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Book One




Chapter I: Evaluation and Analysis of the word “Slavery”

1. Introduction

The writings that follow here are not, of course a complete review of what is known
or perhaps unknown and thought about the history of Africa and Africans in Diaspora.
These People have gone through long subjection to foreign powers and have suffered
persecution under the facts contained in the African history or in the name of history that
have always been and remain an entirely convincing denial of the mythologies of modern
racism. The history of racist persecution is an old phenomenon. In the times of the slave
trade and above all of the Atlantic trade, the African captives taken into slavery in the
Americas and Europe were subjected to brutality and dehumanising treatments. Blacks
were regarded as savages living in primeval darkness and so long as they were baptised
by the casual waving of a Christian priestly hand above their heads while they lay in
chains, the profits of enslaving them were justified.

The colonial dismemberment of the African continent began in the early 16"
century. In the same year and breadth, the doctrines of modern racism were born.* The
natural and inherent superiority of “Europeans” over “Africans” started to take shape as an
intellectual and scientific discourse. The work of the German philosopher George Hegel,?
postulated geographical phenomenon as a yardstick of Race categorization. The
advocates of this pseudo philosophy advanced that Africa had no history prior to direct
contact with Europe and since they have no history, they are possibly no human beings
therefore, they could not be left to themselves, but must be “led” towards civilization by
other people.®

These were seemingly yardsticks for Western Europeans to invade and dispossess
the people of Africa, whether of land or freedom and they spawn an abrasive progeny of
myths. As was expected, these myths portrayed the picture of an Africa inhabited by
grown-up children: by beings, who in the words of the famous nineteenth century explorer
Richard Burton, might be normal as children, but tend to regress backwards once they
reach adulthood.” The consequence of this prejudice, based on ignorance, denied all

! Davidson, Basil, The African Slave Trade, Boston, Little Brown & Company, 1980, pp. 95-98; Friedman, Saul S., Jews
and the American Slave Trade, New Brunswich/New Jersey, 1998, p. 89.

2 Hegel, Georg Wilhelm Friedrich, Enzyklopaedie der Philosophen Wissenschaften im Grundriss, Frankfiirt, 1830, § 393;
Compare also Treviranus, Gottfried Reinhold, Biologie oder Philosophie der lebenden Natur fir Naturforscher und
Arzte, 6 Bde., Goéttingen, 1822, pp. 1802-1822.

® Compare Meinecke, Friedrich, Die Idee der Staatsraso in der Neueren Geschichten, Band 1. Miinchen, 1924, pp. 427-
429; ibid. n.1 Davidson, B., 1980, p. xxii; Rawick, George P., From Sundown to Sunup: The making of the Black
Community, Connecticut, 1972, p. 3.

*ibid. n.1 Davidson, B., 1980, pp. xxii-xxiii.




previous understanding of the Europeans of Africa and its people. Previous Europeans
scholarship knew that the foundation of European civilization was partly derived from
classical Greek civilization. That scholarship further accepted what the Greeks had laid
down as patently obvious: that classical Greek civilization derived its religion, its philosophy
and its culture from the ancient civilization of Africa, above all from Egypt of the Pharaohs.®
The civilisation of Egypt developed between Mediterranean and African spheres of
influence out of long traditions of incipient stratified social system, already boasting of well-
organised agro-pastoral economies, ceremonial architecture and sailing craft. The Egyptian
civilisation profoundly influenced socio-economic development in North-East Africa, South-
West Asia and also a cultural outpost of Hellenistic Greece and the Roman World.®

To those “founding Fathers” in classical Greece, any notion that Africans were
inferior morally or intellectually, would have seemed absurd.” Transitionally, the historical
evolution have sent some old myths into abyss and established thereby, some basic truths.
The seductively and romantically agreeable belief so dear to the 19™-century Europe and
beyond, that all in Africa were savage before the intrusion of the Europeans may linger
here and there, but not among the unadulterated and intellectually inclined Europeans
concerned with Africa. Though, the European intellectuals who thought that they were
bringing civilization to Africans against whom the Gates of Eden had barely closed may still
have its adherents, yet not among those who have looked at the evidence.® The evidence
is that Africa had gone through various forms of development and civilization in comparison
to the European continent, which in most part of its history encumbered various stages of
internecine wars - One hundred years old War, Thirty years old War, First and Second
World Wars, inquisition, the killing and the beheading of the so-called witches and wizards,
of women and men with red hairs, of other Christian confessions aside from Catholics and
many more.’ Aside from the development of Africa and consequently the world, which
began in Egypt, a further examination of Africa will debunk all the myths and ignorance of
the invaders. In an attempt to explaining the origin of man, the same European scientist
have found fossils and artefacts of great variety of types and labelled them after the site of

their discovery. Unexpectedly, given Africa’s more or less complex historical eclipse in

° Compare Williams, Chancellor, The Destruction of Black Civilisation: Great Issues of a Race from 4500 B.C. to 2000
A.D., Chicago, lllinois, 1987, pp. 35-38.

® MacDonald, Kevin in Appiah, Kwame Anthony & Gates, Henry Louis Jr. (eds.), Africana: The Encyclopaedia of the
African and African American Experience, 1999, pp. 91-93.

! Appiah, Kwame Anthony and Gates, Henry Louis Jr. (eds.), Africana: The Encyclopaedia of the African and African
American Experience, 1999, pp. 93-94.

8 Rawick, George P., From Sundown to Sunup: The making of the Black Community, Connecticut, 1972, pp. xiv-xv, p. 3.
° Der Brockhaus von A-Z, 2000, pp. 522f, p. 96, p. 117.




recent times, Africa appear to have played a part of crucial importance in early human
development. It is said that man and the apes had developed from a common ancestor as
late as the Pleistocene, and that one of the tasks of physical anthropology would be to find
the essential “missing link” between the two.'® This writer is of the opinion that humanity
collective conscience should be alive to the tragedy of slave trade and slavery, which
symbolise the denial of the fundamental human rights. By virtue of its magnitude, its
duration and the violence that characterised it, slavery and the slave trade are seen as the
greatest tragedy in human history and have caused profound transformation, which
account in part, for a large number of geo-political and socio-economic changes that have
shaped today's world. It also raises some of the most burning contemporary issues, for
example racism, cultural pluralism, construction of new identities and citizenship.™

Between 1760 and 1920, the institution of slavery metamorphosed from being an
accepted social institution to been prohibited. Slavery was not only outlawed, but with it,
the trade in slaves, indentured servitude, trafficking in persons, and other ancillary
practises. Though this development was a victory for the principles of human dignity over
traditional paternalism and exploitative capitalism, the fact is that, various different ideas
contributed tremendously to the demand of each of these institutions. The human right
principles postulate that some norm circles can be understood as part of larger “meta-
norm” circles. Evidently, these norms against chattel slavery was a primary product of a
broader Enlightenment Struggle to guarantee fundamental right for all and current efforts to
mitigate human trafficking drawn on other principles on the rights of women and children in
particular and workers in general.™

Book one Chapter | will address the term “Slavery” and its concepts in all its
ramifications. The instruments of semantics, philology and biology e.t.c. shall be used to
arrive at an acceptable definition of slavery. Semantic will treat the various divergent
meanings accorded to the term slavery.*® Philology shall address the written records and its
authenticity, the linguistics, especially historical and comparative linguistics of “Slavery”
and biology will delve into the phenomena of slavery and its characteristics. These
instruments are of paramount importance, if the word slavery is to be logically defined. This

chapter is allotted a respectable space in this thesis because of its importance.

19 |jiffe, John, Geschichte Afrikas, Cambridge University Press, Cambidge University Press, 1995, pp. 16-17.
' Quirk, Joel, Unfinished Business: A comparative Survey of Historical and contemporary Slavery, Quidah, Benin, 1994,

p. 1.
12 sandholtz, Wayne & Stiles, Kendall, International Norms and Cycles of Change, Oxford University Press, 2008, pp.169-170.
13 Random House Webster’'s Unabridged Dictionary, October 1999, p. 1740.




Chapter Il have as its priority the examination of slavery as an ancient institution of
all cultures and the subsequent break of this culture by the Europeans. Enough evidence
shall be advanced to prove that almost every continent and country practiced one form or
another of slavery and slave trade, but this seemingly established culture and norms were
put to question by the Europeans. The practice of the Atlantic triangular slave trade and the
colonial Plantation economy with the attendant exploitation of the slave workers will be
extensively discussed in this chapter. “Capitalism and Slavery” as a factum for the Atlantic
slavery shall constitutes a major analysis of this chapter. It would be appropriate also to
discuss the genesis of slavery and slave trade and its sources, so as to ascertain its
evolution and development till this day. The ancient sources of slavery do not form a
watertight yardstick to examining slavery in its ramifications; however, they constitute an
important instrument to examining the validity and authenticity of ancient slavery.

This is because slavery and slave trade were originally seen as an indispensable
human utensil, particularly amongst the Bourgeoisie of the countries keeping slaves.
However, with the passage of time, slavery became more and more commercialised,
prompting and encouraging sophisticated modus operandi to acquiring slaves. In most
cases, the methods were unimaginable. The impact that this human phenomenon has to
our civilization vis-a-vis economy, legality and our sense of morality today shall also be
discussed. The principalities and powers, the intellectuals and finally, religion have all
played effective roles to advance the causes of slavery. The punishment and treatment of
slaves differ from country to country. While some countries were high-handed toward their
slaves, others were just outright brutal. Ironically slavery and slave trade are still being
practiced today all over the world, however under various pseudonyms viz.: servants,
nannies, prostitutes, indentured servants, low paid workers e.t.c. All these are called in our
modern terminology “modern slavery”. An attempt here shall be made to highlight the
cause and causes of contemporary slavery.

Chapter Ill shall have as its priority, racism, cultural differences, and above all
economics as the motives for Atlantic slave trade vis-a-vis triangular slave trade. The roles
and the works of intellectuals, movies, newspapers, and physical contacts with the Africans
contributed to slavery and also to the Atlantic slave trade.

Book Two Chapter IV shall deal with the examination and analysis of the motives of
Atlantic slavery and slave trade using the economic, social and political yardstick as the
most compelling factors. Mathematical calculations and economic diagrams shall be used

here to describe the demand and supply of slaves and its effect on African economies.




Thereatfter, in Book Two, the implications of Atlantic slave trade to Africa and its people in
strictly economic and demographical terms shall be examined.

Chapter V shall present various definitions of natural law and present its prominent
projenitors and contributors. The role of natural law in the examination of the atrocities of
the Atlantic slave trade cannot be underestimated, considering the fact that during this
period, international law or positive law as we understand it today had hardly existed
therefore, the only appropriate yardstick open for the examination of the treatment and
trade of the Africans appears to be the instrument of natural law vis-a-vis moral law.

Chapter VI: The merits and demerits of the concept of “Pacta sunt servanda” as
applied by the Europeans in trade with his African partners will be examined in detail. The
unfolding implications that resulted because of the failure of adherence of “Pacta sunt
servanda” to the contracting persons, nations, villages shall also feature here prominently.
It is on record that the European expansion over other parts of the world was undertaken
by the acts of states and governments and later also private business partners participated
in the slave trade. Therefore, the implication of this under international law will be
evaluated.

Chapter VII: The extent and influence of the Radbruch’s Formula of Ratio Juris, its
logicality and the nature of legal theory and Robert Alexy's conceptual analysis and theory
about the nature of law shall be combined together to determine the degree of morality and
justice embodied in the slave laws enacted in the United States during the Atlantic Slave
Trade. For example, Radbruch postulated that the objective of legal philosophy is to
appraise the law in terms of congruency with its ultimate goal, i.e. to realize the ideas of
law. ™

Chapter VIII: The abolition and emancipation of slavery were two actions viewed
from civilized world as an act of God initiated by man to save the extinction of Africans and
their continent. The role of Quakers, Anglicans and most importantly anti-slavery
campaigners, Granville Sharp and Thomas Clarkson must be emphasized here. They
initiated, campaigned and fought for the abolition and emancipation of African slavery,
without which the history of Africa and its people would have being hitherto be rewritten
today. Just as the instruments of publications, sermon, pamphlets, treatise, poems,
narratives, newspaper articles, reports and petitions were used to promote and aggravate
Atlantic slave trade and slavery, so also were these instruments used to fight for the

emancipation of slavery.*

14 Radbruch, Gustav, Statutory Non-Law and Suprastatutory Law, Oxford Journal of Legal Studies, 2006, pp. 105-108.
13 http://abolition.e2bn.org/slavery 56.html



http://abolition.e2bn.org/slavery_56.html

Chapter IX: Though, the cause of reparation for Africans and Africans in Diaspora
cannot be seriously questioned, particularly under natural law and the laws of morality, the
conceptual, legal, moral and historical issues will be discussed. The normative arguments
for and against reparations and the identity of beneficiaries and those sued for reparations
will be the object of analysis. Causation and attenuation arguments of reparations,
particularly in tort liability for example, act attenuation, victim attenuation and wrongdoer
attenuation will help to determine culpability.

Tort law analogy in slavery reparations and more so lawsuits for Jim Crow,
constitutional requirements and unjust enrichment are all indispensable legal instruments
used to ascertain the merits and demerits of reparations. The concepts of restitution and
genealogical determinism are also essential parts of this chapter. And finally, the
philosophy of Libertarianism shall also constitute the evaluation of the case for reparations.

Chapter X: Summary and Conclusion.




1.1 Definition of the term Slavery (Concepts and Semantics)

Slavery as a concept has eluded all attempts for a scientific definition. An attempt to
defining slavery as a given community social systems will be a reductio ad absurdum.®
Though, the application of semantics and jurisprudence have contributed immensely to
unearthing the phenomenon of slavery, however, an acceptable definition has not yet being
achieved.

The terminus technicus of slavery could be translated into following category of
persons, at least in the Middle Ages: all persons, now and again, who may be under
worldly or religious subjugation in relation to an ancestor, ruler, protector or master.
Conversely, it includes the enslaved, the dependent, subjects of a ruler and at times
servants. Myriads of slave societies had in the past attempted to extend the vocabulary to
include also various subjugated societies. This attempt has, however, no universal
application and therefore, a pedantic obsession.’

The Concise Columbia Encyclopaedia defines slavery as an institution, whereby one
person own another and can also extract from that person labour or other services from
amongst primitive and advanced cultures.” This definition denotes or rather connotes that
a slave is a property that can be disposed off by the owner ** at his whims and caprices,
and at any given time. The qualification of a human being as a material thing or animal
from the point of view of its exploitation is contradictory and untenable. If one had to accept

this qualification, it would then mean that human beings are not superior to animals.

18 The Concise Oxford Dictionary of Current English, Sixth edition, Oxford University Press, 1964, 1976.
o Compare Noah Webster and the First American Dictionary, Luisanna Fodde Melis, Rosen Publishing Group, New York, 2005,
available at Books.google.com..

18 The Concise Columbia Encyclopaedia, Third edition, Columbia Universe Press, New York (under Slavery), 1994, p. ;
compare also Finkelman, Paul, Slavery and the Founders: Race and Liberty in the Age of Jefferson (2nd ed.) published
by M.E. Sharp, Inc., Armonk, New York, 2001, p. 6.

' Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, (under Introduction) in the
Old Roman Law: a slave is explicitly described as inanimate object and not a person, p. 11; Compare Finley, Moses I.,
Esclavage antique et idéologie moderne, Paris, 1981, who concurred with this thesis and postulated that the demand
for slaves quite outweighs the supply. In the same breath, Miers, S. & Kopytoff, I. (eds.) also argued in, Slavery in
Africa, Madison, 1977, the same argument advanced by contemporary authors. For example, White, Leslie, The
Science of Culture, New York,1969, p.128; In systems where slavery played a role, the means of production has
difficulties in being transferred from one sphere to another. Therefore, the exchange of goods was conducted on the
worth of goods and not production price. Compare Marx, Karl, Capital, MEW, 1867,1972, pp. 40f, p. 187 in Part 3,
Capital 5; Meillassoux (ed.) , L'esclavage en Afrique precolonia, Paris, Maspero, 1975 b; and Bald, M.S., L esclavage

et la equerre Saint au Fuuta-Jalon, in Meillassoux (ed.), 1975 b, pp. 183-220.
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Predictably, the slaves are treated in practice as human beings but not as animals. That is
the ideological fiction. But from all the functions of the slave, even those who may be beast
of burden, the commonest strategy to motivating them to work is to appeal to their good
sense. This strategy spurred them to increased productivity and a notable intelligence. The
postulation, that a slave was a thing or a material can only be viewed in the relationship
between master and slave. A purely individual relationship, which had a far-reaching legal
implication and which paradoxically, defines the concept of slavery legally.” This definition
as a fiction explains the legal relationship between the slave and the owner and the degree
of authority that the owner can exercise over the slave.

The effective administration of slave could mean a greater or lesser recognition of
the slave’s capacities as Homo sapiens and therefore, a shift towards notions of obedience
and duty, which renders the slave indistinguishable in strictly legal terms from other
categories of dependants.” Paradoxically, certain categories of slaves enjoy some
privileges, like wealth, higher rank in office, which place them seemingly in a superior
position; and of this, it is said that they are relations.? For example, the soldier-slave, the
henchman and the rich slave, who benefit indirectly from the labour of other slaves or even
of freemen or who themselves own slaves, are not expected to work. In terms of the slave-
object of fiction as in the situations described above, the only institutional relationship
relevant to the slave who is recognized by law is his relationship with his master. The legal
definition of a slave is therefore, confined to the master-slave relationship. Measured
through the parameter of legal jargon, the law both approves and conceals social relations,
- contain them in the form most suitable to preserve the interest of those for whom the law
is intended and classified.”

As a result of this ambiguity in definition, the objectivity is eroded because the social
reality between slave and master is not done justice to. In postulating the slave relation as
individual, the law fixes the limits within which the authority of the master over the slave
can be exercised; thus, the individual relation is merely a personification and

individualization of a conception of authority, based on patriarchal ideology.

% Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, pp. 9-11.
L ibid. p. 10.
2 ibid. p. 20.
% ibid. p. 20.




In terms of the individual, the definition of slave depends to some extent on that of the free
man, because of this implicit ideological reference.* This explains the apparently infinite
variety of the conditions of individual slaves — a variety, which cannot be explained by
strictly legal principles, which are in itself indeterminate: the all-embracing criterion in the
disposability of the slave, irrespective of his or her condition, lacks precision. Some
categories of individuals who are not slaves can be alienated and not all slaves are in fact
alienable. The inherent weakness of the legal definition is that it considers disposability as
a characteristic, peculiar only to slaves. Yet, disposability has relevance only in the context
of institutions, which make disposability of slaves possible vis-a-vis: wars of capture or
slave market.”

The set of mechanisms and operations through which a set of individuals can be
deprived of its social personality, transformed into livestock, sold as merchandise and
explored or employed in such a way that the cost of capture or purchase can be recovered
or covered, is incredible.*® However, disposability merely represents the transcendental
state of the slave. It takes place, in most cases only when the slave is not productive
towards his master or society. Alienation is merely the effect and confirmation of a process
of depersonalisation, which had already been inflicted on the slave through capture. The
ultimate alienation takes place on the sacrificial alters as well as on the Market i.e. in
religious rites as well as in commercial transactions.”” The state of the slave is expressed in
his relation to these institutional social frameworks, not in his individual relation to his
master. In the African societies, slaves are predominantly linked wittingly or unwittingly to
the market. Consequently, the fate of the slaves is therefore, defined with respect to the
market. It is therefore through the market mechanism that the state of the slave, as a social
class, is defined and it is in this respect to the market, that the different, changing and
individual condition of each slave is defined, according to the mode of insertion of the slave
in each society.”®

For a proper analysis of the divergent roles played by the state and the slave, this
study is divided into three parts; namely the economic space of slavery, which defines the
state of the slave; the other two are devoted to the political and economic forms in which

slavery takes in the two main types of African societies, in which military aristocracies and

2 Rodney, Walter, Afrika, Die Geschichte einer Unterentwicklung, 1972, pp. 30-31.

% Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, p. 11.
% ibid. p. 11.

“ibid. p. 11.

Zibid. p. 11.
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merchants played dominant roles.

To do justice to the definition of slavery or perhaps to approach the definition
dialectically, an attempt is taken to examine the collaborative work of Miers and Kopytoff on
African slavery.”® They opted for a genetic approach to the definition of slavery, which
interestingly took legalistic, functionalistic and economic garb. Miers and Kopytoff
postulated that minors, i.e. children, young people and women, one hand, are all in a
dependent position in the family and that, on the other hand, the kinship system allows for
the transfer of dependency.®® Slavery is therefore, an extension of this troublesome
phenomenon - the disposability of kinship. Consequently, they argue whether the slavery-
Kinship continuum is the theory of “the transfer of rights in persons”.** Two implications can
be deducted from this thesis:

Firstly, that ownership has a peculiar meaning in Africa, in that it entails not only
“rights-in-things” but also a set of “rights—in-things-and-in-persons”.** Secondly, the concept
of rights-in-persons and transactions in slave constitute some of the basic elements on
which kinship system is constructed.*® Such transactions are a formal part of African
concept of kinship. They argue that the transfer of such rights is normally made in
exchange for goods and money and that the transfer may cover the total rights-in-a-person.
“Therefore, such phenomena as kinship, adoption, the acquisition of wives and children are
all inextricably bound up with exchange that involves precise equivalence in goods and
money.” Judging from this point of argument, it is right to postulate that what makes a
person a slave is the fact that he/she is a property and at the same time, a person over
whom certain rights are exercised. Miers and Kopytoff wittingly or unwittingly rest their
explanation on the strict application of Western nations of law and economics.® In most
Western societies, property is seen as a set of rights, usus fructus and abuses, which can
indeed be attributed separately to different parties or persons.* This is in contrast to the

2 Mier & Kopytoff (eds.), Slavery in Africa: Historical and Anthropological Perspectives, Madison, University of Wisconsin
Press, 1977, p. 1.

% ibid. pp. 7-8.
%L ibid. pp. 8-9.

%2 Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, p. 12; Compare also ibid.
29, pp. 8-9.

% ibid. n.29, pp. 10-11.
* ibid. p. 11
35 ibid. n. 32, p. 13; See also ibid. n.29, pp. 11 ff.

% Meillassoux, Claude The Anthropology of Slavery, The University of Chicago Press, 1991, p. 13; Compare Mier &
Kopytoff, Slavery in Africa: Historical and Anthropological Perspectives, Madison, 1977, pp. 11-12.
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African customs, where rights can be divided up and applied to individuals as well as to
things. Consequently, it is therefore a piece of vulgar rhetoric to advance that bride wealth,
which is derived from bride price is an acquisition of right over children or wives in
exchange for a price equivalent in goods or in money — a purchase in other words.*” Not
only do Miers and Kopytoff forget that the matrimonial transaction can take place and did in
fact take place in African societies without bride wealth, but also that the notion of
equivalence of individuals with goods is not always relevant to domestic societies. What is
correct in Miers and Kopytoff theory is that kinship relations are constantly manipulated.®
What is not quite correct is to say that, they are manipulated against currency through
purchase. In matrimonies, for example, the equivalent to a pubescent woman is another
pubescent woman with the same measure of potential fertility.*® When the terms of a
transaction are identical, intermediate goods have no intrinsic value and cannot be
exchanged for themselves. Only when these goods enter the commercial circuit of the
community and are produced for exchange, can they acquire an intrinsic value and
communicate their marketability to the matrimonial circuits resulting in the* transformation
of individuals into commodities. This is the so-called commercialisation of African slavery,
which has nothing to do with the Kinship system. In the Kinship system, there is no
continuum between the two levels but rather a qualitative change.**

Miers and Kopytoff are driven to believe that rights-in-persons are communicated to
the slave system, but the reverse is the case; the sale ability of slavery contaminates the
kinship relations. The theory of rights-in-persons introduces the principle of conservative
classical economics into historical situations for which they are even less suitable than in
these days. Miers and Kopytoff are propelled to believe that the cause of servile institution
was the need to own wives and children, to enlarge one’s group, to have clients, servants,
retainers e.t.c.* This need grew with the insatiable taste to accumulate more goods. These
needs and wishes are satisfied, as Adam Smith would have us believe, to the human
propensity for trade and barter.* The interpretation of Miers and Kopytoff in reducing social

phenomenon to primary economics motivations is far-fetched.

%" ibid. Mier & Kopytoff, pp. 10-12.

% ibid. n.36 Meillassoux, Claude, p. 13; Compare ibid. n.36 Mier & Kopytoff, pp. 10ff.
*ibid. Meillassoux, Claude, p. 13.

“® ibid.

L ibid.; Compare ibid. n.36 Mier & Kopytoff, pp. 10 ff, pp. 22-24.

2 ibid. n.37, p. 8 ff.

3 Smith, Adam, The Wealth of Nations, London Penquin Books, 1776, p. 13; ibid. n.36, Meillassoux, p. 67; Rawick,
George P., From Sundown to Sunup: The making of the Black Community, Connecticut, 1972, p. 6.
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Why would certain populations wish to sell their children? If the desire of people is to
enlarge their group, why would the majority be prepared to ostracise their dependence and
thus impoverish themselves in absolute terms for the benefit of small fraction?*
Empirically, it is true that some parents, driven by hunger, are forced to sell their children
but this takes in an atmosphere of slave marketability, which is already active as a direct or
indirect result of trade.” From the above-mentioned thesis, nothing can replace a human
being as a producer or reproducer except another identical human being. If the propensity
to barter is the motor of exchange, it can allow only for the barter of one man for another
man or of one woman for another and not vice versa. The inherent weakness of Mier and
Kopytoff argument is seen in the assimilation of slavery to kinship, when in fact the two
institutions are strictly an antonym. If, by the purely ideological extension of kinship, the
slave is sometimes assimilated to a sort of code, with the obligations of a dependant in
terms of customary notion of morality, he still cannot acquire the essential prerogatives of
the attribute called paternity. His status of non-kin stems from the specifics of slave
exploitation and its mode of reproduction.” An intellectual vacuum concerning this point
beclouds ones objective analysis to the contours of slavery, for it is in fact slavery, which
highlight its opposite, franchise.*

The thesis that slavery is an extension of kinship connotes the approval of the old
paternalistic ideology, which has always been used as moral argument for slavery.”® In
ascending to this thesis, one becomes a victim of an apologist ideology, in which the slave-
owner tries to pass off those he exploits as his beloved children. Though, both protagonist
— Miers and Kopytoff are encumbered with the theory of economics and naive materialism
in their interpretation of servitude and its metamorphosis, they declare “we don’t need to
appeal to an economic raison d étre the existence of slavery!™® Perhaps, they mean that
slaves are not necessarily used as producers, which is true. However, the economic scope
of slavery is not limited to the productive use of slaves or to the profit, which it can
generate. Whatsoever their calling may be, slaves are acquired at a cost: that of war or that

of export of goods.

* Mier & Kopytoff (eds.), Slavery in Africa: Historical and Anthropological Perspectives, Madison, University of Wisconsin
Press, 1977, p. 13.

*% ibid. pp. 12-13.

“% ibid. pp. 10-13, 22-24.
" ibid. pp. 16-18.

“8 ibid. p. 18 ff.

*9 ibid., pp. 69-72; Meillassoux, Claude Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago
Press, 1991, p. 15.
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In mercantile communities, the condition of slaves changes in relation to the market
mechanism, through the articulation of their food production and profits and through their
entry as a stolen means of reproduction into the general economy and lastly through the
nature of the production, which enables them to be replaced. By dismissing the economic
raison d étre of slavery they can also dismiss the (Marxist) interpretation, in the belief that
historical materialism can be reduced to the same econometric causality which they
themselves use, albeit unwittingly.®® What then does historical materialism, particularly
what do Marx and Engels contribute to a better understanding or articulation of the term
slavery?

Their contribution varies. While Engels is concerned with the conditions leading to

the emergence of slavery and classified slavery in three main divisions of labour, namely:
*  The division between agriculture and pastoralism, which gives rise to regular
exchange, the emergence of money and an increase both in production and

in the productivity of labour. With an increase in works, there is an increasing
demand for the producers that are now providers.*

® The separation of craftworks from agriculture. The value of labour-power
increases and men introduce themselves into exchanges as objects of
exchange. Slavery becomes an essential component of the social system and
war becomes a permanent sector of the industry.

“ The separation of town and country, which favours the development of a
merchant class, differential accumulation of wealth and its concentration in
the hands of a class, which takes over the producers by increasing the
number of slaves; Slavery therefore, became the dominant form of
production.®

Karl Marx sees slavery only in comparison with other modes of production. Variably,
he sees slavery as the development of property based on liberalism ** and on the other
hand, slavery as the consequences of the extension of the family, in which case slavery is
latent.>* He does not resolve the question of the endogenous development of slavery or of

its historical emergence through contact between civilizations.

% Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, p. 16.

L Engels, Friedrich, L origine de famille, de la propriété privéede Etat, Paris, ed. Sociales, 1954, p. 1884; Engels,
Friedrich, Anti-Duhring, Paris, ed. Sociales, 1950, pp. 1877-1878; see also Mier & Kopytoff (eds.), Slavery in Africa:
Historical and Anthropological Perspectives, Madison, 1977, p.16.

*2ibid. 50, p. 16.

%3 Marx, Karl, Pre-capitalist Economic Formations (with an introduction by Eric Hobsbawn), London, 1964; Compare ibid.
50, p.17.

54 Marx, Karl, 1857-1858, Fundaments de la Creitique de I'economie Politique, Paris, Atropos., 1969, pp. 93.
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He does not make clear the organic link between slaves as a class and their masters on
the historical nature of the individualization of class relations and does not distinguish
between the system of subordination, which is set up between kin in relations to
agricultural production and those, which result from capture. In the field of jurisprudence,
his comments help on understanding the confusion between subjects, family dependents
and slaves®™ but do not resolve the problem of the specificity of the slave relation.

Firstly Karl Marx sees the so-called patriarchal slavery, where ownership of
individual may be an accident and in which labour of the slave is directed towards the
direct production, and slavery of means of subsistence, in other words, use-value
relationship. With the effects of trade, patriarchal slavery can develop into a system geared
towards the production of surplus value, in which the slave is subject to absolute
exploitation, as exchange develops.*

Secondly, Marx allies slavery with serfdom and advances that the former requires
an initial outlay of money, which he assimilates to a fixed capital. The benefit derived
hereof is seen as interest on the capital advanced or as rent. The available Surplus value
appropriated is the normal and prevailing form. Because of the fixed capital invested in the
purchase of the slave, the owner is forced to invest further capital in exploitation of the
slave.”

The relationship between masters and slaves, which appears as the motor of
production, would still exclude the reification of the relations of production. Comparatively
speaking, the labour of the slave in America is mediated by investments domination over
men and tends once again to be achieved through domination over things. The excess
labour of the slave increases as soon as it is no longer a question of obtaining from him a
certain quantity of useful products. Marx, in emphasizing the problem of reproduction,
argues that in America natural growth was insufficient and the slave trade was necessary
to meet with the needs of the market.*® Engels also concorded and postulated that the
slaves in Rome reproduced themselves to a very limited extent and that colossal supplies
of slaves ensured by war were a precondition for the development of the great landed
estates. The internecine wars that the Germans waged among themselves, like those

between the Saxons and the Normans’ were also designed to supply the slave market.

= Marx, Karl, 1857-1858, Fundaments de la Creitique de I'economie Politique, Paris, Atropos., 1969, p. 92. For more
details, please compare Meillassoux, Claude, The Anthropology of Slavery, The University of Chicago Press, 1991, pp.
16-17.

*% ibid. Meillassoux, Claude, p. 17.
*" ibid. pp. 17-18.
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As a matter of fact, Roman slavery disappeared with the decline of trade and of the towns
and the development of colonies and of serfdom.>

The seeming difficulties in arriving at a coherent definition of slavery, in spite of the
dialectical and scientifical approach, prove the ambiguity of the concept of slavery.
However, certain points shall be corrected here. For example, “patriarchal slavery should
not be identified as a class relation and does not in itself lead to slave system of
production”.®® This is strictly not slavery but rather an isolated phenomenon of
subservience. The concept of subsistence slavery, which produces a rent in food, and
slavery proper, which generates and creates profit can be retained, but the two are not
always synonymous.® While subsistence slavery dominates military and ancillary slavery in
aristocratic and military societies, it continues to be an indispensable basis for the creation
of profit in merchant slavery.®” From the above analogy, slavery appears to be the only
mode of production, which allows the human surplus-products to be appropriated
independently of increases in the productivity of labour over the level of simple
reproduction. Serfdom, on the contrary, necessitates higher productivity, since the serf has
to ensure, at the very least, both his own reproduction and that of his master.®® The
argument of Marx and Engels does not hold water because of their repeated confusion of
slavery with serfdom, problem of value and of the relationship between slavery and
kinship.** While it is possible that relations between wider ranging nomads and sedentary
agriculturalists favoured slavery, cattle nomads are at one time or the other, economically
dependent on sedentary agriculturalists who cultivate the subsistent goods they need and
military logically dominate through their control over animal energy.®® This energy, which
enables the herds to feed themselves on the move also provides a means of transportation
for long distant trade or can be offered as a service in exchange for agricultural goods. The
contact between the pastoralists and sedentary people helps cement the ground for
subservience while nomadism supplies its logistics.®® However, this contact between the
two does not explain the demand for slaves from the clients’ populations and therefore, the

genesis and definition of slavery.

% Meillassoux, Claude The Anthropology of Slavery, The University of Chicago Press, 1991, p. 19.
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Slavery is a historical antecedent, which has affected all continents, sometimes
simultaneously, sometimes successively; its genesis is the sum of all that happened during
an intermediate period of history. Africans, who were made slaves, first by the Maghreb,
and then to Europe, which is the origin of slavery in black Africa, merely took over from the
trade in slaves, which had lasted for ten centuries in Asia, among the Europeans and
around the Mediterranean.®” The Slavs supplied their continent with slaves, the Eselavons
their enclaves, the French ancestors, the Gauls regularly sold their English captives to the
Romans; the Vikings took captives and sold them, while carrying on their coastal trade.®®
Muslim and Christian pirates took each other captive. The process of enslavement is a
universal human phenomenon that engulfed the entire world, vis-a-vis: Turkey, Europe
including the entire former Soviet Union, Arab World, and Asia etc. It is therefore, a pierce
of vulgar rhetoric and an abysmal intellectual plunder to argue as has always been the
case, that slavery is synonymous to Africa and therefore, black people. Paradoxically, it is
in Africa that the last bastion of universal supply of slave trade was registered, so that on
this basis, some attempt to seek an explanation for the origins of slavery in Africa
constituted the basis of an endogenous development of societies, which are still suspected
of unproven primitivism and isolation and, which are, therefore, laboratories for retarded
fantasies.®

In spite of the dialectical-scientist approach to the definition of slave and slavery, an
acceptable definition appears not to have yet emerged. | shall therefore, in the next chapter
attempt, through the instruments of semantics, the definition of slave vis-a-vis slavery. The
concept “free” shall be defined based on semantic analysis. The membership of any given
social strata of human being confers on them a privilege, which is unknown to the alien and
the slave. Free men (free-born, the gentiles) are those who were born and have developed
together.” The alien, on the contrary, is he who did not grow up in the intestine of the social
and economic network, which situates a man with respect to others. The unabridged
Random House Webster’s Dictionary defines semantic as: “of pertaining to, or arising from
the different meanings of words or other symbolic semantic change.”™
From the followings above, it is only logical that one attempt at a definition of slave

vis-a-vis slavery using the instrument of semantic.

®7 Meillassoux, Claude The Anthropology of Slavery, The University of Chicago Press, 1991, p. 20.
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That is expedient because one does not know at least, until this point, whether the word
slave was derived from the group called Slav - a group of people in eastern, south-eastern
and central Europe i.e. the Bulgarians, Serbs, Russians, Croats, Slovenians, Slovenes etc.
If the answer is in the affirmative, what does it mean? The importance of semantic in
explaining words, which has connoted, as well as detonated meaning, cannot be
overemphasized. While Karl Marx uses slave and serf interchangeably without clear
distinction and definition, the various Dictionaries define slave and slavery at its intellectual

prons and caprice without any grammatical category.”

Added to these grammatical
disarrays are the various terms used by various countries and slavery progenitors to
describe or define slavery. The definition of slavery vis-a-vis slave as postulated in the
preceding paragraphs, does not give a dialectical or scientific meaning to the concept of
slavery. An attempt here shall be made to list the various definition of slavery:

Wikipedia defines “slavery as a condition of control over a person against their will,
enforced by violence or other forms of coercion”. Slavery almost always occurs for the
purpose of securing the labour of the person concerned. A specific form, known as chattel
slavery, implies the legal ownership of a person or persons. Wikipedia in his journey to
discovering other forms of definition of slavery propounded a new concept for slavery that
is the so-called “white slavery”. According to him, it's a term used currently to describe
forced prostitution and it was also used in the nineteenth century to denote the
enslavement of workers to wage labour in America after the civil war.”

The American Heritage Dictionaries define slavery as the state of one bound in
servitude as the property of a slaveholder or household.™

Nevertheless, two evident obstacles confront historical attempt to put forward a
universal definition of slavery:

“1). Developing a definition that encompasses key variations among a wide range
of historical slave systems; and

2). Developing a definition that consistently distinguishes between slavery and
related forms of human bondage, such as serfdom, pawnship, debt-bondage and forced

labour for the state”.”

"2 Random House Webster’s Unabridged Dictionary, second edition, Random House, New York, 1999; The Concise
Oxford Dictionary, Oxford University Press,1964, 1978; Merriam-Webster's Collegiate Dictionary, Tenth edition,
Phiippiner Copyright by Merriam Webster’s Incorporated, 1995; Collins Cobuild English Language Dictionary), William
Collins Sons & Co, First Published, 1987.

& en.wikipedia.org/wiki/Slavery.
™ http://www.answers.com/topic/slavery.

"8 Quirk, Joel, Unfinished Business, 1994, p. 23.
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Essential to this definition is the nexus between property and treatment, with various
attempts at historical definition categorising slavery in terms of a clearly defined legal
status that will be distinguished from other institutions by the fact that individuals were
classified as species of property, or human chattel. This emphasis on property is
conventionally seen in terms of a combination of largely unfettered authority and extreme
treatment, with the exceptional degree of personalised control that masters exercise over
their slaves going hand in hand with consistently high levels of institutionalised brutality,
psychological abuse and economic exploitation.” This focus is evident in the definition of
slavery embodied in the Slavery, Servitude, Forced Labour and similar Institutions and
Practices. The Convention of 1926 formally defined slavery as “The status or condition of a
person over whom any or all of the powers attaching to the right of ownership are
exercised”.”” This definition, which was taken over by the League of Nation in 1953, was
ratified by 95 countries in 2002 with the signatories accepting an obligation to prevent and
suppress the slave trade and to bring about, pragmatically as soon as possible, the
complete abolition of slavery in all its ramifications.” The slave trade is therefore “all acts
involved in the capture, acquisition or disposal of a person with intent to reduce him to a
slave; all acts involved in the acquisition of a slave with the view to selling or exchanging
him; all acts of disposal by sale or exchange of a slave acquired with a view to being sold
or exchanged, and in general, every act of trade or transport in slaves by whatever means
of conveyance”.” Three cardinal points are noted from these definitions and that is: forced
or compulsory labour in all work or service, which is expected from any person under the
menace or any penalty and for which the said person has not offered himself voluntarily;
the second point is serfdom labour, on land belonging to another person and to render
some determinant service to such person, whether for reward or not, and is not free to
change his status; and slavery is a status or condition of a person over whom any or all the
powers attaching to the right of ownership are exercised. Perhaps to substantiate these
various definitions of slavery vis-a-vis slave, an attempt will be made in the next sub-

capitals to present a clearer acceptable definition.

& Quirk, Joel, Unfinished Business, 1994, p. 24.
" ibid. p. 24.
8 ibid. p. 24; Compare http://www.hrea.org/learn/guides/slavery.html

" The Slavery Convention 1926, Art. 1.2 available at http://www.hrea.org/index.php?doc_id=430; compare Bales, Kevin,
Disposable People: New Slavery in the Global Economy, University of California Press, 1999.
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1.2 The Philological Interpretation of Slavery

Publilius Syrus, a pantomimic Performer, who came to Rome in the first century
B.C.E. is reported to have said that ancient slaveholders regarded their slaves
instrumentally, as breathing objects, equipment similar to utensils or things rather than as
socially living beings and added that, occidierst pullchrum, ignoniniose ubi servas meaning
“it is beautiful to die instead of being degraded as a slave”. ®

In continuation of the semantic journey, an examination of ancient slavery will be
undertaken, so as to ascertain its methodology and its philosophy. The methodological
problems are encumbered with the problem of lack of primary sources, coupled with the
fact that what little services, which virtually originated from ancient slaveholders does not
express the view of the slaves themselves. However, a careful analysis shall be
undertaken to assess their objectivity and truth. The philosophical problem has to do with
the terms “slave” and “slavery”. To answer these basic questions in historical context, one
must critically engage in interpretative and speculative literature on the nature and

purposes of historical inquiry.

Philosophers, intellectuals, and historians have been trying to answer these basic
guestions about slavery and its antithesis for centuries.®> Among Scholars, there is
unanimity that one can legitimately study a particular slave for whom there is evidence
such as Epistetus (ca. 55-135 C.E.) or Frederick Douglass (1817-1895).** As at the
moment, there is no basic theory that allows for a single definition of slavery for all cultures

and times.

8 Harril, J. Albert, The Manumission of Slaves in early Christianity in Mohr, J. C. B., Social History and Exegesis, Paul
Siebeck: Tubingen, 1995, p. 1.
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University Press, 1991, p. 21; Lock, John, The second Treatise of Govt. in two treaties of Govt., 2" ed., rev. Lasteff,
Peter, Cambridge Text in the History of Political Thought, Cambridge University Press, 84, 1988, pp. 22-24; Hegel,
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David Brian once said, “The more we learn about slavery, the more difficulty we have
defining it".*® Earlier studies simply took the objectivity of slavery for granted as a
categorical and transcultural concept.* The problem of defining slave and slavery has not
been conclusively, neither in semantic discourse nor till now defined. The quagmire here is
whether a slave is a thing or person. It was argued earlier, that a slave is therefore; a
person but only on the handling and usage of slaves. That, in my opinion, does not
represent an acceptable logical definition of slave or slavery. Classical definitions, for
example by Aristotle and Roman private law, define slave as property and made no
difference between slave, a farm implement or domesticated animal.* They look at the law
codes as descriptive rather than prescriptive and overlook the course of juridical decisions
in the practice of law. A critic of the law-oriented approach is the historical sociologist
Orlando Patterson, who admonished “many modern students of slavery, in failing to see
that the definition of the slave as a person without a legal personality is a fiction, have
found irresistible a popular form of argument that amounts to a red herring”.*

8 Westerman, Williams L., Slavery and the element of Freedom in ancient Greece, in Slavery in classical Antiquity: Views
and Controversies, Finley, M. I. (ed.), Cambridge: W. Heffers & Sons, 1960; Friedrich, Carl J. (ed.), Liberty, Nomos 4:
New York, Atherton Press, 1962, reprint 1966; Nestle, Dieter, Freiheit RAC 8, 1972, pp. 269-306; Spicg, Ceslas, La
Liberté” selon le Nouveau Testament. Sc. Eccl 12, 1960, pp. 229-240; Id. Charité et Liberté selon le Nouveau
Testament, 2nd ed., Paris, Les Editions de Cert, 1964; Straatan, Modestus van, Menschliche Freiheit in der Stoischen
Philosophy, Gymnasium 84, 1977, pp. 501-518; Betz, Hans Dieter, Paul’s Concept of Freedom in the context of
Hellenistic Discussion’s about the possibilities of Human Freedom in Paulinische Studien, Gesammelte Aufsétze Il
Tubingen: Mohr, J.C.B., Paul Siebeck, 1994 pp. 110-125; Id., Galatians: A commentary on Paul’s Letter to the
Churches of Galatia, Hermenea Philadelphia, Fortress Press, 1979, pp. 255-281; Crocker, Laurence, Positive Liberty.
An Essay in Normative Political Philosophy, Melbourne; International Philosophy series 7, The Hague; Martinus Nishoff,
1980; Jones, F. Stanley, Freiheit in den Briefen des Apostel Paulus. Eine historische, exegetische und
Religionsgeschichtlische Studie, GTA 34 Géttingen, Vandenhoeck S. Ruprecht, 1987; Patterson, Orlando, Freedom in
the making of Western culture, New York: Basic Books, 1991; Vollenweider, Samuel, Freiheit als neue Schopfung. Eine
Untersuchung zur Eleurgeria bei Paulus und in seiner Umwelt, FRLANT 147 Gottingen: Vandenhoeck S. Ruprecht,
1989.

8 Davis, David Brion, Slavery and Human Progress, New York, 1984, p. 95; See also Siegel, G. Bernard J., Some
Methodological Consideration for Comparative Study of Slavery: American Anthropologist, N.S. 47, 1945, pp. 357-363,
on how the anthropological treatment of non-western slavery in the early part of this century was a fundamentally
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The argument has a standard formula. The scholar, not conversant with comparative legal
practice, declares as a legal fact that the slave is defined and treated “as a person without
legal or moral personality”. He then advanced his “proofs” that the slave is indeed treated
as a person in law — but is he not punished for his crimes?® And are there no laws
restricting the power of his master? Thus, there is a fundamental problem posed by
slavery: the so-called conflict between the treatment of the slave as a thing and as a
human being. His formula ends with some ringing pierce of liberal theories to the effect that
human dignity is irrepressible, “You may define a person as a thing” goes the flourish, “but
you cannot treat him as one”.* These two thesis are a piece of vulgar rhetoric. No legal
code has ever attempted to treat slaves as anything other than persons in law. The
guestion is, of course, how the slaves are actually treated in practice. The irreverence of
this thesis springs from the confusion of jurisprudence, as they are ignorant of law.* Finley
argues that for the understanding of slavery as one form of dependent labours, it is
imperative to understand its legal definition.*® This is because the language of slavery does
not always refer to what we call slaves, but ranges in meaning from the metaphysical such
as senators as political or moral slaves, to the general, such as labourers. Ancient Scholars
regularly named helots “slaves” yet helots, unlike chattel slaves, were not imported from
outside but were subjected within their own native territories and could not be bought or
sold.®* In spite of the linguistic jargon, chattel slavery differed from other forms of

dependent labour, such as dept bondage, indentured servitude, clientship, peonage, and

87 Thomas, Hugh, The story of the Atlantic Slave Trade 1440-1870, New York 1997, p. 29.

% ibid. p. 29

8 patterson, Orlando, Slavery and Social Death: A comparative Study, Cambridge: Harvard University Press, 1982, pp.
22-23. Patterson understands his monograph to be responding, even supplanting the classic comprehensive study of
Slavery as a global human phenomenon by Nieboer, H.J., Slavery as an industrial system: Ethnological Researches,
The Hague: Hishoff, 1910. For the most part, Patterson was quite successful in his talk, see the reviews of Patterson by
Richard Hellie, AHR 89, 1984, pp. 411-412; Wayatt-Brown, Bertram, Society 21.3, 1984, p. 92f; van den Berghe, Peter
L., Ethic and Racial Studies 7, 1984, pp. 301-305; Heinen, Heinz, European Sociological Review 4, 1988, pp. 263-268.
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serfdom.”” The semantic domain of slave vocabulary, therefore, poses a problem for

interpretation contrary to Finley.

Patterson considers internal relations of slavery as governed, not by the concept of
absolute power. Patterson sees slavery to be an intrinsically violent relationship of control,
in which the enslaved person is functionally denied access to autonomous relations out of
the master's sphere of influence. Though, not biologically dead, slaves in effects are
“socially” non-existent to the free population.”® This definition tarries with our earlier
definition of the relationship between master and slave and not between slave and the
society. For Patterson, slavery is neither simply the loss of freedom nor the same as
coerced labour, nor equitable with loss of civil rights. As a confined outsider, deprived of
the trees of birth in both ascending and descending generations, the slave exists as what
social anthropologists and historians of religion call “the other”.** The slave was physically
and violently ostracised from his people, stripped of previous ethnical forms of human
dignity, and typically forced to learn a foreign language and to obey alien customs on pain
of death. As an enslaved stranger, he lived perpetually in fear, fundamentally robbed of all
rights and human dignity.*® Richard Hellie concurred with this definition, when he
documented the exceptional case of Russian slavery, a system that enslaved and made
socially dead its own people. *°

Patterson’s definition of a slave as socially dead takes cognizance of the alienating
dynamics of the enslavement process: Slavery is therefore, the permanent violent
domination of natally alienated and generally dishonoured persons.®” However, in addition
to juridical classification; Finley does place equal stress on the slave’s “otherness” or
deracination.®® Finley and Patterson made significant advances over previous definitions of

a slave, especially in seeing the slave as the “other”, particularly in European context.

92 Finley, M.1., Ancient Slavery and Modern Ideology, London, 1980, p. 68; Id., Slavery in International Encyclopedia of the
social Sciences, David L. Sills (ed.), 14, 1968, pp. 307-313. See also Garnsey, Peter (ed.), Non-Slave Labour in the
Greco-Roman World, Cambridge Philosophical Society Suppl. 6, Cambridge: The Society, 1980; Bradley, Keith R.,
Discovering the Roman Family: Studies in Roman Social History, New York: Oxford University Press, 1999, pp. 103-
124, discusses child Labour in the Roman World.

9% Patterson, O., Slavery and Social Death, 1982, pp.1-75. The concept of “death to the law” is also found in Galatians
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% ibid.; ibid. n.92 Finley, p. 308.
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However, unlike Patterson, Finley retains the legal category of slavery as one form of
dependent labour. Finley’s dependent labour or “chattel” could be reduced to chattel
hermeneutic and Patterson’s the “social death” hermeneutic. This monograph is derived
from the findings of Finley, Patterson, Brunt, Bradley and Hopkins without limiting itself to
one school or method.” However, the knowledge of these debates and disagreement over
the philosophical problematic of slavery as a global phenomenon helps biblical exegetes

develop an informed hermeneutic. **

1.3 Biological Determinism

The ancient moralist, Seneca, conjured a heated dialogue in his epistle 47, in which
he delineates the elements of the model master-slave relationship according to Stoicism.**
Seneca condemns “harsh” physical punishment of slaves as beneath the dignity of the self-
controlled Stoic but sees no problem with more moderate and regular disciplining of one’s
slaves.*”

Another philosopher, Dio Chrysostom, also forms the most extensive treatment of
slavery in all of extant classical Literature.'® However, it is the philosophy of Aristotle that

supplies the popular discussion of today.
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historigue 15, 1988, pp. 477-495; Wicker, Franz, Roemische Rechtsgeschichte: Quellenkunde, Rechtsbildung,
Jurisprudenz und Rechtsliteratur, pt. 1, Rechtsgeschichte des Altertums, Handbuch der Altertumwissenschaft 3.1.
Munich, Beck, C. H., 1988, pp. 362-367. New English translations of the standard legal sources are Mommensen,
Theodor, with Krueger, Paul (eds.), “The Digest of Justinian”, trans. Alan Watson Philadelphia: University of
Pennsylvania Press, 1982; and the Instate of Gaius, trans. with an intro by W. M. Gordon. & O. F. Robinson, Latin
text, Seckel and Kuebler (eds.), Texts in Roman Law, Ithaca, Cornell University Press, 1988: Watson, Alan, Roman
Slave Law, 1983, p. 105.
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He claims that the “slave” is a kind of animate possession and that has some human
bodies, but by virtue of their very anatomy, were biologically built for servility-hunched over
deference, with large body frames suited for menial labour.'® This theory of natural slaves
by Aristotle did not, however, convince the Roman jurists. They postulated that slavery was
an institution of the law of nations (ius gentium), by which, contrary to nature (contra
naturam), a person is subjected to the power (dominum) of another.'® Slavery appears to
be the only case in the extant corpus of Roman private law in which the ius gentium and
the ius naturale are in conflict.*®

To many scholars of jurisprudence and writers, it was Kismet, not nature that made
certain people slaves. This argument, | think, requires no intellectual clout to comprehend
that neither the evolution theory nor the holy books describes slavery as something natural.
Therefore, Aristotelian argument of biological determinism for natural slaves is not

7 Cicero sees the Jews and

convincing and does not even convince people in antiquity;
Syrians as naturally good slaves. However, the ancient critics of Aristotle, which were not
critics of slavery per se but Aristotle's particular view about it being natural, believed that
risk of personal enslavement was common to all human beings irrespective of race. It must
be noted that such critics, i.e. mostly Stoic, were not for the abolition of slavery. The
argument in antiquity that slavery was contra naturam should be understood under the
premise that no particular ethnic groups were automatically born servile. For example, the
Stoic philosophers, in particular Seneca, found piracy, kidnapping and other forms of
abduction a compelling argument against Aristotelian notion and other European

slaveholders’ notion of biologically determined natural slaves.
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To buttress this fact, one only needs to look at some noble figures such as Julius Caesar,
Hecuba, Darius mother, Plato (who was captured and ransomed at Aegina), and even the
cynic sage Diogenes, they were all reported to have been taken into captivity at some point
in their lives. Accordingly, if these great men suffered a twist of fortune and were at some
time enslaved, this proved the unpredictable character of human life. Not even the

archetypal sage Diogenes could escape this possibility.'*

1.4 Manumission

9 A master

Manumission means to release one from slavery or servitude.
sanctioned release from slavery. This was a peculiarity of Athenians vis-a-vis European
slavery and in some extent Hebrew slavery.

In Athena, those manumitted were denied citizenship and excluded from political
life, ineligible for magistracies, forbidden to own land and prohibited from acquiring
mortgage loans, their male children were denied citizenship.”® The Roman form of
manumission took many forms, both formal and informal. The formal ceremony had three
varieties: 1. Manumissi vindicta by the magistrate’s rod: This occurred before a Roman
magistrate in a legal proceeding. 2. Manumission cencu: a republican form, which was later
discarded, transpired when the censor placed the slave on the roll of Roman citizens and
3. Manumission testamentto, which is generally considered as the most common form,
however, there is no evidence to collaborate this view. The informal forms were divided into
two: Manumissio per epistulum, took place when the master wrote a letter to a friend
stating that his slave was liberated."**

Manumission intramicos was a ceremony conducted by the master “before friends”
who served as witnesses that the slaves have been liberated. There were other forms of
manumission, for example the full enfranchisement (Roman citizens) to partial (Julian
Latin). ** The Roman jurist, Gaius outlines the differences between a Roman citizen and a

Julian Latin.**®
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114 3 Roman

“For any person who fulfils three conditions and is above the age of thirty,
citizen must be in Quiritary ownership of his master and that he is freed by means of a
lawful and legally recognized manumission, i.e. by rod, by inclusion in the census, or by will
- but if any other of these conditions is lacking he will be a (Julian Latin).”** The granting of
full or partial enfranchisement depended on the slave’s age, his or her legal relations to the
master and the form of ceremony. The practice of Julian Latin’s became predominant
under the principle because of efforts to bar slaves from full Roman citizenship. A Julian
Latin had commercial right (to enter into Roman contracts) but neither conubium (right to a
recognized marriage with a Roman citizen nor testament factio, right to make and take a
Roman will). *** A Julian Latin could therefore, function as an agent of his patron with the
right to live and work as an independent freedman, a restriction that appealed to
slaveholders. Slaves were not allowed to form a family and were subjected to separation
by sale to different owners.'” In the African context, slave owners were encouraged to
liberate slaves as an act of piety, and in certain circumstances slaves were able to
purchase their freedom.

Many enfranchised slaves continue to settle in the same location, though they
apparently were free to engage in a wide range of occupations than hitherto, particularly
those involving craft."*®* Freed slaves were allowed to secure lands from their former
masters in the same way as other freed men or relatives of the master in his household, in
exchange for a portion of the crop or land.**® Slaves gained the price of their freedom in
various ways: Through revenue gained on their own account with skills such as tanning
and weaving, or through sale of extra grain.*”® Though, slaves encountered a lot of legal
setbacks, but gradual integration into the society was evident, sometimes within the life-
time of the original captives. There were also other mechanisms through which the slaves
can go from the ranks to greater prestige and wealth.
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The many controversies of ancient slavery notwithstanding, deserves more attention than
those over manumission. The Roman evidence differs dramatically from the Athenian and
American. The geographic distribution along Romanized and non Romanized lines must be

recognized.

1.5 Conclusion

It should be obvious from the foregoing that the attempt to present an acceptable or
scientific logical definition of slavery has not been easy — in spite of the various
instruments, semantics, philology, biology e.t.c., used in defining the concept of slavery.
However, there is a consensus from the diverse definitions professed, that a slave is a
person only by usage. Others define a slave as a property that therefore, enjoys no right

whatsoever.**

One is tempted to postulate that the relationship between a slave and his
buyer determines in most cases the definition of slavery and consequently the treatment.
While some slavers were high-handed towards their slaves, some others were human and
exhibit some sense of justice. This status differs, however, from continent to continent as
shown earlier.

Common characteristics distinguished slavery from other human rights violations. A

slave is therefore:

1) forced to work — through mental or physical threat;

2) owned or controlled by an ‘employer’, usually through mental or physical abuse or
threatened abuse;

3) dehumanised, treated as a commodity or bought and sold as ‘property’;

4) physically constrained or has restrictions placed on his/her freedom of movement. **

121 Bales, Kevin, Disposable People: New Slavery in the Global Economy, 1999; Davis, David Brion. The Problem of

Slavery in the Age of Revolution, 1770-1823, 1999; Finkelman, Paul, ed. Encyclopedia of Slavery , 1999 and many
more
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Chapter II: Slavery as an Ancient Institution of all Cultures; the
Historical Development of Slavery: Slavery in Ancient
Egypt, Slavery in the Fertile Crescent, Slavery in Ancient
Greece, Slavery in Ancient Rome, The Atlantic Triangular
Slave Trade, Modus operandi and Philology, Islam and
Christianity as Forerunners to Commercialized Slavery.

2. Introduction

Slavery and slave trade appeared to be an accepted ancient part of society. It was,
as Fustel de Coulanges said “A primordial fact, contemporaneous with the origin of society;
it has its root in an age of the human species, where all inequalities had their raison d etre.
In the north part of China, in the 3" century, slaves constructed the 1500 mile-long Great
Wall aimed at protecting the Chin Empire against the Mongol Raiders.'®

In Egypt, slaves may have constructed the renowned Pyramids. The wealth of
Assyrian and Babylonian warlords was in most cases derived from slave labour. At this
time of history, slavery was an established institution such that temples, palaces, and rich
estates owned slaves and exported them for their own benefits.”* In Africa, especially in
the Sub-Saharan, along Amazon, ships were constructed for slaves’ transportation to
Muslim aristocrats in Persia and Arabia. In the Yucatan Peninsula, among the American
Indian tribes, slavery and slave trade were also recorded. “In the Republic’ Plato
postulated that the institution of slavery was an indispensable tool for the Greek
aristocrats.”” In the world of Aristotle, the nature dictated that certain creatures were
superior and others inferior. Just as there were differences between men and women, so
were there different abilities amongst men. (“He who is by nature not his own, but another’s
and yet a man, is by nature a slave”).””® Just as there were animate and inanimate
“‘instruments” helpful in the navigation of seas (a rudder and a human lookout), so was the
slave nothing but an animate “instrument”, a possession, useful to the management of a
household. **'

Thomas More in his Utopia called for “fetters of gold” appropriate for the hard

working, penniless drudges who would perform tasks unworthy of free men (i.e. hunting,
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cooking, oxcart driving, butchering).'?® John Locke argued that slavery was entirely outside
the social contract and therefore, slaves who did not accept their condition or status might
opt for suicide. ** Though slavery and slave trade during this time demonstrated the
monstrosity of man towards man, however, the brutality of the transatlantic triangle slave
trade and slavery as practiced by the western world was insidious. Bernard Lewis in
echoing this moment, wrote in 1971 that at no time did the Islamic world ever practiced the
kind of racial exclusivism, which is found in the Republic of South Africa during Apartheid
regime or which had existed in the Americas during the slave trade.**

Claude Meilassoux sums it all when he added that chattel slavery left Africans in a
state of desocialisation, (aliens uprooted from their homes), depersonalisation (stripped of
their humanity), desexualisation (the destruction of love and family) and decivilisation
(devoid of legal guarantees and freedom).™"

Phillip Curtin said that the origin of slavery in the West to the Medieval world and
practice in the ante-bellum South was unique and dehumanising because the agricultural
enterprises were largely dependent on slave labor.”® M. I. Finley wrote that “Slavery is a
great evil”: indignation and condemnation of slavery by the European scholars
notwithstanding slavery remains a great evil.”® Some Afrocentric Scholars like those who
composed Secret Relationship argued that slavery is a recent invention of the Western
society. The slave here was deracinated outsider, stripped of homeland culture, family and
identity. ***

Conversely, the traditional African tribal societies were presented by these
Afrocentrics as pristine and untainted by class culture and there were house servants; the
master and the servants lived together, worked together, shared food together, celebrated

together and had a common sense of purpose.™

128 More, Sir Thomas, Utopia tr. Robert Adams, New York: Norton, 1975, pp. 35, 51, 64-65.

129 Dockes, Pierre, Medieval Slavery and Liberation, tr. Arthur Goldhammer, Chicago: University of Chicago Press, 1982,
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131 Meilassoux, Claude, The Anthropology of Slavery: The Womb of Iron and Gold, tr. Alide Dasnois, Chicago: University

of Chicago Press, 1991, pp. 101-15.

32 Curtin, P., “The Atlantic Slave Trade”, in History of West Africa, K. F. A. Ajayi and Michael Crowder (eds.), New York:
Columbia University Press, 1972, pp. 243-51. See also Brooks, Lester, Great Civilizations of Ancient Africa, New York:

Four Winds Press, 1971, p. 165.

133 Finley, Ancient Slavery and Modern Ideology, New York, Viking, 1960, p. 64.
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Furthermore, slaves intermarried with their masters, adopted their masters’ religion
and even absconded without consequence or punishment. Though, Africans were involved
in kidnapping of other Africans from their homes, however not in the brutality of the
Europeans. Colour bar was never a factor until the Europeans combined racism with
economic exploitation after the 15™ century. All scholars agreed that wherever the
institution of slavery was practiced, it corrupted the slave owner and degraded the slave,

and to a certain extent race, and the tribe and national identity.**

2.1 Ancient Sources of slavery

It is cogent and relevant to turn to primary sources of slavery. This subheading lists
the headings as far as practicable and then comment on their usefulness and limits. In
consideration of the omnipresence and importance of slaves in ancient daily life, there is
surprising little discussion of them by ancient authors. The intellectual vacuum is
unimaginable. However, both Aristotle and Anthenaeus tried to imagine a world without
slaves. They could only envision a Fantasy Land, where tools performed their work on
command, utensils moved automatically, shuttles move cloth and girls played harps without
heathen hands to guide them, bread baked itself and fish not only voluntarily seasoned and
basted themselves but also flipped themselves over in frying pans at the appropriate
times.™’

The visionary wit of Aristotle and Co. cannot be over-estimated. They intended to
illustrate how preposterous such a world without slave would be. It is however, paradoxical
that intellectual philosophical heavy weights like Aristotle and Co. could descend or rather
reduce the Homo sapiens to such imponderable state of nothingness and inhumanness.
The effect of such options can only be viewed through the lenses prescribed by
Aristotelism and the influence it had over people and through his generations. He was an
authority and still an authority at least in Europe, whose actions or inactions during his days
were like biblical injunction. In short, he accorded legitimacy to slavery. What definitions
can one make of the primary sources: in comparison or different from our sources or

secondly sources today?

136 Friedman, Saul S., Jews and the American Slave Trade, 1998, p. 18-19.

37 Aristotle’s, Politics. 14. (125 3b) (350 B.C.E.); Aristotle’s, Politik, Erstes Buch (1973), pp. 46-48; Athenaeus The
Deipnosophist 6, Harvard Studies in classical prologue with an English tran. By Clarles Burton Gulick, in 7 Vol. Harvard
University Press, 1936, p. 267.
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The primary sources fall, however, into the following categories:**®

1) Archaeology
a) Architectural remains
b) Skeletal remains
c) Relia (Chains, whips, collars, e.t.c.)
2) Inscriptions
3) Papyrus and parchments fragments
4) Literature
5) Legal material
6) Histories and biographies
7) Personal and other letters
8) Moral literature
9) Advice literature on household management
e Economics handbooks for large agricultural estates
e Domestic codes for all households, large or small

10)Imaginative literature

e Satires
o Poetry
e Drama

e Parables and myths

e Proto-novels

l. Virtually all ancient authors were themselves owners of slaves, therefore, their
information should be taken with a pinch of salt. Their literature, which does not
mention slaves, reflects the views of the masters, not necessarily of slaves.

Il. Extant evidence is principally limited to urban slavery. The treatment of slaves in the
rural areas must have gone into oblivion.

lll.  No quantifiable data is available

a. The total number of slaves is unknown (census data only from Egypt)
b. The size of individual slave holding is only a matter of conjecture.
c. The number of slaves working in manufacturing or agricultural industry were

not recorded.™®

138 Compare Aristotle, Politics, 1255b pp. 11-15; Id. 1254b pp. 16—-21; Thomas, Hugh, 1997, p. 68ff.

139 ibid. Thomas, p. 68ff.
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IV.  The documentary of evidence is inadequate
a. No account ledgers survived except from Egypt
b. No estate archives survived
V. No slave Literature (e.g. autobiographies, personal letters) survived and slaves oral

literature is irretrievable.**

Unlike those who study the modern period, ancient historians simply have no oral
repository out of which to reconstruct slave life or folklore. Those studying American
slavery, for example, can fall on at least four major sources both written and oral of slave

Literature.

1. The extant black slave autobiographies, which numbered over one hundred.

2. The many biographies and autobiographies stories published in the 19™ century
abolition’s newspaper and church organs.
The folk music of “Negro”

The forty-one volume slave narrative collection.

This last item, over 10.000 pages of typescript, contains over 2,000 personal
interviews with ex-slaves transcribed in 1920s and 1930s by several groups of
investigations. As an evidence of ancient slavery, their respective masters erected
Epitaphs of slaves. One such neurological notice has importance for understanding ancient
slaveholders “ideology”. It reads, “/ am yours”, “‘to you even now under the earth, yes
master, | remain faithful as before”** Manifestly, the master-slave relationship was,
though, in some instances extended beyond death, masters kept their slaves even in
Hades and slaves like Cicero, Epictetus, Terence, Marcus Aurelius and Seneca (in
Diogenes) etc. are still faithful to their masters. This only portrays the state of mind of
certain human beings during this time; however, it will be foolhardy or a blatant lie to argue,
that the state of mind of mankind today had changed for the better, as we shall see in the
on-going work. Additional tombstone illustrates an antithesis.

140 Aristotle, Politics, 1255b, pp. 11-15; 1254b, pp. 16-21; Thomas, Hugh, 1997, p. 68ff.
11 Rawick, George P., ed., The American Slave: A Composite Autobiography, vol. 1, From Sundown to Sunup: The
making of the Black community, Contributions in Afro-American and African Studies, Westport, Conn: Greenwood
publishing, 1972, XllI-XXI, pp. 163-178; Craton, Micheal, A cresting Wave? Recent Trends in the Historiography of

Slavery, with Special Reference to the British Caribbean Historical Reflections/Reflections historigue 9, 1982, p. 413.
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It reads, “/ am Zosime, who was formally a slave only with my body; but now | have found

3 has a much

freedom for my body and as well as my soul”.*** The Roman legal evidence
wider base of source materials; the Justinian compilation called the corpus iurus civillis and
extant secondary law school text-book, the institute Gaius.*** The compendium of Gaius,
for example, reveals the enormous importance of slave for commercial purposes and other

acquisitions.**®

2.2 The Modus Operandi and Topology

Some of the sources of ancient slaves were warfare, piracy, brigandage, the
international slave trade, kidnapping, intent exposure, some breeding and the punishment
of criminals. While the universality of this method may not be questioned, the African
slavery, which is accorded an important role here, embodied some unimaginable human
greediness in the annals of history. **°

According to Dio Chrysostom, the original ways of obtaining slaves were by capture
in war and by land or sea brigade.*”’ In some of the campaigns in Gaul between 58 and 51
B.C.E., Julius Caesar is reported to have shipped back to Peninsular Italy nearly one
million enslaved Galic prisoners of war.'* However, a distinction will be made between

genuine slave societies and societies that simply contained slaves.**

2 Horsley et al, New Documents, vol. 2, A Review of the Greek Inscriptions and papyri published in 1979; Marrickriele,
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century B.C.E.
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147 Chyrsostomus, Dio. Orationale, pp. 15-25, where he lists the ways in which slave-owners acquired Slaves; a similar
list was provided in Harris, Toward a Study,1980, ed. Seaborn., pp. 121-122.

148 Harrill, James Albert, The Manumission of Slaves in Early Christianity von Tubingen: Mohr, 1995, p. 32; Finley, M. 1.,
The Ancient Economy, Sather Classical Lectures 43, 2nd ed., Berkley and Los Angeles, University of California Press,
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Studies in Roman History 1, New York: Cambridge University Press, 1978, pp. 1-15, 99-115; Caesar regularly gave
Gallic prisoners of war to his troops as Slaves; Treggiari, S., Roman Freedman during the Late Republic, Oxford, 1969,
pp. 9-10.
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Some maintained that in the history of Western World, there have been only five genuine
slave societies: Two in antiquity (classical Athens and classical Italy) and three in the
Modern New World (the Caribbean, Brazil and the southern United States).*™ It should be
noted that the actual number of slaves in any given society is difficult to ascertain. This
specially holds truth in classical antiquity. Unlike those studying modern America, ancient
historians lack the raw material of clinometric. A definitive number of slaves may never be
known.” However, by 1860, slaves made up 33 percent of the total population in the
confederate slave states. Only the American South slavery reproduced itself.*** The
estimated official figure here cannot in all sincerity represent the aggregate of slaves
shipped to America, because a lot of shipment as shall be shown in chapter Ill were not
recorded. This chapter on the Genesis of African slavery shall furnish an appropriate figure.

2.3 Slavery in Ancient Egypt

Afrocentrist have advanced the thesis that the genesis of civilization is traceable
along the bank of river Nile more than five thousand years ago. According to this view,
black African tribes and clans were united by Menas and from this society, the principle
invention like art, philosophy, writings, methodology, science, mathematics and organized
religion originated. The ancient construction projects (pyramids, granaries, irrigation
canals) were supposedly constructed not by slaves but by a combination of volunteer free
workers and alien guest workers. In this view, every Egyptian hero was represented and
identified as black Africans.**®

Langston Hughes, who propounded this thesis claimed that Ikhnaton (the 14"-
century pharaoh, who antedated Moses with ideas of monolatry), and even Cleopatra (a

descendant of Alexander’s Greek general Ptolemy) were all black Africans.**

150 Finley, M.1., Ancient Slavery and Modern Ideology, London 1980, p. 9; Friedman, S. Jews and the American Slave
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This thesis was debunked by Mary Lefkowizt, Andrew Mellon Professor of Humanities at
Wellesley College and a host of others.™ The synthesis of this thesis were represented by
the Egyptians, who postulated that anthropological evidence suggests that different racial
types existed side by side in the many norms of ancient Egypt.**® Incontrovertibly, there
were interactions between the African blacks, the Egyptians and others beyond the Upper
Niles. The Sudanese human hunters called the Medjai were employed by pharaohs of the
Middle Kingdom (2000 -1800 B.C.) and volunteered to assist the subjugated Egyptians in
the time of insurrection known as the second interregnum (1750 — 1580). In 945 B.C., the
African monarch, Sheshonk marched through the Delta on his way to conquests in ancient
Judea and three hundred years later, Taharka, another Ethiopian established his own
dynasty in Egypt.*’ The peace of Egypt was sometimes disturbed by invaders from Crete
and Semites from Upper Retenu (the name for ancient Palestine) and at times the invaders
were defeated (as in the reign of Ramses lll, c. 1190 B.C. when the sea people were
conquered). There were also occasions when an in flock of emigrant traders succeeded
the armed host. This was the case with the Hyksos (shepherd kings), i.e. Semitic hordes
who conquered Egypt in eighteenth-century. These historical facts of the invasions are
recorded in wall inscriptions of nobles at Beni Hasan, where colourfully garbed foreign

merchants known as Apiru or Habiru can be seen.™®

1%5 Eriedman, Saul S., Jews and the American Slave Trade, 1998, p.19; Williams, Chancellor, The Destruction of Black
Civilization; Great Issues of a Race: from 4500 B.C. to 2000 A.D., 1987, pp. 87, 106, 110 and 111; Lefkowizt, Mary, Not
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Some historians like Flavius Josephus paradoxically equated the Hyksos with the pastoral
Israelites.™ There is a likelihood that some of the invaders settled in Egypt and were
eventually enslaved.” Among the settlers were the Israelites who were the ancient
forbearers of the Jews. This historical quagmire appears to contradict the philosophy of the
Afrocentrists. The core of the argument of victimisation is the claim that black Africans were
powerless and unable to enslave. However, if the Egyptians were all blacks, how can one
justify the use of the concept of slavery? And if, as some of them have argued, the ancient
Israelites were all blacks, how could one explain the additional paradox of the black
Egyptians, who enslaved the black Israelites?'®* The middle road here was taken by an
historian called Jon Manchip White, who advanced that the Egyptians’ society employed
fewer slaves and that the image of taskmasters lashing out at slave gangs was untrue and
the 100,000 men required to raise the pyramids were not helots but skilled men who
rejoiced in their abilities and were motivated by love, respect and patriotism towards their
monarch.'*

Henri Frankfort and Sir Leonard Woolley concord with Jon Manchip White.'®
Woolley added that the thick Delta population available for corvee made slavery and slave
trade insignificant." The dean of American Egyptologist, James Henry Breasted in his
history of Egypt distinguished between free serfs and slaves, while serfs paid taxes, slaves
were not and generally were aliens.*® Breasted’s distinction between the serfs and slaves
did not succeed as he expected because both groups lived in low, mud-brick tarched-roof
huts, whose words were contiguous with others, both were faced with a constant threat of
starvation and were also property of the priest and temples of Memphis, Heliopolis,
Medinet Habu and Karnak and by the time Julius Caesar and his roman legions arrived

Egypt, slaves or serfs formed the bulk of the population.

%9 The Hyksos were powerful band of warriors, armed with more sophisticated weaponry (chariots, sickle swords,
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This was estimated at 7 Million people.*® Though Breasted sometimes uses the term serfs
and slaves interchangeably; however, there was no ambiguity in his description of the
dehumanising treatments melted out to the slaves by the Egyptians. While describing the
booty won by Thutmosa Ill as a result of his annual incursions into Syria in the fifteenth-

century, Breasted says:

“The Asiatics themselves, bound one to another in long lines, were led down the
gangplanks to begin a life of slave-labour for the Pharaoh. They wore long matted
beards, an abomination to the Egyptians; their hair hung in heavy black masses upon
their shoulders, and they were clad in gaily coloured woollen stuffs, such as the
Egyptian, spotless in his white linen robe, would never put on his body. Their arms
were pinioned behind them at or crossed over their heads and lashed together; or,
again, their hands were thrust through odd pointed ovals of wood, which served as
handcuffs. The women carried their children slung in a fold of the mantle over their
shoulders. With their strange speech and uncouth postures, the poor wretches were
the subject of jibe and merriment on the part of the multitude; while the artists of the

time could never forbear caricaturing them.” **’

These pictures of people working at pharaoh’s monument or temple estates depict
images of slaves or of captive people; epigraphic evidence and the written testimony of the
Egyptians attest to these facts. In the book of Exodus it is reported that after the death of
Joseph, pharaoh increased or multiplied the burdens of the Hebrews by setting over them
taskmasters, who were charged with the responsibility of afflicting them.*® The Hebrews
vis-a-vis slaves were said to have constructed Pithom and Per-Rameses, arsenals and
granaries, which were used as a guard against the invading forces of Semites. The lives of
the Israelites were unbearable.'®® Josephus recounted in his Antiquities the details of these

oppressions.

166 Appian: The Roman History published in the Loeb classical Library with an English trans. by Horace White Book 1
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Boak, Arthur and Sinnigen, William, A History of Rome to AD 565, London: Macmillan, 1965, 1969, pp. 156-157, 211.
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According to Josephus, the Hebrews were forced by the Egyptians to cut number of
channels to stop the overflow of Nile waters during the flood season and also built walls
and ramparts and raised smaller pyramids for the pharaohs. For Josephus, the aim of the
Egyptians was to destroy the Hebrews by these labours.

Paradoxically, the Hebrews were miraculously delivered from the hands of the
Egyptians. The story of Moses in the book of Exodus attests to this fact. Consequently, the
Hebrews have been celebrating this miraculous delivery that is called Passover feast. Their
dinner plates have been laden with matzos (the bread of affliction baked in haste during the
Exodus), bitter herbs (symbolic of the Egyptians bondage), haroseth (a mix of apple,
almonds, raisins and wine representing the mortar used to make bricks). The Passover
Haggadah intones: Ovdim hayinu I'faro b’mitzraim (we were pharaoh’s slave in Egypt...had
God not brought our forefathers out of Egypt, then we and our children might still been
slave to Pharaoh).'”® Whether the ancient Egyptians’ acts of oppression against the
Hebrews can be seen as genocide is a matter of conjecture. However, the practice of the
Egyptians was a practice of slavery. The justification for this belief is offered by Leyden
Papyrus, a long chronicle of social violent change from the reign of Pepi Il, offers a series
of lamentation related to slavery. Another testimony of slavery in Egypt is the thumb of
Djehutihotep, a noble of the 20" dynasty at ElBerseh, which shows 172 men dragging 60-
ton alabaster statue on a sledge. Supervising these slave workers were several
taskmasters armed with sticks.'™

Another evidence was the inscription from the thumb of Rekhmire (vizier for
Thutmose Ill) at Thebes, which shows a number of Syrians and Nubians and their hands
and feet were clotted with wet clay and standing by, were Egyptians taskmasters wielding
rods.” It was said that by the end of 1200 B. C. about 20 percent of the Egyptians were
slaves. This included not only Hyksos and Nubians but also Libyans, Bedouin, Syrians and
Apiru.'”® Series of manuscripts in 19" dynasty explain the plight of runaway slaves who,
once recaptured, were chained and beaten with a hippo-hide wipe and his children were

fettered.*™
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The most chilling evidence in support of slavery in Egypt comes from what lan Wilson
termed “the surprising number of graves” uncovered with bodies, whose left forearms were
broken.* And finally, the typical Egyptian peasant/slave was a chattel, a beast of burden, a
draught animal whose life was comparable to the lives of the animals who were beside him

176

both night and day.

2.4 Slavery in Fertile Crescent

In the preceding discussion the oppression of slaves was adequately documented
and reported by various scholars. The treatment of slaves in the Fertile Crescent was no
exemption. The legal documents obtained from Mesopotamia contained references to the
sale of slaves. According to Leonard Woolley, the institution of slavery was traditional,
universal and essential to social life and progress, neither was any man’s conscience hurt
by it (not even the slaves).'”’

Slaves were also captured in battles, through debt forfeiture, the sale of infants,
minors and wives and even self-sale in societies where farmers and craft men were
charged as much as 80% interest per year on loans. The slave was Mr. X. He was, as
George Contenau writes, merely an item of a real property, a slave unit.'’® Unlike a
freeborn, whose parentage was recited in legal documents, the slave had no genealogy.
Rather, he appeared as “A ardusha B” (A the son of nobody, a slave of B).'”* Slaves were
sold in an open market for Twenty-five shekels of silver, the price of five jars of wine or an
ass. Like in Egypt, the slaves, men, women and children, were driven like cattle to
accompanying myriads of soldiers.’®® Evidence suggests however, that the Phoenicians
may have introduced the sale of black African slaves to the Mediterranean world.* Slave
owners had the rights to the body of their female slave.'*
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% Meldesonh, Isaac, Legal Aspects of Slavery in Babylonia, Assyria and Palestine, Wiliamsport, P. A: Bayard Press,
1932, p. 28.

%0 ibid. n.'™, p. 19.

181 Harden, Donald, The Phoenicians, New York: Praeger, 1962, p. 165.

182 Meldesonh, Isaac, Legal Aspects of Slavery, 1932, pp. 43-50.

40



While some slaves wore a distinctive hair-do, others were branded with a red-hot
iron or marked with a star on their hands and some others wore an identity disk about their
necks and were also forced to wear fetters.*® There was no legal protection whatsoever for
the slaves. The Hittites slave owners were assumed to have unlimited rights over their
slaves and the power of life and death to deal with their slaves as they thought fit."** A
humiliation of the master in the public or any attempt of absconding the consequences will
be the mutilation of eyes, ears or nose and even death, not only for the culprit but also to
his entire family.™® In Babylon, the consequences for such offences were also mutilation
and in Sumeria, the punishment was the application of shackles.*® Georges Roux said that
in the early dynastic city-states, where populations were approximately 20-30,000 of men,
most women and children, were slaves, serving as gardeners, cooks, servants and
weavers.”® This statement seems to correspond with Samuel Kramer’s interpretation of
ancient Sumeria where slavery was a recognized institution and temples, palaces, and rich
estates owned slaves and exploited them for their own benefit.*® The laws of Amoritic
Babylon (2000-1500 B. C.), appeared to be the most comprehensive codes from ancient
Mesopotamia and showed how slavery featured in the society. More than a dozen of 60
precedents in the law code from Eshnunna relate to claims on slave girls, the marking of
slaves, return of fugitive slaves, and punishment for an ox goring slaves. There were also
references to six outlining punishments, the ultimate of which is death for assisting a
runaway, in the celebrated code of Hammurabi (c. 1600 B. C.).**

The importance of this last code is the lex talionis, which is analogous to the “eye for
an eye” principle. The Babylonians were a class-conscious society, who were divided into
three specific groups—awilum (aristocracy), mushkenum (free masses), wardum (slaves)—

and who applied the law differentially according to one’s status. **°
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Correspondingly, “if a free man destroyed the eye of a member of the aristocracy, they
shall destroy his eye also. However if he has destroyed the eye of a commoner or breaking
the bone of a commoner, he shall pay one mina of silver”.** And if he has destroyed the
eye of a free man’s slave or breaking the bone of a freeman’s slave, he shall pay one half
of this value.™ According to A. T. Olmstead, slave sales formed the largest single group of
documents, which testified to an enormous increase in the slave population.**®

Steles and orthostats of Assyrian monarchs exposed a general policy of destruction
and deportation of slaves. Tukulti-Ninurta | (1242-1206) deported ten thousand captives
from Syria and dragged the king of Babylon to Ashur in chains. Ashurnacirpal Il (884-89)
celebrated his victory at the town of Kinabu by burning 3000 prisoners and taking the king
back to his own capital to be burnt alive. Shamaneser Il (858-824) killed more than 14,000
of the men of Karkar, filling up the streams with their bodies and allowing their blood to flow
in the furrows. ** The Hebrews had a taste of these ancient Babylonian kings. King Sargon
Il (721-705) initiated the destruction of Samaria/lsrael and obliterated all traces of the
people, their priced 800-year old culture, cities and religious institutions.**®

As a result of the systematic annihilation of the Hebrews and its culture, it was
reported that the northern Hebrew population, known as the Ten Lost Tribes, disappeared
from history. Nebuchadnezzar attempted to follow the footsteps of his preceding kings in
series of attacks against Judea between 597 and 586, but failed. The book of Jeremiah
and 2 Kings Chapter 24, all in the Holy Bible, stated how the Hebrews were deported from
their homeland and languished in slavery. They were deracinated, they laboured and
farmed the estates and tunnelled the minds of the slave owners. As a matter of fact, they
functioned like chattels in the ante-bellum South until Persians under Cyrus brought them

respite at the end of the fifth-century.™®
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2.5 Slavery in Ancient Greece

The practice of slavery in Greece was based in most cases on the concept of labor
that was not only ideal for agriculture but also for industry, and public buildings, in silver
mines and oarsmen for seafaring vessels. The treatment of slaves also in Greece was not
completely different from the above mentioned treatments in the sub-capital 2.3; the
Greeks accepted the institution of slavery as a way of life.**’

The consolidation and effective use of the institution of slavery were sporadically
punctured by constant threats of escape or rebellion by the subjugated; therefore, the
Greeks did not enjoy the maximum advantage accruing from the service of the slaves.
According to Thucydides about 20,000 artisans fled during the Peloponnesian War to
Decelea in 413, erroneously believing that under the subjugation of Thebes’ bondage they
were much safer or better in comparison to Athenian rule.**® The question of Race featured
prominently in the treatment of slaves in Greece. It was said that when Dorian tribes
invaded the peninsula after the tenth-century B. C., they reduced the native ethnic groups
to slavery. Examples are the Messenians who became helots of the Spartans as a result of
the two wars fought in the 8"-century. Though the helots were not dispossessed of their
ancestral land, however, they were prevented from land ownership and confined to hovels
in marshy swarms.

Another development by the Greeks in comparison to the Hebrews, which shall be
discussed later in detail is that the slaves did not enjoy any form of manumission and they
could only intermarry with superior castes with special permission. They were also
compelled to wear distinctive dress, which distinguished them from the elite Spartiates.
With the process of time, the helots outnumbered their masters in ratio 10:1, and because
of the quantitative superiority of the helots, the Spartiates unleashed a band of secret
police, the Krypteia, whose task it was to purge with blood potential rebel’s from the
serfs.™ In the first-century, the Spartans possessed about 300,000 helots and the
Athenaus of Naucratis ( a second-century Egyptian Greek) had a census taken in 310 B. C.
which lists 460,000 slaves in Corinth, and another 470,000 in Aegina. The Athenas, which

numbered 31,000 citizens had in its census 400,000 slaves.?®
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While some of the slaves were captured, many were purchased on the island of Chios, an
island which became the first specialized Greek slave state and also specialized in the
sales of eunuchs.” Some other slaves were descendants of hektemoroi, who had the
privilege of owning less than one sixth of their produce in comparison to the Spartan helots
who kept on half of what they produce and many others were giving military assignments.
A. R. Burn concluding this chapter convincingly added that slaves like corn, were typical

export from underdeveloped to a developed area.””

2.6 Slavery in Ancient Rome

Slavery in the Roman Empire began to spread after the Second Punic War.
According to Keith Bradley of the University of Victoria, Rome was one of the five-slave
societies in human history. Others were ancient Athens, Brazil in the nineteenth-century,
the colonial Caribbean and America before the civil war. By the 1% century A.D., about 3
million people (30-40 % of Italy’s population) were slaves, a percentage that was identical
with Brazil in 1800 and the U.S. in 1820.** About 400,000 slaves were in Trajan’s Rome, a
city of 1.2 million people. An annual supply of 100,000 slaves were also recorded in Italy
between 65 and 30 B.C. Between 50 B.C. and 150 A.D., Italy required 500,000 slaves per
year, a figure reminiscent of the average of 60,000 to 80,000 Africans taking to the
Western Hemisphere at the height of the Atlantic slave trade.**

Carthaginians, Egyptians, Alpines, blacks from Somalia, Macedonian Greeks,
Germans; these slaves were obtained as prisoners of war, through kidnapping or piracy, by
will and gifts, via debt slavery or abandonment.””® The modus operandi of disposing these
slaves were in the open market. And according to J. P. V. D. Balsdon: “the bawling voice of
the auctioneer (in a language, which most of them could not understand), the indignity of
standing on a platform (catasta or lapis) with bare white-chalked feet, of being slapped,
punched, pinched, even made to jump by a potential purchaser who wanted to make sure

of the quality of the human flesh that he was buying was a dramatic experience”.”*®
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The slave auction took place near the Temple of Castor, in Septa at Tithorea in Phocis at
the time of the Isis festival. Slave, whose price were between 1200 and 8000 sestercis
were sought for the internal and external needs of city households, to assist in ships and
industries as water carriers and night attendants, to work on landed estates, to convey their
master in sedan chairs to the circus, as gladiatorial trainees, for hard labour in mines,
guarries, ships and as objects of sex (particularly good looking boys and girls). Like in the
ante-bellum south, a slave, in roman world, has no right to testify in a court of law and has
also no right of marriage or kinship. His name (an allusion to the place of purchase and
often ending with the suffix- por Latin for boy) may be arbitrarily assigned to him by his
master. Slaves were reduced to inferiors given to theft, lying, and gluttony and could be
whipped, branded or chained with metal collars.?®” In the words of Professor Bradley, “the
righteousness and degradation of the slaves were manifest in countless ways, but
particularly through sexual exploitation and physical abuse”**®

The skilled slaves were relatively treated well aside from the women who were
treated and degraded to sexual exploitation.”® The most degrading treatment was melted
out to slaves, who were engaged in the fields, forests and mines work; these slaves were
reduced to the state of animals and were treated as such. The accepted norm here
according to Cato the Elder in De Agricultura was that slaves should be breed like other
stock, denied family life and chained in the underground prisons at night with little food and
no clothing giving to them. The separation of children from their parents was encouraged,
these were sold to other prospective buyers and the elderly or sick slaves that were no
longer productive were to be left to starve. Agitations from slaves were met with a rod or

210 A recalcitrant slave was

wipe or by banishment to more miserable working conditions.
consigned to a living dead in the mills or mines and some of them had their ribs broken or

covered with bloody welts. #*
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The philosophical Diodorus Siculus in an emotional outburst once wrote that the slaves
were not allowed to rest during working hours, were tortured and some of them survived
these dehumanizing treatments as a result of sheer physical or will power so that some of
them preferred dying to living.*?

Between 132 and 138 B.C., approximately 70,000 slaves from Pergamum, Delos,
Athens and Sicily attempted an aborted struggle for freedom. A second civilian slave war
was recorded between 104-99 B.C. which resulted in the death of 100,000 people and 30
years later, Spartacus led the most celebrated uprising in Roman history. A band of 70,000
fugitives and slaves invaded the armies of Rome before the Thracian gladiator and 6000 of
his followers were hanged by crucifixion.*®> These draconian treatments melted out did not
deter them from further rebellion because in the end of the first-century AD, the ex-praetor,
Larcius Macedo was assassinated by a group of his household slaves. Afraid of further
retribution from the slaves, the laws of imperial Rome modified some of Cato’s rules. Under
the present dispensation called the lex Petronia, masters were no longer allowed to deliver
slaves to beasts in the amphitheatre. Conversely, the edict of Claudius forbade the
abandonment of sick slaves and Domitian outlawed the castration of slaves.

Another interesting development in this connection was that emperor Nero ordered
inquiries into the mistreatment of slaves. About two centuries after Spartacus was crucified,
he won a posthumus victory when Hadrian outlawed the training of slaves as lanistae
(gladiators).”?* There is a documented evidence that 80% of people living in imperial Rome
could trace their lineage to one time slaves. In the field of manumission, three laws were
enacted seemingly to enforce manumission: The Lex Fufia Caninia (2 B.C.), Lex Aelia
Sentia (4 A.D.) and Lex Junia Norbana (17 B.C.). These regulations were meant to limiting
the number of slaves that might be freed by a single owner at any given time. For example,
the Lex Fufia Caninia forbade anyone who owned 2-10 slaves from freeing more than half
of his possessions. If the individual owned 10-30, he was limited to freeing one-third. If he

owned 30-100, he could free one-fourth.
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And if the number of slaves was 100-500, the limit of freed men was one-fifth.?** The
purpose of such laws was to prevent mass emancipation of alien slaves who might swamp
Roman citizens in numbers and in the words of Professors Fritz Heichelheim, Cedric Yeo
and Alexander Ward, these slaves may defile or pollute the racial purity of Italian stock

through marriage if unchecked.?*

2.7 Religion: Forerunner of Commercialised Slavery and Comparison
of Slavery Movement and the Treatment of Slaves

2.7.1 Introduction

From the preceding examinations of slavery, whether in the ante-bellum era of
1820s or in Rome, Greece and lItaly, the treatment and status of slaves were almost
identical. A concept, which refers to men as boys and regarded them as things to be
disposed off when they were used up, where their women could be sexually abused and
exploited and children sold off into bondage, where whole families laboured at gruelling
tasks under the constant threats of collective and corporal punishment, where foreign
cultures were deemed insignificant and had to experience eradication, where a tenant
farmer was reduced to serfdom at the hands of a great lord or as a serf, where the
individual slave was reduced to the state of an animal and where men preferred to die than
to allow themselves to be subjected to humiliation and indignity. The spiritual revolution
presented by Islam and Christianity at this time could eradicate the institution of slavery
and the inhuman treatments of the slave owners towards the enslaved, but it did not. This
sub-chapter will examine the roles of the monolithic religions towards slavery and slave

trade.

2.7.2 Biblical Facts

Beginnings with the Old Testament of the Holy Bible, evidence abound of slaves and
slave trade in ancient times. In Genesis 9:25 of the Holy Bible, Noah pronounces a curse
upon Canaan, the youngest son of Ham, saying that he would be eved avadim (a servant

217

of servants) to his brothers.

25 Gaius Institutes, tr. F. de Zulueta, Oxford: Oxford University Press, 1958, book 1, 1:43; Friedman, Saul S., Jews and

the American Slave Trade, 1998, p. 30.
1% Heichelheim, Yeo and Ward, A History of the Roman People, Englewood Cliffs, NJ: Prentice-Hall, 1984, p. 288;

Friedman, Saul S., 1998, p. 30.

27 For a comprehensive discussion of the so-called curse of Ham, consult the symposium in the William and Mary

Quarterly, 3" series LIV, January 1997; See also Braude, Benjamin, “The Sons of Noah and the Construction of the
Ethnic and Geographical identities in the Medieval and early Modern Periods”, 1997, pp. 103-142.

48



Genesis chapter 14 verse 14 recorded that 318 men born in Abraham’s house
accompanied him in his mission to rescue Lot at the Battle of Slime Pits. All of the men,
who were part of the household, were commended to be circumcised, an imperative only
applicable to slaves (see Genesis chap. 17 v. 12). The slave/servant Eliezer of Damascus
is promised inheritance if Abraham remains barren (see Genesis chap. 15 v. 2). When
Eliezer accomplished the task of finding a bride for Isaac in the city of Nahor (see Genesis
chap. 24 vers. 1-56), Isaac blessed his faithful servant. In Genesis chapter 26 verse 29,
there has been a lot of controversy of whether the Decalogue implicitly approves of slavery.
In Exodus chapter 20 versel0 and Deuteronomy chapter 5 verse 14, we find the injunction
that the Sabbath is sanctified and therefore, no freeman or his family, nor his man servant
or maid servant, bondsman or (bond maid) were expected to work on Sabbath. Biblical
scholars were however quick to point out that the system of slavery which prevailed in the
Torah, was fundamentally different from the cruel systems of the ancient world and even of
Western Countries.*®

Hebrews could only become slaves in one of two fashions: by being sold by a Bet
Din (rabbinical court) in payment of a debt, (see Exodus chap. 21) or by selling oneself into
slavery on basis of poverty (see Leviticus chap. 25 v. 39). According to this regulation, no
person irrespective of religious background or race could be abducted away from his
homeland and sold into slavery for “he that stealth a man and select him-he shall surely be
put to death” (Exodus chap. 21 v. 16). There were slaves captured during the biblical days,
like the crammed retainers of Abraham. They were not treated as sub-human beings, but
as brethren and were entitled to all rights of the households, for example, residence, food,
clothing, duties and inheritance. Eve dim was a noble word for hired servant or work.*®
They could neither be assigned a menial or degrading job, nor might they be abused (see
Leviticus chap. 25 vers. 40, 43). The mishpatim (Legal codes) reminded one of how bitter
the experience of bondage in Egypt was (see Exodus chap. 1 vers. 11-16) and warned that
if a heathen slave suffered damage to any of the twenty-four organs or limbs, he is to be
set free (see Exodus chap. 21 vers. 26-27). No concubine should be degraded, nor could

any female slave be sold to any foreign person (see Exodus chap. 21 v. 7).
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Though, no clearly defined punishments were laid down for the violation of these rules,
however, the judges agreed that the killing of a slave deserved a capital punishment.

The spiritual revolution conjured by the Christian faith during this time could not
ameliorate Rome’s brutality and domination over men. They even found solace for their
human trade of slavery in the Holy Bible. In his Epistle to the Colossians, St. Paul instructs,
“Slaves, obey in all things your master according to the flesh” (Colossians chap. 3 v. 22). In
his first Epistle to Timothy, the same Paul advices, “Let slaves who are under the yoke
account their masters deserving of all honour” (I Timothy chap. 6 v. 1). In his letter to St.
Titus, Paul distinguishes among the classes of men and says, “Exhort slaves to obey their
masters, pleasing them in all things and not opposing them” (Titus chap. 2 vers. 9-10).
Masters were advised to be just and fair to their slaves. Very few church elders entertained
an embryonic vision of a society without slaves.?® The notable Christian Heavy-weights of
the Middle Ages and the progenitor of Catholicism, St. Augustine but also Ambrose,
Thomas Aquinas and Martin Luther merely attributed the existence of the institution to the
fall of man in the Garden of Eden.”® This is a known pattern of argument by mankind,
particularly, when justifying their greed for slaves.

Throughout the Middle Ages, the church became entangled in slaves in such a
magnitude that she became a proprietor of slaves-import to Europe from Scandinavia,
North Africa and Slavonic lands of the East. Slaves were so common among Christians
that one Visigothic council decreed that parish churches had to own at least 100 slaves to
merit assignment of a priest. Pope Gregory the Great suggested that slaves purchased in
Marseilles be trained as missionaries. The abolitionist Henry Ward Beecher subscribed to
the same insensitivity, admonishing church audiences during American labour violence in
1877-1878, that people were poor because they were sinners. Charlemagne even taxed
his subjects for the maintenance of slaves. In Saxony, church councils delineated rights of
slaves, ostensibly prohibiting the enslavement of fellow Christians, at the same time,
offering the sacraments to Christian slaves and sanctuary to runaway slaves. However,
Pius Il (1462), Paul Ill (1537) Urban VIII (1639), Benedict XIV (1741), Pius VIl (1814) and
Leo XIlII (1888) did issue formal denunciations of slavery.?> James Fox noted, while writing
in the catholic Encyclopaedia more than eighty years ago, that Christianity found slavery in

possession through the Roman Empire and when Christianity was in power, it could not
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and did not attempt to abolish the institution of slavery ** and neither did the Muslims who
rivalled Christianity in world power and in the trade of Africa. Unlike other obnoxious
practices and rules of European Christians, the biblical slave system provided that all
Hebrew bondservant should be released and set free after seven years. (compare Exodus
chap. 21 v. 2, Leviticus chap. 25 vers. 1-4 and 10, Deuteronomy chap. 15 vers. 12-18).
However, this privilege did not include non-Hebrews. They shall be an inheritance to
Hebrews forever (see Leviticus chap. 25 v. 46). Slaves who absconded and later were
found were not expected to be returned or handed over to their master (see Deuteronomy
chap. 23 vers. 15-16).*

The Jewish Canon contains a catalogue admonishment for any violation of these
laws. Micah chapter 2 verses 1-7 denounces those who covet and seize fields and houses,
oppressing and casting out their fellowmen. Amongst Israel transgressions were the selling
of the righteous for silver and the needy for a pair of shoes (see Amos chap. 2 v. 6). Isaiah
instructed all to seek justice and relieve the oppressed (see lsaiah chap. 1 v. 17) and
asked, “What mean ye that ye crush my people and grind the face of the poor?” (Isaiah
chap. 3 v. 17) and continued in chapter 58 v. 6, “Is not this the fast that | have chosen? To
loose the bonds of wickedness, to undo the heavy burdens and to let the oppressed free,
and that ye break every yoke”.?® Before the fall of Jerusalem to the Romans in 70 A.D, it
was not allowed to expose oneself or children to bondage through indebtedness. In the
Talmud, rabbis admonished, “he who acquires a slave to himself acquires a master to
himself’ (Kidd.Zoa) as well as “he who multiples female slaves, increases licentiousness”.
Slaveholder had to manumit slaves who were converted following, either ablation or
circumcision (Yebamoth 4b-48a). Such proselytes were also human beings (Yebamoth
37a).”*® One would have expected that a tribe who suffered the deracinated homesickness
of people uprooted from their lands when they toiled for Pharaoh in the fourteenth century
and when Nebuchadnezzar forced the Babylonian captivity upon them 800 years later
would turn vengeance against humanity and enslave the enslaveables. They witness the
pillaging of their shrines by Philistines, Moabites and the Ethiopian Sheshonk.
Unaccountable numbers were killed by the Assyrian Kings, Tigleth Pilesser 11l and Sargon,

who succeeded in exterminating the ten northern tribes of Israel in the eighth century.**”
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Inspired by a similar racial hatred, the Syrian Greek Monarch Antiochus IV killed
thousands of Hebrews between 168 and 164 BC. Over the course of two centuries; the
Romans massacred an estimated two million Hebrews and enslaved tens of thousands

more when they tried to obliterate the Hebrewish state and Religion. **

2.7.3 The Essence of Islam and the Role of Muslims in Slavery and Slave
Trade

I shall now turn the searchlight to the role of Islam in ancient slavery vis-a-vis
commercialised slavery. Islam and Christianity competed for slaves during all periods of
slavery. However, they differed only in brutality. About 10-15% of slaves shipped to
America in the ante-bellum period were Muslims.*”® Until 1804 and 1881 respectively, Islam
was not yet known for example in Hausa land and Masima.?®® An estimated 50% of the
population of Gambia and Guinea, 20% of Bissau, Ivory Coast and Nigeria and 5% of
Sierra Leone, Upper Volta, Ghana and Cameroon were Muslims.**

Islam was introduced into Africa by Arab Missionaries in the seventh-century. It is
also a known fact that the first Muezzin (caller to prayer), Bilal, was an African.?* In
contrast to the New Testament of the Bible, Quran prohibited the enslavement of fellow
Muslims and supported manumission for anyone who converted to the faith and could pray
in Arabic before two withesses and a Kadi (Muslim judge). Islam has two conditions under
which a slave could serve his master, namely the Mudabbar indentured through the life of a
master and the mukatil, who could work to achieve his freedom. Provision of manumission
for slaves was also allowed. Emancipated slaves stayed with their masters, but could adopt

his name and also become his clients.
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Though Islam preaches love, the treatment of blacks in Islamic countries left much to be
desired. Whether Ethiopians, Zanji, Mawla, Nubians or as Sudanese, blacks have always
been treated with scorn in the Arab world. The supposedly curse of Canaan by Noah was
embellished in medieval times with tales of miraculous transformations of virtue, so blacks
who became white and whites being punished for evil deeds by becoming black.?* Slaves
were regarded as greedy, avaricious, base, untrustworthy and impossible to amend. * #*°
Al-Jahiz, a Muslim scholar writing in the ninth-century, portrays a picture of “cheerful,
laughing” creatures with an innate aptitude for “measured and rhythmic dancing, for
beating the drum to a regular rhythm”. A derogatory qualification of African slave during his
time.?*® Another Muslim writer from Basra wrote that “the like of the crow among mankind
are the Zaniji, for they are the worst of men and the most vicious of creatures in character

and temperament”. %
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Perhaps, the slavers were amazed that the enslaved who were supposed to be moaning
slavery, seemed delighted and cheerful. It takes a philosophical hindsight to evaluating this
scene, where sorrow and pain were converted into melancholy and seemingly joy. While
the Muslims maintained that Christians and Hebrews kidnapped the African from their
ancestral homeland, it must be remembered or rather recalled that it was the Arab Muslims
who expanded the African slave trade 700 hundred years before the Portuguese rounded
the Bight of Benin.”® The constant demand for pepper, palm oil, ivory, gold and human
slaves came from Moors and Turks at a time when feudalism had virtually eliminated the
institution from Western Europe and the World. The causes for the enslavement of
Africans, particularly by the Europeans, came from the Arabs who spread over Northern
Africa in the eighth century.*® No Arab regarded the trade as any more evil than a horse-
dealer regards as evil or abnormal the buying or selling of horses.**°

The Arabs were the progenitors of commercialised slavery in Africa; they were the
procurers and the suppliers. The Arabs had myriads of experience in slave trading before
the European entrepreneurs began to make money out of the business and they knew
every trick of the trade and how to ambush the Africans. They were also versed in the
game of deceit and also to discovering their hiding places.** The so-called “Afro-Arab
Unity”, proclaimed at times by the then OAU and now AU, is a most pernicious hoax played
on African culture and history till date. It is a distortion of history and an insult to collective
intelligence of Africans to assume that the Arabs played a lesser role in slavery than the
European. However, in barbarity of slavery, the Europeans were ceteris paribus (first

among equals). **
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The Arabs hegemony in Africa was no less malign to the African World than any other
external hegemony. Arab slave trading in Africa began as early as 641 when they arranged
to import 360 Nubians per year into Egypt. Berber and Tuarag tribesmen travelled from
North Africa to the Souk er rekik (Market) in Timbuktu to purchase slaves. The Bourno
people were chained and marched to Kuka near Lake Chad in central Africa. Slave
markets were so many in Northern Somalia that the region across the Red Sea from
Jiddah to Hodeida in Asir was nicknamed the Cape of Slaves. Between 1860 and 1873
more than four million Africans were peddled by traders in Sudan. In Sudan, the public
standing or wealth of an individual was measured by the number of African slaves he
possessed.”® Slaves, who were not used on plantations in Sudan, were ultimately shipped
to Hegat, Muscat, Oman, Zanzibar, the French Seychelles, Madagascar and India. Others
were taken to Tripoli, Tunisia and Zanzibar. In East Africa, female slaves were priced
higher than the males, a black African cost less than a mulatto, dark Caucasian or blond in
that ascending order.***

The common strategy of the Arabs and the Europeans were to come to African
community, settle in a grass-rooted hut from which they flattered the chief with goods and
knowledge of Swahili. In exchange for cloths, beads, wine and musket, the chief gave them
ivory, then women and finally regular supply of slaves. Over the years, the Arabs and the
Arab Muslims became aware of tribal rivalries and through his own-armed band, raided the
communities and taking the able-bodied young men and girls. As rightly described by
Beachey, “His ruga ruga were his dogs of war, ripe for carnage, revelling in blood”.*** The
Arabs provided an ever-hungry market for slaves; they promoted and supported wars
between chiefs and the power of their guns obliterated large communities.** In 1949, a
Hausa woman from Nigeria related that “there was always fear of war and enslavement”.*’
Commenting in the 1860s, David Livingstone noted how “a dead like silence” hung over

depopulated villages.
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Houses were abandoned, broken by rain or destroyed by free wild animals that roamed
farmlands. Corpses could be seen everywhere, including streams where they floated as
feast for crocodiles. Captives, who could be pacified with hippo-hide, butts and bayonets
were chained or tied together for the march that took three days to three months.

A nineteenth century Bohemian traveller, Ignatius Palme, revealed how slaves
(between 300-600 persons) were controlled in a convoy. To avoid flight, a Sheba is hung
around the neck of the full-grown slaves: “it consists of a young tree about six to eight feet
in length and two inches in thickness, forming a fork in front: this is bound round the neck
of the slave so that the stem of the tree presents anteriorly, the fork is closed at the back of
the neck by a crossbar and tightened in situ by straps cut from a raw hide; thus the slave,
in other to be able to walk, is forced to take the tree in his hands and carry it before him. No
individual could however, bear this position for a long length of time and to relieve each
other, therefore, the man in front takes the log of his successor on his shoulder and this
measure is repeated in succession. It amounts to an impossibility to withdraw the head but
the whole neck is always excoriated, an injury leading often to inflammatory action, which
occasionally terminates in death”.**

Africans thus, shackled, were unable to sleep at night. They were not allowed to eat
and their bodies swelled with oedema. If the heat of the day (about 110 Fahrenheit) did not
kill some, then the chill of the night does the job and those whose wounds festered were
untreated. A distinction between whites and blacks were obvious, particularly in
treatment.*”® The Eunuchs priced higher than a normal male at the market and some of the
slaves had to be castrated for this purpose. Blacks would have both testicles under pain of
death removed; whites, however, would lose only one of his testicles.” Aware that profit
could still be made, even if one of three made it to the market, the traders threw overboard
all considerations for human dignity. Mortality and the rape of women were a common
feature and in the event of the outbreak of epidemics, like yellow fever, cholera, plaque or

small pox, the chained slaves would be left uncared for.**
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One British observer from India described in 1873: that “one gang of lads and
women, chained together with iron neck rings was in a horrible state, their lower extremities
coated with dry mud and their own excrement and torn with thorns, their own bodies were
framework and their skeleton limbs tightly stretched over with wrinkled, parchment-like
skin”.** Those who survived the death matches were piled into vessels bound for the island
of Zanzibar, twenty—four miles of the coast of East Africa. Those who died or were unlikely
to survive were thrown aboard the ship so as to spare the trader of extra tariff on his
property. The dead were eaten up by dogs or thrown overboard to drift down with the tide.
And if in their course, they strike the beach and ground, the natives came with a pole and
pushed them from the beach and their bodies continue to drift on until another stoppage
when they were served in a similar manner.”*® Rebels were chained by the neck to the
ground out the Caliph Palace, to die exposed to the sun, their only food was a broken
gourd filled with gruel, flies and other insects. About twelve years’ old girls were shipped off
to harems.

After the abolition of slavery and the attempt by the British Royal Navy to stop the
trade, 40,000 slaves were imported into the Caliph Port each year, well into the twentieth
century. During the reign of Hammed bin Mohammad, about 5,000 Arabs on Zanzibar
owned as many as 2,000 slaves each, “the slaves were” stowed in the literal sense of the
word in Bulk, the first along the floor of the vessel, two adults side by side, with a boy or girl
resting in between or on them until the tier was complete. Over them, the first platform was
laid, supported by an inch or two clear of their bodies, thus, the second tier was stowed
and so on until they reach above the gunwale of the vessel.® Those of the lower portion of
the cargo that died cannot be removed. They remain until the upper parts were dead and
thrown overboard.”® One-tenth of those carried away usually survives until the final
destination was reached. Occasionally, some loose their lives, like the 300,000 Zanijis,
who lost their lives in Iraq in the 9" century, on account of their rebellion against the

inhuman treatments.
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An estimated figure of 12 million Blacks were taken away by the Arabs between 1510 and
1865.%"

Many Sheik Kingdoms in the Middle East and in Africa continued to practice slavery
even after 1926. An estimate of UNESCO in 1960 stated that about one-sixth of Kounta
tribe of Mauritanian was enslaved. And the study of 1965 said that about three-fourth of the
Tuaregs of West Africa-some 465,000 people — were under bondage.*®® Chattel slavery
was legal in Guinea till 1953, in Cameroon and also in Nigeria until the 1960s, Saudi Arabia
until 1962, Mauritania until 1980. Arabs of Sudan continue to haunt slaves until today.**
There was slavery in Djibouti, Dubai, Oman and also in modern times. In the year 1972,
about 25000 slaves still existed in Saudi Arabia! **°

Anti-Slavery International reported that more than 55 million children (Including
shepherds in Sudan, girl domestic in West Africa, under aged textile workers in Turkey,
Pakistan and Bangladesh) were slaves.”® In 1992, Africa Watch, a Washington-based
research group, reported that about 100,000 slaves were still in Mauritania, a figure
confirmed by Newsweek in May of the same year.”® Ironically, slavery persists in some
part of the Arab World, however, with a more sophisticated modus operandi. One would
have expected that after the manifestation of the horrors of slavery and the intensive
relationship between Arabs and Africans as a result of geographical proximity, slavery
would have stopped. It appears that the greed to acquiring slaves obviously persists longer
than the will to abolish slavery and slave trade. Though, the enslaved enjoyed little or no
rights, they were however, accorded privilege of manumission. The primary aim of all slave
societies as discussed above was economic motivation. This motive appeared to
overwhelm every other consideration. The strategy for buying or kidnapping slaves differs
from country to country. However, some countries preferred the combination of buying and

kidnapping, while others preferred the subversive-kidnapping-buying methodology.
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2.8 The Historical dimension of the Atlantic Slave Trade and the Middle
Passage (1440-1850)

Slavery developed in Africa, perhaps as did everywhere else, as a result of contact
between different civilizations. The history of the people concerned and of the encounters
between them is determinant. **®* This study, which is limited to the Atlantic slave trade and
the triangular voyages between Europe, Africa and the Americas, shows that from its
beginnings slavery developed in an inter-continental context, and that the institutions of war
and trade were the necessary conditions for its existence.**

A “triangular trade” is a historical term referring to the 18"-century trade between
South America, New England and the west coast of Africa. The commodities involved were
several, but principally they were sugar, rum and slaves. The trade brought much wealth to
North America and the profits ultimately became the foundation of American capitalism. As
pivot to likely reparation claims, or redress and restitution, this chapter will be accorded
priority. However, the following observations must necessarily restrict themselves to the
essential ingredients that may present a watertight evidence for legal claims. The aim of
this rather summary and arbitrary procedure is merely to suggest a few social historical and
political frame works within which an examination of the differing evolution of slavery in
other parts of Africa can be undertaken.?® The obvious reason therefore is because of the
extension and complexities of the Atlantic slave trade.

The African socio-economic links to other states of the world were largely
responsible for the massive slavery and slave trade amongst the nations of the world. The
peculiarity and distinctiveness of African society and African slavery results in large part
from local responses to global connections.”®® For a clear picture to emerge from this
labyrinth of complexities, three historical facts shall be advanced: 1). That slavery existed
and sometimes flourished in Africa before the transatlantic slave trade, but neither the
continent nor persons of African origin were distinguished in commercialised slave trading.
2). That the kidnapping and sale of slaves across the Atlantic between 1450 and 1850
encouraged expansion of commercialised and transformation of slavery within the

continent, so that the system of slavery became prominent in societies all across Africa.*®’
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3). That also after the abolition of the transatlantic slave trade and the European conquest
of Africa, millions of persons remained in slavery. **®

A trans-Saharan slave trade developed from the 10™ to 14" century that featured
the buying and selling of African captives in Arabic countries, such as the area around
present day Sudan. Most of the enslaved were females who were purchased to work as
servant, agricultural labourers or concubines. Some other slaves were shipped north
across the desert of North West Africa to the Mediterranean coast. There, in slave markets
such as Ceuta (Morocco), African slaves were purchased to work as servants or labourers
in Spain, Portugal and in other countries.* By the mid-1400, Portuguese ship captains had
mastered the ability to navigate the waters along the West coast of Africa and had begun to
trade directly with slave suppliers who built small trading coast, or factory on the coast.
With this new opening to the slave trade, the Europeans were therefore able to circumvent
the trans-Saharan caravan slave trade.””® However, the slave trade to Europe began to
decline in the late 1400s because of the development of sugar plantations in the Atlantic
Islands of Madeira and Sao Tome. These two islands, located in West Africa and in the
gulf of Guinea, became leading centres of world sugar production and plantation slavery
from the mid-1400s to the mid-1500s.”"* The early trade of the Europeans with West Africa
was however not in people but was in gold because at this time of history, the Europeans
did not have the wherewithal to overpower the African states before the late nineteenth
century, and therefore the gold production was concentrated in the Akan gold fields and the
backcountry of present day Ghana remained in African hands.
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As a result of agreements between Africans and the Europeans and rivalries for the
African gold trade, there were constructions of dozens of trading forts, of stone castles,
along a 161 kilometre coastal stretch of Ghana. However, in the late seventeenth century
the value of Europeans goods traded for African people surpassed the value of goods
exchange for gold. Subsequently, these gold forts became slave forts, where myriad of

African slaves were confined in prisons awaiting sale and shipment. %’

2.9 The Slave Trade, Development of Colonial Plantation Economy and

Exploitation

In the colonial period, before the rise of large-scale industry, slavery existed in two
different economic forms in the Western world, one representing its past, the other its
future. The first was the patriarchal form in which it had always flourished from the
beginning and the patriarchal plantations were largely self-sustained, retaining many
features of natural economy. Production was then divided into two parts, one devoted to
the cultivation of such cash crops as tobacco, corn, hemp, etc. and the rest were assigned
to domestic consumption.””® The plantation system developed along these lines in the
Virginia and Maryland colony. Blacks and whites who worked in the fields encumbered a lot
of problems based on prejudice and deep seated antagonisms between them. Relations
between masters and slaves had a paternal character; the slave owner was always at the
site of production and supervising the slave workers. Field hands were often indulgently
treated. Black servants, who replace white servants in the household as well as in the field,
were frequently on intimate and trusted terms with the master and his family and remained
in the family generation after generation.

Most of the plantations raised their own food, wove their own cloths, and built their
own houses. George Washington estate for example, benefited from such labour by
slaves. In South Carolina and Georgia, the plantation economy followed a different pattern.
The chattel slavery, which was predominantly practiced above, lost its patriarchal
characteristics and transformed itself into a purely commercial system of exploitation based

upon the production of a single money crop.
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South Carolina and Georgia’s economy was dependent upon slave labour and
consequently became the strongholds of the slave system in the English colonies of the
mainland.”” Until the rise of the Cotton Kingdom, the capitalist plantation system in the
English colonies was perfected on the largest scale in Jamaica.

Economically considered, the whole island was converted into one vast plantation
devoted to the cultivation of sugar cane and the making of sugar, which was then shipped
overseas for sale. The individual plantations, carved in large sections out of the fertile soil
were in many cases owned by landlords resident in England and managed by hired
superintendents. They were extremely productive and worked entirely by slave labor.?”
According to Ulrich B. Phillips, an average unit of industry in the Jamaican sugar fields
became a plantation of the total of about two hundred Blacks, of whom more than half were
workers in the field. The working conditions of the African slaves were deplorable and
excruciating.””® Consequently, the concentration of production upon sugar combined with
exclusive use of slave labour gave rise to social and economic tension amongst the
workers in the Cotton Kingdom. The small farmers who had originally worked in the island
were systematically removed and disappeared. The inhabitants came to be categorized
into two hierarchies: the planters and their agents on top and the Black slaves at the
bottom. A sprinkling of merchants and mechanics between them catered for the needs of
the plantation owners. The sugar lords were absolute rulers of the island, exploiting it for
their exclusive benefits and representing it at Westminster.””” As could be expected the
chattel slavery began to determine the future and also predominated the economy of the
Southern kingdom. Apart from the South, slavery was a decaying institution in the English

coastal colonies at the time of the American Revolution.

274 New International, Vol. 5, Number 12, December 1939, pp. 343-345. See also

www.pbs.org/wgbh/aia/partl/narrative.html.

215 ibid.; Chandra, Siddharth, 1969, American Sugar Kingdom: The Plantation Economy of the Spanish Caribbean, 1898-
1934 (review), Technology and Culture, Vol. 42, Number 2, April 2001, pp. 342-354, The John Hopkins University
Press, London.

276 New International, Vol. 5, Number 12, December 1939, pp. 343-345. Compare von Schimmelmann, Heinrich Carl in

Hambuger Morgenpost of Monday 18" September 2006, pp. 8-9; Chandra, Siddharth, 1969, American Sugar Kingdom:
The Plantation Economy of the Spanish Caribbean, 1898-1934 (review), Technology and Culture, Vol. 42, Number 2,
April 2001, pp. 342-354, The John Hopkins University Press, London.

2r Thomas, Hugh, The Story of the Atlantic Slave Tradel1440-1870, 1997, pp. 203-205; New International, Vol. 5,
Number 12, December 1939, pp. 343-345.

62


http://www.pbs.org/wgbh/aia/part1/narrative.html

The decline in the value of tobacco forced many planters to device other forms of crop
rising in which slave labour could not profitably compete with free labour. Finding their
slaves to be an economic liability, some masters began to nurse the idea of emancipation
and therefore the slave institution began to disintegrate, giving way here and there to
tenant farming, share-cropping, and even wage-labour. *"®

The importance and effectiveness of the Atlantic slave trade may not be adequately
stated, if the role and the impulse of the merchants giving to slavery and slave trade are
not mentioned. The Aristocratic economy had the responsibility of supplying slaves and
retaining those who were optimal and useful for its use. The Aristocracy supplied the
market with slaves but did not function through the market. In contrast, the merchant
economy developed entirely around the market. For example, they bought captives from
the aristocrats, conditioned them, transported and exported them to distant land from which
demands have been transmitted through the merchants. In this context, they formed the
pillar for the spread of slavery, opening up new markets along their route wherever local
production could be exchanged for their merchandise and, in particular, for their captives.
In this connection, they redirected and diffused slaving exchange, by making it accessible
not only to aristocrats but also to ordinary people, as long as they had the means to buy
slaves.?”
Therefore, it would not be an exaggeration to postulate here that without the
merchants, the effectiveness and quantity of slavery and slave trade would not have been
achieved. However, the discovery of the new world in 1492 by Christopher Columbus
marked the beginning of the transatlantic trading system. Through this new discovered
trade, Africans were in large numbers exported to the various sites of production, thereby
playing significant roles in the economies mentioned above. The genesis of this was the
arrival of the Spanish adventurers in the Americas, who were hoping to trade for riches but
soon began to enslave the Native American people in the search for gold and silver. The
aim of the Spanish did not however succeed because disease, malnutrition and Spanish
atrocities led to the deaths of millions of the Indians of the Americas and by 1520s, the
depopulations of the Indians compelled the Spanish government to look for alternative
sources of labour. As a result of this, the Spanish contracted the Portuguese merchants to

supply African slaves to Spanish territory in the new world.
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The first transatlantic slave voyages from Africa to the Americas began in the early
1520s on Portuguese vessels sailing from West Africa to the large Caribbean island of
Hispaniola, the earliest European name for present day Haiti and for Dominican republic.*
Around the mid-1500s, the transatlantic slave trade swelled when the Spanish began to
use African slave labour alongside Native Americans to mine silver in Peru. The slaves
were transported to Colombia and Panama and further to overland in the Pacific coast of
South America. There was also a remarkable increase of slave supplies in 1570s when the
production of sugar plantations in Brazil were intensified, particularly as the merchants
adopted production techniques, which originated in Madeira and Sao Tome. By 1620s,
African labour had replaced Indian labours on Brazilian sugar plantations. At the beginning
of British colonies in Virginia and Barbados (1630s-1640s), Jamaica (1660s) and South
Carolina (1690s) and the French colonies Saint-Domingue (present day Haiti), Martinique
and Guadeloupe (1660s-1680s), most labourers on the plantations were young European
males who agreed to work for three to five years in return for free oceanic passage and
food and housing in the Americas.?®" These workers were called indentured labourers. By
the late 17" and early 18" centuries, tobacco, sugar, indigo (used to make blue dye) and
rice plantations switched from European indentured labour to African slave labour. By the
mid-1700s Brazil, Saint Domingue and Jamaica were the three largest slave colonies in the
Americas and by the 1830s, Cuba emerged as the principal Caribbean plantation colony.
Throughout the history of the transatlantic slave trade, however, more Africans began to
arrive as slaves in Brazil than in any other colony.?®” Though the Dutch merchants were not
involved in extensive plantation colonies in the New World, however they were involved in
the large-scale slave trading in the mid-17" century. Consequent upon this extensive trade
in African slaves, the Dutch republic was among the first European nations to develop
modern commerce, and the merchants had access to shipping, port facilities and banking
credit.”® For example, the Dutch trade occupied several trading castles on the African

coast, the most important of which was Armina (in Ghana).
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It is instructive to note here that the Atlantic slave trade in West Africa became a
competitive ground for Europeans who threw overboard all sense of morality and competed
amongst each other, in some cases going to war for the African slaves. The Dutch for
example captured Armina from the Portuguese and rebuilt it. ***

They also took control of the Atlantic slave trade from the Portuguese in the 1630s,
but by the 1640s, they were faced with increasing competition from French and British
traders. And by 1680s, a variety of nations, private trading companies, merchants,
adventurers and slave traders sent slave ships to Africa: merchants from Denmark,
Sweden and the German states also organized slave voyages. However, the Britons, the
Portuguese and the French commanded and profited more from the Atlantic slave trade

than others. 2%

2.10 The Organizational Astuteness of the Slave Trade

From the various geography of the Atlantic slave trade, it was therefore imperative to
effect a meaningful distribution of large-scale slaves to the various places of demand in
Europe and America, that is the routes or voyages had to be marked out and secured. The
voyages based in Europe for example sailed through a route linking Europe, Africa, and the
Americas. Contemporary historians saw this as a profitable triangular trade: i). European
goods were exchanged for slaves in Africa; ii). Slaves were sold in the Americas for
plantation produce, such as sugar, which was iii). transported back to Europe in the holds
slave vessels. These slave trades, which were organized in Europe, amounted to several
millions of Dollars, so that the profits made far outweigh any moral injunction.?®® The cargos
typically contained Indian curtain trade, cowry shells from the Indian Ocean, Brazilian
tobacco, glass wear from Italy, brandies and spirits from France, Span, Portugal, Irish linen
and Beef and a range of British and European manufacturers. **’
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As the trade by barter systematically and progressively increased, slave vessels
from Europe began to sail with large crews, including surgeons, carpenters, coppers, cooks
(some whom were of African descent), sailors (who apprenticed to sea at young age), and
others, hired to guard slaves on the African coast and on the middle passage, where
threats of rebellion and insurrection were the order of the day.?®® The size of the slave ship
varies, while some were small, some were large and had three decks and were more than
30m in length and 12m in breath; while some vessels were constructed specifically for the
trade, some vessels were built of wood, iron and powered by steam by mid-1800s. These
vessels sailed up rivers such as the Congo and sometimes held more than 1000 African
slaves and the smaller vessels traded in the Gambia, Senegal, Sierra Leone Rivers in
West Africa and along the windward coast (present day Liberia). In the gold coast, the
slave vessels anchored several miles off shore, where they were met by large trading
canoes because the gold coast lacks large river outlets.*

Furthermore, there were major slave trade sites at Whydah (the present day Republic of
Benin), Bonny, Calabar (the present day Nigeria), and the slave vessels also anchored in
lagoons or bays close to African villages and small towns.?*® There were also the presence
of large slave ships, which traded in rivers and bays on the Angolan coast and the
Mozambique in South East Africa. The modus operandi of slave trade here was broken by
variety of custom payment to local African rulers and merchants. As the slave trade
progressed in many parts of Africa, a system of trade known as a “trust trade” developed
whereby the European captains advanced trading goods to African slave dealers with the
promise of future slave deliveries.”®* These dealers often were of small-scale traders who
built factories with connecting warehouses to store goods and outdoor, fenced “pens” or
enclosed “barracoons” to keep slaves. Periodically, sons or daughters of the local chiefs
were given temporarily to the slave ship captains as a form of credit known as pawnship.**
But when a captain kidnaps pawns (which occurred infrequently), the local African ruler will
cut off all slave trading from the region and subsequently the captain and crew of the next

vessel from that port would be killed or taken hostage as retribution.*?®
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The trade by barter exchange between European, Afro European and African
agents included amongst others bundles or assortments of European trading goods were
exchanged for a specified number of African units of exchange, which then were traded for
a specified number of slave. This varied from region to region in Africa and included
European iron bars, cowry shells from the Indian Ocean, Italian beads, blue-dyed Indian
textiles, or Brazilian gold. During the late eighteenth century, an assortment of European
textiles, firearms, and alcohol was equivalent to 12 ounces of gold along the gold coast and
12 ounces of gold was the price for an adult male African slave.”® It must be mentioned
here also that most of the slave trade did not only function on the basis of trade by barter
principle but in most cases on the basis of almost a war situation, while the African
merchants and their cohorts including the so-called African chiefs were involved in
extensive raid of Africans for sale, the Afro Europeans and the Europeans were kidnapping
and capturing Africans from the interior. The aim of this strategy was to circumvent any
payment or exchange for the slave whatever. Most of the slaves were taken away through

this method and not only by trade by barter method mentioned above.**

204 Appiah et al., Africana, The Encyclopaedia of the African and African American Experience, 1999, p. 1871.

295 ibid.; llliffe, John, Geschichte Afrikas, 2000, pp. 111ff; compare Qu Law, Robin, The Slave Coast of West Africa,
Oxford, 1991, pp. 262-63; Adams, John, Remarks of the Country Extending....London, 1823, p. 129; R&P, House of

Commons Report of 1789, evidence of James and Penny.

67




2.11 The Fundaments of Atlantic Slave Trade and Current Debates

2.11.1 Introduction

Having gone through the various and current debates on the Atlantic slavery, | consider the
thesis of Eric Williams (1974) in his book “Capitalism and Slavery” inevitable. The thesis is
not a study on the nature of the slave trade, but rather a study on the role of slavery in the
English economy. Williams advanced the concept that capitalism is a result of Atlantic
Slave Trade and defines capitalism as when someone can use their resources to make a

profit without that person actually being present.**®

The capitalist system here was practiced by English investors, who made available funds
to stock companies, such as Dutch East Indian Company, who made use of the funds to
buy ships and trading goods. The stock companies would then rent a crew and send the
ship to Africa, where their goods will be exchanged for African slaves (a form of trade-by-
barter system). Subsequently, the purchased slaves would then be carried by ship to the
Americas where they would be sold and the money derived used to purchase American
goods. These Ships will then return to England and sell the American goods for capital,

thereafter splitting the profits amongst the investors.

According to Williams, that was the first example of capitalism and that capitalist system
was a consequence of Atlantic Slave Trade. Though, traces of capitalism such as buying
and selling of goods were prevalent prior to the slave trade, however, this was the first time
in history when private investors put their capital together in the form of a company, whose
sole purpose was to increase that capital. The stock companies did not at all manufacture
any product, rather they serve only to buy and sell commodities in such a way as to

increase the capital of their investors.*’

2.11.2 Historical Background

| shall turn my searchlight to the cause and causes of slavery and the slave trade,
especially the institution of slavery in the United States. The slave trade contained several

causes. The slavers were, in most cases, European and American merchants.

2% Williams, Eric, “Capitalism and Slavery”, 1974, pp. vii-viii.
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The source of slave was Africa, though slaves were taken from other continents as well.
The destination of the slaves is the so-called “New World” — especially the West Indies.**®

Eric Williams asserts the extent to which slave trading was an international venture:

“Negro slave trade became one of the most important business enterprises of the 17™
century. In accordance with 16™-century precedents its Organisation was entrusted to a
company, which was given the sole right by a particular nation to trade in slaves on the
coast of West Africa, to erect and maintain the forts necessary for the protection of the
trade, and also to transport and sell the slaves in the West Indies. Individuals, free traders
or ‘interlopers,’ as they were called, were excluded. Thus the British incorporated in 1663
the Company of Royal Adventurers trading to Africa and later replaced this company by the
Royal African Company in 1672; the royal patronage and participation reflected the
importance of the trade and continued the fashion set by the Spanish monarchy of
increasing its revenues. The monopoly of the French slave trade was at first-assigned to
the French West India Company in 1664, and then transferred, in 1673, to the Senegal
Company. The monopoly of the Dutch slave trade was given to the Dutch West India
Company, incorporated in 1621. Sweden organised a Guinea Company in 1647. The
Danish West India Company, chartered in 1671, with the royal family among its
shareholders, was allowed in 1674 to extend its activities to, Guinea. Brandenburg
established a Brandenburg African Company, and established its first trading post on the
coast of West Africa in 1682. The Negro slave trade, begun about 1450 as a Portuguese
monopoly and by the end of the 17" century, it has become an international free-for-all

trade”.?*®

By the 15" century, England metamorphosed raising sheep and producing wool into
manufacturing cloths. This was the genesis of capitalist production, where the basic reason
for the slave trade could be located. It will be recalled that the feudalist system preceded
capitalist system in Europe and was anchored on the ownership of land by landlords, and
the exploitation of serfs, who did not possess any land and had to offer their labour to these
landowners to survive. The production of trades on goods and clothing was a monopoly
enjoyed by few scaled craftsmen and merchants and because of the increase in

international trade; production had to be carried out on a much larger scale.

2% Williams, E. Capitalism and Slavery”, 1974, pp. 4, 8.
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69



Though this system was not sufficient to make available the increased amount of goods
required and had to be replaced by manufacturing firms, yet a system in which many
craftsmen produced goods by hand were brought together to form a single factory. This
strategy brought about specialization in production. For example, putting the heel on all
shoes produced, instead of working on the entire shoe. This division of labour energized

increase in production.

As a result of this conducive situation, commerce and trade kept expanding,
particularly in oversees and more goods were in demand. Therefore the old manufacturing
system was no longer in the position to cope with this astronomical demand, consequently
machines were invented to speed production and large scale industries, based on the use
of these newly invented machines steam and water power were developed. It is in this
historical context that Africa and the slave trade were connected to this process.*® One can
say that the slave trade was caused by the development of capitalism and this capitalist

development was prominent in 2 continents — Europe and North America.***

The connections to these relationships, markets, lands, labour and profit shall be the

object of the next analysis.

2.11.2.1 Effective Demand
Mercantilism as an economic theory postulates that the possession of gold, silver,

and other precious metals was the basis of wealth of nations. Thereafter, trade was an
important mechanism for England and other nations as they struggle to monopolise
sources of precious metals and to export more goods than they imported.**

It was the necessity for these precious metals and their shortage in Europe that led
to the period of exploitations and discoveries. For example, Christopher Columbus, who
“discovered” America in 1492, was conscious of his trip “Gold is a wonderful thing!
Whoever possesses it is lord of all he wants. By means of gold one can even get souls into
Paradise.”™® Other historical explorer, like Vasco da Gama, Sir Francis Drake, and even
Estavanico (Little Stephen), the Black Spanish explorer, who discovered New Mexico, were
all part of the struggle of European countries to find gold so as to increase their superiority

and hegemony over other nations.
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However, as capitalism increased and the techniques of production largely improved
(which was characterised by more skilled labour, better machines, bigger ships, faster
communications, electrical power, etc.), foreign lands were no longer needed so much for
gold but rather as markets to sell the manufactured goods, which could not be sold at
home.**

England, being a small island, wanted to expand and develop. For this purpose she
requires both sources of raw materials for its factories and markets for the goods it
produce. Colonialism became the instrument applied by capitalist countries like England,
Germany, France, Belgium, Portugal and afterwards the United States, used to gain control
over foreign territories and workers for exploitation. Almost every nation came under the
influence of British domination. As the British themselves, were fond of saying until the
peoples of the colonies rose in revolution and threw off the shackles of colonialism, “the
sun never sets on the British Empire.” **

The colonisation of America and the West Indies prepared the way for the rapid
capitalist development in England. These colonies were ideal for mercantilism and made
available enormous wealth requiring very little investment. Carolina’s rice, the sugar of the
West Indies, and New England’s timber and tar for ships were important goods that were
exported exclusively to England. Added to this advantage were gold and silver mined by
Indians and Africans, which were great source of wealth.*® It was because of England’s
subjugation and colonial legacy and exploitation by England that the American people (as
others before and after them) declared in 1776: “GIVE ME LIBERTY OR GIVE ME
DEATH!™" The lands occupied in America had to be tilled so as to yield economic profit.
And for this purpose, human labour was needed. The ruling junta in England attempted to
supply the labour from England by using indentured servants. Indentured servants were
allowed to travel to America in exchange for their pledge to work for a set number of years
(usually 4-7 years). As it was then discovered that labour was not sufficient, slavery
became an alternative. It must be emphasised here that the first instance of slave trading
and slave labour in the “New World” did not involve the Africans but the Indians.**®
Excessive work, insufficient diet, and diseases of European origin decimated the Native

American work force.
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The origin of Black slavery, according to Eric Williams in Capitalism and Slavery, “can be
expressed in three words: in the Caribbean, Sugar; on the mainland, Tobacco and Cotton.”
He went on to add, “The reason (for slavery) was economic, not racial; it had to do not with
the colour of the labourer, but the cheapness of the labour.”

The vacuum created by insufficient labour compelled the British people to look for
another alternative somewhere else and then found Africa as an ideal alternative. Apart
from racism, an elaborate set of lies and distortions that projected Africans as inherently
inferior was formulated to facilitate slavers’ economic exploitation. Williams puts it like this:
“The features of the man, his hair, colour and dentifrice (teeth), his “subhuman”
characteristics so widely pleaded, were only later rationalizations to justify a simple
economic fact that the colonies needed labour and resorted to Negro labour because it was

cheapest and best.”*°

2.11.2.2 Source of Profit

If I may quote one influential mercantilist in the 18™ century “slaves were the
fundamental prop and support™'* of the English colonies, while another described slave
trade as “the first principal and foundation of the rest, the mainspring of the machine which
sets every wheel in motion.”** The reason here is that the slave trade did not only provide
the population with worker but also the plantations and the mines of the New World. It also
made a large profit for both the slave trader and those who provided them with goods and
services. The slave trade was as a matter of facts, one of the quickest source of making
substantial profits during the slave trade and the triangular trade was the pivot of this
economic development, as Eric Williams stated in his “Capitalism and Slavery”: *®
“In his triangular trade England, France and Colonial America equally supplied the exports
and the ships; Africa supplied the human merchandise; the plantations the colonial raw
materials. The slave ship sailed from the home country with a cargo of manufactured
goods. These were exchanged at a profit on the coast of Africa for Negroes, who were
traded on the plantations, at another profit, in exchange for a cargo of colonial produce to
be taken back to the home country. As the volume of trade increased, the triangular trade
was supplemented, but never supplanted, by a direct trade between home country and the

West Indies, exchanging home manufactures directly for colonial produce.
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The triangular trade thereby gave a triple stimulus to British industry. The Negroes were
purchased with British manufactures; transported to the plantations, they produced sugar,
cotton, indigo, molasses and other tropical products, the processing of which created new
industries in England; while the maintenance of the Negroes and their owners on the
plantations provided another market for British industry, New England agriculture and the
Newfoundland fisheries. By 1750 there was hardly a trading or a manufacturing town in
England which was not in some way connected with the triangular or direct colonial trade.
The profits obtained provided one of the main streams of that accumulation of capital in
England which financed the Industrial Revolution.”*

Because of the increased use of machinery and the increased demand for more raw
materials, the colonisation of the Americas to secure land (raw material), and the slave
trade, which supplied the needed labour, became inevitable. The gains from the sale of
slaves and slave produced products were used as profits to build bigger and better
factories, which increasingly exploited the workers and the peasants. The various
inventions of the industrial revolution, like Watts’ Steam engine and several inventions in
the textile industry were financed by slave-trade profits. Huge banking fortunes, like

Barclays Bank, also began with the slave trade.**®

Significantly, the slave trade was the central aspect of the triangular trade in which
the increasing demand for goods led to the expansion and increase of capitalist industries
in Europe. This is an important historical fact in the understanding of the modern world of

capitalism.**®

2.11.3 The Impact of the Slave Trade

The Impact of the slave trade is better understood when the colonial relationship
between England and America, and the importance of the slave trade to the development
of the United States is highlighted. It may not be a contradiction to hypothesize that

American colonialism serves the interest of the English ruling class in various ways.

Economically, it provided England with land for agricultural production, valuable raw

materials, a market for English goods, and a conducive place in which to invest.
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Taxation was introduced without American representation and the corresponding laws
were made in England to serve her economic interests. To facilitate effective use of its
colonies, The English government adopted a colonial division of labour, which enable each
colony to specialise and produce more of certain goods. While the West Indies specialised
in producing sugar that was shipped to England and the mainland colonies. The mainland
colonies in return, supplied England with tobacco, cotton, rice, indigo, grains, fish, and
naval supplies.**” As a result of the increase in capitalist economies, the demand for these
goods correspondingly increased, particularly in the Southern colonies and in the West
Indies, which were best suited for large scale plantation agriculture. The demand for

slavery and slave trade also expanded.

Though England and other capitalist countries in Europe were the main progenitors
of slave-trade, American merchants were also deeply involved in the trade. The trade
involving American merchants and Africa was concentrated in New England’s Rhode
Island and Massachusetts. For example, 93% of the exports of the American colonies to
Africa between 1768 and 1772 were sent from New England.*® This specialisation was
prompted because New England was suited for plantation agriculture than other colonies,
and it depended on shipping, shipbuilding, and fishing to pay its debts to England. This is
why slave trade became an important factor of commerce in England’s trade and was also
instrumental to transporting of slaves between West Indian Islands and between the West

Indies and United States.

New England was also engaged in the triangular trade: from New England, ships
sailed with food — especially fish — and other goods to be exchanged in the West Indies
for rum. The rum was then taken to Africa and, exchanged for slaves who were brought
back to the West Indies and exchanged for more sugar, rum, and molasses.*® Two
cardinal points must be mentioned here so as to understand New England’s involvement in
the slave trade. In one part, the slave trade had the same influence on the development of
capitalism in New England than it had in England. On the other part, the slave trade
stimulated the development of industries, which supplied the slave traders with the goods
they exchanged for slaves.’® For example, the manufacture of rum became the largest

business in New England before the American Revolution.
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Rum was so much in supply that it became the main item to be traded for slaves on the
coasts of Africa.**® New England therefore, benefited from these services it provided to
slave traders instead of direct involvement and its ships were also widely used in the slave
trade. While the economies of the West Indies were forced to produce sugar for England,
they had little time or land to grow food.

According to Lorenzo Greene:

“The effects of this slave trade were manifold. On the eve of the American Revolution it
formed the very basis of the economic life of New England: about it revolved, and on it
depended, most of her other industries. The vast sugar, molasses, and rum trade, ship-
building, the distilleries, a great many of the fisheries, the employment of artisans and
seamen, even agriculture — all were dependent upon the slave traffic.”*

The slave trade provided wealthy Americans enormous capital and accumulated
fortunes and wealth. Senators, governors, judges, philanthropists, journalists, scientists,
educators, and many others were slave traders or profited from the trade. Josiah Franklin,
Benjamin Franklin’s stepbrother, was a prosperous merchant who not only sold slaves at
his tavern but also permitted other traders to show their slaves there. He was hardly alone,
for as Lorenzo Greene points out: “There was no stigma attached to trading in Negroes
before the Revolution...Wealthy slave merchants, like the industrial captains of the present
era, were successful men — the economic, political and social leaders of their communities
— and were regarded by their fellows as worthy of emulation.”*

The importance of the slave trade to United States’ economy could be seen in the role it
played in elevating the industries to producing machines and water power on a large scale,
the textile industries also moved United States in the age of industrial capitalism. One of
the personalities that propelled this development is the Brown Family of Rhode Island —
they were involved in shipping to all parts of the world, importing molasses and distilling it
into rum, making candles which they monopolized, banking, insurance, and real estate.
Brown University in Providence, Rhode Island was named after them for their financial
support.*** They were also active in selling Africans into slavery or by supplying goods to
those who did. The family’s wealth was used to finance experiments by Samuel Slater, an
English mechanic, who, using new inventions from the textile industry in Europe, perfected

the first water-power mill.

321

Williams, E., Capitalism and Slavery”, 1974, p. 30.
%22 ibid. pp.58-60.

2 Greene, Lorenzo J., The Negro in Colonial New England, 1620- 1776. New York: Atheneum, 1968 (first published in
1942); compare ibid. n.321, p. 39.

324 ibid. n.321, pp. 39 ff.

75



It pushed the United States into the first stage of its Industrial Revolution.**

In 1814, Francis Cabot Lowell incorporated a group of New England merchants —
the Cabots, Amorys, Lowells, Jacksons, Higginsons, Russels, Lees, and Lawrences who
initiated the second stage in America’s Industrial Revolution.*”® They revolutionised the
cotton production by integrating the manufacture of cloth — from the processing of raw
cotton to the finished product under one roof. And the amount of cloth produced increased
to 30% between 1815 and 1833.°*” It must also be mentioned here, because of the
relevance of their role during slavery, that only a few of the Boston Associates were directly
involved in the slave trade. Principally, they were dependent on the slave trade, selling
rum, insurance, and other goods and services to the slave-traders. These merchants
played key roles in the American Revolution, which declared that all men were created
equal, shaped the U.S. Constitution (pre-Civil War), which condoned slavery in the
antebellum South, and were leaders in the early period of United States history.**

The rise of capitalism paved the way for two important modern ideologies: the
bourgeoisie or capitalist class, and the proletariat or working class. While the bourgeoisie
own the means of production and services (factories, banks, land, mass media) and
employ or buy labour (power of workers for wages), the proletariat were the working class
of people who own no means of production of their own and who were forced to sell their
labour (power for wages in order to get money for food, clothing and shelter).**® The ruling
class (capitalist like the Mellons, DuPonts, Rockefellers, Fords, etc.) dominated the
leadership of the United States and this class has its roots in the slave-trade, which was
one of the important sources of profit from which this class accumulated the wealth that
financed the early industrial development of the United States. It was the consequence of
the accumulated wealth from slave-trade and exploitation that geared these early
capitalists to build more factories, open banks, open newspapers to advertise their
products and to shape public opinion in their interest, support the universities to train new

personnel, elect presidents and congresses, and prosecute wars.**
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It is therefore of paramount importance to conceptualise the relationship of African
Americans history to this process, since any modern solutions to this sordid situation must
be based on an accurate and thorough analysis of this history. It is also necessary to add
here that slave trade and slavery goes beyond these economic factors.

The slave trade was the historical process that compelled and transported millions of
Africans throughout the world and concentrated a significant number in the Black-Belt
section of the Southern United States.® The slave-trade and the African slave
tremendously influenced American life particularly, in social aspects (institutions like
religion and the church, cultural life, language and artistic activities like music and dance).
It is not farfetched to add that the slave trade also had important ideological ramification,
for example, racism, which was justified to enslave Africans for exploitation and
oppression, was intensified during the slave-trade and nurtured during slavery in the

antebellum South.3*

2.12 Statistics

It was assumed that the Atlantic slave trade involved 15 million persons shipped
between the 15" and the 19™ century. Historians, journalists and demographers supported
this statistic. However, in his work, “The Atlantic Slave Trade, A Census” (Madison, 1969),
Philip Curtin pointed out that the estimate was based on a nineteenth century guess. Curtin
put forward a more modest estimate.**

A serious estimate of the dimension of the African slave trade had been made in
1950 by Noel Derr, in his History of Sugar, 2 Vols. (London, 1950): on the basis of an
analysis country by country, Derr suggested a figure of about 11,970,000.** Curtin
examined the estimates for different countries and suggested that the total might be lower:
about 10 million, certainly not less than 8 million, probably not more than 10,500,000: say

9,566,100.%*

L Williams, E., Capitalism and Slavery”, 1974, pp. 117-124.
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But Joseph Inikori in 1975 supported the 15 million to 15, 4 million estimates. He repeated
his suggestion in 1982.%*° A year earlier, in 1981, James Rawley, in a general survey put
the figure at 11,345,000.%"

Paul Lovejoy suggested in 1982 that 11,698,000 slaves might have been sent from
Africa, of whom perhaps 9,778,500 may have arrived.*® Catherine Coquery-Vidrovitch
called in terms of 11,7 million, between 1450 and 1900.**° David Richardson, the historian
of the Bristol trade, suggested a revision and in the same year, Paul Lovejoy put forward
yet another figure of 11,863,000.*° David Heni and Charles Becker have also made overall
estimates.*"* The historian of La Rochelle, Jean-Michel Deveauv, in 1994 gave his total as
11,500,000.%*

The diversity and contradictions in the estimates explain the fact that the yardstick
used in obtaining an accurate figure, given the circumstances then was almost impossible.
Inikori’s criticism of Curtin was premised on this fact echoing Leslie Rout that Curtin
underestimated both the illegal Cuban and Brazilian trades in the 19™ century.*® Similar
corrections were made by Enriqueta Vila Vilar in respect of the contraband Spanish
deliveries in the early 17" century as well as Magalhaes-Godinho and C.L.R. Boxer.** In
1999, the Dubois Institute of Harvard presented a so-called “Data Sheet”, which recorded
about 27,000 slave voyages, which was estimated to cover 90 percent British, French and
Dutch slave ships and more than two thirds of the total.>*°

The figure of eleven million or 15 million may be accurate, but this figure definitely
excluded the dead slaves, who were either killed by slave hunters, during their march to
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The coast, during transportation by ships and of course those killed by captains. However,
the recent UNESCO figure shows that 20 million Africans, apart from the dead, were

exported into slavery. **°

2.13 Modern Slavery

2.13.1 Introduction
In the previous chapters enough evidence and historical facts attest to the existence

of slavery in all cultures irrespective of religion, cultures, moral beliefs e.t.c. However,
changes in the world’s economy, societies and cultures over the past 50 years have
rekindled a resurgence of slavery.

Three reasons may be attributed to the rise of modern slavery. The first is
population explosion, which has tripled the figure of people in the world, with the greatest
increase in the so-called under-developing countries. The second are the rapid, social, and
economic changes, which have displaced many to the urban centres and their outskirts,
where people are not disposed because of lack of adequate qualification, insecurity and
consequently live without job security. The third is attributable to worldwide corruption,
particularly in third world countries, which allowed slavery to go unpunished even though it
has been outlawed. In this way, millions have become vulnerable to a resurgent form of
slavery. This new slavery has two characteristics that differentiate it from the slavery of the
past: slaves today are cheap and they are disposable. In ancient slavery, slaves were
expensive to purchase and in most cases not always productive. Since there was always a
shortage of potential slaves and enormous costs associated with transportion from one
continent to another, those already enslaved were considered investments and held for a
long period of time. Their health and well-being were maintained at rudimentary levels and
it was of utmost importance to assert ownership valuable properties. Slave owners
therefore took great pains to emphasise the ethnic differences between themselves and
their investments. Today, millions of economically and socially vulnerable people around
the world are potential slaves and because of the cheap supply of slaves and
transportation, the slave owners do not consider slavery as a major investment worth
maintaining. And above all, ethnic colour does not play any major part in the modern

slavery. *’
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2.13.2 Statistics of Modern Slavery

According to U. S. State Department, during 2001, 700,000 and as many as 4
million men, women and children were world wide bought, sold, transported and held
against their will in slave-like condition. In its annual report, the State Department
discovered that modern slave traders or “person traffickers” use threats, intimidation and
violence to force victims to engage in sex acts or to work under conditions comparable to
slavery. Women and children constitute the overwhelming majority of victims being sold
into the international sex trade for prostitution, sex tourism and other commercial sexual
services, and into forced labour situations in sweatshops, construction sites and
agricultural settings.** In other forms of servitude, children are abducted and forced to fight
for government military forces or rebel armies, and to act as domestic servants and street
beggars. It was also recorded that the most vulnerable preys are families, violating their
fundamental human rights, subjecting them to degradation and misery. As soon as victims
are moved from their home country or location to foreign countries — they are usually
isolated and unable to speak the language nor understand the culture and rarely possess
immigration papers or have been given fraudulent identification documents by the
traffickers. Victims also may be exposed to a range of health concerns, including domestic
violence, alcoholism, or psychological problems, HIV/AIDS and other sexually transmitted
diseases.*”

The modus operandi of the traffickers is to lure their victims by advertising good jobs
for high pay in exciting big cities or by setting new existent employments. They also lure
their victims to modelling and matchmaking agencies and the unsuspecting young men and
women usually fall into this trap because of poverty and less intellectual disposition. In
some cases, traffickers trick parents into believing that their children will be taught a useful
skill or trade once removed from their homes, but the children of course end up being
enslaved. In most violent cases, victims are forcibly kidnapped and abducted.**°

And finally, about 12.3 million people are enslaved worldwide and 2.4 million are
victims of trafficking and their labours generate profits of over 30 billion dollars. It is
pertinent here to mention that the most affected countries are East European countries and
countries of the formal Soviet Union, poor Asian countries and Latin America, poor African

countries but also more than 350,000 cases in the industrial world.**
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2.14 Summary and Conclusion

The transatlantic slave trade principally followed the Middle Passage vis-a-vis the
triangular routes, which took place between the continents of Europe, Africa and America
from the 17" to the 19" centuries. The reason this trade was called the triangular trade was
because it was made up of three different voyages, which formed a triangular trade pattern.
However, some slave trading voyages were made directly between the continents of Africa
and America. The first part of the triangular trade was the voyage from Europe to Africa.
On arrival in Africa, the European slave traders bought and enslaved Africans in exchange
for goods shipped from Europe. The second part of the triangular slave trade was the
voyage from Africa to the Americas. This is the so-called Middle Passage.

This was the part of the triangle where they captured Africans, which were forcibly
shipped across the Atlantic Ocean to the Americas. On arrival in the Americas, the Africans
who had survived the terrible journey were sold as slaves to work on plantations. The third
and final part of the triangular slave trade included the return voyage from the Americas to
Europe. Slave ships returned to Europe loaded with goods produced on plantations using
African slave labour. The journey could take ships up to one year to complete the entire
triangular voyage. The triangular trade contributed to the accelerated macro-economic but
also micro-economic growth of the slave owners and the economies. The money accruing
from selling the slave labour in Europe was invested in further slave trading voyages. This
then supplied plantations with more slave labour with which to produce more crops such as
sugar, coffee, tobacco, rice and later cotton. **

The Atlantic Slave Trade was in 1840 within site of its end, the end of slavery itself
in America took longer than had been imagined. Britain had already abolished slavery;
France did so in eight years and the United States in twenty-five years. The possession of
slaves was punishable in British India in 1882. In both Cuba and Brazil, slavery survived
until nearly the end of the 19™ century.®® Advertisements were still seen in Brazil in the
1870s for the sale of slaves. The wording was ambiguous, whether it was a human or an
animal that could be bought: cobra might be a goat but could also mean a female

guadroon.®*
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The Ten Years War in Cuba in 1868-1878 propelled emancipation. However, the
revolutionaries did not commit themselves to immediate abolition, and they proclaim
freedom only, as Bolivar had done, to slaves who fought for them. A new law of 1870 in
Madrid of Segismundo Moret accounted for the liberty of children born to slave families;
and it also conceded freedom to all slaves over the age of sixty-five (later amended to
sixty). The slaves who fought for Spain in the war against Cuban nationalists were also
proclaimed free, still there were about 200,000 Cuban slaves at the end of the War.**®
The speech of the great liberal orator Emilo Castelar deserves a space here:

“I will say that we have had 19" centuries of Christianity and there are still slaves.®®
They only exist in the catholic countries of Brazil and Spain... We have experienced
barely a century of revolution and the revolutionary people, France, England and the
United States have abolished slavery. Nineteen centuries of Christianity and there
were still slaves among the Catholic people. One century of revolution and there are
no slaves among the revolutionary people... Arise, Spanish legislator make this 19"
century the century of the complete and total redemption of slaves! *’

Slavery was abolished in Puerto Rico in 1873, in Cuba only in 1886, and in 1869,
the mother of slavery, Portugal, abolished slavery. However, between 1876 and 1900, she
like France in Senegal, liberated the slaves, but put them to work for fixed periods, so that
they were slaves in all but name.*® Portugal formally abolished slavery throughout its
empire in 1875. In 1870, about one and half million slaves were recorded in Brazil many
more than there had been in 1800. Only during the late 1880s did Brazilian slavery
collapse. Three quarter of a million slaves were still left in March 1887, but by then, many
were fleeing their farms, in acts of mass desertion. The unpunished escapes invoked again
the sordid feeling of the flight from servitude, which occurred at the beginning of the
eleventh century in Europe and which signalled the end of the institution of slavery there.**
Panthers began to free slaves on the condition that they sign labour contracts up to four
years. The Church, for the first time, overtly backed abolition, because of fear that

revolutionary blacks would sweep the country in an onda negra, in the style of Haiti. **°
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Paradoxically, the trade in Africa continued. Eunuchs were still in demand for northern
harems; and late as the 1880s, slaves were still being exchanged for horses, as they had
been by the Arabs and the Portuguese in the 1450s.*** David Livingstone told audiences in
London 1857 that while the European slave trade was declining, that of the Arabs in East
Africa was growing. In the 1880s, in Senegambia, slaves accounted for two-third of the
goods trade at markets. In 1883, Commandant Joseph-Simon Gillieni, the future pro-consul
of Madagascar, described how nothing equals the harrow of the scenes of carnage and
desolation *** to which the incessant war gives rise in region renowned for their fertility and
wealth of minerals.**® The villages were burnt; the old of both sexes put to death, while the
young are carried into captivity and shared among the conquerors. Though slavery was
abolished in British Gold Coast in 1874, still a generation later, slaves were used in the
palm oil industry, including by the mulatto descendants of Danes who had experimented
with cotton in Akuapem. About 750,000 slaves were carried into the Anglo-Egyptian Sudan
in the 19™ century. Newspaper reports indicated that despite abolition of slavery, slavery in
Mauritania persisted.**

Slavery and slave trade existed in Africa before the Atlantic slave trade, but neither
the continent nor the people of African origin were distinguished personalities in
commercialised slavery. During the Atlantic slavery, the African rulers played a prominent
role in procuring slaves for the Arabs and European buyers. Portugal and Spain served as
an abattoir of African slaves and their GNP during and after Atlantic slavery derived in most
cases from the sale and usage of African slaves. Thereafter slavery was internationalised.
The European academic community also played a notable role in slavery and slave trade.
While some were advocating abolition because of the dehumanisation of slaves, others
who were benefiting either directly or indirectly from the trade supported it. The role of the
Catholic Church in most cases was ambiguous. Their part did not quite depict their biblical

calling.
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Chapter IlI: Racism and Cultural Difference as the Motive for

African Slavery

3. Historical Background

The macro history and science of Europeans, which portrays the Africans as
mentally inferior, was in most cases one of the reasons and motivation for African slavery.
This pre-eminence of the Whites over Blacks became authoritative from 1890 to 1920, as
the newly professionalized social sciences, backed by genetics, seemingly provided
convincing proofs of Black inferiority, accepted by some neo-abolitionalist and rejected by
many. The later argued that these pseudo facts were only a smokescreen of the “Cursed
be Canaan” mythology that had shaped white mentality for centuries.**

At the beginning of the twentieth century, the belief that Africans were inferior
spread like bush fire both in science and in popular thought. Research in physical and
social sciences seemingly offered irrevocable proofs of racial differences. The conviction of
science for the inferiority of the Africans, concluded one historian, was so overwhelming
especially among biologists and physician, that “arguments to the contrary were simply not
tenable in transactions and journals of the medical societies”.**®

Racists sentiments were omnipresent, not only among the large audiences who read
Thomas Dixon’s anti-negro novels or watched the Broadway play “The Clansmen” and D.
W. Griffith’s 1915 Movie,*’ “The Birth of a Nation” based on Dixon’s book, but also among
writers and political leaders, who shaped national opinion. As a race and in mass, wrote
Theodore Roosevelt in 1906, Blacks are altogether inferior to whites. Earlier, the
president’s younger cousin Franklin had advanced during his junior year at Harvard: “Yes,
Harvard had sought to uplift the Black, if you like, has sought to make a man out of a semi-
beast. Nearly all socialists of the socialist party of America, regarded the Black as

occupying a lower position of the evolutionary scale than the White”.**®
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The “Chain of Being” is another symbol or rather reality to advance the racist theory almost
to insanity.

The concept of the “Chain” has its principle of continuity, a principle that operated
particularly to emphasize the close affinity of men with beast. According to this theory, it is
virtually impossible, infact to discuss gradation of men, without stressing the closeness of
the lowest men to the highest animals. The prominent physician, Sir Richard Blackmore
(1713, 1714), elaborated the surprising principle of continuity; as man, who approaches
nearest to the lowest class of celestial spirits (for we may justly suppose a subordination in
that order) being: half body and half spirit, becomes the Equator, that divides in the middle
the whole creation and distinguishes the corporal from the invisible intellectual world: so
the ape or monkey, that bears the greatest similitude to man, is next order of animals
below him.** Nor is the disagreement between the basest individuals of our species and
the ape or monkey so great, that they were later endowed with the faculty of speech, they
might perhaps as justly claim the rank and dignity of Human Race as the Savage
Hottentots or stupid native of Nova Zembla.*

Obviously, any elaboration of the Chain of Being was going to associate some group
of human beings with the ape. The apostles of racism and white supremacists did not stop
at these pseudo-theories. They went further to propound even more insane theory; the
theory of miscegenation. Miscegenation is the mixture of races.** These apostles sought to
deepen on white anxieties by claiming that abolition of Slavery would lead to inter-marriage
and degeneration of their race. Two thesis stand opposite each other: the “racial purity”
and the “pollution”, which comes from inter-marriage, the so-called racial hybridity and
interbreeding. The slave insurrections and revolt in Haiti (1791) had persuaded white to
think of the instability of the black character. A degree of civilization they argued had
rubbed off on the domesticated slave, but underneath, slaves remained by nature savage
brutes and long buried passions once loosed, would result in the wild frenzy of revenge

and the savage lust for blood.*”
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Having supposedly exhausted the theory of “racial Hybridity”, they moved on to the concept
of “otherness and difference”. They say, difference matters because it is essential to
meaning; without it meaning could not exist.*”* These states of consciousness began when
the West encountered black people giving rise to an avalanche of popular reorientations
based on the marking of racial difference. There were three major moments. The 1% was
about the 16™-century, which provided a source of black slaves for centuries.®™ The second
was the European colonization of Africa and the “scramble” between the European powers
for the control of colonial territory, markets and raw materials in the period of Imperialism.
And the third was the post-World War Il migrations from the so-called Third World into
Europe and North America.

During the Middle Ages, the European picture of Africa was ambiguous. Though a
mysterious continent, it was however, regarded and viewed positively. After all the Gothic
church (in Ethiopia) was one of the oldest “overseas” Christian congregations.*” Black
saints appeared in medieval Christian iconography and Ethiopia’s legendary Prester John
was reputed to be one of Christianity’s most royal supporters. However, with the passage
of time, this image metamorphosed from dignity to shame. Blacks were declared to be the
descendants of Ham, cursed in the Bible to be in perpetuity: “A servant of servants unto his
brethren”.*”® Since Africans are more in harmony with nature, they must symbolize the
“primitive” in contrast to the civilized world. The enlightenment which elevated societies
along an evolutionary scale from barbarism to civilization, taught Africa the pavement of
everything that is monstrous in nature.®”

Curvier dubbed the African race a monkey tribe.*”® The philosopher Hegel declared
that Africa was “no historical part of the world”.*” It has no movement or development to
exhibit; one does not need a ghost to tell him that a python is also another word for a
snake. When exploration and colonization of the African interior began, Africa was
regarded as historically a nonentity, a fetish land, inhabited by cannibals, dervishes and
witch doctors.*®* The encounter with blacks was recorded and depicted in maps and
drawings, etchings and learned treatise, official reports and privat adventure novels.
Through the racializing of advertisement, the Victorian middle class home became a space
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for display of imperial Spectacle and the reinvention of race, while the colonies became a
theatre for exhibiting Victorian Cult.*®* Furthermore, the galleries of imperial heroes, their
exploits in darkest Africa were immortalized on matchboxes, biscuit tins, needle cases,
toothpastes, pots, pencil boxes, cigarettes packets, board games, paperweights, and
sheets music. Images of colonial conquest were stamped on soapboxes, biscuit tins,
whisky bottles, tea tins and chocolate bars. Before this time, no form of organized racism
had ever before been able to reach so large and so differentiated a mass of the
population.®® More devastating was the historical case that the black man had not
undergone any form of civilization. Africa was and had always been the scene of
unmitigated savagery, cannibalism, devil worship and licentiousness.**® Also postulated
was an early form of biological argument based on real or imagined physiological and
anatomical differences especially in cranial characteristics and facial angles, which
allegedly explained mental and physical inferiority. There was appeal to a deep-seated
white fear of widespread blackism.* These stereotypical representations constructed by
European people of the image of the African man still persist, for example in American
movies in the first half of the twentieth century. In critical studies like Leab’s from Sambo to
Super spade (1976),°** Cripps’ Black film as Genre’ Mulattos, Mammies and Bucks: an
interpretative history of Blacks in American films (1973), the persistence of the basic racial
grammar of representation is brought to the surface.*®® Bogle, however, identifies the five
main stereotypes, which he argues made the cross-over. Tom, the Good Negroes: always
chased, harassed, haunted, flogged, enslaved and insulted, they keep the faith, never turn
against their white masters and remain heartily, submissive, stoic, generous, selfless and
oh-so-kind, Coons, the eye-popping piccanninnies, the slapstick entertainer, the spinner of
tales; The No Account “Niggers”: those unreliable, crazy, lazy, subhuman creatures, good
for nothing, more than eating watermelons, stealing chickens and shooting crops; *’ The
Tragic Mulatto: the mixed raced woman, cruelly laugh between a divided racial inheritance,
beautiful, sexually attractive, sexy heroine, whose partly white blood makes her acceptable,
even attractive to white men but whose indelible stain of black blood consigns her to
abyss;*® The Bad Bucks: physically big, strong, no- good, violent, renegades on a
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rampage and full of black rage, over sexed and savage, violent and frenzied as they lust for
white flesh; And The Mugger: the drug baron, the yardie, the gangster-rap-singer, the
niggers with attitude bands.** To counter white ignorant propaganda, the abolitionists and
its anti-slavery movement of 1834 did put into circulation an alternative imaginary of black-
white relations. Abolitionists adopted slogans about the black slave: “Are you not a man
and brother? Are you not a woman and a sister?”* emphasizing not difference, but a
common humanity. The anniversary coins printed by the anti-slavery societies represented
this shift, though not without the marking of difference. However, the sentiment and the
ignorance even by abolitionists persisted. Black people are still regarded as childish,
simple and dependent. They were represented as either supplicant from freedom or full of
gratitude for being freed and consequently still shown kneeling to their white
slaveholders.**

Blacks were reduced to being lazy and unfaithful; mindless looming, trickiness and
childishness belonged to blacks as a race and also as species. There was nothing else to
the kneeling slave but his servitude. Nothing to Uncle Tom except his Christian fore-
bearing; nothing to Mummy but her fidelity to the white household and what Farion called
the “sho” nuft good cooking.*** The black women were eulogized as “sun kissed
embodiment of ardency, warmer race, from sable sprung, to love each thought, to lust each
nerve is strong. The Samboe dark, and the Mulattos brown, the mestize fair, the well-
limbed Quadroon and jetty Afric, from no spurious sire, warm as her soil and as her sun-on
with fire. These sooty dames, well versed in Venus school, make love an art and boast
they kiss by rule.” ** Yet, however, white men were doing more than reporting pleasant
facts. For by calling the black woman all passionate names, they were offering the best
possible justification for their own passions. Not only did the black woman’s warmth
constitute a logical explanation for the white man’s infidelity, but much more important, it
helped shift responsibility from himself to her.*** If she was that lascivious, well, a man

could scarcely be blamed for succumbing against overwhelming odds.
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The stereotyping of blacks took astronomical dimensions that cartoonist, illustration
caricaturists could summon up a whole gallery of “black types” with a few, and simple
essentialized strokes of the pen.*® They were reduced to the significant of their
physiological difference: thick lips, fuzzy hair, broad face and nose e.t.c. It was part of white
supremacists ideology and practice that white men should sit while slaves stand, that white
women rode and slave men ran after them shading them from the animals or punish
runaway slaves, like branding them or urinating in their mouths and those delinquents
should kneel to receive their punishment.**

Another category of blacks prescribed through their lenses, tolerated though not
admired. These include the happy native-black entertainers, minstrel and banjo players,
sport men and women, who seemed not to have a brain in their heads but sang, danced
and shared jokes all day long to entertain white folks. Stereotyping reduces people to a
few, simple, essential characteristics, which are regarded as status quo.

Four concepts readily come to mind vis-a-vis:

e The construction of otherness and exclusion;

e Stereotyping and power,

e The role of fantasy and

e Fetishism. *’
Firstly, without the use of types, they argue, it would be difficult to make sense to the world.
We understand the world by referring to objects, people or events in our heads to the
general classificatory schemer onto our culture.®*®

Secondly, stereotyping deploys a strategy of spitting; it divides the normal and the
acceptable from the abnormal and the unacceptable. Stereotyping is part of the
maintenance of social and symbolic order. It sets up a symbolic frontier between the
normal and the deviant, the normal and the pathological, the acceptable and the
unacceptable, what belongs and what does not or is “other”’, between insiders and
outsiders.*” It facilitates the binding or bonding together of all of us who are normal into
one imagined community and it sends into symbolic exile all of them, the others, who are in

some way difference beyond the pale.

3% stuart, Hall, (ed.), Representation, Cultural Representation and Signing Practice, The Open University 1997, pp. 244-

245,

% ibid.

397 ibid. pp. 243-254.

38 ipid. p. 249.
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Stereotyping manifest where there are gross inequalities of power. Power is usually directly
against the subordinate. One aspect of this power according to Dryer, is ethnocentrism-the
application of the norms of one’s own culture to that of others.*® It classifies people
according to a norm and constructs the excluded as other. The reasons for the brutal and
dehumanising treatment of blacks during slavery begin to unfold gradually.

Racism attained its zenith height with the logic of naturalization. This practice
reduces the black culture to naturalizing difference. This is the logic. If the differences
between black and white people are cultural then they are open to modification and
change. But if they are natural, as the slave holders believe, then they are beyond history,
permanent and fixed. Naturalization is therefore a representational strategy designed to fix
difference and thus secure it forever. It is an attempt to halt the inevitable slide of meaning
to secure discursive or ideological closure.** Added to these quagmires is the
anthropological inference. Anthropology, which was prominent in the nineteenth century
and which has more causal connections between race and culture amplified the race
mentality. As the “inferior race” syndrome came to be regarded as fixed, socio-cultural
differences became to be regarded as dependent upon hereditary characteristics.**

Socio-cultural differences among human populations became subsumed within the
identity of the individual human body. In an attempt to trace the line of determination
between the biological and social, the body became the totemic object and its very visibility
the evident articulation of nature and culture. Arguments of racialized body and its
meanings came to be seen in proper representation of difference and “otherness”.** It also
highlights the connection between visual discourse and the production of knowledge. The
representation of difference through the body became the discursive site through which
much of this racialized knowledge was produced and circulated. This was justified with
reference to the seemingly scientific and ethnological evidence, which shaped the basis of
a new kind of “science racism”. Conversely, blacks and whites had been created at
different times according to the theory of polygenesis. Amongst blacks therefore, it was
assumed, culture coincided with nature, whereas whites developed culture to subdue and

overcome nature but for the blacks, culture and nature were interchangeable. **

% stuart, Hall, (ed.), Representation, Cultural Representation and Signing Practice, The Open University 1997, p. 254.
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3.1 Conclusion

The Anthropology of slavery and slave trade presented in this book, evidently do not
exhaust the case, and still less the search for a theoretical conceptualisation. However, in
the historical framework of its reproductive force, a society is not based on production
alone but also on the conditions of production. On the basis of present-day research into
slavery, it is pertinent to state the followings: in the historical framework of its productive
force, a society is not based on production alone but also on the reproduction of conditions
of production, because the organisation of the relations of production is the mode of
production and the organisation of the relations of reproduction is the mode of
reproduction. Consequently, the juridical, political, ideological and cultural super structures
are seen to be instruments of the mode of reproduction and a society is therefore, made up
of the organic organisation of its modes of production and reproduction, whose specificity
characterises the social system, which underpins it: the domestic community, slavery,
serfdom, capitalism e.t.c.*®

Every society receives productive forces, which are made up of accumulated
intellectual knowledge and material properties, as well as the political, social and
ideological capacity to put down to work for its own guidance and also relative to other
societies. Thus, these productive forces determine the limits and the nature of the society’s
relations without all that is external to it, both the natural environment and foreign societies.
The essential and restrictive relations of production, which are determined, are
indispensable to the material maintenance of the member of the society and the system of
production. And from the same framework of determination, social rules governing the
relations of production geared toward the constant reconstitution of the relations of
production and the human beings, which are inserted into them have been explained. **
Though, the social conditions of production are situated within a framework, which is
historically determined by the level of productive force, however, social organisation must
be made to conform to them through appropriate actions. Although, history offers a
framework for determination: that the relations of production it makes are limited in form
and content, but only functions through organised action by members of the society to
create institutions, which establish and constantly renew the relations of production, for

example, institutions such as kinship or wars of capture. These institutions are located at

405 Meillousoux, Claude, The Anthropology of Slavery, 1991, p. 325.
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the pinnacle of power relations: the existence implies a political choice, which is liable to
affect the productive forces and therefore, to shift the point at which they become
determinant. Through this intervention, society escapes absolute materialist determinism. It
is in this respect that the society enjoys a degree of freedom.

In domestic societies, the productive forces functions within the limits of self-
sustenance as it applies to a population in which the relations of production are governed
by kinship and kinship, which organises the social framework of procreation (marriage) and
the devolution of progeny (filiation), frequently generates relations of production in
conformity with the historical conditions in which they have to operate in order to be
efficient. The main characteristics of the domestic relation of production, built around food
cultivation (life-long relations, relations of anteriority and the intergenerational distribution of
the product) can adapt to patrilineal or avuncular filiation. Slave reproduction can also
originate in war or in races as stated earlier.

Under capitalism, the methods of reproduction imposed on the working class
distinguished an integrated relatively stabilised proletariat from one which is migrant and
temporary: “the first is backed up by institutions of social security and the other by
administrative and police apparatus, which organises shifts of populations between the
domestic and the wage economy”.””” Generally speaking, the relations of production and
the relations of reproduction are congruent, since they apply jointly to the whole population.
But this does not apply for slave owning societies where the mode of production is not
directly determined by productive forces alone but is also determined relative to those of
other societies whose demographic increase it can frequently and regularly plunder. Slave
exploitation is organically grounded on foreign method of production, the domestic mode of
production, which produces the men and women whom the slave mode of production
transforms into slaves. Subsequently, the domestic mode of production and the slave
mode of production are not homogeneous: they do not fit term for term into a single
category mode of production.”® It is generally agreed that slave society is a class society
and therefore, the dominant class also operates the institutions, which reproduce the
society at large.

In aristocratic society, the dominant class wage slave wars, which form the means of

reproduction of the slave class and consequently of slave-owning society as a whole.

“97 Meillousoux, Claude, The Anthropology of Slavery, 1991, p. 327.
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Towards this aim, they build up military and political alliances, which contribute to social
reproduction. The looting of other societies is the basis of the elementary class relationship
between masters and slaves. The aristocracy, which is organised around war and powetr,
sometimes reproduces itself in cooperative forms — like the band but more often through
the model of dynastic kinship backed up by the ideological and segregative notion of
consanguinity. While the merchant class relations of reproduction centre around the
transmission and reconstitution of patrimony, the slave class, the institution of war and that
of the market, set up by the dominant classes are the framework which govern its
reproduction and in a historical context, evaluates kinship. “*

Patrimonial kinship on the one hand capture and purchase on the other hand: these
forms of social reproduction were mutually exclusive and therefore, sanctions the class
relations through agamy, which prevented the emergence between these classes of
relations capable of generating kinship. However, when individuals of low classes were
incorporated into relations of production, they were constituted not as a class but as a
social corps with its own specific methods of reproduction and its own specific relation to
the dominant class. Historically, societies do not exactly repeat themselves because the
mode of reproduction gives way to the model of contradiction, which transforms it
dialectically, in conformity with the principles of historical materialism.**

To be able to distinguish the method of reproduction of slavery from that of serfdom,
it was essential, to take into account both the demographic conditions of the emergence of
new generations of the economic conditions of their growth up to the productive age. The
study of population laws presupposes an anthropological examination of the social
divisions between sexes and which results also from the social recognition of the woman’s
reproductive function and the cultural position she occupies in this position. The study of
slavery and the social definition of woman in turn orders the rule of kinship, since it is
through her that the relations of kinship are established.** For the progenitors of kinship
slavery, it is instructive in that it is antinomic to kinship, it has not as such held the
attention, either of the structuralist or of the functionalist, except to be situated in the
universal scheme of a kinship, which is implicitly consanguine — that is essentially

aristocratic.**

“99 Meillousoux, Claude, The Anthropology of Slavery, 1991, p. 328.
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The thesis of procreation cannot be said to be “natural” beginning point for the elementary
social relation of motherhood, and still less of fatherhood. This relationship can only come
to pass through active material exchanges between adults and children. But between
slaves, these parental relationships depended only on the masters’ goodwill or his birth the
pivotal point of social reproduction. As a matter of fact, the reproduction of a society is not
realised with the birth of a new generation but only with its coming to economic maturity.
Though there may be high fertility of the women, the proportion of children who reached
maturity will depend in the final analysis on the active individual labour productivity in food
production. Demographic potentials were subordinated to productive capacity.*® Slavery
and slave trade represent one of the first form of liberation of labour, that is: these women
and men, torn from the native communities where they could work only with in the
framework of the indissoluble and restricting ties of kinship, were transformed into a labour
force supplied to all those who had the means to appropriate it for themselves.
Consequently, a hugh shift of labour power took place along with its concentration and its
reorganisation according to different norms of production.**

From the various examinations of slavery, one can say that slavery led to a drop in
food production and thus in population and the immobilisation of potential capitals in slave
trade restricted the growth in labour productivity. Slavery provoked transfers of the surplus
products but also its reduction, slavery was not only a means of exploitation but also of
over-exploitation. However, one can also infer that it created and stimulated large scale
trade, the specialisation of tasks and the diversification of production and therefore, the rise
of merchant class.””® The increase in production was destructive rather than productive
through the intensification of wars of capture and the accumulation of humbers of slaves
because there was no incentive to increase the labour productivity of the exploited. The
coexistence and combination of aristocratic and merchant societies and of their respective
slavery favoured an economy stretched between subsistence and luxury, in which
productive investments were mostly limited to the instruments of war. Like all exploitative
systems, slavery led to the alienation, not only of the exploited but also of the exploiters, it
led to a negation of humanity of men and women, to contempt of them and to hatred. It is
the causation to racism, to arbitrariness, to cruelty and to purifying murder, which are the

characteristic weapons of the bitterest class struggle.

“13 Meillousoux, Claude, The Anthropology of Slavery, 1991, pp. 330-331.
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It is likely that the alienation of the various actors involved in slavery has communicated
itself even to us, borne by the unquestioned and uninterrupted culture of the exploiters, that
is still imperceptible to us and present as humanist societies today, which were built on the

plunder of man. **

1% Meillaousuox, Claude, The Anthropology of Slavery, 1991, pp. 332-333.
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Book Two




Chapter 1V: Historical Background, Economic, Social, Political
Aspects of Atlantic Slavery and Slave Trade and its
Legal Implications

4. Introduction

Book two chapter IV shall evaluate and analyse the findings and results of Book one
in economical, cultural and legal terms. Bearing in mind that a minima 97ceptical97zati
varia ius may make all differences, in the final results and recommendations, a pragmatic
and objective examination will be undertaken.

The slave trade first became a subject of historical discussion in the era of Abolition,
beginning in the late 18" century. The contributors on this subject were Europeans or Euro-
Americans, debating among themselves without any participation or even audience among
African people. It was not unexpected therefore, that most of the arguments were
expressed in the same economic terms as that of the slave traders themselves. William
Clarkson, author of perhaps the first systematic book on this subject, could thus disprove
the value of the slave trade to Britain’s naval military preparedness by presenting statistics
of mortality among European sailors on slaving vessels.*”” This argument and others
propagated by abolitionists of slave accommodation on a ship did not question the
complicity of slave trade at that time. Unconvincingly, they perceived their use of economic
reasoning as consistent with the general project of Enlightenment thought, which was seen
as a liberating ideology essentially opposed to such barbaric practices as enslavement.
What many thinkers and clergymen had difficulty in recognizing was that the slave trade
they attacked, the one, which took African people to plantations in the New World, was
itself a rational thought-out modern institution based on the same economic principles
propounded by those who most deplored it.***

The contradiction with the above mentioned position may be seen in the most
acclaimed and known African account of the slave trade in this period, the autobiography of
an enslaved Olaudah Equiano. Equiano wrote of his anguish at being kidnapped from his

family and shipped across the Atlantic,*® but as a result of his ability, he bought himself out

“I An Essay written by Austen, Ralph, Committee on African and African-American Studies; University of Chicago 5828
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of slavery through conformity with the capitalist value of his enslavers. In short, despite the
ultimate involvement of Equiano in the abolitionist’'s movement, he unapologetically tells of
several occasions both before and after his emancipation, when he himself engaged in
slave trading. This may be true, but the difficulty, which Equiano has in defining his own
identity apart from the slave trade was indicated by the constant repetition in his life of the
original rupture with his home society by continued series of voyages to places as remote
as the North Pole.*® The ambiguous position expressed here treated slavery from two
angles: one defending free trade and property right, which excluded the exchange and
possession of legally purchased slaves, and the other, proclaiming universal rights to
individual freedom, which precluded slavery. In the practical policy of dealing with the slave
trade, these ambiguities were openly recognized, fought over, and also resolved so as to
exclude human being from the category of legal property.***

The initial academic historians of the slave trade attempted to resolve this imbroglio
by stressing the religion as opposed to the secular enlightenment dimension of the
abolitionist approach. They readily recognized that the slave trade was rational and
profitable but simply use such an understanding to stress the disinterested virtue of those
who abolished it. This historiography turned the story of the slave trade into imperial
morality play, not to be dismissed lightly in its own context of British thoughts and politics,
but profoundly and satisfactory from most other perspective.”> In a larger extent, this
abolitionist approach and research, though carefully documented had no decisive place in
history because of its absence of insight into either the economics of slave trade itself or
the ideological and religious forces, which opposed it. For Africans and African-Americans,
it represents serious problems of “ownership”. While property rights in slaves were roundly
denounced by historians like Sir Reginald Coupland, they ascribed to their own culture all
the agency for both the sins of trade and its redemption. In this story, Africans thus,
become little more than victims, and victims who (in a scenario to be re-enacted in many
forms from the missionary movement, through colonial tutelage, to postcolonial Food Aid
concerts) could only overcome their situation through new, more benign forms of external

hegemony.**® Another question that is yet to be answered is the focus upon where the
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slave trade and its abolition fit within an impersonal scenario of the development of
capitalism. This is because slave trade formed an essential element in an early,
mercantilist stage of capitalist development and abolition, which was a reflex of the
resulting industrialism and its free trade commercial policies. Added to this problem is the
argument about the significance of the Third World “periphery” and particularly, its now
marginalized African and African-American sector, through the lenses prescribed by capital
accumulation, class interests and industrial revolution.**

The above thesis and argument were generally rejected by the mainstream economic
historians: what has emerged in its place is a more complex appreciation of those aspects
of capitalism not directly connected to industrial production, which were very closely
connected to the slave trade in its pre-industrial days and to a post modern, postcolonial
world in which the location of centre, periphery, and the links between economic power and
industry were no longer so evident.** Before discussion on how the current perspective
relates to the ownership of slave trade history, it will be imperative to consider some
intervening aspects of slave history. One aspect of historiography where slavery and slave
trade did not feature prominently was the myriad of works on continental African history,
which accompanied the termination of colonial rule in the 1950s and 60s. The historical
writing of this period is generally referred to by critics as “Africanist” because it attempted to
endow enlightened African actors with the kind of agency, which had been denied them by

colonialist writing.**

Since the slave trade had been giving a very prominent place in
colonial historiography as one of the justifications for European intervention against the
inhumanity of both Europeans and African perpetrators, it is not surprising therefore that it
played a lesser role in writings concerned with more positive as well as active
presentations of African leaders. According to the recent write-up on Africanist history of
the early Atlantic slave trade 1400-1800, the largest number of slaves to leave Africa via

the Atlantic occurred after 1680.

24 Williams, Eric (1944), Capitalism and Slavery, History of the People of Trinidad and Tobago, Political legacy, 1964,

p.19; Blackburn, Robin, The making of the New World Slavery: from the Baroque to the Modern, 1492-1800, version
1997, reviewed 1998 by Matt Wrack; Williams, Eric, Capitalism and Slavery, Chapel Hill: U. of N. Carolina, 1942.

425 Compare Cain, P. J and Hopkins, A.G., British Imperialism: Innovation and Expansion 1688-1914, Vol. 1 and British
Imperialism: Crisis and Destruction 1914-1990, Vol. 2, Longman 1993; Id. The Revolutionary Road to Communism in
Britain, Larkin Publication, 1984, pp. 51-52; Id. “Imperialism, The Highest Stage of Capitalism”, Collected Works,
Moscow 1964, pp. 187, 260 and 283; Williams, Eric, Capitalism and Slavery, Chapel Hill: U. of N. Carolina, 1942.

26 Compare Thornton, John, Africa and Africans in the Making of the Atlantic World, 1400-1680, Cambridge, 1992, pp. 1-

2; Smith, Adam, The Wealth of Nations, New York, 1994, p. 89.

99



In this write-up, an attempt was made to show how the negotiation of rights over
human being was consistent with African economic and social practices rather than
something imposed from outside; thus Africans were seen, at least in the initial stages, as
maintaining considerable control over the slave trade.*’ As will be shown below, this write-
up appears to suggest an approach to African economic history, which may bear further
fruits. However they were not yet linked to any African claim to slave trade historiography
since they were published long after the declining of the original Africanist school and in
response to other kinds of economic history, which needed to be considered first.**
Consequently, two major legacies emerged here, one was the specific argument about
industrial capitalism, which involved very strong claims to this history on the parts of its
victims and their descendants. The order was the methodological break with previous
abolitionist writings, which allowed a truly impersonal economic history of the trade to be
written, one which had unwittingly raised questions of complicity. As a result of this new
work, a clearer picture emerged on how the Atlantic sugar plantation system (which
accounted for the greater part of the slave trade) actually functioned. It has also provided a
clear understanding of how compatible the slave trade was with the needs of developing
European capitalism, not only in the pre-industrial era of the 17" and 18™ centuries, but
also throughout the first stages of abolition in the 1800s.**®

Thus, the historiography of the slave trade, which flourished from the late 1960s
through the late 1980s accepted unquestionably the contradictions in the capitalist
developments to which the abolitionist tradition had given little attention to.**® Questions
arose rather around claims that the historiography appeared to reduce the onus of the
slave trade either by some of the specific calculations of its scale and economic impact or
by its very insertion into a normal discourse of economic rationality. One can not but work
on hypothesis on what kind of claims would be made to the slave trade under the influence
of contemporary trends in post-modern/postcolonial scholarship. A key condition of such
scholarship would be a world in which the master narrative of European modernity are
being challenged through the invasion of its physical and cultural space by representatives
of the very communities, who appear to have been effectively repressed and marginalized

during the last few centuries of history.
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These Africans and African-Americans feature quite prominently and the slave trade is

certainly a narrative, which they will continue to claim and rewrite.**

4.1 The Consequences of Atlantic Slavery on African Economies

It is an empirical fact that the universal demand for African slaves reallotted the
resources of African economies. A theoretical model of conflict and cooperation in Africa
will expose the conditions under which the demand for slaves not only reallocated
resources, but also produced externalities thought to impede long-time development.
These impediments are constraints on the growth of African states, increases in ethnic and
socio stratification, and a sustained culture of political violence.

The model shall be tested against the history of Asante (present day Ghana). This
model shall help to highlight Asante origins and expansions, including the Asante Alliance,
the causes and timing of territorial expansion, and the “southern problem.”** Most
exponents of Atlantic Slave Trade had shown an inclination to focus on the depopulation of
Africa as a consequence of African slavery. For example, Patrick Manning (1990),
McEvedy and Jones (1978) assert that the slave trade delayed population growth in Africa
and must have reduced the aggregate population between 1700 and 1850. It is however
problematic to assess the causal impact of population growth and development. **

This write-up shall address the impact of slave production on its related externalities
on the development process. Orlando Patterson (1982) calls the population of slaves the
production of “social death.”** It is a violent process where a person is brought to the brink
of death, spared and then ritualistically put to social death, left to owe the remainder of their
life to another person. The spill over of this social death to African economies cannot be
underestimated because it left a devastating effect on the social life, institutions and
development. The constant slave raiding impedes production, social life and obscured the
ethnic boundaries and the ability to distinguish insider from outsider as the people scuttle to
escape the risk of being caught. Similarly the increase in profit of slave raiding induced the
allies to raid for slaves rather than build powerful states. The extent of Atlantic Slave Trade
is difficult to phantom, however, one can guess that between 16™ and 19™ centuries more

than 14 million slaves were produced in Africa and taken to oversees.*®
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About 77 percent of these slaves (10.1 million) were produced along the West and West-
Central coasts of Africa during the 150 years between 1701 and 1850.*° In 1700, the
estimated population in this region was 28 million people.*’ Assuming the average life-
span was 30 years, then the 10,1 million slaves were produced over 5 life times. That
means 2.6 million slaves produced per life time, or 9.3 percent of the total population. If
collateral damage is taken into consideration, the probability of being a victim of slave
production accelerates. Captured slaves during the long trek to the coast, in the holding
pens along the coast, and during the middle passage suffered various infirmities and death.
Therefore, the physical and social death required to produce 13 million slaves’ exports
could have easily reached twice of that number.**®

This paper shall also address the influence of effective demand on African
economies and societies. Effective demand means here that the international demand for
African slaves will essentially drive the value of people as slaves above their value as
producers. In other words, there will be an increase in the economic returns to slave
trading. The model here reveals the conditions, under which the slave trade reduced the
size of states, increased social and ethnic stratification and create a reign of terror. It will
also bring out the effect of changing slave prices and capture technology on the
characteristics of African economies and societies.

In his book “How Europe Underdeveloped Africa” (1972), Rodney points out that the
slave trade changed the African economies. In one hand, the slave trade impeded state
building and encouraged slave raiding. It geared up the capture of slaves for sale and
discouraged the capture of land and the cultivation of citizenry for the purposes of taxation.
He further asserts that “there have been times in history when social groups have grown
stronger by raiding their neighbours for women, cattle, and goods, because they then use
the “booty” from the raids for the benefits of their own community. Slaves in Africa did not
even have that redeeming value. Captives were shipped outside instead of being utilized
within any given African community for creating wealth from nature.”* And, “if the
prisoners were to develop into a true serf class, then those prisoners would have had to be
guaranteed the right to remain fixed on the soil and protected from sale.”* Judging from
the relationship between the GDP per capita ex ante and participation in the slave trade ex

post, Nathan Nunn advanced convincingly that the slave trade had a negative long-time
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effect on economic performance and gave evidence, which suggests that the legacy of the
slave trade operated through increased ethnic diversity, underdeveloped political
structures.*** Studies of contemporary African history concord that ethnic diversity and
underdeveloped states did contribute to African’s poor economic performance in the post-
World War Il period. Other scholars argued that a quarter of the difference between the
post-World War Il growth experiences of African and Asian economies is traceable to
centuries of slavery and slave trade which also increased the political and military
challenges to its authority and laid the foundation for ethnic stratification.*” In his
contribution, Philip Curtin highlighted the empirical relationship between slave demand and
slave export; he said that exports were insensitive to the level of demand because slaves
were mostly produced by political events unrelated to the international demand for slave.
This situation shall be explained in Fig. 1 by the inelastic slave supply curve and depicted
by the positively-sloped supply schedule.

Price Political Supply

.

Economic Supply

Demand (2)
\Nemand 1)
Q* Quantity

Figure 1: Political and Economic Models of Slave Supply

The result of this econometric test is that African slave exports were responsive to
the international demand for slaves and this was increased by British commodity
investment in the slave trade by 43%.*°® Though the impact on the economies of the
African countries was minimal, however, the negative externalities of producing slaves did
deluged the private costs. For example using the Yoruba captives as a measure of
Yoruba’s welfare, Eltis finds out that “for every increase in slave departures (exports) of
1,000, a mean height of the birth cohort declined by more than one fifth of a centimetre.”**
One can interpret this as an evidence that slave production had far-reaching and
measurable effects on African financial and social welfare.
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John Fage contends that the slave trade did encourage de facto, the consolidation of
political states and influenced economic development positively in the long-run. Contrary to
this state of affairs, effective demand reduced the incentive to build states and
subsequently, the states that emerged in 18™ century Africa would have been larger and
less militaristic in the absence of slavery.** John Thornton postulates that the production of
slaves was basically a bi-product of political struggles, but differs in opinion to Curtin, in
that, the slave trade “changed the way wars were waged at the lowest level.”** Many
scholars are of the opinion that the slave trade did change the political terrain of Africa “by
the end of the 17™ century, the European demand for slaves had brought about a profound
transformation of African societies of the Slave Coast. Although this was primarily an
economic transformation, it had dramatic effects in the political sphere also; in the collapse
of political order leading to the rise of the new state of Dahomey (which was a depot for
African slavery).”” Joseph Inikori (1982, 2003) argues that the slave trade encouraged the
formation and spread of banditry and militarised states. One finds similar conclusions in
Boubacar Barry’s (1998) study of the Senegambia region and Kwame Daaku’s (1970)
study of the Gold Coast.**®

Nevertheless, other scholars agree that the effect of the slave trade on Africa is
more complex than Curtin’s advancement. It is true that the slave trade changed the
political pendulum of the supply function, with indigenous conflict producing a greater
number of slaves, for example the ex post practice of “eating the countryside,” or selling
the population of the vanquished as a way to weaken one’s enemy.** The supply elasticity
in the appendix (see appendix for slave prices) describes the minimum estimate of the
impact of effective demand on slave exports. Some of the supply elasticity also, by
estimating procedure, may come from changes in institutions and not simply reallocation of
resources. Examples are the proliferation of banditry and marauding bands of slave traders
as the demand for slaves increases; or the expansion on militarised slave raiding states at
the expense of nation-building and the cultivation of citizenry; or a reduction in the
probability of peaceful settlement of conflicts; or turning walled cities once havens for
refugees, into garrisons for slave raiders.**°

445 Compare Fage, John, A History of West Africa, Cambridge: Cambridge University Press, 1969.
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Daaku, Kwame Y., Trade and Politics on the Gold Coast, 1600-1720: a study of the African reaction to European
trade, London: Clarendon, 1970.

Compare Dupuis, Joseph, Journal of a Residence in Ashantee, London: Cass, 1824, p.163.

Compare ibid. n. 445 for similar examples in many parts of Africa.

448

449
450

104



The next section will attempt to highlight the outcome of effective demand on these types

of institutional changes that could be referred to as externalities of the slave trade.

4.2 The strategy of Effective Demand

The degree by which effective international demand for African slaves and the
influence it had on the institutional structure and cultural practices of African societies will
be the object of this section. The actors in this scenario are the rulers of nations and
villages. The nations were principally conquering villages and raiding for slaves and most
of their instruments used for this purpose were war and raiding. For this purpose war is
defined as aggression for the purpose of acquiring people and territory and raiding is
defined as aggression for acquiring people for the slave trade. These were the two options
open to nations.**

It should be recalled that villages and nations practiced despotism — the community
leaders (elder, chiefs or kings) had the absolute authority to make decisions for the people
when it comes to war or raiding, and this authority was derived from the elite’s claim to
land, be it legitimised by oral history, lineage or religion.** Consequently, decisions were
made to maximise the elites’ utility and after conquering a land or a village in a war, the
victor claims his right to the land by deposing of the elite (penalty of which is the death of
the chief by beheading). Because of this sordid situation, there was diminishing return to
war and constant return to slave raiding, but the result persist as the returns to raiding
decline slower than the returns to war. The final result of this state of no war and no peace
bestowed upon the victors to protect the accumulated territories from outside aggressors,
to police and to administer internally, collection of tax, building of communication networks
and roads and suppression of any form of insurrection.**

With the passage of time, diminishing return began to set in as populations migrate
to avoid raiders.* In the following three subsections, the predictions generated by the
model under different scenarios in the presence and absence of effective demand for

slaves will be discussed.

451

Compare Whatley, Warren C. and Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies,
2008, p.8.

Equiano (1995) gave a clear note about “absolutism”: “When a trader wants slaves, he applies to a chief for them, and
tempts him with his wares. It is not extraordinary, if on this occasion he yields to the temptation with a little firmness,
and accepts the price of his fellow creatures’ liberty, with as little reluctance as the enlightened merchant. Accordingly,
he falls on his neighbour, and a desperate battle ensues”, p. 40.

Compare Wilks, Ivor, Asante in the nineteenth century: the structure and evolution of a political order, African studies
series. 13. London: New York: Cambridge University Press, 1975, chapters 1-4.

See Diouf, Sylviane A., Fighting the Slave Trade: West African Strategies, Athens, Western African Studies, Athens:
Ohio: Ohio University Press, 2003 for examples of defensive strategies, including relocating in swamps, abandoning
villages, changing crops, building walls around cities and organizing local militia and defensive alliances among
villages.

452

453

454

105



The first scenario includes a single nation and a single village, the second scenario
includes a single nation and many villages, while the third scenario include a single nation
and several villages and allows for alliance formation.

First Scenario: A nation, A village: in this scenario, the presence of effective demand
influences the behaviour of an African state situation and in this scenario, there is a single
nation and a single village which share a common border. The nation’s labour force is
defined as L, and the village’s labour force is L1, while the nation’s productivity is defined
as bn, the village’s labour productivity is defined as b;. Hence the ruler’s utility function is
defined to be the logarithmic in produced goods (the value of produced goods in each
region is the labour productivity times the regional labour force) minus a fixed cost, if
aggressive action is taken (X is the cost of war, which is greater than R, the cost of slave
raiding) plus an additional term palL; if slaves are captured, which is revenue from slaves
captured. Thus, the lifetime utility function if a nation does nothing in all periods, raids in all

periods, or goes to war in the first period (and then does nothing) is as follows:*®

U (Nothing) = log(bnLx)
1-0

U (Raiding) = log(bsL. )-R+paL.
1-6
U (Conquest) = log(b,L,, +b;L;)
-X

1-3

In the absence of effective demand, the slave price is equal to zero (p=0).**° Here are
two possibility outcomes in the equilibrium: the nation may either conquer the village in the
first period or choose to take no aggressive action and simply produce goods. The nation
will never choose to conquer the village after the first period because it faces the same
payoff decision in each period. To determine whether the nation will choose to conquer the
village or simply produce, we compare the lifetime utility derived by the rulers of the nation
in the two situations (conquering the village versus producing). The nation will choose to
conquer the village if the lifetime utility obtained by conquest is greater than that obtained

through production:*’
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Or, in other words, there is no external market for slaves. Thus, it may be appropriate to think of this model as before
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U (Conquest) = U (Production)

|Og(ann+b1L1) — X 2 |og(ann )
1-5 1-5

This means, the nation will conquer the village if the one-time cost of conquest, which is
defined as X, is less than the discounted lifetime utility added through conquest (meaning

that there is a net benefit to war):**

X< Iog(ann+b1L1) - lOQ(I—n )
1-6 1-6

Due to the economic benefits to war, the nations will continue to conquer villages and
incorporates them. Assuming there is no net profit to war, the nation will do nothing and a
peaceful equilibrium will be achieved and if effective demand is introduced in the above
scenario, the equilibrium may be altered if there is a net profit to slave raiding (paL; 2 R).
Resting still on the conquest equilibrium, effective demand will alter the equilibrium if the

life time utility of the ruler is bigger under slave raiding than under conquest. That is:**°

U (Raiding) = U (Conquest)
log (bnLn) — R + paL; 2 log (b, Ly + by Ly) — X

(1-9) (1-9)

Therefore, if this inequality persist, the equilibrium will be altered in such a way that the

nation will opt to raid the village in each period. Thus, for a sufficiently large value of pal*
(the return to slave raiding) or sufficiently small values of R (the cost of slave raiding) the
war equilibrium will be disrupted and replaced with a raiding equilibrium. The implication for
this state of affair for the various ethnic groups, states and villages are enormous.

Second Scenario: One Nation, Many Villages: The 2" scenario speaks about the 1
scenario to a situation with a large number of villages and a single nation place along an

ordered line. **°

458 Whatley, Warren C. & Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies, 2008, p. 10.
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Hypothetically, there should be a total of N villages and a single nation and it is
assumed further that the size of the labour force for both villages and the nation is equal to
L and that regional labour productivity is equal to b. If the effective demand is not
obtainable, the nation is therefore, inclined to subdue at least one village if the ruler’s life-
time utility connected to the conquest of a village is greater than its utility when new
villages are conquered. In this scenario, the nation will continue to conquer villages until
the marginal life-time benefits of conquering another village is less than the one-time
penalty associated with war (X).

This situation could be used to define the total number of villages that are conquered
(n) in equilibrium. And this conquering mentality of villages shall continue unabated as long
as the marginal benefit of conquest is greater than the marginal cost. The nation will
continue conquering villages as long as the below inequality holds, where X is the marginal
cost of conquering a village and the right term is the marginal benefit of conquering 1 more

village (the benefit of conquering n villages minus the benefit of conquering n-1 villages):**

x < 10g(nbL) — log((n—1)bL)
-5 -5

Thus, the nation conquers n villages where n is the largest value such that the above
inequality holds. Under optimising behaviour, the nation achieves a size of nL while the
number of independent villages in equilibrium is reduced to N — n. If we introduce effective
demand into the scenario the equilibrium condition will be uttered. Supposing that N
disposes a very large number (meaning that it is implausible for the nation to conquer all
villages), the marginal condition now includes the opportunity cost of not raiding for the
period in which the final village is conquered (meaning that, had the nation chosen not to
go to war, it would have had the option to raid villages). Consequently, the nation will now
overtake villages as long as the marginal cost of war is less than the marginal benefit (this
inequality closely mirrors the previous inequality):**

X — R + paL <199 (nbL) — 109 ((n ~1)bL)
1-0 1-0

461 Whatley, Warren C. & Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies, 2008, p. 12.
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This above state of affairs determines a number of villages that are conquered in
equilibrium n. Assuming there is a net benefit to raiding, the size of the nation will be
smaller than in the absence of effective demand: the left hand term is greater than it was
before the slave trade arrived. This condition is depicted in figure 2 for the general case as
an increase in the marginal net economic return to slave raiding and their effects are
similar to those described in the first scenario. But as there was economic increase in the
slave trading, nations will generally be smaller in equilibrium and greater ethnic diversity
will persist. Once more, there is a permanent reallocation of labour rather than a temporary
e, as war occurs over a finite number of periods while raiding occurs indefinitely.

Hypsghetically, the continuous application of this scenario will definitely produce an

Marginal net return from state building

RN Marginal net return
' from raiding

N, N: Conquered Villages

Figure 2: Fundamental Impact 8§ Effective Demand

From the above-mentioned analysis, the net slave priceg will be higher, the closer a village

is to the coast because of availability of lower transport costs and correspondingly a nation
in the interior will record a lower opportunity cost of war for any value of n (where n is the

number of villages conquered) relative to a nation on the coast.

a line with the nation at one end is given.”® It can also be assumed that the th(ee villages
can form defensive alliance against aggressive nations, but with the consequengce that
there is always a penalty (€).*® There are various advantages in alliance formation becayse

of the ability and effectiveness to conquer independent villages.
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Given the management of villages in this alliance, the hierarchical functions of the various
actors are defined. It is however assumed that in the absence of effective demand, the
parameters of the model are such that the nation will conquer all three villages.**® That is to
say that the utility increase from conquering the 3™ village must be greater than the
conquest penalty. Therefore all three villages are conquered if the marginal benefit of

conquest is greater than the marginal cost:*’

X < '°9(4bL) — '°9(3pL)
1-0 1-6
To change the equation here, the villages may choose to form an alliance. But failure to
this and they are conquered, the rulers of the villages will have utility as follows, where the

1% village is the one next to the nation, the 2" village is next on the line followed by the 3™

.468

village:
U:=0
U2=log(bL)

Us=log(bL) + & log(bL) = (1+d) log (bL)

As already explained above, the nation is only able to conquer a village in each period
of war, that puts the 3" village in the best position. Since the 3" village has a higher utility if
no alliance is formed, the binding constraint for forming alliance falls on the village. An
alliance of village 3 with village 2 will be advantageous if the usefulness from the alliance is
greater than remaining independent and being subdued. Thus, the 2" and 3" villages will
necessarily go into alliance if the discounted continuous utility stream provided by survival
is greater than the utility from independence and being conquered:**

log(bL)-¢ < (1+3)log(bL)

(1+3)

466 Whatley, Warren C. & Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies, 2008, p. 14.
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If the alliance penalty is greater than &*log(bL), the 3" village will not enter into an alliance
with the 2" village, resulting in an equilibrium in which the nation conquers all three
villages. Supposing the alliance penalty is large enough to prevent alliance formation, the
application of effective demand will utter the equilibrium outcome in a way. With a positive
resonance in slave price, the nation will only need to conquer all 3 villages if the value of
conquering the 1% and the 2" villages is stronger than the opportunity cost (not raiding for
slaves in each period) of war and the value to conquering the 3" village is greater than the
value of raiding for all the remaining periods.*”

This is a reduction to the 2™ premise in which there is less conquest, greater ethnic
diversity, permanent reallocation of labour and more slaves produced. But if the
consequence of alliance formation is reduced, villages 2 and 3 may choose to form an

alliance in the presence of effective demand. This is vividly described in the next

equation:*"*
log(bL)-S < log(bL)-¢
1-0 1-0

If one imagines a given value of S, it is more likely that the 3" village will not make an
offer of alliance to the 2™ village. This is an hypothesis likened to the state of absolutism in
which the state is governed in the sole interest of the nation. The logic here is that the
ruling elite in the 3" village will maintain their status while their village is raided, but would
loose that status if conquered. In this scenario, the application of effective demand
decreases the size of the state, as the 3" village is not conquered and results in a long-
term reallocation of labour from productive purposes towards raiding.*"

In a permutation of scenario three, we may consider another possible equilibrium in
which villages two and three form an alliance (and the nation does not conquer village one)
in order to raid the remaining village. This occurs if the value of conquest (of village one)

for the nation is less than the value of raiding that village forever:*"

log (bL)+ paL — R 2 log (2bL) — X
1-0 1-0

4t Whatley, Warren C. & Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies, 2008, p. 16.
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The impediments placed on villages 2 and 3 to form an alliance is deleted such that it will
only be necessary to form an alliance if the benefit to allying is greater than remaining

independent: *™*

log (bL) — € — R + paL 2 log (bL )
1-0 1-6

It is also possible that they do not wish to conquer the 1% village because the utility
provided by raiding village 1 is greater than conquering the village and doing nothing for all

future periods: *®°

log (bL) —e—R+paL2log (1.5bL) —e - X
1-6 1-6

All three scenarios suggest several stylised facts. Effective demand (or an increase in
slave prices) should produce smaller states with more slave raiding, greater ethnic diversity
and more alliances for the purpose of raiding. Effective demand (or price increases) should
also result in fewer defensive alliances and decreased production. Increases in the
productivity of labour should increase state building (and as such, decrease raiding and

ethnic diversity).*"®

4.3 The Case study of Asante (today’s Ghana)
The simple models mentioned above revealed the conditions under which increases

in the international demand for enslaved Africans impeded the growth of states, increased
ethnic and social stratification and produced a reign of terror. This model shall be used as a
yardstick to interpret the social, economic and political developments along the Gold coast
of West Africa during the 18" century.

Asante was a large militarised and bureaucratic state that emerged behind the Gold
Coast of Africa (present-day Ghana) at the beginning of the 18" century. Eventually, all
roads led to Kumasi, the capital city, located some 200 miles inland and encircled by an
efficient farming sector that supported the military and bureaucratic classes that resided in

the city.
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The Asante were powerful enough to defend themselves against British invasion for over
half a century. They were the largest and most powerful state in West Africa.*”’ This model
predicts that the slave trade disrupted state building and if this is in the affirmative, how
come that Asante did grow and developed into such an impressive state during the height
of the slave trade? In the words of lvor Wilks: “The importance of Asante is most apparent
from its sheer geographic extent. At the height of its power in the early 19™ century,
Asante’s empire ... extended not only over all of present day Ghana with the exception of
the far northwest, but also over large parts of what is now Ivory Coast and smaller parts of
what is now Togo.” *'®

What would have been the motivating factor here to conquer large territory during the
slave trade? Part of the answer lies with the common Akan ancestry of the Asante.
According to the model, this would reduce the punishment for alliance, making its formation
more likely. Asante did emerge out of an alliance of chieftaincies brought together to
defeat Denkyira, the dominant power of the region in the late 17" and early 18" centuries.
According to Wilks, “Asante was not, then, a creation of an Asante tribe,... There was no
Asante tribe. Asante was a creation of the Kumasis, Dwabens, Nsutas, and so forth, all of
whom became Asantes under the new dispensation.”™” In this model, the alliance penalty
was low enough to allow the formation of the Asante alliance for the purpose of conquest
and slaving. This predicts that such an alliance was more likely to be successful if it was
attempted before the rise in slave prices than began in the mid — 18" century. Normally,
the Akans could subdue the centrifugal political forces before the slave trade, but after the
profitability of slave raiding, accelerated small differences could serve as a pretext for
attack. The geographic largeness of Asante prompted the high value of labour on Asante
land. Asante was interested in territorial expansion because of gold found in the land (a

480 1t would be

high value of b). All previous military campaigns followed this pattern.
recalled that the northern expansions beyond the gold fields, resulted not in annexation of
territory but in tributaries, where local elites retained semi-autonomy if they made annual
tribute payment to Asante, most often in captives.* But the model here predicts that

Asante, though large enough, would have been larger in the absence of slave trade.

"7 lvor Wilks is the leading authority on Asante history.
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The increases in the price of slaves influenced political expansion negatively and
encouraged slave raiding. According to Wilks, “the campaign which destroyed the
independent power of Asante's neighbours to the north, south, east and west occurred for
the most part in the half-century 1700-1750."% It is believed that Asante’s expansion was
halted after 1750 because the price of slaves started a sharp upward trend such that by the
end of the 18" century the price had increased by 50%.%* Based on this model Asante will
expand towards the coast to raid for slaves in the villages along the coast, but that the
coastal nations would not expand inland, but will instead focus on defending their territories
because of low cost of transportation. This situation is called the “southern problem,” which
encouraged war situations, and rebellion, and re-conquest were the order of the day. **
The Dutch and English merchants interested in attaining peace trade to the coast in
1750s attempted to initiate a peace treaty between Asante and the coastal nations of
Wassa, Twifo, Denkyira and Akyem for the purpose of acquiring slaves. But the peace plan
failed. There were various attempts by the Asantes to conquer the coastal city of Accra
from the Akyem, however the southern coastal nations were able to resist Asante’s
aggression because the gold they had, gave them the resources they required to resist the
attacks.”® The coastal nations also had a better position in the slave trade with the
Europeans by virtue of their coastal proximity. This pattern of expansion to the coast, as
adopted by the Asantes were the modus operandi of the entire Guinea Coast from the Gold

Coast (i.e. Ghana) to the Bight of Biafra (southeast Nigeria).**
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4.4 Summary

What this model suggests is that the slave trade diverted the labour force from agricultural
and industrial work, and concentrated the entire labour force to the slave trade with the
Europeans.*”

Another salient point here is that the concentration of slave trade undermines economic
and political development and encouraged violence, social hierarchy, and ethnic diversity.
Many features of modern African countries, once thought to be exogenous or “African” in
nature (like political culture and ethnic diversity) turn out to be more endogenous. The
conclusion here without trying to be sentimental is that the slave trade and slavery impeded
or influenced albeit negatively African’s history: Pre-colonial history, colonial and post-

colonial history and developments.*®®

8" Darity, William, Jr., A General Equilibrium Model of the Eighteenth Century Atlantic Slave Trade, Research in

Economic History 7, 1982, pp. 287-326; Nunn, Nathan, Historical Legacies: A Model Linking Africa’s Past to its
Current Underdevelopment, Journal of Development Economics 83 (1), 2007, pp. 157-175.

4&“E’Whatley, Warren C. & Gillezeau, Rob, The Fundamental Impact of the Slave Trade on African Economies, 2008, p. 22.

115



Chapter V: The sanctity of Natural Law and Human Rights

5. Introduction

It is appropriate and even expedient that | begin this important capital with the
admonition of Christian Wolff, since it constitutes the fundamental basis on the examination
of natural law versus slavery. “Since man shall not only perfect himself and his status and
make himself safe from imperfection, but since he shall contribute, as far as possible and
without failing in his duties towards himself, to the perfection of others and their status
whenever they need help, and since he shall also refrain from everything which would
make them and their status more imperfect, it follows that each man owes to himself in the
same measure as far as the other person has these things not in his powers and he
himself can do them for this other person without neglecting his duty towards himself.
Consequently, the duties of a person towards others are the same his duties toward

himself. Therefore, these duties be incumbent on others”.*°

5.1 Definition

Since the various definitions of natural law are not self explanatory, an attempt shall
be made here to put forth various definitions and comment on them when necessary. Jean
Porter defines “natural law” following D. J. O’Conner, as a view according to which “basic
principles of morals and legislation are in some sense or the other, objective, accessible to
reason and based on human nature”.*® The relation between belief in natural law and in
human rights is therefore one of presupposition; that is to say, a doctrine of natural rights
presupposes the moral realism, which in his view is a central core of natural law theories.*"*
Though a theoretical claim, it raises however interesting historical events. One can say that
natural law is explicitly linked with the doctrines of nature or human rights or perhaps
something similar? Or hypothetically, what can one learn from what our ancestors drew

connections, or fail to do so, between a natural law and human rights?

489 Wolff, Christian, Grundsatze des Natur- und Volkerrecht, 1980, Georg Olms Verlag, Hildesheim — New York,

Paragraph 133, p. 87; Compare Muhn, Raoul, Germania: La rinascita del diritto naturala e | crimini contro I'umanita/
Deutschland: Die Renaissance des Naturrechts und die Verbrechen gegen the Menschlichkeit/ Germany: The
renaissance of natural law and crimes againgst humanity, Vecchiarelli Editore Manziana, Roma, 2004.

Porter, Jean, Nature as Reason: A Thomist View of Moral Autonomy, 2005, pp. 322, 363.

Perry, Michael J., The Idea of Human Rights: Four Inquiries 6, Oxford University Press, 1998; Porter, Jean, From
Natural Law to Human Rights: Or, Why Rights Talk Matters, Journal of Law and Religion, Vol. 14, No. 1, 1999-2000,
pp. 77-96.
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The answer to these inferences may be difficult to fathom. However, personalities like
Hugo Grotius, Thomas Hobbes, John Locke and a host of others agree that natural law
tradition had some influence on the subsequent emergence of doctrines of natural law or
universal human rights. The consequence of this definition is that mankind from creation
through to slavery vis-a-vis Atlantic Slavery had always enjoyed a degree of human rights
based on natural law and the forceful enslavement and inhuman treatment were a violation
or an infringement on their universal human rights.

American History Central defines natural law as a set of principles, which govern
human interactions, which are built into structure of the universe, as opposed to being
imposed by human beings. Here we are told that natural law is something that man
inherited from the genesis of creation and therefore sacrosanct and inalienable.*”* This
definition does not define what kind of human interactions are referred to, whether the
interactions of moral nature or based on positive law. Therefore, the activities of slave trade
cannot be adequately addressed through the lenses prescribed by this definition.

The World Mind Society defines natural law as naturally occurring principles of
existence, which regulate the manner in which manifestation occurs: those parameters of
Nature/God which channel material existence in universally consistent ways to facilitate
evolution, the will of God as the determiner for the ways and means of creation, in which
consciousness is expanded.*?

John F. Lynen defines natural law as the idea that not only is nature governed by
laws, but that nature has in the hearts of human beings the laws by which they should
govern their lives. In other words, we can know with the help of the Bible the difference
between right and wrong. Natural law is conceived to be the foundation on which positive
law, the specific laws of individual groups, tribes, nation, is built. It is considered a universal
law and is still an operative concept, though the term itself may not be used. The notion of
natural law is almost universally rejected by modern social science. Nevertheless, the
Nuremburg war-crimes trials after World War 11, for instance, had no foundation in written
laws, and were based on the assumption of natural laws binding all human beings; the
present insistence on human rights also implies the affirmation of a kind of natural law.**
This definition highlights the culpability of the slave owners and justifies their subsequent

trials and eventual punishments if they were to be alive. More elaboration shall follow later.

92 American History Central in internet, http://www.historycentral.com/Civics/N.html

“93 The World Mind Society in http://www.eoni.com/-visionquest

9 | ynen, John F., The Pastoral Art of Robert Frost, 1960, New Haven: Yale University Press, 1967.

117


http://www.eoni.com/-visionquest

Mark O. Dickerson and Tom Flanagan define natural law as rules for conduct binding on
humankind by virtue of human rationality alone.*® This is predicated on the premise that
the omissions or commissions by man must be on the basis of rationality and reason.
Whether the treatments of the slaves by slave owners fall under this category is a matter of
conjecture, which shall be discussed later.

And finally, natural law (jus 118ceptic) is the principle that says some things are as
they are, because that is how they are. This use is especially valid in Scotland, where
“natural law” operates as a genre of law parallel to both civil and criminal law and its
discussion is not limited to human beings. As a philosophical perspective, especially in the
English and American legal traditions, the principles of natural law are expressed, obliquely
or openly, in such documents as Magna Carta and the United States Declaration of
Independence, when rights are discussed, explicitly or inexplicitly, as being inherent. For
example, the expression “...that all men are created equal, that they are endowed by their
Creator with certain inalienable Rights...”** expresses such right that is discussed as being
inherent. The words that immediately precede that expression: “We hold these Truths to be

self-evident,...” express a natural law philosophy.*”

5.2 Historical Background of Natural Law

The application of natural law in its ramifications has evolved through its history. The
recurrent theme among all variations is that their natural rights are given to every man by
God, and therefore linking the concept of natural law to religious beliefs. Natural law
however has meanings in ethics and jurisprudence,*® despite the core claims of both fields
being logically independent. According to natural law ethics, the moral standards that
govern the behavioural pattern of man is traceable to the nature of human beings as given
by God. According to natural law jurisprudence, the fundamental principles of all law are
derived from nature and the natural world, or from a supreme being, however depending
on the particular perspective one sees this phenomenon. Social contract theorists, such as
Hobbes, Locke or Rousseau, believed in natural law and in natural rights, which were

transferred from the individual subjects to the sovereign states.**®
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The state is obligated therefore, to protect individuals from each other through the
mediation of its monopoly on the legitimate use of physical force. The concept of law and
morality that intersect in some way is called the “overlap thesis”.*® From historical point of
view, there are different theories of natural law, which differ from each other with respect to
the role that morality plays in determining the authority of legal norms. An attempt shall be
made here to deal with its usages separately rather than an attempt to give a single
concept that binds them all together.

Greek philosophy was preoccupied with the difference between “nature” (Physics), on the
one hand and “law” or “custom” (nomos), on the other hand.*™ Though the application of
the law varied from place to place, there was however, unanimity amongst nations that
natural law is the same, this was followed religiously by later philosophers. The evolvement
of this tradition into a natural law can be attributed to the Stoics.*” These theories became
highly influential among Roman jurists, and consequently played a great role in the
subsequent legal theory. The pagan origin of natural law notwithstanding, a comfortable
number of early church-fathers particularly, in the West sought to incorporate the natural
law tradition into Christianity. Notable among these church fathers was Saint Augustine of
Hippo, who equated natural law with man’s prelapsarian space state; as such a life
according to nature was no longer possible and men needed instead to seek salvation
through the divine law and grace.*® In the 12™-century, Gratian reversed this, equating the
natural and divine laws but Thomas Aquinas restored natural law to its independent state,
arguing that as the perfection of human reason, it could approach but not fully comprehend

the Eternal law.>®*

°% Warner, Daniel, An Ethic of Responsibility in International Relations, Lynne Rienner Publishers, 1991, ISBN Google
Print, p.155.

501 Burnet, John, Early Greek Philosophy, 1930; William Keith Chambers Guthrie, A History of Greek Philosophy: Vol. 1,
The Earlier Presocratics and the Pythagoreans, 1962.

%92 Compare Murray, Gilbert, The Stoic Philosophy, 1915, p.25; Russell, Bertrand, History of Western Philosophy,1946;
Harper, Douglas, November 2001, Online Etymology Dictionary-Stoic, Retrieved on September 2, 2006; Baltzly, Dirk
(2004-12-13), Stanford Encyclopedia of Philosophy-Stoicism, Retrieved on September 2, 2006.

503 Compare Augustine of Hippo Sermons 358, 1 “Victoria veritatis est caritas”, Augustine of Hippo Sermons 336, 1 PL
38, 1472.

%4 Aquinas, St. Thomas, The Summa Theologica, Benziger Bros, ed., translated by Fathers of the English Dominican
Province,1947; See Pojman, Louis, Ethics, Belmont, CA: Wadsworth Publishing Company, 1995; Kreeft, Peter,
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According to Aquinas, all human laws were to be judged by their conformity to the
natural law and an unjust law is therefore no law at all. The common law accepted this in
determining the content of the law in particular case. At this point, the natural law was not
only used to pass judgment on the moral worth of various laws, but also to determine what
the law said in the first place. The natural law was characteristically teleological, in that it
aims at the human happiness. Its content was therefore determined by a conception of
what things constituted happiness, be they temporal satisfaction (as with the Stoics) or
salvation (as with the Christians).

The state, in being bound by the natural law, was conceived as an institution
directed at bringing its subjects to true happiness, and in the 16"-century, the School of
Salamanca (Francisco de Suarez, Francisco de Victoria) developed a philosophy of natural
law.>*

By the 17™ century a divergent view on the followings became manifested. Thomas
Hobbes then founded a contractualist theory of Legal Positivism on what all men could
agree upon: that is that they seek, which is happiness and this happiness is subject to
contention, but a broad consensus could form around what they feared, that is violent
death at the hands of others. The natural law therefore, is how a rational human being,
seeking to survive and to prosper, would act.*® In Hobbes opinion, the only way natural law
could prevail was for men to submit to the commands of the sovereign because the
ultimate source of law now comes from the sovereign and the sovereign’s decisions need
not be grounded in morality, on this basis, the Law of Positivism was born.** From the
various historical stages of slavery and slave trade, the analysis has shown that the
application of natural law on the buying, capture, transportation and treatment of the
African slaves cannot constitute any reasonable, meaningful object of discussion, because
the slaves were handled without law.

To summarize the historiography of natural law, the quotation of Thomas Jefferson,
who employed natural law in his appeal to inalienable rights in the declaring of
independence will do justice here: “We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with certain inalienable Rights, that

among these are Life, Liberty and the pursuit of Happiness”.>*

%% The School of Salamanca on the History of Economic Thought at http:// en.wikipedia.org/wiki/School_of _Salamanca

506 Hobbes, Thomas, Leviathan, Anaconda Verlag: Kéln, 2009, pp.177-187; Boucher, David and Kelly, Paul (eds.), The
Social Contract from Hobbes to Rawls, Routledge, 1994.

*97 See Hereth, Michael, Montesquieu: An Introduction, 1994, pp. 32f.

508 Jayne, Allen. Jefferson’s Declaration of Independence: Origins, Philosophy and Theology,1998, 200 traces TJ’s

sources and emphasizes his incorporation of Deist theology into the Declaration.
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This compelling statement of Jefferson describes vividly the status vis-a-vis legal status of
the enslaved and their slave masters. From the analysis of slavery and particularly the
Atlantic Slave Trade, the kidnappings, the involuntary enslavement and eventually the
killings or murder of protesting or rebellious African slaves were an offence and a crime
that needed to be addressed. The slaves, therefore, or the Africans and the Africans in
Diaspora, have at least theoretically legal rights to seek for justice, albeit post mortem of

the slaves.
5.3 The Role of Natural Law and its Analysis and Exponents

5.3.1 Thomas Hobbes’ Natural Law
Thomas Hobbes in his treatise advanced that natural law is a precept based on

reason, by which a man is forbidden to do that which is destructive to his life or takes away
the means of preserving the same; and to omit that by which he thinks it may best be
preserved. The under followings are the nine laws of nature that Hobbes scholarly and
intellectually presented: **

a) His first Law of nature is that every man ought to endeavour peace. As far as
he has hope of obtaining it, and when he cannot obtain it, that he may seek
and use all help and advantages of war.

b) The second Law of nature is that a man be willing, when others are so too, for
peace and defence of himself he shall think it necessary, to lay down this
right to all things; and be contented with so much liberty against other men,
as he would allow other men against himself.

c) The third Law is that men shall perform the covenants entered into. In this law
of nature, consisteth the fountain and original of justice...when a covenant is
made, then to break it is unjust and the definition of injustice is no other than
the not performance of covenant. And whatsoever is not unjust is just.

d) The fourth Law is that a man, who receiveth benefit from another of mere
grace, endeavour that he which giveth it, have no reasonable cause to repent
him of his good will. Breach of this law is called ingratitude.

e) The fifth Law is complaisance: that every man strives to accommodate
himself to the rest. The observers of this law may be called sociable; the

contrary, stubborn, unsociable, forward, intractable.

509 Hobbes, Thomas, Leviathan , Anaconda Verlag, K&ln, 2009, pp. 138-139
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f) The sixth Law is that upon caution of the future time, a man ought to pardon
the offences of the past and that repenting is desired.

g) The seventh Law is that in revenges, men look not at the greatness of the evil
past, but the greatness of the good to follow.

h) The eighth Law is that no man by deed, word, countenance, or gesture,
declare hatred or contempt of another. The breach of this law is commonly
called contumely.

i) The ninth Law is that every man acknowledges another for his equal by

nature. The breach of this precept is pride.**

5.3.2 Contemporary Philosophy; Hugo Grotius

Hugo Grotius propounded in his philosophy that international law is based on natural
law and in his writing on freedom of the seas and just war theory, he directly appealed to
the natural law. Elevating the natural law to a celestial level, he postulated that “even the
will of an omnipotent being cannot change or abrogate” natural law, which “would maintain
its objective validity even if we should assume the impossible, that there is no God or that
he does not care for human beings”. *** This is the famous argument etiamsi daremus (non
esse Deum), that made natural law no longer dependent on theology.*** By this theory, the
available natural laws today that apply to slavery and slave trade can be used to adjudge
the merits and demerits and above all, the legality or illegality of the Atlantic Slave Trade,
since international law is partly derived from natural law. The question whether natural law
should form a legal basis for any reparation claim or whether positive law should take
precedence according to Grotius, is not relevant because natural law does not

independently of positive law constitutes a basis for reparation.

*1% Hobbes, Thomas, Leviathan, 1651, C. B. McPherson (ed.), London: Penguin Books, 1985.

*H Grotius, Hugo, De iure belli ac pacis, Prolegomeni, 1625, p. 11.

12 ipbid. (On the Laws of War and Peace), 1625; Grotius, Hugo, De iure praedae (On the Right of Capture), including

Mare liberum (The Free Seas), 1604.
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5.3.3 Comparative Jurisprudence

In jurisprudence, natural law is the doctrine that pronounces just laws as imminent in
nature — i.e., they can be “discovered” or “found”, but not “created” by such things as a bill
of right; that they can emerge by the natural process of resolving conflicts, as embodied by
the evolutionary process of the common law. These two propositions are different from
each other and can either oppose or complement each other, though they share a common
trait that rely on inherence as opposed to design, in finding just laws. In either case, natural
law is considered something that exists independent and outside of the human legal
processes itself, rather than a principle whose origin lies inside the legal system. In Legal
Positivism, a law can be unjust without it being any less a law, a natural law jurisprudence
would say that there is something legally deficient about an unjust law and legal
interpretivism, defended by Ronald Dworkin, would claim that there is a difference between
natural law and positive law.*® Apart from utilitarianism and Kantianism, natural law
jurisprudence has in common with virtue ethics: that it is a life option for a first principle
ethics theory in analytical philosophy.>*

The natural law concept was crucial in the development of English common law.
This is particularly evident during the struggle between parliament and the monarch;
parliament regularly made reference to the fundamental laws of England, which embodied
natural law principles and stipulated limits on the power of the monarchy. The natural law
concept was also contained in the Magna Carta, the English Bill of Rights, and the United
State Declaration of Independence.**® The various natural law jurists have been trying to
construct a new version of natural law.**® The new natural law focuses on “basic human
goods”, such as human life, which are “self-evidently” and intrinsically worthwhile, and
states that these goods reveal themselves as being incommensurable with one another.*"’
Since there is no ambiguity in the interpretation and application of natural law by the above
mentioned authors and philosophers, a further discussion and analysis of natural law vis-a-

vis jurisprudence is dispensable.

*13 Cohen, Marshall (ed.), Ronald Dworkin and Contemporary Jurisprudence, London: Duckworth, 1984.

Gardiner, Stephen M. (ed.), Virtue Ethics: Old and New, Cornell University Press Ithaca and London, 1% May 2005,
pp. 3-4.

15 Jayne, Allen. Jefferson’s Declaration of Independence: Origins, Philosophy and Theology, 2000 traces TJ’s sources
and emphasizes his incorporation of Deist theology into the Declaration; Holt, J. C., Magna Carta, Cambridge:
Cambridge University Press,1992; Jennings: Magna Carta and its Influence in the World Today 1965 in Butterfield, H.,
Magna Carta in the Historiography of the 16™ and 17" Centuries.

*1% Compare Yarros, Victor, 1936, Philosophical Anarchism: Its Rise, Decline, and Eclipse 41 (4): pp. 470-483; Avrich,
Paul, Oriole Tucker Riche, Anarchist Voices, Princeton University Press, 1996, p.11.

®17 Kainz, Howard P., Natural Law: An Introduction and Re-examination, Open Court, 2004.
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In the journey to highlight further the authors of natural law and philosophy, | shall advance
the views of some other natural law philosophers and jurisprudence because they may be

relevant to further examinations on the problem of reparation.

5.4 The Role of Natural Law/International Law in the Lives of People as
Propounded by Christian Wolff

In this meticulous amalgam of socio-historical exploration and textual exegesis,
Christian Wolff cast his intellectual foresight on the development of natural law in Germany
and beyond. In particular he, at least in this thesis, draws attention to the significance of
man’s duty to man vis-a-vis man’s moral responsibility to man. Every man according to
Christian Wolff shall, as far as it is in his power, endeavour to help other person who needs
his help. He shall improve the goods of the soul, of the body and of fortune, and shall take
precautions lest the others be overtaken by the diseases of the soul or of the body and ill
fortune. Since natural law does not restrict the moral responsibility to man, man shall not
therefore refuse to help others who may be in need. Natural obligation is therefore
absolutely unchangeable.”® If another person does not fulfil this obligation, this fact does
not allow you not to fulfil it either. Consequently, it is not permissible to transgress natural
law by referring to the examples of others, and our duties toward others do not cease
because they fail in their duties toward us. This being understood, also concerning the
things the natural law prohibits, it follows too that we owe the duties of humanity to those
who harm us.**

Christian Wolff further advances the concept of categorical imperative later
propounded by Immanuel Kant when he said that the duties of man toward others are the
same as those towards himself. Unconditional moral obligation derived from pure reason,
is binding on consciences as ultimate moral law ** towards other people. Consequently,
because love of our fellow man is the essence of this obligation, and love, the essence of
the disposition of the soul to feel pleasure through the happiness of another, everybody
should have sympathy and love for his fellow man as well as for himself.>** In this moral
journey, Christian Wolff stated that perfection of the soul consists in the intellectual and

moral virtues.

18 \Wolff, Christian, Grundsétze des Natur- und Vélkerrechts, 1980, pp. 86f.

519 Wolff, Christian, Grundséatze des Natur- und Volkerrechts, Paragraph 135, 1980, p. 88.
2 The Concise Oxford Dictionary of current English, Sixth Edition; Der Brook Haus von A-Z, 2000
*2L ibid. n. 518 Paragraph 136, p. 88.
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It is therefore, our obligation to extend them and to imbibe them to others so as to make
them acquitted with love and virtues. Consequently, we shall give them good examples that
teach those virtues that we try to impact and inspire them to like the virtues and apply
them. Vices should be eschewed so as not to mislead others and we shall endeavour to
omit actions by which another man or his status is made more imperfect. And since we
shall contribute to the perfection of other people as much as we can, it follows that nobody
shall prevent another from obtaining any perfection nor shall he prevent a third person from
helping him in it.>* Furthermore, nobody shall prevent anyone from eliminating another
person’s sickness of the soul or of the body or ill fortune, or from delivering him from evils.
Even less, shall one deprive him of any good, either by acting himself or through others.
The evaluation of this pregnated philosophical and natural law advanced by
Christian Wolff will be adequately addressed against the Natural Law and Natural Rights
propounded by Max Radin and | quote: “that there is a moral unity of mankind is not a new
idea. But it is, after all, not as old as man himself”.”® It is not an idea inherent in the
existence of man. There is reason to believe that as long as three hundred thousand or
even five hundred thousand years ago, there were creatures on this earth sufficiently like
us to be called men. It is quite possible that they possessed a social instinct, that is to say,

24 in defiance of Thomas Hobbes. But

that they lived in groups and not as solitary animals,
that they had any idea or ideas about the moral unity of man, | am fairly sure, was not the
case. But if only those things are natural, which men do instinctively, or as conditioned
reflexes or in whatever other way we described the non-deliberate activity of the human
body, then to have an idea about the moral unity of man is non-natural. But at various
times and places such an idea did develop. To take one example, it can be found at a time,
which in view to these hundreds of millennia must be called very recent indeed. The
society depicted in the Homeric poems is one in which war is a matter of course and in
which indiscriminate slaughter, sacking and burning are incidents of war. But the suppliant
stranger, whose peaceful intentions are assured by his helplessness or his obvious good
faith, may not only be molested, but must even be protected and sent with gifts on his way.
And there is not any indication that this situation is conditioned by community of speech or

origin or a previously established formal relationship of guest-friendship, hospitium.>*

522 Wolff, Christian, Grundséatze des Natur- und Volkerrechts, Paragraph 139, 1980, p. .89.
°2 Radin, Max, Natural Law and Natural Rights, 59 Yale L. J. (1949-1950), p. 214
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Accordingly, a man as such, not merely a Greek or the ally or the “guest-friend” of a Greek,
had claims upon those Homeric Greeks, who asserted that they were civilized. The
existence of such claims is enough to establish an incipient world-order in which men, as
men, have a place.

Within the next thousand years, there appeared both in the Far East and in the
Mediterranean area certain movements, which were definitely based on an assumed moral
unity of man. We speak of Buddhism as a religion but it was not a religion in the older
sense of the term, though it could well be called a religious philosophy. On the other hand,
a Hellenistic philosophy like Stoicism had much the function of a religion in the modern
sense for the Greeks and Romans. And the Stoic emphasis on world-citizenship was
shared in theory by Cynics and Epicureans and had earlier precursors among pre-
Hellenistic Greeks. The spread of Christianity and Islam in the West in the millennium after
Alexander, followed the pattern of the spread of brotherhood among mankind”.**® Simply
put, natural law as propounded by Christian Wolff places upon man a moral responsibility
not only on the premise of categorical imperative concept but also the responsibility to
ensure that man is morally duty bound to help others in any circumstance. The natural law
concept by Christian Wolff appears to be devoid of any strong religious connotation like
other natural law philosophers. On the basis of this, it was not only an offence or crime for
one man to enslave the other because every form of slavery is inhuman but also the
maltreatment and death brought upon the enslaved by the slavers was a crime or an
offence. The moral philosophy and natural law of Christian Wolff demonstrates that man
has a duty to man, the colour, race, status, religion notwithstanding; and what a man
cannot do unto himself he should not do to others. The slave is first and foremost a
commodity to be bought, disposed and inherited. He is chattel, always in possession of

another person.®

5.5 Bartolomé de Las Casas

Unlike Christian Wolf's concept on natural law philosophy, Las Casas based his
natural law on theological precepts and morality. But for a proper understanding of the
works of Las Casas, it is incumbent to highlight on his background. He was born in 1484

and grew up in Seville, where he witnessed the return of Christopher Columbus in 1493.°*®

526 Radin, Max, Natural Law and Natural Rights, Yale Law Journal, Vol. 59, No. 2, Jan., 1950, pp. 214-237.
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His father accompanied Columbus on his second voyage to Americas and in 1498 he
returned on a ship loaded with slaves, one of whom he gave to Bartolomé. In 1507, he was
ordained a priest at Rome and after studying the canon law for two years, he sailed back to
Espanola with Admiral Diego Columbus, who gave him a land in Cibao with a repartimiento
(allotment) of Indians. He also witnessed the massacre of 3000 Indians by the Spaniards at
Caonao after they had brought food to share with the Christians. °* In 1514, Las Casas
had a change of heart towards slavery and slave trade; he then realized that denying the
slaves or the labourers his wages is compared to shedding the blood of a neighbour, and a
tyrannical treatment of the natives. Thereafter, he gave up his Indian slaves and began to
preach against the robbery and wrongs of the Spaniards, telling his congregation that it
was sinful to make Indians serve them. In 1515, he returned to Spain to report to King
Fernando of the evils he witnessed and presented his Memorial de remedios to Cardinal
Cisneros on how Spaniards and Indians could live together.*® In 1516, he was appointed
protector of the Indians and thereafter, led to influence the Jeronymite commissioners to
abolish slavery but his efforts were frustrated by the Spaniards, who were benefiting from
the slave trade and when he told the Bishop of Burgos that about 7000 Cuban children had
died of starvation in 3 months, because their parents had been taken to work in the mines,
Fonseca asked how that concerned him or the King.**" In 1526, after having experienced
the enslavement of Indians and the subsequent inhuman treatments, he wrote various
reports to Spain, thereby influencing the government to legislate against slavery.>* The
efforts of Las Casas to free the Indians did not go unnoticed because Bernardino de
Minaya conveyed his ideas to a conference in Rome in 1536, and subsequently a year
later, Pope Paul the IIl pronounced that American Indians should not be deprived of their
liberty or property even if they are outside of the Christian fold; he threatened therefore,
those who enslave Indians with excommunication.*®* The contrast between Christian Wolff
and Las Casas is that while Wolff advanced philosophy and natural law to entrench and
consolidate the rights of man irrespective of colour, race and religious disposition, Las

Casas invoked theology and ecclesiastic law ** to free mankind from bondage.
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Christian Wolff was not only concerned and confined himself to a particular race or country
but also with mankind, and Las Casas addressed the problems of the Indians. In order to
highlight the modus implored by Las Casas to address the misery of the Indians, it is
important in this regard to mention his “Remedies for the Existing Evils, with Twenty
Reasons (1533)”. But the ninth reason was the most simple and universal, namely that all
people in the new world are free.**® From this concept, Las Casas is echoing the universal
principle of the aforementioned philosophers like Wolff that man is free from birth and has
the fundamental right to determine how to shape his destiny. This therefore, contradicts all
norms and justifications for slavery and slave trade. The contribution of Las Casas to the
abolition of slavery and slave trade against the Indians yielded further dividend as Charles
V in 1542 promulgated new laws to abolish encomiendas systems. Thereafter, Indians
were no longer to be enslaved and all existing Indian slaves were to be freed and they
were to have the same rights as the Spaniards.**® There were however, many oppositions
to the new law, the conquistadors opposed it, which resulted in the assassination of the
viceroy in Peru. Clergies and princes also resisted the reform and in 1545 the council of
Mexico advocated suspending the new laws and making encomiendas perpetual and
thereafter Carlos V abrogated the new laws and encomiendas later that year.

In his book “A Defense for the Just Causes for the War” (1550), Sepulveda justifies
encomiendas by arguing that because of the idolatry and sins against nature, the Indians
should be subjugated and protected by the superior Spaniards and that they do not have
any written laws or even private property. In a swift reaction, Las Casas responded that the
Indians were quite rational and even in some respects, superior to the Greeks and
Romans. He wrote, “No nation exists, no matter how rude, uncultivated, barbarous, gross,
or almost brutal its people may be, which may not be persuaded and brought to a good
order and way of life and made domestic, mild, and tractable, provided the method that is
proper and natural to men is used; that is, love and gentleness and kindness”.>*" Before the
death of Las Casas in 1566, he published eight tracts, which were translated in the 16™-

Century into English, Flemish, French, German, and Latin.

5% Compare Author, Veuthey Michel, Source: Foresight — The Journal of Future Studies, Strategic thinking and policy,
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In the prologue, he explained that it would have been a criminal neglect of his duty to
remain silent about the enormous loss of life because of the conquests. He summarized
the most egregious violations he was describing in his longer history. The native population
of Espanola had been reduced from three million to two hundred. Cuba, Puerto Rico,
Jamaica, and the Bahamas were similarly devastated. On the mainland, Christians had
caused the deaths of between 12 and 15 million people by unjust war and brutal slavery in
order to get gold and amass private fortunes. Las Casas repeatedly argued that the natives
had done nothing wrong to deserve such ill treatment. They had welcomed the Europeans,
believing they came from heaven until they realized what their oppressive purposes were.
Only then did some of them take up their inferior weapons to try and defend themselves.
Europeans were ruthless and vowed to slaughter one hundred natives for every Spaniard
that was killed.>*

Las Casas wrote amongst others, a treatise on imperial sovereignty in which he
advanced that the Pope had no coercive authority to force unbelievers to accept
Christianity because the so called unbelievers had their own rightful kings and properties,
which should be restored by the encomenderos who had robbed them. In his “Thirty Very
Juridical Propositions (1548)", he argued that everything the Spaniards had done in the
new world was illegal and unjust. As a result of this and other writings and also his
sermons, he became the most hated man in the Spanish empire, so that the council of
Mexico City urged Philips Il to restrain him and prohibit the printing of his books.** And in
his last will and testament he described his call as:

“To act here at home on behalf of all those people out there in what we call the
Indies, the true possessors of those kingdoms, those territories. To act against
unimaginable, unspeakable violence and evil and harm they have suffered from our
people, contrary to all reason, all justice, so as to restore them to the original liberty they
were lawlessly deprived of, and get them free of death by violence, death they still

suffer”>*°

Then in the same will he left behind a disturbing prophecy:

38 | as Casas, Bartolome, A Short Account on the Destruction of the Indies, 1542, published in 1552.

539 Compare de Las Casas, Bartolome, Thirty Very Juridical Propositions, excepts, 1548; Id. “The Laws of Burgos”, 1512;

Id. “Synopsis”, “Prologue”, “Preface” and “Hispaniola”, from A short Account of the Destruction of the Indies, 1542.

540 Sullivan, Francis Patrick, ed., Indian Freedom: The Cause of Bartolome de Las Casas, 1995, p. 354.
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“l think that God shall have to pour out his fury and anger on Spain for these
damnable, rotten, infamous deeds done so unjustly, so tyrannically, so barbarously
to those people, against those people. For the whole of Spain has shared in the
blood-soaked riches, some a little, some a lot, but all shared in goods that were ill-
gotten, wickedly taken with violence and genocide and all must pay unless Spain

does a mighty penance”.>**

5.6 Francisco de Vitoria, Francisco de Suarez and the Principles of
God

Vitoria was a Dominican professor of theology at the University of Salamanca. He
was born about 1492 and studied for 7 years at the University of Paris and after teaching
for three years at Valladolid. In 1526, he won the chair of theology at the University of
Salamanca where he lectured until his death. Vitoria was motivated by the cruelty of his
Spaniards towards the Indians particularly, after the violence in the Spanish conquest of
Peru in 1536. He lectured principally on the rights of Indians and the laws of wars and
because of his early discussions on the principles of international law and the laws of war,
Vitoria is now generally recognized by scholars as the founder of modern international
law.>** His philosophy was based on the premise that God has ordained certain principles
for all by the law of nature, and these includes not stealing, not killing an innocent person,
and not doing to anyone what we would not let others do to us. From his natural law
concepts, one could deduct that he contrasted with the laws made by human will, which he
called positive law and he observed that human societies are established to help bear each
others burdens. In this respect, Vitoria’'s concept of natural law is in conformity with Las

Casas’ duty towards man principle as already mentioned above.

> pid.

**1 Francisco de Vitoria shows birth date of 1483 as quoted in the preference of DE INDIS ET DE IVRE BELLI
RELECTIONES: Rare Books of Spain; Schroeder, Joseph, Francis of Vitoria from Catholic Encyclopedia, 1911, Nihil
Obstat, September 1, 1909; de Vitoria, Francisco, De Jure belli Hispanorum in 130ceptical, 1532.

*For a detailed reading of the biography of Francisco de Vitoria: see Commentaries to the Secunda Sekundae of Santo
Tomas, 6 vol., edition of Vicente Beltran de Heredia, Salamanca, 1932-1952; Vitoria, Francisco of, Justice:
Commentaries to the Secunda Sekundae of Santo Tomas, pp. 57-61, preliminary Study, translation and notes of Luis
Thin Frayle, Tecnos, Madrid, 1998; RELECCIONES Of eo quod tenetur homo cum primum venit ad usum rationis,
1534 Or 1535, in: Works of Francisco de Vitoria, Relecciones theological, critical Edition of the Latin text, Spanish
version, general introduction and introductions with the study of its theological-legal doctrine by Teofilo Urdanoz, BAC,
Madrid, 1960, pp. 1302-1375; Of homicidior (1539), in Francisco de Vitoria: Relecciones theological, T. Urdanoz (ed.),
Madrid, 1960, pp. 1083-1130.
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In his attempt to justify the inalienable rights of man to existence and to own property, he
suggested the idea of state sovereignty because only the state have the authority or right
to use public power by governing in order to protect and preserve people otherwise
individuals would be torn apart if they were not a providential force, a state, to consider the
common good and provide for the general welfare. A ruler therefore, should subordinate
both peace and war to the common good of all. Consequently, the government is not
legitimate unless a majority agrees with the exercise of power.**

While the laws of nations are derived from natural law and confer rights and
obligations, the world as a whole nevertheless, has the power to create international laws
that are just for all persons, and no country should be allowed to violate these international
laws. Any war that confers advantage to one nation but is injurious to the world is therefore
unjust. This is in allusion to Spain’s imperial claim over the Indians. He further argued that
the Indians have the right of possession of their goods and must be treated as the rightful
owners, and unbelief in the Christian God does not deprive one of owning property
because believe in God and owning property are not synonyms. Therefore, the Pope and
the Christian world had no authority either over non-believers or could they wage war
against the Indians because they did not acknowledge the papacy.>*® According to Vitoria,
any act of depravity from one person to the other irrespective of race, colour, religion,
country, belief is an act of aggression and infringement upon the fundamental human rights
of the victims which are contrary to the laws of nature. But on the enforcement of Spanish
laws, Vitoria conceded to the Spanish sovereign’s minimum rights to stop human sacrifices
and cannibalism by force in order to protect innocent people. It appears Vitoria advocated
the tit-for-tat policy when he postulated that oppressors, robbers, and plunderers should
not be allowed to commit their crime with impunity without others having the right to
retaliate.** For a proper understanding and appreciation of Vitoria’s concept and
philosophy, the analysis of the historical role that the School of Salamanca in the
renaissance and more so in natural law played, shall be the object of analysis. The School
of Salamanca was the centre of learning for diverse intellectual Spanish theologians, who
were rooted in the intellectual and pedagogical work of Francisco de Vitoria.>*

542 Compare de Vitoria, Francisco, De Poteste Civili, 1528 (= College.Philosophical Texts), introduction by Robert

Schnepf, Berlin 1992; Id. Natural Law and Church Law 1150-1625, Emory University Studies in Law and religion, NR.
5, Atlanta, GA 1997.
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History, Vol. 1: The Renaissance, 1902; Cronin, V., The Florentine Renaissance, 1969; Id. The Flowering Renaissance,
1992; Ferguson, W. K., The Renaissance, Europe in Transition, 1300-1500, 1962; Haskins, C. H., The Renaissance of
the Twelfth Century, 1927.
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The beginning of the 16™-century marked the traditional Roman Catholic conception of
man and of his relation to God and to the world, which had been assaulted by the rise of
secular humanism, by the Protestant Reformation and by the new geographical discoveries
and their consequences. These problems and others were addressed by the School of
Salamanca. Francisco de Vitoria, Domingo de Soto, Martin de Azpilcueta (or Azpilicueta),
Tomas de Mercado and Francisco de Suarez, all scholars of natural law and of morality,
founded a school of theologians and jurists, which undertook the reconciliation of the
teachings of Thomas Aquinas with the new economic order.>*® Their topics were based on
man and his practical problems (morality, economics, jurisprudence e.t.c.). The School of
Salamanca could be divided into two schools of thoughts, i.e. School of the
Salmanticenses and that of the Conimbricenses. While the first began with Francisco de
Vitoria (1483-1546), and reached its zenith point with Domingo de Soto (1494-1560), the
Conimbricenses were Jesuits who, from the end of the 16™M-century took over the
intellectual leadership of the Roman Catholic world from the Dominicans. Among those
Jesuits were Luis de Molina (1535-1600), the aforementioned Francisco de Suarez (1548-
1617), and Giobanni Botero (1544-1617), who would continue in Italy. The name
Conimbricenses refers to the University of Coimbra in Portugal.>” The doctrines of the
School of Salamanca were all embracing and represented the end of the medieval
concepts of law, with a revindication of liberty in Europe. The natural rights of man came to
be the centre of attention, including rights to a corporal being (right to life, economic rights
such as the right to own property) and spiritual rights (the right to freedom of thought and to
human dignity).

>4 For more details about Thomas Aquinas, see Bibliography of Additional Readings, In Adler, Mortimer J., (ed.), Great

Books of the Western World, 2™ ed., v. 2, Chicago: Encyclopedia Britannica, 1990, pp. 987-988; Peterson, Craig and
Pugh, Mathew S., (eds.) Analytical Thomism: Traditions in Dialogue, Ashgate, 2006; Nicholis, Aidan, Discovering
Aquinas, Grand Rapids, MI: Eerdmans Publishing Company, 2002, pp. 173-174; Aquinas, Thomas, Aquinas Shorter
Summa, Manchester, NH: Sophia Institute Press, 2002, pp. 228-229.

*4" “Commentarii Collegii Conimbricensis Societatis Jesu in octo libros physicorum Aristotelis Stagyritae”, Coimbra, 1591;
“Commentarii Collegii Conimbricensis Societatis Jesu in quattuor libros physicorum Aristotelis de Coelo”, Coimbra,
1592; “Commentarii e.t.c. in libros meteorum Aristotelis Stagyritae”, Coimbra, 1592; “Commentarii e.t.c. in libros
Aristotelis qui parva naturalia appelantur”, Coimbra, 1592; “Commentarii e.t.c. in libros Ethicorum Aristotelis ad
Nichomachum aliquot Cursus Conimbricensis disputations in quibus praecipua quaedam Ethicae disciplinae capita
continentur”, Coimbra, 1595; “Commentarii e.t.c. in duos libros Aristotelis de generatione et 132cepticall132”, Coimbra,
1595; “Commentarii e.t.c. in tres libros Aristotelis de Anima”, Coimbra, 1592; this treatise was published after the death
of Father Emmanuel Golz (whom Father Fonseca had commissioned to publish the earlier volumes by Father Comas
Maggalliano, Magalthaens. To it he added a treatise of Father Balthazaar Alvarez “De Anima Separata” and his own
work “Tractatio aliquot Problematum ad quinque Sensus Spectantium”; “Commentarii e.t.c. in universam dialecticam
nunc primum (ed. Venice), 1606.
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If one recalls that these laws existed before, during and after Atlantic slavery, it will
not be far fetched to conclude that the apostles and masters of the Atlantic Slavery and
slave trade knew the existence of these laws or ought to know the existence of these laws
but nevertheless, compromised these rules and regulations to perpetuate their buying and
selling of human beings. Detailed analysis will follow later. The School of Salamanca also
reformulated the concept of natural law and that law originated from nature itself. The
implication here is that, giving that all humans share the same nature, they also share the
same rights such as equality or liberty. This principle was contrary to the view then
predominant in Spain and Europe viewed the American Indians or Africans as children or
as incapable in the recognition of their rights — such as rights to reject forcible religious
conversion or the right to their own land and therefore should be led by the Europeans so
as to achieving these goals. Given that we all live not isolated but in society, so is natural
law not limited to individuals. Thus, for example, justice is an example of natural law
realized in society.>® For Gabriel Vazquez (1549-1604) natural law dictates an obligation to

act in accord with justice.

5.7 Fransisco de Vitoria on the Theory of ius gentium
Fransisco de Vitoria was perhaps the first to develop a theory of ius gentium (the

rights of peoples), and this is an important figure in the transition to modernity. He
extrapolated his ideas of legitimate sovereign power to society at the international level,
concluding that this scope as well ought to be ruled by just forms respectable of the rights
of all. The common good of the world is a category superior to the good of each state. This
meant that relations between states ought to pass from being justified by force to being
justified by law and justice. Francisco de Vitoria essentially invented international law.>*

Francisco de Suarez subdivided the concepts of ius gentium into ius intra gentes.
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lus intra gentes corresponded to modern international law, and was something common to
the majority of countries (although being positive law, not natural law, it was not necessarily
universal); ius intra gentes or civil law is specific to each nation. Positive law is usually
man-made law, that is, law established by governmental authority especially that, which
has been codified into written forms (statutory law). The term is often used with natural law
and legal realism.>*° Various philosophers have put forward theories contrasting the value
of positive law relative to natural law. The normative theory of law gave pre-eminence to
positive law because of its rational nature. Classical liberal and libertarian philosophers
usually favour natural law over positive law.>* Since the merits and demerits of slavery and
slave trade rest on the question whether slavery during the 17" and 18" centurires was
legally justified or not, the yardstick to answering this question is prescribed through legal

positivism and natural law and therefore, needed some elaborations.
5.8 Legal Positivism and Natural Law

Legal Positivism is a body of legal theory asserting that there is an essential
connection between law and justice; but many legal positivists endorse the separation
thesis: that the ideal of legal validity has no essential connection with morality or justice.
The principal claims of legal positivism are that:

1). Laws are rules made, whether deliberately or unintentionally by human beings;
2). There is no inherent or necessary connection between the validity conditions of law
and ethics or morality.

Jeremy Bentham, the English philosopher of utilitarianism distinguished between
people he called “expositors”, whose task it was to explain what the law in practice was;
and “censors”, those who criticize the law in practice and compared it to their nations of
what it ought to be. According to him, the philosophy of law, strictly considered, was to

explain the real law of the expositors, rather than the criticisms of the censors.>*
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John Austin distinguished a feature of legal positivism or legal system by which the
existence of a sovereign is recognized by most members of the society, but who is not
bound by any human superior. *** His criterion therefore, is the validity of a legal rule in
such a society, which bears the warrant of a sovereign and which will be enforced by the
sovereign power and its agents. The American judge, Oliver Wendell Holmes, sees legal
positivism in a sense, as the science of those who observe and give counsel as to what
government might do. Therefore, law is not so much a body of rules and procedures as it is
a body of knowledge that predicts what courts are likely to do. He acknowledged that the
rules printed in statute books and precedents can be swayed by effectively marshalled
cases and legal arguments.®* Similarly, Niklas Luhmann advances that the essence of
positive law is that it is a decision. “We can reduce this concept of positive law to a formula,
that law is not only posited (that is, selected) through decision, but also is valid by the
power of decision (thus, contingent and changeable).” Positive law, therefore, is
changeable law. For example, abortion can be illegal yesterday, legal today, and again
illegal tomorrow.>*

The conclusion deductible from the foregoing is that positive laws are wilful laws and
are those branches of laws that must justify themselves with reason. It is for this reason
that the rise of positive laws is accompanied by the rise of legal science as a means of
giving reasons and justifications for laws. It is no surprise, therefore, that law, today, is
infused with the language and practice of social sciences, from law and economics to the
sociology of law and other normative socio-legal studies.

59 Summary
It is however doubtful whether any universal kind of positive law existed during

slavery vis-a-vis Atlantic Slave Trade.
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There were legal status by the Romans, the Greeks, the Jews, the Arabs as discussed
above but these collections of legal norms did not deal specifically with the question of
slavery and slave trade beyond their borders and culture and therefore, these laws had no
erga omnes obligations. Any further analysis on this topic at this stage appears to be
superfluous since it may not have any relevance to the subsequent examinations on

reparations.

5.10 The Incompatibility of Law and Ethics
Since there is no evidence to suppose that legal positivism had a universal

application to slave societies and slave trade, efforts shall be made here to ascertain the
combination of law and ethics so as to accord legal basis or otherwise to slavery vis-a-vis
Atlantic Slave Trade.

Legal positivism is not synonymous to ethics, because it is possible that legal rules
do not have ethical components and laws that are positively evil, such as the laws of
slavery and apartheid. Some jurists argued however, that even the most pedestrian of laws
carry the moral or ethical requirements that, as Samuel Adams said, the state of Nature
may be abridged only for the basic maintenance of the greater society. Such order is a
moral imperative. For example, a law requiring driving on the right side of the road indeed
has a philosophical moral basis, but not that the right side is socially preferable to the left
side. But, that right is socially preferable to nothing.*” Legal positivism is not synonymous
with ethical positivism or for that matter, with moral relativism. It is at least a possible view
point that there exists a natural ethical code while maintaining that its translation into law
remains local and contingent. The argument of legal positivism is not that ethics is
irrelevant to every law; rather, that law and ethics are two different things, two fields that
occasionally overlap but whose underlying logic remains separate. The legal positivist
emphasizes that the law that forbids theft and the law that commands that you drive on the

proper side of the road are two exemplars of the same phenomenon.>*®
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Lon L. Fuller took a contrary view and postulated that law has its own internal morality.
Thus, laws must be promulgated, announced to the public and not self-contradictory.
Unless laws fulfil these requirements, they cannot fulfil their role in the social order; for
without fulfilling these requirements, it would be impossible for anyone to know the laws or
obey them. These requirements, according to Fuller, are ethical requirements and they
constrain laws even without regard to any rules of ethics exterior to the legal process. This
thesis may contradict the tradition of natural law, which asserts that natural justice is
explained through the dispute-resolving function of the courts and the extension of
precedence by analogy through the common law process.*® As A. P. Herbert observed,
“there is no precedent for anything until it is done the first time”.*®® Ronald Dworkin
distinguishes between principles and rules. Rules are like the law that tells you, which side
of the street to drive on, they are essentially binary in application; they either govern a case
or they don’t. Principles are substantially more vague statements of policy and ethical
norms, brocades, and/or similar maxims. From the perspective of the common law
tradition, the difference between rules and principles is roughly analogous to the difference
between law and equity. ** Riggs v Palmer is a classic case, which Dworkin often cites in
which principle trumped law. The case held that a murderer cannot inherit his victim’s
property, despite the fact that the victim’s will said unambiguously that the murderer was
the heir, and the statute of wills said the will was valid and should be carried out.*** Robert
Alexy argues that every legal rule is ethically relevant, since it affects freedom, which
according to Alexy, is of obvious ethical significance.*®
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5.11 Conclusion
The instrument of interpretivism may help to summarize the aforementioned thesis

and perhaps accord the ethics of law on positivism its role in the evaluation and
consequences of slavery and slave trade. Interpretivism is a school of thought in
contemporary jurisprudence and philosophy of law. Interpretivism is usually a thesis based
on the nature of law, which is sometimes seen as a third way between natural law and
legal positivism. The word also covers continental legal hermeneutics, legal hermeneutics
can be seen as branch of philosophical hermeneutics, whose main authors in the 20™
century are Heidegger and Gadamer, both drawing on Husserl’s phenomenology.* In a
wider sense, interpretivism includes even the theses of, in chronological order, Josef
Esser, Theodor Viehweg, Chaim Perelman, Wolfgang Fikentscher, Castanheira Neves,

Friedrich Muller, Aulis Aarnio, Robert Alexy and the main claims of interpretivism are:

1. Law is not a set of given data, conventions or physical facts, but what jurists aim to
construct or obtain in their practice. This marks a first difference between
interpretivism and legal positivism. But the refusal that law be a set of given entities
opposes interpretivism to natural law too.

2. There is no separation between law and morality, although there are differences.
This is the opposite of the main claim of legal positivism.

3. Law is not immanent in nature nor do legal values and principles exist independently
and outside of legal practice itself. This is the opposite of the main claim of natural

law theory.>®
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Chapter VI: The Meeting of Cultures and the Element of Pacta Sunt
Servenda

6. Pacta Sunt Servanda

6.1 Historical Background
The sanctity of contracts called “pacta sunt servanda” was developed in the East by

the Chaldeans, the Egyptians, and the Chinese. According to the view of these people, the
national gods of each party took part in the formation of the contract. Therefore the gods
were guarantors of the contracts and threatened to intervene against the party that may
breach the contract. The formulation of contracts was subsequently bound in a solemn
religious formula and a cult of contracts thereafter developed.*® The Islamic people also
adopted the principle of pacta sunt servanda and this also had a religious connotation.
Muslims contracting partners must abide by their stipulations and these can be found in the
Quran, for example, where it is said: “Be you true to the obligations, which you have
undertaken....Your obligations, which you have taken in the sight of Allah...For Allah is
your Witness.”™®” With the peoples of the Mediterranean era, the combination of common
interests in a regulated trade and religious motive was preferable. The juridical sense of the
Romans recognized that a well regulated trade was possible if contracts were kept.>®
Though contracts were considered as being under divine protection, their psychological
basis then was, above all, the necessity of a legal regulation of international contractual
relations.”® Christianity also played a great influence on the principle of pacta sunt
servanda. Its basic tenet demanded that one’s word be kept, as is clearly written in the
Gospel according to Saint Matthew, chapter 5 verses 33 to 37, where it is written: “But let
your communication be, Yea, yea; Nay, nay; for whatsoever is more than these cometh of
evil.” Later, the Fathers of the Church set forth in detail the notion of the sanctity of
contracts. Thus St. Augustine (354-430), for example, taught that one must keep one’s
word even with one’s enemies. The same idea is to be found in the Decretum Gratiani.>™

In the Middle Ages, after the empire of Charles the Great was dissolved, the
principle of vassalage acquired a decisive meaning; simultaneously, the Roman laws were

also strengthening the concept of an obligation to perform contract. This feudal system

%% de Taube, Baron Michel, L’inviolabilité des traités, 32 Hague Academy Recueil des Cours, I, 1930, p.299; Redslob,
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%% \Wehberg, Hans, Pacta Sunt Servanda, 53 AJIL 1959, p. 775

*%9 ibid. n.566 de Taube, p. 321.

°"° Gospel according to Saint Mathew, chapter 5 verses 33 to 37.

*"L ibid. n.566 de Taube, Second section, Ch. 23, pp. 1, 3.

139




involved a chain of contracts, which was voluntarily entered into by lords and vassals. The
Christian Knight was required to keep to his given word ** and at the same time the Roman
law was also strengthening the concept of an obligation to perform contract. And thereafter,
the renaissance and the reformation followed. Machiavelli (1469-1527) particularly
unreservedly supported the general value of religion. Though he adhered unreservedly to

"% nevertheless, his political thought was

the general value of religion, morality and law,
influenced by the concept of necessity and expediency. He asserted that the Prince could
put himself above law and justice, should this be necessary for the state. To be sure,
Michiavelli said that the Prince ought, if he could, to follow the paths of goodness; but he
was justified in doing wrong in cases of necessity. In order to protect the interests of the
state, explained Machiavelli, the Prince must be ready to act “against loyalty, against
charity, against humanity and against religion.”" However, the influence that Machiavilli
exercised upon contemporary thinking especially in the field of international law, cannot be
overestimated. The fact that Machiavelli, in Il Principe (first published in 1532) had broken
with Christian ethics and taken up ancient heathen ideas prevented the spread of his
teaching and immediately afterwards the focus of politicians was redirected to religious
contest, which divided the Christian world and “the ancient and heathen State idealism of
Machiavelli was no longer understood by the people of the time of the Counter-
Reformation, even by the free-thinkers, who continued the secular Spirit of the
Renaissance.”™” There were lots of oppositions to the concept of Machiavelli, particularly
the progenitor of the modern theory of sovereignty, Bodin. Though Machiavelli’'s views
were however helpful and positive to those who admitted exemptions to the sanctity of
contracts vis-a-vis pacta sunt servanda, Thomas Aquinas, who on principle demanded that
contracts be performed even with regard to enemies, has also said that, if the
circumstances existing in reference to person or objects at the time of making the contracts
had changed, non-performance of the contract was permissible.””® On the basis of this
principle, the doctrine of clausula rebus sic stantibus was born. There is a general
consensus amongst philosophers, that this doctrine could be regarded as justified even till
today, however only on the basis and circumstances at the time when the contract was

entered into and also when each contracting party demands the right for a revision —
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a right, which must be exercised in good faith. On the other hand, a unilateral right of
termination or alteration was not permissible.*"”

Jean Bodin in his major work, “De la Republique” (1577) defined national
sovereignty, as the highest authority independent of state laws, with respect to the citizens
as subjects of the state (summa in cives ac subditos legibusque solute potestas). He
added that no one could bind himself through his own laws and that no law was so sacred
that it could not be changed under the pressure of necessity. Nothing could be

discreditable, he said, which was connected with the welfare of the state.*”®

6.2 Analysis
It may not be far—fetched to conclude here on the basis of the above-mentioned

subjects that international agreements need not be kept if their performance is no longer in
the interest of the state. However such a conclusion may be superfluous because of the
following. Jean Bodin set up his theory of sovereignty in order to build up the complete
autonomy of the French state as against the three powers which, in the Middle Ages,
threatened its independence; the church, the Roman empire and the feudal lords.>"”

On the principle of pacta sunt servanda, Bodin stated expressly that the sovereign is
subject to legal rules and the princes “are all bound by God’s law and also by the law of
nature.”™® The prince must keep his word, for “feudality and loyalty are the very basis of all
justice, not only in the state but also in the whole human community.”® Contracts
concluded with foreign countries must be faithfully performed and the danger of destruction
cannot release the state from its contractual obligations.®® In his contribution, Jellinek
postulated that the theory of Bodin and the political theories of the 16", 17" and 18™
centuries were illogical. Jellinek restricted, “in conformity with the Spirit of the times, ‘the
sanctity of contracts for states, according to Bodin’s concept of sovereignty to such
contracts “which established a lasting situation (e.g., treaties of peace or of cession) or
which provided for a short period of performance by the State with the means at its

disposal.”® He thought that a lasting restriction of the legislative and administrative powers
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of the state, as is frequently found in modern contracts, would amount to “an unacceptable
surrender of sovereignty.”* However if Bodin’s thought is adapted to its contemporaneous
world setting, where there were neither unions, nor supra-national organizations, then it
would appear that Bodin’s theory included all the national contracts, which could be made
at the time, and that his principle of sanctity of contracts was not limited to a special kind of
convention. It is a fact that Bodin made exemption to the rule, for example, “in cases where
what you have promised is by nature unfair or cannot be performed.”® Such exemptions
gave the support of power politics a privilege for extensive interpretation.*® In his reaction,
Grotius argued that the king himself cannot reverse a position that was previously
established in a civil law, and nullify a contract or release himself from his oath.*®” These
reservations portrayed that Bodin’s doctrine has scarcely been disadvantageous to
international law and in particular to the sanctity of contracts. Francisco de Vitoria (1483-
1546),>*® and Francisco de Suarez (1548-1617),°* amongst others had also supported the
principle of sanctity of contracts. However in the 17" century, an antithesis of the principle
of sanctity of contracts arose from two great philosophers, Hobbes and Spinoza, also
called the exponents of the doctrine of raison d’Etat. Thomas Hobbes (1588-1679), the
English philosopher of utilitarianism, propounded in his “Leviathan”, that the holder of state
power had an almost unlimited power and must not be bound by the principle of justice but
those of wisdom.**® Nevertheless, Hobbes recognised as natural law the principle that
agreements are to be honoured. The idea of wrong emanates out of the non-performance
of a contract, the promisor being therefore, in contradiction with himself. And finally, he
sacrificed the sanctity of contracts at the altar of state security.*" In his “Tractatus
Theologicopoliticus” (1670), Spinoza (1632-1677) said that no holder of state power can
adhere to the sanctity of contracts to the detriment of his own country without committing a
crime.*” Therefore, for Hobbes, the sanctity of contracts is only sacrosanct, if the security
of the state is not in question. This is undoubtedly a rejection of the principle of pacta sunt
servanda and Spinoza can in fact be described as a forerunner of Hegel.>*® Other notable
writers in this field are Samuel Pufendorf (1632-1694) and Cornelius van Bynkershoek
(1673-1743).
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In his book, “De jure naturae et gentium” (1672), the former described as one of the
inviolable rules of natural law that each man must keep his word without breaking it.*** The
latter expressed the opinion that without the principle of good faith and that of the binding
force of contracts, international law would be entirely destroyed.*® Emer de Vattel (1714-
1767) in his famous “Driot des Gens” (1757), accorded this question a special section of
his book, under the title “Obligation to keep Contracts.” **®* He advanced that nations and
their leaders must hold fast to their oaths and their contracts, since no security and no
commerce would otherwise be possible between nations. He pointed out on several
occasions what he called “foi des 143cepti”. He meant something more as was shown by
Ernst Reibstein,”’ than the mere sanctity of contracts between the contracting parties. He
shared the same opinion with Abbe de Mably (1709-1785), who, in his “Droit public de
I'Europe” (1748), referred to the trust that all powers should and must create through the
establishment of an objective legal order, even though limited to single states.>*® By the
application of the clausula rebus sic stantibus, Vattel cautioned: it would be a shameful
misuse of the clause — in his opinion — if a contracting party took advantage of any change
in the circumstances to release himself from his obligations.>*

8% and Johann Jacob Moser

Nothing would then be left upon which one could rely
(1701-1785), the founder of the positivist school of international law, explained, in his
“‘Grundsatze des jetzt Ublichen Europaischen Volkerrechts in Friedenszeiten” (1763), that
contracts could only be canceled “with the consent of all interested parties.” Georg
Friedrich von Martens (1756-1821) explained in his “Einleitung in das positive Vélkerrecht,
auf Vertrage und Herkommen gegriindet” (1796): ** a valid and binding contract creates,
for nations and individuals alike, the complete right to demand from the other party the
performance of the contract, so long as the contracting party, on his side, has performed
satisfactorily his obligations. Johann Ludwig Kliber (1762-1837) in his Europaisches
Volkerrecht (1821) ** devoted to the sanctity of contracts a special chapter in which he
emphasised that the performance without breach of international contracts was a principle

of all nations and was required by the very purpose of the state.
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There were also notable voices against the philosophy of pacta sunt servanda and
foremost in this vanguard of dissenters was the German philosopher, Georg Friedrich
Wilhelm Hegel (1770-1831) who had an immense influence on the thinking of the 19"
century on international law. For him the law was a product of the will. The will of the nation
was the carrier of the law. Contracts could therefore be valid only so long as they
contributed to the welfare of the state. The sanctity of the state was for Hegel
preeminent.®

The influence of his theory on the German, Italian, English and French doctrine of
international law has been clearly portrayed by Verdross.®® One can see this influence with
the German’s scholar, August Wilhelm Heffter (1796-1880) on the sanctity of contracts in
his book, “Das Europaische Volkerrecht der Gegenwart” (1844), pointed out that Pacta
sunt servanda was a foremost principle of international law but however limited the scope
of the principle as follows: “one can scarcely disagree with the view that a contract in itself
creates a right only through the union of wills (duorum vel plurium in idem consensus) and
thus only for so long as this union exists.”® This Observation prompted the editor of the
last two editions of the work, F. Heinrich Geffcken, to add: “but nevertheless for so long as
the will of the contracting parties has bound them, unless there exists a special reason to
justify a withdrawal from the contract.”®"’

These divergent views prompted international jurists to find a synthesis to the
application of the sanctity of contracts because of their perception that international law
was being undermined and the principle of sanctity of contracts was based on the will of
the state. They therefore, suggested a basis which would leave unaltered the principle of
the sanctity of contracts in spite of a continued adherence to the will of the state as a
foundation of international law. Consequently, George Jellinek (1851-1911) rested the
validity of international contracts on the self-imposed obligation of states: “The state can
release itself of any self-imposed restraint, but only in legal forms and in creating new
limitations. The restraint, but not the particular limitation is permanent.”® It is clear in so far
that the state, if its will is decisive in the final analysis, can release himself from a self-
imposed obligation and if there is no higher will, which compels the state to keep its word,

then there is no sufficient basis given to the contract, which obligates the state to observe
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it. This theory did not go down well with modern theorists of jurisprudence. In his attempt to
reconcile the doctrine of the will of the state with the rule of pacta sunt servanda, Heinrich
Triepel (1868-1946) in his classical work, “Volkerrecht und Landesrecht” (1899), rejected
Jellinek’s theory of self-imposed obligation, and therefore sought to show that the source of
contracts was a common will of the contracting parties, “which arises through interaction
with the will of other states.” This principle also turned out to be a failure, because the
binding character of a contract is based not on a higher law but on the will of the states.
even if it is based on the will of majority of states, the hypothesis of a “common will” is a
mere fiction.

It should be added that Triepel limited the application of his theory to agreements in
the sense of law-making treaties (“145cepti-lois”). Above all, however, only a law which
stands above the will of the state can create the binding power of contracts. This theory
was abandoned later and another principle of pacta sunt servanda was sought. Dionisio
Anzilotti (1867-1950) described the principle of pacta sunt servanda as a hypothetical basic
norm, which can be assumed but not proven.®® For him, the rule pacta sunt servanda is the
basic norm for all international law. This principle cannot, however, explain the validity of
customary law and above all the validity of contracts cannot rest upon a mere postulate.
This new theory of international law, whether it is regarded as positivist or not, adheres to
the validity of the term pacta sunt servanda. This is hardly surprising, since any other view
will amount to denying the existence of international law in general. If one considers that
the law of nations was built less upon customary law than upon contracts, if contracts
validly concluded were not binding, then international law would be deprived of a decisive
foundation and a society of states will no longer be possible. International law, and with it
also the sanctity of contracts, results by a natural necessity from the inevitability of social
intercourse; the binding force of contracts is an obligation, which exists, not only vis-a-vis

the contracting parties, but also vis-a-vis the international community as a whole.**

6.3 The Maxim of Pacta Sunt Servanda
In this subchapter, the legal sources of the sanctity of contracts vis-a-vis pacta sunt

servanda will be evaluated and the application of this concept to international law.
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The principle of the sanctity of contracts is a general legal principle, which is found in foro
146¢ceptica in all countries.® It is one of the most important general principles of law
particularly in the relations between nations. For example, was the slave trade between the
Europeans and Africans contracted, and if the answer is in the affirmative, what was the
nature of the contract and its wordings? Was this contract infringed upon by one or two
parties? Suppose this question cannot be adequately accommodated by pacta sunt
servanda, then the available historical documents do not show any adherence to
contracting principles, like stipulating the rights and duties of seller and buyer. It can be
said that without this instrument of contract, no international law would have been
possible.®™ Pacta sunt servanda is also a part of customary law and the phrase pacta sunt
servanda as | have examined above, has a religious origin and was subsequently
integrated into international law. *** The usage (consuetudo) exists - that is to say, the
application, always repeated, of the principle (in spite of many breaches of the same) — in
the life of individuals and nations alike. One could even speak of a “use from time
immemorial,” if this was a necessary condition of custom, which is, however, not the
case.®™ Likewise the 146ceptic iuris sive 146cepticall46za is given. For governments have
always taken the view that the principle corresponded to their conviction. Though breaches
of contracts had been recorded in the course of history, however the principle of the
sanctity of international contracts has through the ages preserved its validity and its breach
has always being regarded as a wrong, which entitles the wronged party to demand for

compensation.
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Many declarations have been made by leaders and rulers of nations in the course of
centuries, so as to emphasize the obligation to observe the sanctity of contracts.®® Few
examples will suffice here. Lord Russel, British foreign minister, in a dispatch dated
December 23" 1860, to the British ambassador in China, Earl James Bruce Eigin, said that
the universal notion of justice and humanity teach even the worst barbarians among human
beings, that, if an agreement have been made, the law demands its observance.®’ And
later the American Secretary of State, Cordell Hull, on July 16™ 1937, in his speech on
international affairs, said of American foreign policy:
“We advocate faithful observance of international agreements. Upholding the principle
of the sanctity of treaties, we believe in modification of provisions of treaties, when need
therefore arises, by orderly processes carried out in a spirit of mutual helpfulness and
accommodation. We believe in respect by all nations for the rights of others and
performance by all nations of established obligations.”"®
There were also many declarations made by many states in favour of pacta sunt servanda.
One of the most famous is the statement made by the Powers in the case of the
neutralization of the Black Sea, when Russia, on October 19-31, 1870, suddenly
repudiated her obligation, under the Paris Peace of 1856, to keep in the neutralized Black
Sea henceforth only a fixed number of warships of a fixed tonnage. In the London Protocol
of January 17, 1871, it was said that the representatives of North Germany, Austro-
Hungary, Great Britain, Italy, Russia and Turkey, having met in a conference, recognized
as a necessary principle of international law that no Power can repudiate the obligations of
a contract nor change its provisions without having obtained first the consent of the other
contracting parties by a peaceful understanding.®”® Further, one can read in a communiqué
of the Atlantic Council of December 16, 1958, in response to the Russian withdrawal from
the provisions of the Inter-Allied Agreement on Berlin, that no State has the right, by itself,
to free itself unilaterally from its contractual obligations. The Council declares that such a
procedure destroys the mutual trust between nations which represents one of the

foundations of peace.*®
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gentium, Ser. B, Sec. |, Vol. |, Para |, p. 742, Vol. II, Para 2, p. 199.

67 ibid. Frangulis, A. F., p. 94 ; Basdevant, Jules, 58 Hague Academy Recueil des Cours, 1936, loc. p. 641.

618 Hackworth, Digest of International Law, Washington, 1943, p. 164.
%19 ibid. n.616 Frangulis, A. F., p. 95.

620 Neue Ziircher Zeitung, Dec. 17, 1958, Noon ed.; 40 Dept. of State Bulletin, 1959, p. 4.
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Treatise of the sanctity of contracts had been extraordinarily numerous. Here are also
some examples, the preamble of the Covenant of the League of Nations characterizes as
an important fundamental principle, in order to promote international co-operation and to
achieve international peace and security, the rule of “scrupulous respect for all treaty
obligations in the dealings of organized peoples with one another.”* In the preamble of the
Charter of the United Nations one finds likewise, “respect for the obligations arising from
treaties and other sources of international law.”* Not less important is the reference in
Article 5 of the Charter of the Organization of American States that international order is
based, among other things, on the faithful fulfilment of the obligations arising from treaties
and from other sources of international law.

Arbitral tribunals have, through the ages, respected the sanctity of pacta sunt
servanda °* and few examples shall be given here: In his decision of April 7, 1875, the U.
S. Ambassador in Santiago, as sole arbitrator in the dispute between Chile and Peru, held:

“It is a principle well established in international law that a treaty containing all

elements of validity cannot be modified except by the same authority and according

to the same procedure as those which have given birth to it.”**

In the case of Ch. Adr. Van Bokkelen, between the United States and Haiti, the
arbitrator, A. Porter Morse, in his decision of December 4, 1888, stated:

“Treaties of every kind, when made by the competent authority, are as obligatory

upon nations as private contracts are binding upon individuals . . . and to be kept

with the most scrupulous good faith.”*
In a controversy between the United States and Great Britain, the Permanent Court of
Arbitration in The Hague held, in its award of September 7, 1910: “Every State has to
execute the obligations incurred by treaty bona fide, and is urged thereto by the ordinary

sanctions of international law in regard to observance of treaty obligations.”®*

%21 The Council of the League of Nations in its Resolution of April 16, 1935, cited this when, contrary to the provisions of

the Versailles Peace Treaty, Hitler reintroduced universal military training in Germany. League of Nations Official
Journal, May, 1935, p. 551; Briggs, Herbert W., The Law of Nations, 2" ed., London, 1953, p. 869; Basdevant, Jules,
loc. 58 Hague Academy Recueil des Cours, 1936, p.641; McNair, Arnold Duncan, The Law of Treaties, Oxford, 1938,
p. 351.
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School, 29 A.J.l.L. Supp. 977, 1935; Frangulis, A. F., Frangulis, A. F., Théorie et Pratique des traités internationaux,
1934; Whitton, John B., 49 Hague Academy Recueil des Cours, lll, 1934, p. 236.
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1850, Washington, 1898, p. 2.
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In its first Advisory Opinion on July 31, 1922, on the designation of the workers’ delegate to
the International Labour Conference, the Permanent Court of International Justice
emphasized that a contractual obligation was not merely “a mere moral obligation” but was
an “obligation by which, in law, the parties to the treaty are bound to one another.”*

Later on, the International Court of Justice, in its Advisory Opinion of May, 28, 1951,
on Reservations to the Genocide Convention, stated that “none of the contracting parties is
entitled to frustrate or impair, by means of unilateral decisions or particular agreements, the
purpose and raison d’étre of the convention.” In his statement following the Judgment of
the International Court of Justice of November 28, 1958, in the case concerning the
Application of the Convention of 1902 governing the Guardianship of Infants (Netherlands
v. Sweden), the Soviet Judge, Mr. Kojevnikov, expressly based his opinion on the principle,
Pacta sunt servanda;*® the Mexican Judge, Mr. Cérdova, in his dissenting opinion, referred
to the rule as “a time-honoured and basic principle.”®*

The rule of pacta sunt servanda as a general principle of law is seen and found to
be binding on all nations and is also valid exactly in the same manner, whether it is in
respect of contracts between states or in respect of contracts between states and private
companies or whether the contracts of a state with a foreign company for the purpose of
granting a concession as being quasi international law agreements or whether on ascribing
to them another character, the principle of the sanctity of contracts must always be

applied.®*

6.4 Conclusion

The examination so far has been proven beyond any reasonable doubt that the
sanctity of contracts is an essential ingredient of the life of any social community and in the
life of international community particularly on relations between states and foreign co-
operations or foreign individuals because the principles of pacta sunt servenda was
sacrosanct to the various parties.

527 publications of the Permanent Court of International Justice, Ser. B, No. 1, 1922-1946, p. 19.

%28 |nternational Court of Justice (Rep. 21), in its Advisory Opinion of May 28, 1951.

52% |nternational Court of Justice November 28, 1958, the Soviet Judge, Mr. Kojevnikov, in his statement referred to the

principle of pacta sunt servanda.
830 |nternational Court of Justice, in its Advisory Opinion of November 28, 1958, the Mexican Judge, Mr. Cérdova, in his

dissenting opinion, referred to the rule as “a time-honoured and basic principle.”

831 Zeitschrift fiir auslandisches ffentliches Recht u. Volkerrecht, 1958, p. 638 ff.
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The economic relations between states and foreign co-operations would have been difficult
without the principle of pacta sunt servanda. But one of the most notable proof in history
and the best proof for that matter is because of the following facts: It has long been
suggested that disputes between states and foreign companies (or foreign individuals)
should be submitted to international adjudication. Such a course would be meaningless if
the principles of Pacta sunt servanda were not applicable also to that kind of relations. How
would it be possible to suggest the creation of such an International Court of Justice if
contracts between a state and a foreign company were not binding? Verdross has shown
that such contracts are subject to the general principle of law: pacta sunt servanda.®*
Moreover, evidence of historical origins of slavery began with the enslavement of captives
taken in violent conflict. This has often been expressed in the language of a bargain, with
prisoners agreeing to serve as slaves to avoid certain death. It is also clear, for example
that this one-sided bargain usually involves individuals deemed to be of potential value with
more troublesome adult men regularly being killed. But in most cases, enslavement was
not simply an indirect consequence of warfare directed towards other ends, but was also a
major source of martial motivation, as internal and/or external demands for new slaves
regularly proved to be an important catalyst for large-scale organised violence.®*® The
nexus between acquisition had far reaching ramifications and attracted various
modalities.®® The failure of the Europeans to adhere to these principles in their overseas
business activities and later territories is beyond the scope of this thesis, however a careful
examination of European activities and colonialism will show a general pattern of strategy
and that is manipulation, coercing, intimidation and outright war to achieve their various

interests.

632 Verdross, Alfred, Die Einheit des rechtlichen Weltbildes, Tubingen, 1923, p. 6 ff.

Sikainga, A., Slaves into Workers: Emancipation and Labour in Colonial Sudan, Austen, University of Texas Press.
1996, pp. 11-35.
Qiurk, Unfinished Business, p. 52.
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Chapter VII: Radbruch’s Formula of Ratio Juris, Its Logicality and
the Nature of Legal Theory
7. Background

A serious attempt will be made in this chapter to portray the laws that legalised
slavery and slave trade in the United States as a bad law, using the Radbruch’s formula
and analysis to justify this standpoint. Robert Alexy’s conceptual analysis and theory about
the nature of law shall be an indispensable instrument to the formula’s result.

Historically and empirically speaking, philosophers often acquaint themselves with
one tradition of legal philosophy, either natural law or legal positivism. Gustav Radbruch
did combine dialectically, the central theses of traditional natural law theory and legal
positivism. He maintained that law is manifest in nature and is universally accessible and
discernible because humans are rational beings.®® Natural law is a reflection of morality
and therefore laws are only legally valid if they conform to morality. But if morality is in
conflict with a law, the law is deemed null and void. For the sake of argument, “Legal
validity is identified by a purely legal criterion wholly separate from morality. For example,
legislative laws”.**® The two theses of Radbruch dialectic, the morality thesis and the
separability thesis, are defined in terms of antithesis. With the passage of time, intellectuals
have argued that the morality thesis and the separability thesis are both mutually exclusive
and jointly exhaustive.

Other theories different from both traditional theories (i.e. positivism and natural law)
seem disguised versions of the one or the other.”®” This quagmire was resolved by
Paulson, who argued that the philosopher Hans Kelsen resolved this jurisprudential
antimony with his Pure Theory of Law whereby Kelsen attempts to develop a third
alternative.®*® Kelsen combined elements of the morality and separability thesis into a new
distinct theory, and thereby reflecting the two traditions postulated that the traditional

theories are not exhaustive.®*

635 Aquinas, St. Thomas, one of the most influential natural law theorists, states in his Summa Theological — “It’s moral

nature is stamped on a human act by its object, taken with reference to the principles of moral activity that is
according to the pattern of life as it should be lived according to the reason. If the object as such implies what is in
accord with the reasonable order of conduct, then it will be a good kind of action if on the other hand, it implies what
is repugnant to reason, then it will be a bad kind of action”; See also Rachels, James, The Elements of Moral
Philosophy, 1986, pp. 45-46.

Hart, H.L.A., The Concept of Law, 1961. Outlining Hart’'s working rules of recognition and ultimate rule of recognition
illustrate that legal positivism can be quite complicated; Paulson, Stanley L., Continental Normativism and its British
Counterpart How different are they? 6 ratio juris 227, 1993, pp. 236-241.

Paulson, Stanley L., Introduction to Hans Kelsen, Introduction to the Problems of Legal Theory, pp. xvii-xxi, Paulson,
Bonnie Litschewski and Paulson, Stanley L. trans. 1992.
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Radbruch asserted that the objective of legal philosophy is to appraise the law in terms of
congruency with its ultimate goal, i.e. “to realize the idea of law”.**® He buttressed this
statement with analogy. The idea of a table is to serve human beings; consequently, it is
reasonable to measure the reality of tables by the concept of a table and in what ways it
serves human beings. Yet, the concept of tables does not adequately describe all that
encompasses the idea of tables. Tables may be made of wood or metal, but usually of a
hard, stable material; tables are in most cases flat on the top with three or four legs that lift
the flat surface a specific height above the ground. The table is viewed as the complex of

general descriptors whose ultimate idea is to serve humans in particular tasks.

Radbruch finds that, although the concept of law is justice, this alone does not
comprehensively exhaust the concept of law. Justice, he says, leaves open the two
guestions, whom to consider equal or different, and how to treat them. For the law concept
to be completed, Radbruch applies three general precepts: purposiveness, justice and
legal certainty.*** He therefore defines law as “the complex of general precepts for the
living-together of human beings” whose ultimate goal is geared toward justice or
equality.”®** Relevant to the examination here is Radbruch’s works, Five Minutes of Legal
Philosophy *® and Statutory Non-law and Supra statutory Law.** He demonstrated that
where “sacred principles are in conflict with statutory law, sacred principles will prevail”.
There are, therefore, principles of law that are stronger than any statute, so that a law
conflicting with these principles is devoid of validity. To be sure, their details remain
somewhat doubtful, the work of centuries has established a solid core of them and they
have come to enjoy such a far-reaching consensus in the declarations of human and civil

rights that only the deliberate sceptics can still entertain doubts about some of them. **

%40 Radbruch, Gustav, Legal Philosophy, in The Legal Philosophies of Last, Radbruch and Dabin 43, Wilktrans, Kurt, , p.
112.

64l Compare the “American Supreme Court” declaration of the Religious Freedom Restoration Act as unconstitutional city
of Boerne v. Flores, 521 U.S. 507, 1997 and The Statute of Limitations title by adverse possession, the protection of
possessory estate in private law, and the status quo in international law.

642 ihid. n.640, pp. 90-91; Thomas, Hugh, The Story of the Atlantic Slave Trade 1440-1870, 1997, p. 787.
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1991.
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Assuming the whole positive laws fail to address the issue of restitution that resulted out of
the murder of millions of Africans adequately, the Law of Nature according to Radbruch
and Kant should be sufficient. And finally he elevated human rights as surpassing all
written laws, and appealed to the inalienable, immemorial law that denies validity to the
criminal dictates of human tyrants.®*® Gustav Radbruch efforts were geared towards
harmonising legal positivism and morality in the application of jurisprudence. He did this by
localizing the ordinary and extraordinary into different fields; in ordinary times, a relativistic
approach will be adopted. However, individuals must balance and reconcile the three

antinomies of law: Justice, legal certainty, and purposiveness.

Accordingly, legal certainty should prevail only when what is just is indeterminable.
He made a distinction between extraordinary times from the ordinary and develops two
formulae to facilitate the determination of “statutory non-law” when a law lacks the very
nature of law. This is an allusion to a German attorney who absconded to Holland before
the outbreak of the war.**” The 1941 Reich law called into question the citizenship of the
attorney. The German Federal Constitutional Court decided in 1968 that “legal provisions
from the National Socialist period can be denied validity when they are so clearly in conflict
with fundamental principles of justice that a judge who wished to apply them or to
recognize their legal consequences would be handing down a judgement of non-law rather
than law”.*® The second case involved the former East German border guards who were
being prosecuted for shooting at the Berlin Wall. The German Federal Supreme Court for
Civil and Criminal matters decided on the case in 1992 and pondered in the interpretation
and validity of section 27 of the East German Border Law. The law entitles the border
guards to fire their weapon at unauthorized persons trespassing the border. In its
judgement, the Court asserted: “The conflict between the positive law and justice must be
so intolerable that the law quasi false law, must yield to justice”.**® Radbruch’s formula is
not without controversy and seeming contradictions. He nevertheless saw his work as a

single whole.

646 Radbruch, Statutory Non-law and Suprastatutory Law, 1993.

647 Paulson, Stanley L., Radbruch Laws: Competing Earlier and Later Views? 15 Oxford J. Legal Stud., 1995, p. 491;
Hart, H.L.A., Positivism and the Separation of Law and Morals 71 HARV. L. Rev., 1958, pp. 593 and 617.
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“So it is but emphasis on one link in a closed ring, and not a break in the ring, to
point sometimes to the individual personality, sometimes to the collective
personality, and sometimes to the culture of work as the ultimate end of individual
and collective life. These three possible views of the law and the state result from

»650

emphasizing different elements of an individual.

7.1 Radbruch’s Legal Philosophy

The significance of Gustav Radbruch’s legal philosophy is principally based on his
thesis on the relationship of justice, legal certainty and usefulness, which find their final
expression in the “Radbruch’s formula” of 1946: Firstly, “the conflict between justice and
legal certainty should be able to be solved because positive law secured by statutes and
power takes priority even when its contents are unjust and inappropriate, unless the
contradiction between positive law and justice reaches such an extent that law as “unjust
legislation” gives way to justice.””* And secondly: “It is impossible to draw a sharper line
between the cases of statutory injustice and the laws, which still remain valid despite
incorrect content; however another line can be drawn with more preciseness: where justice
is not even aimed at, where equality, which is at the core of justice, is consciously
repudiated when laying down positive law, then the law is not even only “incorrect law”, but

completely dispenses with the legal structure.”®*

This legal philosophy prevailed and influenced the 20™ century jurisprudence.
According to this theory, a judge who encounters a conflict between a statute and what he
perceives as just, has to decide against applying the statute if the legal concept behind the
statute in question seems either “unbearably unjust” or in “deliberate disregard” of human

equality before the law. This theory is rooted in a civil law system.®®

650 paulson, Stanley L., Radbruch Laws: Competing Earlier and Later Views? 1995, p. 98.

651 Radbruch, Gustav, Statutory Lawlessness and Supra Statutory Law, 1993, p. 7.
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This Radbruch’s legal theory is based on the case law of German courts to correct the
national socialist’s injustice and was taken up again for the purposes of judgement of
German Democratic injustice in the trials over the Berlin wall shootings. This philosophy is
highly controversial and has been fiercely criticised. Robert Alexy supported some parts of
Radbruch’s formula and advanced more sophisticated arguments for his thesis. The 2

philosophers assumed that their positions are incompatible with legal positivism.

| will look at both positions and focus more on what the abstractions and
methodology of Radbruch’s and Alexy’s formulations had to offer in legal philosophy vis-a-

vis the interpretation of Atlantic Slavery and their strengths and weaknesses.

7.2 Analysis of the Formula

One may have the impression that the 2" quotation was intended to throw light on
the 1%, however, the outcome has in fact being 2 different formulations.®* The 1%
formulation has been the bulwark of the court’s judgement in one part,®* on the other hand,
the 2" formulation would have been difficult to apply unless seen in the light of the 1°
formulation. How would a lawmaker apply this “not even (to) attempt ... justice” or
“deliberately to betray equality? Empirically, lawmakers are known and seen by the masses
to be enacting reasonable and logical law. During the leadership of NAZI government in
Germany, many laws were enacted by the parliament, which were not intended to be bad
laws but in the application of it by the NAZI government, the laws lost its content of justice

and equality.

In any case this article will focus more on the 1* part of the formula, rather than the
2" because it gives guidelines to the court judgements. One can infer that Radbruch
postulates that a norm lacks legal status (due to extreme injustice) with the conclusion that
the norm was void ab initio, or at least that it should have no application in legal disputes

before a court.®*®

654 Compare Paulson, S.L., Radbruch on Unjust Laws: Competing Earlier and Later Views? In: OJLS 15 ,1995.
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Radbruch, G., Five Minutes of Legal Philosophy (1945), OJLS 26, 2006, pp. 13-15. “There are principles of law,
therefore, that are weightier than any legal enactment, so that a law in conflict with them is devoid of validity.” ibid, p.14;
Compare also ibid. n.655, p. 26; There are cases where for some purposes, a practical difference between stating that
a norm was void ad initio and saying that it was invalid or voidable, later being invalidated by a court through
constitutional review. Compare for example 39 US. Op. Atty Gen. 22, 1937; Norton v. Shelby County, 118 US 425, 442,
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A classical case of a bad law or an unbearable law is the Jim Crow legislation (see
sub-section 9.4.2.) where the rights of voting to African Americans were limited. Radbruch
will have no problem in summarising this legislation as a bad law that should not or ought
not to be applied in the court of law. A second example of extreme injustice is the case of
North Carolina Supreme Court decisions in State v. Mann, which overturned the criminal
conviction of a white man for abusing a slave in his custody: ‘the end is the profit of the
master, his security and the public safety. ... The power of the master must be absolute, to
render the submission of the slave perfect. ... This discipline belongs to the state of
slavery. They cannot be disunited, without abrogating at once the rights of the master, and
absolving the slave from subjection.”’

It is a perversion of justice to argue that because slavery was legal therefore, there
should be no punishment against the infringement upon the slaves. A third example are the
laws enacted during slave trade particularly in Southern states where the owner of a slave
can sue a third person for either using the services of slave person without his approval,
abusing the slave or exploitation. These laws did not give the slave any right either over his
person or property. Radbruch’s formula will, in fact, refuse to accord such judgement legal
approval. Another example is the Fugitive Slave Law of 1793, which provided: “No person
held to service or labour in one state, under the laws thereof, escaping into another, shall,
in consequence of any law or regulation therein, be discharged from such service or
labour, but shall be delivered up on claim of the party to whom such service or labour may
be due.”™® By interpretation, the Congress made the constitution even more proslavery
than it perhaps was.

9 with his own

Robert Alexy has in his theory of law, approved Radbruch’s formula
formula “Correctness Thesis.”® This following section will address Alexy’s work, analysing

it in the context of general legal theory.

857 State v. Mann, 13 N.C. (2" Dev.) 263, 1829, p. 266.

8 U.S. Constitution, Art. IV, Sec. 2, Par. 3.

659 Compare Alexy, Robert, A Defense of Radbruch’ Formula, in: D. Dyzenhaus (ed.), Recrafting the Rule of Law, Hart
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156




7.2.1 Legal Theory and Practice

Legal theory, as will be used in this section is a theory that offers to explain the
nature of law. Anyway, there is more to this explanation: for example should we assume
(and if so, why?) that there is or should be a general or universal theory of law?; And are

theories of law theories about the concept of law,®*

and if so, how many concepts are
there?°® These questions may not be the object of intensive analysis so as to concentrate

on the basic methodologies.

Radbruch’s formula and Alexy’s application of it is in the area of judiciary: primarily
the resolution of disputes that turn, or might turn, on the legal validity of an evil law, but
also other disputes where the use of “higher law” may affect the outcome. Extremely unjust
laws according to Radbruch/Alexy approach lose their features as laws, and are not to be
applied in legal disputes, and therefore do not affect citizen’s legal rights and obligations.
Notwithstanding the advantages of this claim,®*® has also been presented® as a claim in
the realm of the nature of law, a non-positivistic or anti-positivistic approach offered as an
alternative to or a refutation of legal positivism. It is therefore, essential to discuss the

merits and demerits of positivism and non-positivism.

The extent by which a theory of law may have implication on the resolution of
practical legal disputes had been argued with a wide variety of answers by many law
philosophers; Ronald Dworkin argues that a judge’s legal theory always has an impact on
the resolution of individual’'s case® but Alexy differs and hold a middle position such that

legal theory is decisive in a small number of cases, but otherwise has little or no effect.®®

661 | eiter, B., Beyond the Hart/Dworkin Debate: The Methodology Problem in Jurisprudence in: American Journal of
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On the other hand, “one theory of law has (or should have) no effect on the resolution of
some particular case”.®®” The connection between legal theories and practice viewed from
another perspective argued that a particular legal theory will justify their preference by
reference to actual cases: that the preferred theory better fit the actual results of cases
(descriptive fit), that the preferred theory would lead to better outcomes in certain cases
(prescriptive superiority). One question posed to the connection of legal theories and the
resolution of particular disputes is that the same legal results can be characterised,
rationalised, or justified in different ways. It is possible therefore, that legal theories are
frequently orthogonal to the results of legal disputes because the same resolution can be
explained or justified under most or alternative theories. This does not mean that actual
disputes may not offer any evidence at all. For example, the debate within legal positivism,
in which “exclusive legal positivism” interprets legal positivism’s separation thesis as
requiring that the validity and content of legal norms be ascertainable without recourse to
moral norms; while “inclusive legal positivism” allows for recourse to moral norms, but only
where such recourse has been authorised within the legal system by positive sources.®®
Inclusive legal positivism’s view of law may more easily and elegantly explain what is going
on in certain cases of constitutional judicial review based on moral-sounding constitutional
norms than would an exclusive legal positivist account — but that evidence would remain far
from conclusive regarding the inclusive-exclusive debate.*®

In the “grudge informer” case, the merits of Radbruch’s formula is a good example
of how theory can be orthogonal to practice:*° During the NAZI regime in Germany, a
woman used a NAZ| statute to try to get her husband killed. Under a later regime, she was
tried for endangering the husband’s civil rights, and she defended that her actions were
allowed, if not required, by the NAZI law. Lon Fuller argued that the later court was justified
in treating the NAZI rule as “not law”, and therefore no possible defence to the charge of
the woman faced. H. L. A. Hart would have preferred that the same result be reached by
the enactment of retroactive legislation making the woman’s action subject to punishment.
(As Fuller pointed out, it is not clear what, if retroactive lawmaking is to be encouraged, it
would make much difference whether it was done by the legislature or the court.).*™

667 Bix, B., Legal Positivism, in Golding, M.P. & Edmundson, W.A. (eds.), The Blackwell Guide to the Philosophy of Law
Theory, 2005, pp. 29-49, 36-38.
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A norm that is considered unjust, and that is also considered legal can be defined in
different ways. A judge’s refusal to apply a statute according to its grammatical meaning
maybe interpreting the statute in light of its purposes and or in order to make the entire
area of law more coherent or he may treat the law as invalid due to its inconsistency with
constitutional rules or with “higher law” that goes beyond positive sources or he may be
using his legislative power to modify or repeal existing legal norms.®”” However, the courts
proffer to offer explanations and characterisations of their own actions, but theorists need
not take this at face value.

7.2.2 Alexy’s Claim of “Correctness”
His argument is that for a norm to be legal or a system of norm, it must claim

“correctness”.®”® This concept has a strong bearing to Joseph Raz’s argument.®” However,
Alexy differs from Raz when he states that not only does a legal system, which does not
claim authority/correctness, not a legal system, but that a legal system (or legal norm) that
did not succeed at being correct/authoritative will be, for that reason, defective.®” Raz
advocates that a system that is authoritative but fails, is still legal and believes that this is
likely the characterisation for most legal systems.®”

It may not be logical to say that an entity must claim correctness or authority and
that its failure to achieve correctness or authority means that it is defective. If the only
standard of legality is a kind of claim, subsequently, to fail to achieve legality is to fail in
some way in the making of this claim.

On a similar note, Alexy postulates that it would be “defective” and “absurd” for a
constitution to announce the creation of an “unjust republic”.®”” Alexy’s analysis poses a
semantic problem here, that is essential to law interpretation. For example if one is trying to
sell, persuade, or encourage, one uses positive language. To use pejorative terms in any

context that calls for support of persuasion is, at least from the beginning, paradoxical.®”®
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This is therefore, the problem of language or semantic but not about law or morality.

| think Alexy’s conceptual judgement and his basic analysis seem to be an inquiry
on when and whether an ascription of legal status or legal character would seem absurd or

contradictory. According to Raz °”

— to consider the foundational questions of conceptual
analysis: e.g., whether there is a single concept of law, or many concepts of law (and, if the
later, how is the theories to choose amongst the concepts of law?); and whether concepts
of law change overtime. Retuning to Alexy’s analysis, if one was to come across a country
that decided not to treat seriously — unjust laws as Alexy and Radbruch suggest — the
courts and other legal officials in this country continued to treat the evil laws as valid and
binding (until changed by normal legislative processes) — what would one see? One could
certainly see that this was an unwise way to run a legal system, and likely an immoral way
to run a legal system, but would one say that the officials were all simply mistaken — that
they thought that the laws were valid, but they were all wrong? Or could Alexy and
Radbruch conclude that what one has found was a non-system that did not warrant the

label legal.®®

7.3 Summary

Conceptional thesis and analysis and theories about the nature of law in particular
pose a big problem and if they are to be justified at all, it is of paramount importance that
their fundaments are intensively investigated. It is also imperative that any and all
purported connections between theories about the nature of law and theories about how to

decide cases are to be explained and justified.

Gustav Radbruch’s formula and its application by Robert Alexy may offer an important
milestone of judicial decision making, it is however doubtful and unreasonable when

remoulded as a theory about the nature of law.
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Chapter VIII: Abolition and Emancipation of Slavery

8. Introduction

Joel Quirk exegesis and interpretation of abolition appear here to be inevitable:
“The legal abolition of slavery constitutes a profound break with thousands of years of
historical precedent, with a ‘natural’, venerable and often highly profitable institution being
formally abolished throughout the globe over the course of two and a half centuries.
Throughout the history of slavery, there have been consistent objections to the
enslavement of the ‘wrong’ types of people (i.e. untarnished social insiders), but there
appear to have been few — if any — politically significant challenges to slavery as a general
institution until the 18" century. The emergence of organised anti-slavery not only required
a determination that the end of slavery was morally desirable. All historical societies have
recognised that slavery was frequently an exceptionally loathsome institution. It also
required a political determination that ending slavery was actually feasible, and not simply
an utopian proposition, which could be left to moral philosophers and theologians. Until this
critical juncture was reached, reformers primarily concentrated their energies upon
regulation, mitigation, salvation and/or manumission, rather than general abolition.” ®**

Abolitionism was a political movement that sought to abolish the practice of slavery
and the worldwide slave trade. It began during the period of the Enlightenment and grew to
large proportions in several nations during the 19™-century, largely succeeding in its
goals.®®

According to Wikipedia Encyclopaedia, abolition is the act of formally destroying
slavery through legal means, either by making it illegal or simply no longer allowing it to
exist in any form. ®* Abolition was also defined by the American Heritage Dictionary as the
act of doing away with or the state of being done away with. ®® The Dictionary by Labour
Law Talk defined Abolition as the act of abolishing a system or practice or institution
(especially abolishing slavery),®® and finally the Oxford Advanced Learners Dictionary of
current English defines abolition as a campaign for the abolition of slavery and slave trade
and an abolitionist is one who agitates for the immediate, unconditional, and total abolition

of slavery all over the world.**

881 Quirk, Joel, Unfinished Business, pp. 73-74
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A further explanation or analysis on the various definitions of abolition given here may be
superfluous because there is neither ambiguity nor contradiction in the definitions,
therefore | shall quickly turn to the genesis of one of the most important movements in the
abolition of slavery.

On the 22" May 1787, twelve men assembled at a printing shop in the city of
London. They were Quakers, Anglicans, including the veteran anti-slavery campaigners,
Granville Sharp and Thomas Clarkson. The twelve, who established themselves as the
committee for the abolition of slave trade, solicited the help of a young Yorkshire MP,
William Wilberforce, to lead the campaign in the House of Commons. The well connected
Wilberforce and his closest allies were inspired by biblical injunctions to fight for the
emancipation of slaves. The cause was promoted in a flood of publications: sermons,
pamphlets, treatise, poems, narratives, newspapers articles, reports and petitions.®’ Within
years of that meeting on the 22" May 1787, the slave trade had been abolished throughout
the empire. In 1833, the British parliament abolished slavery in its colonies and five years
later, in 1838 the slaves were finally emancipated. By the 1880s, slavery have been
abolished in the Southern United States and across most of the earth.®®

8.1 The Rise of Christian Abolitionism

The role of religious people vis-a-vis Christians in the course of abolition will be
highlighted in this section. As far as British slave trading is concerned, which had begun in
the late 16" century and grew astronomically during the 17™ and 18" centuries, by 1807
about 3 million slaves had been transported to the Americas on British ships. Though some
Christians denounced the slave trade, for example Richard Baxter, who declared that slave
traders were ‘fitter to be called devils than Christians’, and the Puritan Samuel Sewall, who
published America’s first antislavery tracts, The Selling of Joseph (1700), but they still
accepted slavery as a part of life. The evangelist, George Whitefield deplored the cruelty of
slave owners in the American south but owned over fifty slaves in Georgia. The Anglican
Evangelical, George Newton, who was converted to Christianity while capturing a slave

ship in the 1750s, did not see anything bad about slave trade until 3 decades later. **
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The Anglican Society for the Propagation of the Gospel in Foreign Parts owned many
slaves in the Caribbean — in fact the word ‘SOCIETY’ was branded on their chests with a
red-hot iron to identify them as property of the SPG. For most Britons, the brutality of the
slave trade was out of sight, out of mind. British slave traders were carrying almost 40,000

slaves from Africa to the New World every single year, yet there was no public outcry.

The Christian abolitionist movement began to take shape from the mid 18™ century
and beginning with American Quakers. Three distinguished figures, Benjamin Lay, John
Woolman and Anthony Benezet, refused to accept the further existence of slavery. As a
result of their critic and opposition to slavery, in 1754, the Philadelphia Quakers officially
renounced the practice of slaveholding.®®® Philosophers like Montesquieu and Rousseau
also gave impetus to the abolition of slavery, but it were Christian activists who initiated

and organized abolitionist movement.**

From the 1760s, the Anglican Evangelical campaigned with some success on behalf
of Black Britons. In the Somerset case of 1772, Lord Mansfield ruled that once in Britain,
slaves could not be compelled to return to the colonies.®®* During the 1770s, the
Evangelicals inspired by Benezet and Sharp, the British Methodist, John Wesley and the
American Presbyterian, Benjamin Rush, condemned the slave trade in notable and
influential pamphlets. With these exposures, the horrors of the traffic in human beings were
being exposed to human view and the atrocity involving the slave ship Zong, whose
captain had thrown 130 slaves overboard in order to claim insurance for their deaths
became known.®*® In 1788-92, there was a media blitz and petitioning campaign aimed to

coincide Wilberforce parliamentary bills.

Thomas Clarkson had assembled enough evidence before parliament against the
trade and the abolitionist pioneered many of the tactics of modern pressure groups: logos,
petitions, rallies, book tours, letters to MPs, a national organization with a local chapter and
the mass mobilization of the grassroots agitation.*® There were also boycotts of consumer

goods particularly rum and sugar, that came from slave plantations in the Caribbean.
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Christians of the Methodist church were also asked to sign petition against the slave trade,
which they did.**® Within a generation, a dramatic change on the attitude towards slavery
was recorded. “Thirty years ago’, wrote the American Jonathan Edwards Jr., ‘scarcely a
man in this country thought either the slave trade or the slavery of Negroes to be wrong’.
His own father, the famous theologian and revivalist, Jonathan Edwards Sr., had owned
slaves. But the practice could no longer be excused. ‘Our pious fathers’, wrote the younger
Edwards, “lived in a time of ignorance, which God winked at but now he commandeth all
men everywhere to repent of this wickedness.”**®

There had been divergent views of the dramatic rise of abolitionism at this time in
history; while some postulate the impact of cultural change and the new bourgeois cult of
sensibility, others still advanced that abolitionism served the interests of the new industrial
capitalism and the most recent analysis argues that the key lies in the anxieties and
dislocations created by the American revolution.*®” The various campaigners, particularly
Clarkson and the Evangelical James Steven, did convince the parliament that dismantling
the Atlantic Slave Trade would undermine the colonial power of Britain’s rivals, especially
France. Parliament therefore abolished the trade in 1806-1807 after abolitionists exploited
an unpredictable and fortuitous conjuncture of political-economic circumstances.®®
However, the grass-roots support against slavery was motivated and mobilized by
overwhelming majority of the Quakers and dissenting church members.**® According to
Davis “the fall of new world slavery could not have occurred if there had been no
abolitionist’s movements”. This was a moral achievement that has no parallel”.”® The
various groups and organisations, and particularly Clarkson, presented to parliament a
water-tight argument and evidence of the injustice done to fellow human beings, of course
using their Holy Bible as the yardstick.”™

Slave emancipation movements in the light of the abolitionists’ philosophy
developed into the principal means by which the abolition of slavery would be accelerated,
piecemeal by piecemeal. The dramatic cases of Brazil, Cuba, Haiti, and Jamaica appear to

be the most representative violent protests and revolts, collective escape, individual
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reactions, presumed submission, destruction of property, cane fields set on fire, e.t.c.

One must take greater account of intellectual change in the 18" century and study in detail
the interplay between the moral purpose of the political nation, muted as it was by a strong
and deep-rooted sense of national importance of the West Indies, and the high moral
purpose, daunting perseverance and political skill and for the most part warmly Christian
inspiration of the abolitionists.”” One of the motivating factors for the emancipation was the
news, laws, incidents, and common arguments prevalent at this time. Through public
channels, passing whispers of group conversation, and among the slave huts, on the
plantation, in the house, in the city, on the country estate, in the mines - in all these places,
bands of workers traded views on the Haitian Revolution, the debates in the Assembly of

Cadiz, the British Parliament, or the American Parliament. "*

8.2 The Other Side of the Bible

The abolitionists, as we shall see here, were inspired principally by the Holy Bible.
They were convinced in the fatherhood of God and the brotherhood of men and indeed
their campaigns logo was an image of a manacled slave on his kneels beseeching his
capture: “Am | not a man and a brother?” The abolitionists had the inspiration that all
people were made in God’s image (see Genesis chap. 1 vers. 26-27) and precious in his
sight. God was the father of all mankind; all nations were his “offspring” and “of one blood”
(see Acts of the Apostles chap. 17 v. 26). Though the Africans have a darker skin, they are
nevertheless human beings that deserved to be respected because they also bear the
image of God. " Pagans and Christians are all equal before God. Oppressed Africans are

also brethren of the human kind. "
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“We are the common offspring of one universal Parent’, wrote the Anglican Thomas
Bradshaw, ‘with  whom there is no respect of persons”.’ When William Cowper
contemplated slavery, he lamented that ‘the natural bond of brotherhood is severed.””*
Every reader of the Scripture should know, wrote Cowper, that souls have no
discriminating hue, alike important in their Maker’s view; that none are free from blemish
since the fall and love divine has paid one price for all.””® The doctrines of creation, fall and
redemption underscored human equality in the eyes of God and the Christian belief in
equality before God militates against the theories of polygenesis and African inferiority
promoted by infidel philosophers. Early antislavery writers like James Ramsay and
Granville Sharp repeatedly identified the theory of racial inferiority with Hume, Voltaire, and
materialistic philosophy in general; they explicitly presented their attacks on slavery as a
vindication of Christianity, moral accountability and the unity of mankind.”® The writings of
converted Africans to Christianity like Ignatius Sancho, the poems of Phillis Wheatley and
Olaudah Equiano debunked the ideas of racial inferiority and contributed immensely to
abolitionism.™ Equiano, who quoted the Scripture argued that the Negro race nor any race
for that matter, is not an inferior and added indignantly: “Oh fool! See the 17" chapter of
the Acts, verse 26: “God hath made of one blood all nations of men, for to dwell on all the

» 712

face of the earth”.

8.3 Fundamental Human Rights and Natural Law

An analysis of the fore-goings clearly shows that the abolition movements were
inclined not only to emancipate the slaves but also to grant them equal rights and
especially the right to liberty because liberty according to the abolitionist was a gift of God
which is not at the disposal of anybody and therefore, no slave can dispose of it by selling
himself into slavery, nor could anybody lawfully deprive anyone else of their liberty by

force.
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The claim of the slave owners that Africans as a result of slavery were now the property of
Europeans was without foundation or justification in natural law and consequently
constituted a violation of natural rights. “Liberty”, wrote John Wesley “is the right of every
human creature, as soon as he breathes the vital air. And no human can deprive him of
that right, which he derives from the law of nature”.”™ The keeping of a human being as a
slave was a seeming contradiction to 18" century Britons and Americans who saw
themselves as free people living in an enlightened age.”™* In the words of the centenary of
the Glorious Revolution in 1788, there is a glaring contradiction between the slave trade
and Britain’s boasted love of liberty and as Hannah More put it: “Shall Britain, where the
sole of freedom reigns, forge changes for others she herself disdains?’** For abolitionists
like Jonathan Edwards Jr., Samuel Hopkins and Benjamin Rush, slavery was incompatible
with the declaration of independence, which stated inter alia that all men are created equal
and endowed by their Creator with certain inalienable rights.

In the journey to bring about the end of slavery and slave trade, the abolitionists
made an analogy of the Exodus in Israel's history and added that it revealed divine
opposition to any form of human oppression and bondage.”™® The African slaves saw
America as a place of Egyptian bondage, and sang about deliverance in their spirituals —
one historian wrote that “No single symbol captures more clearly the distinctiveness of
Afro-American Christianity than the Symbol of Exodus”.”" The African American, Phillis
Wheatley wrote: “In every human Breast, God has implanted a Principle, which we call
Love of Freedom; it is impatient of Oppression, and pants for deliverance; and by the
Leave of our modern Egyptians, | will assert that the same principle lives in us.”*®
Abolitionists also quoted Proverbs chapter 14 verse 31 and Job chapter 30 verse 25 to
buttress their points for abolitionism *° but above all, they quoted the mission statement of
Jesus Christ himself, taken it as the text for antislavery sermons:

“The Spirit of the Lord is upon me, because he hath anointed me to preach the Gospel to
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the poor...to preach deliverance to the captives...to set at liberty them that are bruised” (St.
Luke 10:18).”?° The emancipation of slaves, they argued, was on the agenda of Jesus, and
an outworking of his Gospel of the Kingdom. The British philosopher Francis Hutcheson
brought ethical and moral arguments for the abolition of slavery and postulated that moral
action should increase human well-being, producing “the greatest happiness of the
greatest number”.’””> The notion of “benevolence” was promoted by Latitudinarian
theologians, but before long Evangelicals too adopted the new language.” The Calvinist
philosopher and revivalist, Jonathan Edwards, presented “benevolence” as a key element
of “true virtue”, and his followers came to see slave-owning as incompatible with
“disinterested benevolence”.”” Granville Sharp declared that “The glorious system of the
gospel destroys all narrow, national partiality; and makes us citizens of the world, by
obliging us to profess universal benevolence; but more especially, we are bound as
Christians to commiserate and assist to the utmost of our power all persons in distress and
captivity”.””* The Baptist, James Dore, wrote that Christianity was “a religion calculated to
inspire universal benevolence by teaching us that all mankind are our Brethren and that
they stand in the same common relation to God, the universal Parent...it is calculated for
general utility”.”” If this was classical Enlightenment language, it was linked to the biblical
concept of “mercy”. “That slave-holding is utterly inconsistent with Mercy”, wrote Wesley,
“is almost too plain to need a proof”.””® In Hannah More’s poem on slavery, the cherub
“‘Mercy” descends softly to shed “celestial dew” on “feeling hearts” until “every beast the

soft contagion feels”.””’

The cult of sensibility blended with Christian values helped to create a humanitarian
ethos (see The Gospel according to St. Matthew chapter 7 verse 12). The Baptist
preacher, Abraham Booth pictured himself, his family and thousands of his fellow
countrymen “kidnapped, bought and sold into a state of cruel slavery”. He was left with a

sense of outrage.”®
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The Quaker Benjamin Lay even kidnapped a child (temporarily) from its slave-owning
parents to help them see the distress their practice caused! Thinking about the Golden
Rule required people to consider how their actions impacted on others, including African
slaves on the other side of the Atlantic.”® The Methodist, Samuel Bradburn, observed to his
horror that though he had “always abhorred slavery in every shape”, he had been “in some
degree accessory to the Bondage, Torture and Death of myriads of human beings by
assisting to consume the produce of their labour, their tears and their blood!” He asked
God’s pardon and hoped that by boycotting sugar he could “make some restitution for my
former want of attention to my duty in this respect”.”® The emotion that attended the
disgust of slavery and slave trade was so loud that Wesley prayed for the deliverance of
the Africans’ souls and emancipation “Oh burst thou all their chains in sunder”, more
especially the chains of their sins; Thou Saviour of all, make them free that they may be
free indeed”.”™ Wesley and others knew that slave owners deprived the dissemination of
the gospel to their slaves because of the fear that conversion to Christianity would
undermine their slavery.  The rise of antislavery movement was also traceable to the
growth of converted Africans to Christianity. This is because in the 18"-century Africans
and Europeans were involved collectively in the antislavery activism. However in the 19™-
century, the white Evangelicals in the American South began to soft-peddle the social

ramification of the gospel. **

8.4 The Consequence of the Law of God upon Disobedience

All through the Bible i.e. from Genesis to Revelation, Christians were called upon to
repent of their sins so as to receive the forgiveness from God and eventually go to heaven.
This slogan became the corner stone of the abolition movement. Like Quaker Benezet
asked “Will not the groans of these deeply afflicted and oppressed people reach heaven’,
and must not the inevitable consequence be pouring forth of the judgment of God upon
their oppressors”.”® William Cowper warned those engaged in the trade: “remember,

heaven has an avenging rod, to smite the poor his treason”. ™
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And Equiano concluded these biblical injunctions when he said: “remember the God who
has said vengeance is mine, and | will repay not only the oppressors but also the justifiers
of the oppressor.”” And finally, another African Christian Ottabah Cugoano warned slave
masters that if they did not repent, they would meet with the full stroke of the long
suspended vengeance of the heaven.”® Many abolitionists used many mediums to fight for
the abolition of slavery and particularly using pamphlets to highlight the threats of divine
judgment and in one of these pamphlets Granville Sharp (1776) wrote the law of
retribution: “A serious warning to Great Britain and her colonies, founded on
unquestionable examples of God’s temporal vengeance against tyrants, slaveholders and
oppressors”; at its close, James Ramsey (1807) published the danger of the country. ™
Paradoxically, the ideas of brotherhood, liberty, benevolence and judgment, which
were propagated by the abolitionists and also rooted in the Bible, both in the Old
Testament and in the New Testament, seem to tolerate the institution of slavery. As
Cugoano postulated, the claim that the Old Testament sanctioned slavery was the greatest
bulwark of defence, which the advocates and supporters of slavery can advance. Cugoano
thought that this was an inconsistent and diabolical use of the sacred writing. And he
continued to say how ironic it was to see slave-traders ransacking the Pentateuch to
legitimate slavery while blithely ignoring texts, which made slave trading a capital crime.”®
“He that stealeth a man and selleth him, or if he be found in his hand, he shall surely be put
to death” (Exodus chap. 21 v. 16; Deuteronomy chap. 24 v. 7).”* Though it was admitted
that the Law of Moses did outlaw a form of slavery and it was legitimate in its time and
place, however, there is a difference in the perpetual enslavement of Gentiles and the
gualified servitude of fellow Jews. The enslavement of Jews was to be dissolved at the
year of Jubilee and abolitionists often argued that it was “not, properly speaking slavery” —
which by definition involved permanent rights of ownership.”* The enslavement of the
gentiles they argued, was a peculiar punishment for exemptional wickedness and formed

no precedence for other nations.

% Equiano, O., The Interesting Narrative, 2003, p. 339.

736 Cugoano, Ottabah, Thoughts and Sentiments on the Evil of Slavery, 1787, p. 25; Anstey, R., “A Re-interpretation of
the Abolition of the British Slave Trade, 1806-7807”, English Historical Review, 87, 1972, p. 313.

87 Compare Peckard, Peter, National Crimes the Cause of National Punishments, 1795, p. 17; Booth, A., Commerce in
the Human Species, 1792. p. 26; Benezet, A., A Caution and a Warning, 1766, p. 33.

3 Minkema, K. and Stout, H., “The Edwardsean Tradition and Antebellum Slavery”, 2005, pp. 47-74.

39 ibid. n.736, pp. 29-30 and 64-66.

0 Bradshaw, T., The Slave Trade, 1788, p.12.
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The Hebrews biblically were exhorted to remember their own bondage in the land of Egypt,
and to treat their servants with same lenity they wish to experience themselves.”™*

On the other side, the pro-slavery Christians argued that neither Christ nor the
apostles acquiesced to the abolition of slavery and responded that slavery was tolerated as
an evil by the early church just like the sanguinary despotism of Nero and the sport of
gladiators, neither of which was expressly condemned in the New Testament.” Despotism
and slavery were inimical to the spirit of Christianity and eventually undermined both
institutions.”* The outlawing of slavery could not take place in the first centuries because
the church was weak and slavery was integral part of the Roman economy. As Equiano
observed, if Paul “had absolutely declared the iniquity of slavery...he would have
occasioned more tumult than reformation”. Yet his letter to Philemon plainly showed “that
he thought it derogatory to the honour of Christianity, that men who are bought with the
inestimable price of Christ’s blood shall be esteemed slaves and the private property of
their fellowmen”.” Paul had pointed the way; it was for later Christians to complete the
journey.” There is agreement amongst abolitionists that Christianity was anathema to the
institution of slavery. In this regard William Robertson pointed out that “the spirit and genus
of the Christian religion” had systematically undermined many evils of the ancient world,
including the practice of slavery. He maintained that the enslavement of fellow Christians
had been widely forbidden by the church and its Bishops, so that slavery largely
disappeared from Christians in Europe by the 12™-century.”*® And the Baptist, Robert
Robinson argued that in the central right of communion, slaves and slaveholders ate and
drank together as brethren, thereby undermining any hierarchical structure.”” The revival of
slavery in the 16™M-century was therefore, a terrible setback on the application of Christian
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principles.
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They also suppressed knowledge of slave rebellions and represented them as the re-
emergence of the supposedly innate savageness that had been subdued but not
eliminated by their subordination to so-called civilized people. In using their antics to
suppress the knowledge of rebellion, they typically employed images of volcanic eruptions
and earthquakes to describe slave rebellion, which they viewed as a cataclysmic disruption
of the natural order. The representation of slave rebellion was a heightened state of
ideological struggle between pro-slavery and abolitionists. Anti-slavery advocates used
every opportunity to raise moral, ethical, political, and legal questions regarding slavery.
One newspaper writer called abolition “disorganising in the extreme”, while another officer

called abolitionist a “faction that, as a U.S. American, he could wish to see destroyed”. "*°

9 News coverage of the Amistad Affair was copious in newspapers of the Northern Eastern United States, New York

City and New Haven, Connecticut. In particular, Abolitionist Presses, not surprisingly present the greatest debates that
arose in conjunction with the Amistad, often quoting selections of newspapers from a wide area, including the slave
holding-states. The emancipator and liberator provided coverage of events relating to the Amistad and extensive
interpretation of those events. In addition to the newspaper, the Abolitionist press published at least five pamphlets and
books on the subjects of the Amistad captives Argument of Adams, John Quincy, Argument of Baldwin, Roger S.;
Barber, John, A History of the Amistad Captives (HAC) 1840, Id. Trial of the prisoners of the Amistad (TPA), and US
Congress House of Representatives, Africans taken in the Amistad (ATA). Two kinds of papers with a wider distribution
than the abolitionists’ presses also covered the Amistad Story, e.g. the Penny Press, the Commercial Papers and The
New York Sun. Penny Press was the first to publish official account of the rebellion together with a sensational report
of a visit to the Amistad; Commercial Papers, Journal of Commerce and the Advertiser and Express, consistently
covered the trials and judicial decisions, some Southern commercial papers, such as the New Orleans Picayune did no
more than to note the capture of the “piratical vessel” and published the official account of the rebellion. Others, such
as the Richmond Enquirer, also commented on the trials and judicial decisions but generally refused to print the
particulars of debates raging in the north. With respect to the Amistad, several histories and many novels provided
versions of what happened on board the schooner and in the court trials that followed. See for example, Cable & Martin
(The Black Odyssey, 1977) and Owens The Black Mutiny, 1839. Information about the Amistad is available from a
variety of sources, most of which discuss the trial in relation to one of the many famous white men involved in it, like
John Quincy Adams of Lewis Tapan (see Able and Kinsbery, eds.); Barbara Chase-Riboud’s Echo of Lions, 1989,
which she calls a none-fiction novel, focuses on and imagines a subjectivity for the captives and offers a very different
view of “what happened” that was provided by Jones’s legal history; See also Strother for the role of the Amistad affair
in developing the Underground Railroad. In addition, the rebellion of the Creole has proved to be an important event for
African American writers, including William Wells Brown, Pauline Hopkins, and Frederick Douglass, with her novella,
The Heroic Slave, 1852. See Yarborough, pp. 176-179 for an analysis of the texts by Brown, Hopkins, and Lydia Maria
Child in relation to the Heroic Slave, 1990.
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In August 22, 1831, a thirty-year-old slave named Nat Turner staged a bloody slave revolt
in rural Southampton Country, Virginia. Over two days, Nat and his men killed
approximately 57 whites. By the time the revolt was crushed on Tuesday, August 23, 1831,
an estimated 60 to 80 blacks had taken part in the uprising. The rebellion persuasively
undermined the story of slave docility. "*°

By 1840, the abolitionists were divided into three categories:

1. The Garrisonians, who were anti-clericalists, anti-statists and radicalists on such issues
as women'’s right that had driven away most churches inclined and politically motivated
abolitionists of the American anti-slavery society.

2. The evangelical, who continued to work through their churches for emancipation,

3. The political abolitionists, who hoped to achieve abolition through the political process.

On the ideological spectrum from immediate abolition on the left to conservative anti-
slavery on the right, it is often hard to tell where abolition (which demanded unconditional
emancipation and usually envisaged civil equality for the freed slaves) ended and anti-

slavery or free soil (which desired only the containment of slavery) began.”*

8.5 Conclusion

The profoundly Christian nature of abolitionism constituted a serious challenge for
secular philosophers who criticize the mixing of religion and politics. The secular
Europeans and Americans considered religion as an essentially malign force in human
affairs, one that should be separated from public life, and consigned to the private sector.
The abolitionists movement proved however that religion was a pivot and a powerful force
for the reform in western society and in the last half century, Christian churches had made
a tremendous contribution to the American civil rights movement, the overthrow of
communist regimes in western Europe and the fall of Apartheid in South Africa.” There is
no denying the fact that Christian social and political activists contributed to the modern
culture of western civilization. Contrary to secular opinion that the 18M-century
enlightenment constituted a clean break with the religious past, the reality is rather

different.
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As would be noted from the foregoing, a great deal of enlightenment thoughts still bore a
Christian character, and Christian activism spread and flourished during the “Age of
Reason” and has been a vital force since then.

The lessons and ideas of the abolitionists apply not only to secularists but also to
contemporary Christians. Modern Christianity has been dented by separating evangelism
from social activities. Though liberal churches often embrace the political activities of the
abolitionists but seem embarrassed by the very thought of evangelism. Consequently, the
church has become a mere rubber stamp where spiritual activities are left to social
activities. The three cardinal points, i.e. brotherhood, benevolence and human rights, that
once shaped the abolitionists’ movement, are conspicuously missing today among the so-
called Christians. Consequently, the quest to underline slavery and slave trade as a crime
and sin against Africans seemed to be impossible, yet it is far from clear that we should
avoid one reductionist view of Christian mission (the social gospel) only to replace it with
another kind of reductionism (a Christianity show of concern for the created order for the
poor and the oppressed). ™

For the abolitionist Christians, converting people into Christianity and ending slave
trade were complimentary activities and, for example, Equiano’s interesting narrative was
both an antislavery tract and an evangelical conversion story. Evangelical movements like
the Methodist and the Baptist were at the forefront of British antislavery movement from the
1780s -1830s. And Seymour Drescher observes, ‘the take-off of British abolitionism
coincided with the revival of British missionary movement”.”™ Evangelisation and social
reform flowed from a revitalized Christianity. Together, they bore eloquent testimony to the
transforming power of the gospel and as David Brion Davis added, Christian abolitionism
served to rehabilitate Christianity as a force for human progress in the face of challenges
from rationalists scepticism.”™ Thomas Clarkson in his contribution argued that the slave
trade was the greatest of the social evils addressed by the Christian religion and he urged
his readers to: “retire to their closets, and pour out thy thanksgivings to the Almighty for this

his unspeakable act of mercy to thy oppressed fellow-creatures”. ™

753 Macaulay, Renald, The Great Commission, Cambridge Papers, 7:2, 1998; Chester, T., The gospel to the Poor:
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The Christians among the abolition movement were not unblemished. Some were
against the slave trade but more willing to tolerate slavery itself; some rejected racism, but
retained condescending attitudes towards Africans; some showed little concerns for
exploited Africans in Britain’s industrial cities; and some were uncritical of British
imperialism. But for all their weakness and prejudice, the clarity of their moral vision of the
slave trade stands as a challenge to later generations. Just as the 18"-century Britons
learned that their consumption of sugar sustained the slave economy, so humanity need to
see that the injustices of the past against the slaves are accessed today. In spite of this
historical injustice and plethora of woes, the lesson of the abolitionists was and is that God
can use Christians to think globally and act locally to accomplish seemingly impossible
situations. When the philosopher, John Stuart Mill, reflected on the abolition of slave trade
and the demise of slavery itself, he concluded that these events had happened not
because of any change in the distribution of material interest, but by the spread of moral
convictions. “It is what men think”, wrote Mill, “that determines how they act”. ™" Politicians,
historians and modern societies may disagree with this interpretation of abolition because
of their emphasis on the importance of the political contingencies and economic
expediency. However, they must agree or they ought to agree that they have a moral
burden toward the Africans to address their sins and crimes of the past. Whether the laws
passed by the various slave societies can form a basis for reparation is a matter of
conjecture. This aspect shall be taken care of in the on-going analysis, in particular, on the

basis of natural law and modern laws.

" Mill, John Stuart, Representative Government, 1861, chap. 1.
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Chapter IX: The Case for Reparation

9. Historical Background

In this chapter, the conceptual, legal, moral and historical issues surrounding
reparations will be evaluated. The aim here is to provide analytical tools, which shall be
used to sort out the normative arguments from the sentimental and emotional arguments.
The normative recommendations for or against any particular ground of reparations must
be sensitive to the question of how the reparation scheme is to be designed: the question
of whether reparations should be paid turns crucially on choices about the form of
payment, the identity of the beneficiaries, the identity of the parties who will bear the costs
of payment, and so on and so forth. The prudential and institutional issues surrounding
reparations schemes are as important as the high-level questions about justice and
injustice that are usually the focus of reparations debates.”™® Despite a cascade of recent
writings on reparations, and unassociated topics in transitional justice,” the legal and
moral analysis of reparations is dramatically under-theorized.

The analytically sophisticated literatures on reparations tend to adopt a positive and
explanatory orientation,”® rather than the normative orientation. The proponents of
normative debates on reparations usually focus monomaniacally on the historical injustices
inflicted upon victim groups, while minimizing the serious policy designs that reparations
pose. Opponents of reparations, on the other hand, minimize the relevant injustices and
portray reparation proposals as outlandish or even unprecedented, overlooking that federal
and state governments have often paid reparations in one form or another. Generally
speaking, writers and scholars on all sides of the issue focus excessively on abstract
guestions about the justice of reparations while ignoring institutional and prudential
questions about how reparations schemes should be designed.™

| shall portray in this chapter that reparation as a concept is quite old. France paid

Germany reparations after the Franco-Prussian War of 1872.7%

758 Posner, E. & Vermeule, A., Reparations for Slavery and other Historical Injustices, in Columbia Law Review, (1901),

2003, p. 689.
759 Robinson, Randall, The Debt: What Americans owe to the Blacks, 2000; Teitel, Ruti G., Transitional Justice, 2000.
760 Levmore, Saul, Changes, Anticipations, and Reparations, 99 Columbia Law Review, 1999, pp.1657, 1686-1699.
"®1 ibid. n.758, p. 690.

%2 Howard, Michael, The Franco-Prussian War, 1961, pp. 446-451; See ibid. n.761, p. 694.
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Germany paid France reparations after World War | and the Soviet zone of Germany paid
reparations to the Soviet Union after World War 11.® Iraq has paid, and continues to pay,
reparations on account of the destruction it caused during the Gulf War.”® The famous
reparations are the holocaust reparations paid by West Germany after World War 11.7%

The current wave of reparations in Eastern Europe arose with the end of the Cold
War. In the newly democratic states, individuals whose property had been confiscated by
communist governments sought the return of that property or compensation. Notable
amongst these reparations were established in the Czech Republic and Germany. Also in
the 1990s, reparations programs were established in Japan and in Chile.”®® In the USA, the
first reparation program was established by Congress in 1946 so as to redress a wide
range of claims by Indian tribes, including violations of treaties for which a judicial remedy
was denied, and the laws of lands under treaties signed under duress.” The USA
Congress also authorized reparations for Japanese Americans who had been interned
during the World War 11.”*® The table below portrays major reparations that have either
been authorized or considered seriously at high-levels of government. While panel A lists
American products or proposals, panel B lists reparations from other countries.

763 Kuklick, Bruce, American Policy and the Division of Germany 205, 1972; Trachtenberg, Marc, Reparation in World
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85 Eor details see Schwerin, Kurt, German Compensation for Victims of Nazi Persecution, 67 Nw. U. L. Rev., 1972, p.
479.
86 See sources for Table |.B, ibid. n.770.
767 Newton, Nell Jessup, Compensation, Reparations, & Restitution: Indian Property Claims in the United States, 28 Ga.
L. Rev., 1993, pp. 453, 468.
Pollard v. United States, 69 F.R.D. pp. 646-647, 649 (M.D. Ala. 1976); see Mitchell, Alison, Clinton Regrets “Clearly
Racist” U.S. Study, N.Y. Times, May 17, 1997, p. AlO; Trejo, Frank, Tuskegee Apology Part of Effort to Heal Old

Wounds, Dallas Morning News, May 11, 1997, p. 1J.
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Table 1: Major Reparations Programs

Panel A: United States ™

PROGRAM YFAR PAYER |RECIPIENT PAYMENT TOTAL CASH CAUSE
(S)
Indian Claims | 1946 u.S. Indian tribes Various -$800 million Land taken by force
or deception
Japanese 1988 U.S. Internees $20,000 -$1,65 billion Internment of
Japanese Americans
during World War 1l
Radiation 1990 U.S. People exposed | $50,000- -$117 million Exposure to radiation
Exposure to radiation $100,000 from nuclear tests, or
from mining
Hawaiian 1993 U.S. Descendants of |(apology) $0 Loss of lands after
Annexation native Hawaiian annexation in 1897
groups
Rosewood 1994 Florida |Survivors, $375 - $2.1 million Murder and
descendants $150,000 destruction of black
town in 1923
Syphilis 1997 U.S. Victims of $5000 - -$9 million Denied treatment for
Experiments experiments $37,500 syphilis without telling
victims, 1932-1972
Mexican 1997- U.S. Descendants of |(investigation | $0 Failure to recognize
American 1998 property owners | of claims) Mexican or Spanish
Land Titles land titles under 1848
treaty
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PROGRAM YEAR(S) PAYER RECIPIENT PAYMENT TOTAL CAUSE
COSsT
Holocaust Various, West Israel; Holo- Various > DM 100 |Holocaust
1947-1992 Germany, caust victims, billion
Germany descendants;
organizations
East Germany [1990, 1993, |Property Property Restitution of | -$9 billion |Confiscation of
1994 recipients owners property, or in cash property by
compensation Communist
government,
1949-1990
Czechoslovaki {1991 Property Property Restitution of | $11 billion, | Confiscation of
a (now Czech recipients owners property, or of which - | property by
Republic) compensation |$2 billion in | Communist
cash government,
1948-1990
Chile 1992 Chile Victims of Monthly pen- Execution, tor-
Pinochet, sion of 140,000 ture, and exile
descendants pesos, plus of at least
other benefits 200,000
people
Korean 1995-1996 | Japan “Comfort $19,000 $20 million | 200,000 wo-
Comfort (through Women” in (through proposed |men used as
Women printed Japanese- “private” funds) sex slaves by
donations) occupied Asian Japanese ar-
countries my during
World War Il
Canada 1998 Canada Aboriginals Various CA $350 | Forced
million assimilation of
children

Table 1: Panel B: International Programs ""°
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9.1 The Genesis of African American Reparations

Since this chapter is about the quest for reparations of the Blacks against the
Whites, this sub-section shall be dedicated to the historical reparations initiated by the

Blacks and also to portray that reparation is after all not a new phenomenon.

The term “European American” instead of white American and “African American”
instead of Blacks shall be used throughout this book. The African American reparation
movement is not a recent phenomenon. Claims for reparation were, in fact, made decades
before the end of slavery. Since the time of slavery, each generation of African Americans
have reasserted and embellished a claim for reparation. For example, African Americans
like Marcus Garvey and Martin Luther King have called for slave reparations. Currently
proponents of reparation include the National Association for the Advancement of Coloured

People (NAACP), Secretary of State Colin Powell, Jesse Jackson and Louis Farrakhan.”*

A. Antebellum Period
The pioneer of slave reparation, Paul Cuffe was born in 1759 in Massachusetts.
Paul Cuffe, Gustavus Vassa, Benjamin Banneker, Phillis Wheatley, and Jupiter Hammon

constituted the demand for reparations.’”

Filled with post-revolutionary spirit, Cuffe
financed his return and other 38 African Americans to Africa in 1816. However, he was
convinced that the government ought to repatriate both slaves and free African Americans
to their home land. The return to Africa was understood to be a specific, “narrowly tailored
form of restitution for slavery.””” The federal government during this time financed the
repatriation of a fraction of freed African American in 1922 and sent them to Liberia.”” This
fit was accomplished by American Colonization Society (ACS) and whose prominent

members amongst others include Justice Bushrod Washington, George Washington’s

" For a discussion of the civil rights theories of Marcus Garvey, Martin Luther King, Louis Farrakhan, and other civil

rights leaders, see Brooks, Roy L., Integration or Separation? A Strategy for Racial Equity, 1996, pp. 125-188, 283-
284.
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Dame Law Review, 1982, 2004, p. 261.

Johnson Jr., Robert, Repatriation as Reparations for Slavery and Jim-Crowism, in When Sorry Isn’t Enough: The
Controversy over Apologies and Reparations for Human Injustice, Roy L. Brooks (ed.), 1999, pp. 427-429.
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Brother, was its first president, followed by Thomas Jefferson, James Monroe, Andrew
Jackson, Henry Clay, Daniel Webster, and Abraham Lincoln.””” The ACS did not equate
colonization with reparations but simply believed that deportation was in that circumstance
the best option for both races and as Jefferson explained in Notes of the State of Virginia:

“Deep rooted prejudices entertained by the whites; ten thousand recollections, by
the blacks, of the injuries they have sustained; new provocations; the real
distinctions which nature has made; and convulsions, which will probably never end

but in the extermination of the one or the other race.””®

However, the reparation movement did not make any remarkable progress.” In
1842, an English barrister criticized the society’s treatment of African Americans and the
slave trade and critised further the federal government and its citizens, both north and
south, for not “redressing long and enormous injustice without any atoning sacrifice or
reparatory expense, {for not} restoring and elevating,... without any surrender of interest or
convenience, the rights and the dignity of a numerous race of men whom they and their
fathers have ruined and degraded.”” A precursor of the atonement model,”” this early
articulation of slave reparation gave way to a more demand for reparation in the years

following the Civil War.

B. Postbellum Period

Ex-slave claims for reparations can be divided into 2 parts. The first contained
individual claims lodged by former slaves against their former masters. A typical example
was a letter dated August 7, 1865, written by Jourdon Anderson to his former owner,
Colonel P.H. Anderson. The letter said in part: “I served you faithfully for thirty-two years,
and Mandy {his wife} twenty years. At twenty-five dollars a month for me, and two dollars a
week for Mandy, our earnings would amount to eleven thousand six hundred and eighty

dollars.” ™

" Johnson Jr., Robert, Johnson Jr., Robert, Repatriation as Reparations for Slavery and Jim-Crowism, in When Sorry

Isn’t Enough: 1999, pp. 156-157.
e Jefferson, Thomas, Notes of the State of Virginia, in Thomas Jefferson: Writings, Merrill D. Peterson, ed. 1984, pp.
123, 264.

Brooks, Roy L., Getting Reparations for Slavery Right, 2004, p. 191.

Brooks, Roy L., When Sorry Isn’t Enough: The Controversy over Apologies and Reparations for Human Injustice,
1999, pp. 347, 349; ibid. n.777, p. 262.

Brooks, Roy L. et al., Civil Rights Litigation: Cases and Perspectives, 2™ Ed., 2000.

Letter from Jourdan Anderson to Col. P.H. Anderson (August 7. 1865), in Robinson, R., The Debt: What America owes
to Blacks, 2000, pp. 240-241; ibid. n. 777, p. 262.

77
778

779
780

181



Since then private reparation claims continued in the form of lawsuits filed against families
and corporations that benefited from slavery.” A second set of claims for reparations were
anchored on a federal promise of “forty acres and a mule.” Section 4 of the Freedmen’s
Bureau Act of 1865 authorised the Commissioner of the Freedmen’s Bureau “to lease not
more than forty acres of land within the Confederate states to each freedman or refugee for
a period of three years; during or after lease period, each occupant would be given the
option to purchase the land for its value.””® Section 4 was designed to codify Major General
William T. Sherman’s Special Field Order No. 15, issued on January 16, 1865, three
months before Section 4 was enacted.” The promise of “forty acres and a mule” was
never carried out. In a recent lawsuit, a federal district court judge, Paul L. Friedman,
explained what happened:
“Forty acres and a mule. As the Civil War drew to a close, the United States
government created the Freedmen’ Bureau to provide assistance to former slaves.
The government promised to sell or lease to farmers parcels of unoccupied land and
land that had been confiscated by the Union during the war, and it promised the loan
of a federal government mule to plough that land. Some African Americans took
advantage of these programs and either bought or leased parcels of land. During
reconstruction, however, President Andrew Johnson vetoed a bill to enlarge the
powers and activities of the Freedmen’s Bureau, and he reversed many of the
policies of the Bureau. Much of the Promised Land that had been leased to African
American farmers {approximately 400,000 acres to about 40,000 ex-slaves} were
taken away and returned to Confederate loyalists. For most African Americans, the
promise of forty acres and a mule was never kept.”
In 1890, an “Ex-slave Pension and Bounty Bill” was introduced in Congress by
Republicans. The Bill was intended to provide a maximum payment of 15 dollars per month

and a maximum Bounty of 500 dollars for each slave.™
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However, the Bill was never enacted into law "*° because the Congress rejected the Bill on
the ground that, the “ex-slave Pension will be too large a burden on tax payers”® while
some Congress members believe that only education can ameliorate the situation.”®
Between 1890 and 1917, over 600,000 of the four Million emancipated African Americans
lobbied the government for pensions because they believed their unpaid labour subsidized
the building of the nation’s wealth for two and a half centuries.” Through the establishment
of “Ex-Slave Pension Clubs”, the National Ex-slave Mutual Relief Bounty and Pension
Association, the African Americans fought unsuccessfully for a federal ex-slave pension
bill.™°

C. Early Twentieth Century

What maybe the first ever lawsuit on reparations was filed in Federal District Court
of Columbia in 1916 by four African Americans. The lawsuit alleged that the Treasury
Department owed blacks “$68,073,388.99, which was the amount of taxes collected on
cotton between 1862 and 1868.”°* This lawsuit was dismissed like many others without a
decision on its merit. ** In 1934, the final attempt was made by African Americans to
secure pensions for their servitude and they wrote to President Franklin Roosevelt: “Is
there any way to consider the old slaves?” They wanted to know, in particular, if anything
was being done about the idea of “giving us pensions in payment for our long days of

servitude.”™®

D. Post-Holocaust

The Holocaust influenced the way many proponents of slave reparations
conceptualised the movement. It heightened the spirit of human understanding among the
community of nations. One of the greatest lessons of Holocaust was that atrocities can only
occur when the perpetrator fails to identify with its victims and fails to recognize a common

humanity between itself and the victims.
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Conversely, when identity exists between the government and the governed, the
government will understand that people of different religious and racial backgrounds have
equal moral and legal standing.”” Comparatively speaking, the Holocaust vision of
heightened morality, identity, egalitarianism, and restorative justice was reflected in the
African American reparation movement during the turbulent 1960s.”®> The movement was
mostly associated with James Forman’s “Black Manifesto.” It shaped the slave reparations’
claim in recent years, beginning with Congressman John Conyer’s slave reparation bill, "
first introduced in Congress in 1989.”" Whether the slave reparation is justified on
backward-looking notions of corrective justice or forward-looking precepts of restorative
justice, the historical records on slave reparations, | think, should form the bulwark of
subsequent write-up on reparation’s analysis. The African Americans are not asserting a
new or delayed claim. There is no unconscionable or prejudicial procrastination, as the
slave reparation claim was first brought even before the institution of slavery was
abolished.”™® Consequently, the slave reparation claim may not come under the status of
limitation because it is not the fault of those bringing the claim today since the same claim
has been asserted repeatedly since the 18™ century but each time denied legal hearing in

spite of its prima facie content.

94 Brooks, Roy L., The Age of Apology, in When Sorry isn’t Enough, 1999, pp. 3-11.
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9.2 Introduction
This chapter shall encompass all the arguments for and against reparations with

various instruments and concepts used by various authors and scholars to buttress their
pro and contra for slavery reparations. This chapter shall also determine whether the quest
for reparations can stand a water-tight-compartment argument in the courts, parliaments,
governments, ethical and moral injunctions and individual private opinions. Consequently, |
shall consider it imperative to begin this important and indispensable chapter with the

definition of reparation.

9.2.1 Definition of Reparation
The word reparation does not have clear conceptual boundaries that demarcate

reparations from ordinary legal remedies and other large-scale governmental transfer
programs. Paradigmatic examples of reparations ordinarily presented in the relevant
literatures in law, politic, philosophy, and moral theory are inclined to having the same goal.
Posner and Vermeule defined reparations as:

“Schemes that (1) provide payment (in cash or in kind) to a large group of claimants,

(2) on the basis of wrongs that were substantively permissible under the prevailing

law when committed, (3) in which current law bars a compulsory remedy for the past

wrong (by virtue of sovereign immunity, statutes of limitations, or similar rules), and

(4) in which the payment is justified on backward-looking grounds of corrective

justice, rather than forward-looking grounds such as the deterrence of future

wrongdoing.”"®

Though various policies, programs and decisions have been at a time or the other
described as reparation concepts, but without any linguistic ambiguity, the concept
“reparations” can be used to describe a scheme that dispenses with any of them. While an
ordinary legal remedy can effect a transfer from an identified individual wrongdoer to an
identified individual victim of the wrong, reparations scheme usually relaxes one condition
or the other or both. For example, reparation schemes might effect a transfer from tax
payer to identified individual victims, as in the case of Japanese-American reparations. It
might also effect a transfer from identified wrongdoers to a group or institution that serves
as a stand-in for deceased or unidentified victims, like the compensatory payments made
to jewish charities or the state of Israel as representatives of deceased victims of the

Holocaust.

9 posner, E. & Vermeule, A., Reparations for Slavery and Other Historical Injustices, 2003, p. 689.
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It might even ease both limitations imposed in proposals for living tax payers to pay money
to living African Americans based on harms inflicted by dead people (antebellum European
Americans) on dead people (antebellum African Americans). One can also postulate that
reparations schemes are justified on the basis of backward-looking reasons — remediation
of, or compensation for, past injustices. Legal injunctions, for example a judicial order is not
classified according to Posner and Vermeule under reparations concept.®®

David Levine (2003), in his article in the Windsor Yearbook of Access to Justice
concord with Posner and Vermeule in his definition of reparation but added that reparations
fit conceptually somewhere in between ordinary judicial remedies and legislatively-
mandated transfer programs and that judiciary imposed reparations for slavery are
controversial.** Contrary to Posner and Vermeule, Roy Brooks (2004) in his essay,
“Getting Reparations for Slavery Right, said that the above definition is “over inclusive” and
as it is used in international and domestic redress movements, reparations do not simply
apply to “wrongs” or wrongs involving “a large group of claimants.” They apply only to
certain types of wrongs, to wit, gross violations of fundamental international human rights,
such as slavery, genocide, and Apartheid.*” Usually, reparations are more stronger on
forward-looking-ground of restorative justice, specifically reconciliation and redemption.®”
Properly conceived, reparations are connected to a statement of deep remorse from the

perpetrator. They are redemptive response to an atrocity.***

800 Posner, E. & Vermeule, A., Reparations for Slavery and Other Historical Injustices, 103 Columbia Law Review,

2003,pp. 691-692, “These distinctions are just for conceptual clarity; in practice there is a range of intermediate
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beneficiary class that is initially defined solely on compensatory, backward-looking grounds.”
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the case, who were largely citizens of the city rather than the direct victims of brutality; and 3). The defendants,
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Cooper, Phillip, Hard Judicial Choices, NY: Oxford University Press, 1988, pp. 297-327.
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A reparation therefore, is the tangible act that transforms a rhetorical apology into a

. . . . . . 805
meaningful, material reality and also the revelation and realisation of an apology. A

combination, essentially from Posner & Vermeule backward-looking-ground and Brooks
forward-looking concepts of slavery reparation, give an adequate definition of reparation,
which will comprise the nuclear of the subsequent analysis of the various concepts, thesis

and instrument of slavery reparations.

9.3 The Causation and Attenuation Argument of Reparations

This sub-section will deal with causation and various attenuations arguments for

reparations.

9.3.1 Causation in Tort Liability
Causation in tout liability demands an evidence of proximate causation.®”® Claimants

must prove not only conceptual “but-for” causation; that “but for” a party’s actions, the harm
would not have occurred — but must also establish legally actionable “proximate cause.”®"’
In reparations cases, the attenuated nature of the harm makes it difficult to show proximate
cause.’® Attenuation is diminished causation.’® Attenuation is seen as a conceptual
separation between two actors, events, a dilution and weakening of the conceptual
connection between the two. Therefore, attenuation severe theoretical “but-for’ causation
from legally actionable proximate cause. Attenuation arguments, as propagated in the
debate for reparations, can be divided into three parts, namely: victim attenuation,

wrongdoer attenuation, and act attenuation.

895 Brooks, Roy L., Getting Reparations for Slavery Right: A Response to Posner and Vermeule, in The Notre Dame Law
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Victim attenuation is advanced in the argument that modern African Americans have no
direct connection to slaves; wrongdoer attenuation argues that modern Americans tend to
lack specific individual connection to slave holders; and act attenuation articulates the idea
that modern injury to African Americans is unrelated to the harms of slavery.*® And above
all, the concepts from mass tort jurisprudence that may apply to reparations debate shall
also be the object of analysis here.*"

However, claims for slavery reparations consist of two major constituents of tort law,
i.e. tort and unjust enrichment.®” Historically African American slaves went through many
deprivations that could potentially ignite tort liability.**® They suffered harms, physical injury,
loss of property, lost wages, loss of liberty, loss of family and family relations, loss of
consortium and mental anguish.®* And also their descendants suffered and are still
suffering today from residual racism, a consequence of slavery. ®° It is difficult to put this
concept in a water tight compartment claims arising from slavery because it is unclear
whether slave owners hold a legal duty to slaves, or whether they hold any duty to slave
descendants.®™ Nevertheless, it could be argued that slave owners indeed hold a duty to
slaves or their descendants, or that they ought to know that the regime of slavery was
legally dubious in a way that they should be held responsible to have owed a duty to slaves
or their descendants.?”’ | shall work on the hypothesis, in order to focus on causation
concept, that slave owners owed the duty either to slaves or to their descendants and tort
compensability of slavery is not negated by its legality at the time.®*®* Conversely, unjust

enrichment claims defer from tort claims.
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