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“If you travel back into your own past, that destination becomes your future, and your former

present becomes the past, which can’t now be changed by your new future.”

— Professor Hulk / Bruce Banner, ‘The Avengers: Endgame’, 2019.

“If time travel is possible, where are the tourists from the future? ”

— Stephen Hawking, ‘A Brief History of Time’, 1988.






INTRODUCTION

Imagine it is the year 2100 on planet Earth...

There is still human life on Earth but it has dramatically changed since the beginning of the
21° century.! Exponential advances in computing powers have allowed for an immense
progress in many scientific areas, leading to positive technological innovation as well as more
harmful developments. The implantation and integration of complex and sophisticated devices
within the human body have resulted in a form of “transhumanism”, for instance by
successfully combatting disease, enhancing human senses and increasing the average life
expectancy in many parts of the world. Artificial intelligence (‘Al’) has largely surpassed actual
human intelligence, so that almost every high-level policy and business decision is directly or
indirectly taken by sentient robots. These advances in Al have also allowed for a variety of
scientific discoveries that go beyond the comprehension of human beings who increasingly
depend on the super power of these Al entities. Overall, ultra-fast, ultra-intelligent machines

and virtual entities have an extreme influence on world affairs in 2100.

Due to the increasing automation of most production processes, the world of labour has
completely changed. In the year 2100, some sectors, such as manufacturing, are almost
completely automatised and occupied by robots, so that many jobs have become redundant and
unemployment has increased. At the same time, human employment in other, partly new, sectors
has also increased. While the tremendous technological developments have contributed to
higher human wealth for some parts of the world, these innovations and the extractivist
ideology of the beginning 21°' century have simultaneously aggravated inequalities and
injustice within societies and globally. In reaction to this exacerbation of inequalities, the
global economic system has adapted. In light of negative ecological impacts, resource scarcity
and unequal distribution as well as global demographic trends, the system of turbo-capitalism
that dominated large parts of the 20" and of the early 21° century has proven unsuitable to

address these challenges. Consequently, the predominant endless consumer culture and

! The following paragraphs are a thought experiment and a fictional illustration of some aspects of how life on
Earth might look like in the year 2100. The exemplary descriptions are based, inter alia, on Michio Kaku, Physics
of the Future: How Science Will Shape Human Destiny and Our Daily Lives by the Year 2100 (1% edn, New York,
NY/London/Toronto/Sydney/Auckland: Doubleday, 2011); Michio Kaku, ‘Life in the year 2100°, The Week,
9 Januar 2015, <https://theweek.com/articles/485908/life-year-2100> (accessed 15 August 2022); ‘The Future
Timeline’, Future Timeline Community, 2022, <https://www.futuretimeline.net/> (accessed 15 August 2022).
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traditional free market capitalism have collapsed in the middle of the 21°' century and were
replaced by a new economic order that started to focus more on regionalism and a sustainable
use of the remaining resources. Despite these promising developments, the 21°' century has also
Seen wars as resource scarcity, environmental degradation and loss of living environment for
millions of people have triggered regional as well as large-scale conflicts. Technological
innovation has not only brought about positive progress but has also facilitated even more
disastrous means of warfare.: autonomous weapon systems, sophisticated cyberwarfare, the use

of Al and biological and chemical warfare as well as nuclear proliferation.

Beyond these military threats to the international community, the most dramatic changes in the
21% century have occurred with regard to the global environment, particularly the exacerbation
of climate change and the loss of biodiversity and ecosystems. Although the international
community slowly steered onto a path of reducing greenhouse gas emissions from the 2020s
onwards, past and additional emissions from the 2020s have still remained on an intermediate
level causing additional global warming. This led to an increase of the global average
temperature of around 2.0°C by the mid-21"" century and around 3.0°C in the year 2100
compared to the period of 1850-1900.> Many land areas have become uninhabitable for human

beings and other species due to temperature increases between 5 and 6.5°C.> The frequency

2 The following description of a fictional emission scenario is mainly based on the Working Group I contribution
to the most recent Assessment Report of the Intergovernmental Panel on Climate Change (‘IPCC’): IPCC, Climate
Change 2021 — The Physical Science Basis: Working Group I Contribution to the IPCC Sixth Assessment Report
(Valérie Masson-Delmotte et al. (eds.)), 2021, <https://www.ipcc.ch/report/sixth-assessment-report-working-
group-i/> (accessed 15 August 2022). Therein, five illustrative scenarios attempt to cover the range of possible
future developments of climate change, see [IPCC, ‘Summary for Policymakers’ in Masson-Delmotte et al. (eds.),
supra mnote 2, <https://www.ipcc.ch/report/ar6/wgl/downloads/report/IPCC_AR6_WGI_SPM.pdf> (accessed
15 August 2022), 12—13. For the fictional description in this introduction, the author chooses the scenario with
intermediate GHG emissions (SSP2-4.5), which largely exceeds the envisaged 1.5°C and even the 2.0°C path of
the Paris Agreement, but does not reach the extreme scenarios of high emissions with between 2.8 to 5.7°C increase
of global surface temperature averaged compared to 1850-1900, cf. ibid., 14—15. For a comparable categorisation
in eight scenarios, see also IPCC, ‘Summary for Policymakers’ in IPCC, Climate Change 2022 — Mitigation of
Climate Change: Working Group III Contribution to the IPCC Sixth Assessment Report, (Priyadarshi R. Shukla,
et al. (eds.)), 2022, <https://www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6
WGII_SummaryForPolicymakers.pdf> (accessed 15 August 2022), 25-27. The following thought experiment of
a time travel to the year 2100 thus assumes that the projected developments in the SSP2-4.5 scenario will come
true. This does not deny the probabilities of even more extreme scenarios. Generally, on the methodology of global
environmental scenarios, see Paul Lucas et al., ‘Future Developments Without Targeted Policies’ in United
Nations Environment Programme (‘UNEP’), Global Environment Outlook 6 (GEO-6): Healthy Planet, Healthy
People, (Paul Ekins; Joyeeta Gupta; Pierre Boileau(eds.)), 2019, <https://wedocs.unep.org/bitstream/handle/
20.500.11822/27673/GEO6_CH21.pdf> (accessed 15 August 2022), 488.

3 Cf. IPCC, ‘Summary for Policymakers’ in IPCC, Climate Change and Land: An IPCC Special Report on climate
change, desertification, land degradation, sustainable land management, food security, and greenhouse gas fluxes
in terrestrial ecosystems, (Priyadarshi R. Shukla, et al. (eds.)), 2019, <https://www.ipcc.ch/srccl/> (accessed
15 August 2022), 9.
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and intensity of hot extremes, marine heatwaves, heavy precipitation, regional agricultural and
ecological droughts, intense tropical cyclones and the reduction of Arctic sea ice and
permafrost have increased with every 0.5°C of global warming.” For instance, in 2100, hot
temperature extremes occur around six times as often over land and they are around 3°C hotter

on average than in a climate without human influence.’

The rise of temperature to a global average of 3°C in 2100 has triggered several disastrous
effects on its way. The capacity of ocean and land carbon sinks has gradually decreased
parallel to increasing CO: emissions in the 21 century.® Simultaneously, certain developments
have had effects on the global climate system that are irreversible for centuries.” This includes
changes in the global ocean temperature and deep ocean acidification as well as global mean
sea level rise, which has reached around 0,7 metres in the year 2100.% Further, permafrost
thaw in the Greenland Ice Sheet and the West Antarctic Ice Sheet in the course of the
21* century have caused irreversible loss of permafrost carbon.” The ongoing deforestation of
the Amazon rainforest in the first half of the 21*' century has exceeded a critical threshold,
which has caused pronounced forest dieback, again destroying one of the most important

carbon sinks."’

While the effects of climate change vary strongly from one region to the other, many regions of
the Earth are affected to some degree.!! Due to their lower coping capacities, developing

countries are more vulnerable to these impacts of climate change.'? Particularly, hurricanes

4 IPCC, Summary for Policymakers 2021 supra note 2, 15-19.
3 See also on other weather extremes, ibid., 18—19.
6 As to this effect, see ibid., 19-21.

7 For an overview, see June-Yi Lee et al., ‘Future Global Climate: Scenario-Based Projections and Near-Term
Information’ in Masson-Delmotte et al. (eds.), supra note 2, 553-672, <https://www.ipcc.ch/report/sixth-
assessment-report-working-group-i/> (accessed 15 August 2022), 633—635.

8 IPCC, supra note 2, 21.
° Tbid.

10 Ove Hoegh-Guldberg et al., ‘Impacts of 1.5°C of Global Warming on Natural and Human Systems’ in IPCC,
Global Warming of 1.5°C: An IPCC Special Report on the Impacts of Global Warming of 1.5°C Above Pre-
Industrial Levels and Related Global Greenhouse Gas Emission Pathways, in the Context of Strengthening the
Global Response to the Threat of Climate Change, Sustainable Development, and Efforts to Eradicate Poverty,
(Valérie Masson-Delmotte, et al. (eds.)), 2018, <https://www.ipcc.ch/sr15/> (accessed 15 August 2022), 263.

' See also IPCC, supra note 3, 17.

12 David Eckstein, Vera Kiinzel and Laura Schifer, Global Climate Risk Index 2021: Who Suffers Most from
Extreme Weather Events? Weather-Related Loss Events in 2019 and 2000-2019 (Bonn: Germanwatch e.V.,
2021), 5. On the inequalities of the effects of climate change, see also Human Rights Council, Climate Change
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and tropical cyclones have repeatedly struck States like the Philippines, Pakistan and
Bangladesh; other States, such as Myanmar or Puerto Rico, were so strongly affected by
exceptional and deadly catastrophes that they have been impaired on a long-term basis."
However, industrialised States have also increasingly been affected by extreme weather events,
such as large forest fires that repeatedly caused extreme destruction of land, e.g., in Australia
or the United States of America (‘USA’).!* Extreme heatwaves of around 3 °C above average
have also repeatedly struck European States, particularly in the South.’’ These extreme

weathers have significantly increased in frequency and intensity during the first half of the

21* century.'®

Indirect effects of global warming also impacted human civilisation: Exceeding 1.5°C has led
to much more human vector-borne diseases due to the spread of mosquitos in other parts of the
world.!” Hundreds of millions of people have additionally become at risk of hunger and more
than two billion people are deprived of access to water as a result of climate change.'® The
continuing decrease of ecosystem quality is also unequally distributed among different regions
of the world and among different segments of society.”’ All of these impacts of climate change

have led to an exacerbation of poverty and inequality between different regions and people of

and Poverty — Report of the Special Rapporteur on Extreme Poverty and Human Rights, by Philip Alston
(17 July 2019), UN Doc. A/HRC/41/39, paras. 11-15.

13 David Eckstein et al., Global Climate Risk Index 2020: Who Suffers Most from Extreme Weather Events?
Weather-Related Loss Events in 2019 and 2000-2019 (Bonn: Germanwatch e.V., 2019), 9-10.

4 On Australia in 2019-2020, see, €.g., Matthew Green, ‘Australia's Massive Fires Could Become Routine,
Climate Scientists Warn’, REUTERS, 14 Januar 2020, <https://www.reuters.com/article/us-climate-change-
australia-report/australias-massive-fires-could-become-routine-climate-scientists-warn-idUSKBN1ZD06 W>
(accessed 15 August 2022) . On extreme heat waves and fires in North America in 2021, see, e.g., Moira Warburton
and Sergio Olmos, ‘Deaths Surge in U.S. and Canada From Worst Heatwave on Record’, REUTERS, 1 July 2021,
<https://www.reuters.com/world/americas/dire-fire-warnings-issued-wake-record-heatwave-canada-us-2021-06-
30/> (accessed 15 August 2022).

15 On extreme heat waves in Europe in 2021 and 2022, see, e.g., ‘Wildfires Burn Out of Control in Greece and
Turkey as Thousands Flee’, The Guardian, 6 August 2021,
<https://www.theguardian.com/world/2021/aug/06/wildfires-out-of-control-greece-turkey-thousands-flee>
(accessed 15 August 2022); Catarina Demony and Miguel Pereira, ‘Scorching Heat Wave Sparks Wildfires in
Europe’, REUTERS, 14 July 2022, <https://www.reuters.com/world/europe/wildfires-rage-heatwave-scorches-
portugal-spain-2022-07-13/> (accessed 15 August 2022).

16 See IPCC, supra note 3, 14-16.

7 World Health Organization (‘WHO’), A4 Global Brief on Vector-Borne Diseases (2014),
WHO/DCO/WHD/2014.1, 47; Hoegh-Guldberg et al., supra note 10, 241.

18 See Alston, Climate Change and Poverty, supra note 12, para. 9 with further references.

19 Intergovernmental Platform on Biodiversity and Ecosystem Services (‘IPBES’), ‘Summary for Policymakers’
in IPBES, Global Assessment Report on Biodiversity and Ecosystem Services, (Eduardo Sonnewend Brondizio, et
al. (eds.)), 2019, <https://ipbes.net/global-assessment> (accessed 15 August 2022), 10.
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the world. Several hundreds of millions of people have been pushed to poverty, particularly in
the Global South.>’ Many of these pressures on the populations in affected States led to an
extreme increase of environmentally induced migration and displacement in the middle of the
21° century.’! Particularly, tropical populations have been forced to move great distances,
which again intensified the socio-economic crisis due to higher population densities.?’> The
establishment of space settlements by the mid-21*' century has not been able to deal with this

loss of inhabitable regions on Earth.

Additionally, biodiversity and ecosystem functions and services have deteriorated worldwide,”
many of these contributions of nature being irreplaceable.”* Human activities since the 1970s
have contributed to further decline of biodiversity and have led to global extinction of more
than one million species in the 21° century.”> The main drivers of this mass extinction were
immense changes in land and sea use, exploitation of organisms, climate change, pollution and
invasion of alien species.?® Climate change has not only contributed to biodiversity loss in
general, but it has also exacerbated the impacts of the other drivers, leading to further chain
reactions.”” These developments have further deteriorated global food security and have

undermined the resilience of agricultural systems worldwide. *® Further environmental

20 See Alston, Climate Change and Poverty, supra note 12, para. 13.

2V IPCC, supra note 3, 18, 23. See also Hoegh-Guldberg et al., supra note 10, 244-245. For a legal assessment of
environmentally induced migration, see Rossana Palladino, ‘Environmental Changes and Migration: Responses
from Rio to Rio+20 and Beyond’, in Malgosia Fitzmaurice et al. (eds.), Environmental Protection and Sustainable
Development from Rio to Rio+20: Protection de I'Environnement et Développement Durable de Rio a Rio+20
(Leiden: Brill Nijhoff, 2014), 239-263.

22 Hoegh-Guldberg et al., supra note 10, 245.

23 Generally, see Peter Stoett et al., ‘Biodiversity’ in Ekins et al. (eds.), supra note2, 141-173,
<https://wedocs.unep.org/bitstream/handle/20.500.11822/27659/GEO6 CH6.pdf> (accessed 15 August 2022).

24 IPBES, supra note 19, 10.
% Ibid., 11-12.
26 Ibid., 12—-14.

27 Ibid., 13, 16. See also IPCC, ‘Summary for Policymakers’ in IPCC, Climate Change 2022 — Impacts, Adaptation
and Vulnerability: Working Group Il Contribution to the IPCC Sixth Assessment Report, (Hans-Otto Portner, et
al. (eds.)), 2022, <https://www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6 WGII
SummaryForPolicymakers.pdf> (accessed 15 August 2022), 11.

B [PBES, supra note 19, 12.



degradation has had comparably dramatic effects on air quality, land resources, freshwater

and ocean ecosystems.”’

Some of these irreversible developments have exceeded climatic tipping points and other
critical thresholds,?’ which have triggered partly abrupt changes in the global as well as
regional ecosystems, further exacerbated global warming and threatened the livelihood of
many millions more.’! The human as well as the financial losses were already tremendous in
the first two decades of the 21 century,’” and they increased to more than two million people
dead as well as financial losses of around 10 trillion US dollars until 2100 as a direct result of

extreme weather events globally.>’

Due to the enormous climatic changes and in light of the aforementioned changes in the global
economic order, the international community of States has also profoundly changed in the
second half of the 21% century.’* Some States have literally vanished as a result of sea level
rise, some States have become so uninhabitable that their populations were forced to leave their
territories. In other States, food and water scarcity as well as the lack of other natural resources
have caused armed conflicts and civil wars, which again led to the collapse of States worldwide.
But the global climatic, technological and political developments have also initiated the
restructuring of many States. Some States disintegrated into several smaller States, others
united by creating new super-States. While former leading States have lost some of their

influence and power, other world regions have gained new importance due to their population

2 In more detail, see UNEP, Global Environment Outlook 6 (GEO-6): Healthy Planet, Healthy People (Paul
Ekins, Joyeeta Gupta and Pierre Boileau (eds.)), 2019, <https://www.unep.org/resources/global-environment-
outlook-6> (accessed 15 August 2022), Chapters 5-9.

30 A tipping point is “a critical threshold beyond which a system reorganises, often abruptly and/or irreversibly”,
see Lee et al., supra note 7, 633. See also Hoegh-Guldberg et al., supra note 10, 262; UNEP, ‘Summary for
Policymakers’ in UNEP, Global Environment Outlook 5 (GEO-5): Environment for the Future We Want,
(Matthew Billot, et al. (eds.)), 2012, <https://www.unep.org/resources/geo-5-summary-policy-makers> (accessed
15 August 2022), 6.

31 For an overview of potential tipping points, see Timothy M. Lenton et al., ‘Climate Tipping Points — Too Risky
to Bet Against’ (2019) 575 Nature 592—-595; Potsdam Institute for Climate Impact Research, ‘Tipping Elements:
The Achilles Heels of the Earth System’, 2022, <https://www.pik-potsdam.de/en/output/infodesk/tipping-
elements> (accessed 15 August 2022).

32 Eckstein, Kiinzel and Schéfer, supra note 12.
33 These estimates are based on an analysis of the years 20002019 (ibid., 5.), which have been roughly multiplied.

34 The following fictional illustration of geopolitical developments are again mainly based on Future Timeline,
supra note 1, years 2060—2069.



growth, technological innovations in their States, better adaptation capacities regarding

environmental impacts as well as major geopolitical shifts in the distribution of global power.

Even the old post-war system of the United Nations (‘UN’) has not survived the massive
restructuring of the international arena: As it has not sufficiently contributed to prevent or at
least limit the climate crisis, the UN’s power and influence has successively decreased during
the first half of the 21*' century. Particularly, the ongoing blockade of the UN Security Council’s
decisions due to the often-opposing interests of the five veto powers has further undermined its
ability to successfully address the upcoming global challenges. The UN'’s loss of influence has
increased with the Russian war of aggression against Ukraine in 2022, which illustrated the
UN system’s failure to achieve even its main goal “to save succeeding generations from the
scourge of war” and ‘“‘to maintain international peace and security” .3’ Therefore, the UN has

collapsed in the meantime and was replaced by new forms of international cooperation.

On 26 June 2056, 111 years after the adoption of the Charter of the United Nations
(‘UN Charter’), a new international organisation was established as its successor — named
‘Union of Humankind’. While the former veto powers did not join the new organisation from
the beginning, it has been broadly supported by many other States as the founders sought to
shift the focus of international relations from a few super powers claiming certain privileges to
equal distribution of power and influence between all States. In 2100, the Union’s principal
and decisive organ is the ‘United Assembly of Humankind’, which follows other rules than the
former UN General Assembly (‘UNGA’). The United Assembly shifted the internal power
distribution of the institution towards a per capita representation of States and increased the
participation of civil society. Thereby, it was able to realign the new international order
towards a framework that understood the equality of human beings worldwide as its central
concern. As a result, the organisation’s new approaches to tackle global problems have
strengthened its authority so that even the former veto powers eventually joined the Union of
Humankind. The Union has made greater efforts to soften the catastrophic effects of climate
change. But despite some smaller successes in adaptation in the 21°' century,’® the Union has

not been able to reverse the grave and irreversible developments, which had been triggered by

35 Charter of the United Nations (UN Charter), adopted 26 June 1945, entered into force 24 October 1945,
1 UNTS XVI, Preamble.

36 See IPCC, Climate Change 2022 — Impacts, Adaptation and Vulnerability: Working Group II Contribution to
the IPCC Sixth Assessment Report (Hans-Otto Portner et al. (eds.)), 2022, <https://www.ipcc.ch/report/sixth-
assessment-report-working-group-ii/> (accessed 15 August 2022).
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activities of past generations. Although policy-makers of the second half of the 21°' century have
begun to overcome the traditional growth economy and to establish new forms of global
governance and economy, the seeds for many long-lasting harms had been planted before and

irreversibly.

In the year 2100, the world faces many unalterable consequences of global warming and
environmental degradation. On the basis of new scientific knowledge, the international
community profoundly understands all of these planetary developments. Attribution science,
which has emerged since the beginning of the 21° century,’” has been further developed thanks
to Al so that it is possible to exactly attribute different climate change effects, such as droughts
and hurricanes, to specific anthropogenic contributions to global warming. The scientific
research clearly traces back the most detrimental effects on the global climate to the last
decades of the 20™ century and the first decades of the 21 century. While the global cumulative
CO: emissions in the 120 years between 1850 and 1970 added up to around 1000 gigatons
(‘Gt’) of CO:, an even greater amount of around 1390 Gt of CO>was emitted in the subsequent
shorter period between 1970 and 2020.%% Another 1000 Gt of CO: followed in the next 20 years
until 2045.%°

These insights cause the United Assembly of Humankind in 2100 to establish a subsidiary
organ, the ‘High Commissioner for Intergenerational Relations’. This organ is tasked with the
examination of the intergenerational responsibility of these past generations between
approximately 1970 and 2030 with regard to the consequences their actions had on the climate
system and the global ecosystem in general. The Office of this High Commissioner immediately
takes up its work and its findings are even more shocking than assumed before: Not only was a
large part of the greemhouse gas (‘GHG’) emissions, which caused the aforementioned
disastrous and partly irreversible impacts emitted from 1970 to 2030. The degree of human

influence on global warming had also been known since the 1990s,*’ and unequivocally clear

37 Deliang Chen et al., ‘Framing, Context and Methods’ in Masson-Delmotte et al. (eds.), supra note 2, 147-286,
<https://www.ipcc.ch/report/ar6/wgl/downloads/report/IPCC_AR6 WGI ChapterO1.pdf> (accessed 15 August
2022), 204-206.

38 IPCC, supra note 2, 28.
3 For scenario SSP2-4.5, cf. also ibid.

40 See, e.g., IPCC, Climate Change — The IPCC 1990 and 1992 Assessments: IPCC First Assessment Report
Overview and Policymaker Summaries and 1992 IPCC Supplement (Bert Bolin et al. (eds.)), 1992,
<https://www.ipcc.ch/report/climate-change-the-ipcc-1990-and-1992-assessments/> (accessed 15 August 2022),
66—67.
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at least since the 2020s, as explicitly clarified by the sixth assessment report of the
Intergovernmental Panel on Climate Change (‘IPCC’) in 2021.%! According to that report,
“observed increases in well-mixed greenhouse gas (GHG) concentrations since around 1750
are unequivocally caused by human activities ”.*’ First predictions of the increase in the global
temperature had already been made in the 1970s,*> which even culminated in a World Climate
Conference Declaration in 1979.* Further research in the 1980s had led to a consensus on
anthropogenic global warming,® leading to the establishment of the IPCC in 1988 by the World
Meteorological Organization (‘WMQO’) and the UN Environment Program (‘UNEP’). The
UNGA endorsed the IPCC and its task to coordinate the scientific assessments of the effects of
climate change.*® For the High Commissioner for Intergenerational Relations, the following
six IPCC Assessment Reports from 1990 to 2022 illustrate very clearly the amount of knowledge
this past generation had successively collected on the consequences of their activities.*

Comparable knowledge had been gathered on the effects of continuing biodiversity loss

triggered by human activities.*

4 IPCC, supra note 2, 4-7.
“ Ibid., 4.

43 See, e.g., John S. Sawyer, ‘Man-Made Carbon Dioxide and the “Greenhouse” Effect’ (1972) 239 Nature 23-26;
Donella H. Meadows et al., The Limits to Growth: A Report for the Club of Rome's Project on the Predicament of
Mankind (New York: Universe Books, 1972).

4 World Meteorological Organization (‘WMO’), ‘World Climate Conference (A Conference of Experts on
Climate and Mankind): Declaration and Supporting Documents’, 12 February 1979,
<https://library.wmo.int/index.php?lvl=notice display&id=6054#.Y WCzjn1 CSUk> (accessed 15 August 2022).

4 James E. Hansen et al., ‘Climate Impact of Increasing Atmospheric Carbon Dioxide’ (1981) 213 Science
957-966.

46 United Nations General Assembly (‘UNGA), Protection of Global Climate for Present and Future Generations
of Mankind (6 December 1988), UN Doc. A/RES/43/53, para. 5.

4TIPCC, June 1992, supra note 40; IPCC, Climate Change 1995: Synthesis Report (Bert Bolin et al. (eds.)), 1995,
<https://www.ipcc.ch/report/ar2/wgl/> (accessed 15 August 2022); IPCC, Climate Change 2001: Synthesis
Report. Contributions of Working Groups I, Il and III to the Third Assessment Report of the IPCC (Robert T.
Watson et al. (eds.)), 2001, <https://www.ipcc.ch/report/ar3/syr/> (accessed 15 August 2022); IPCC, Climate
Change 2007: Synthesis Report. Contributions of Working Groups I, Il and III to the Fourth Assessment Report
of the IPCC (Core Writing Team, Rajendra K. Pachauri and Andy Reisinger (eds.)), 2007,
<https://www.ipcc.ch/report/ar4/syr/> (accessed 15 August 2022); IPCC, Climate Change 2014: Synthesis Report.
Contributions of Working Groups I, Il and Il to the Fifth Assessment Report of the Intergovernmental Panel on
Climate Change (Core Writing Team, Rajendra K. Pachauri and Leo Meyer (eds.)), 2014,
<https://www.ipcc.ch/report/ar5/syr/> (accessed 15 August 2022); IPCC, August 2021, supra note 2.

4 See, e.g., IPBES, supra note 19.
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In 2021, the global mean temperature was already measured at 1.11°C above the 1850-1900
baseline.”’ Various mitigation pathways had been examined and suggested by scientists at that
time in order to comply with the objective of the Paris Agreement® — “[to hold] the increase in
the global average temperature to well below 2°C above pre-industrial levels and [to pursue]
efforts to limit the temperature increase to 1.5°C above pre-industrial levels”. ! Nonetheless,
this knowledge did not lead to consequent and sufficient global counter-measures in the
following years, instead, the cumulative emissions still increased.”> Based on these findings of
the High Commissioner, the United Assembly of Humankind decides to widen the mandate of
the High Commissioner to examine ways to hold the past generation of humankind accountable
for its inaction in combating climate change, biodiversity loss and other intergenerational
issues. In the view of the Assembly, the activities at the beginning of the 21° century were
obviously in violation of the concept of intergenerational equity — a concept that governs
fairness among all generations.”® In order to better understand the political and legal
motivations of the international community in this past generation, the Assembly decides to
make use of a new technology, which has been developed with the help of transhuman Al at the
end of the 21*' century: time travel.’* Although the decision-makers in the Assembly are aware
of the complications related to time travel as well as the dangers of interference with the past,”

they consider it absolutely necessary to travel back in time in order to confront the

49 WMO, State of the Global Climate 2021 (Geneva: WMO, 2022),
<https://library.wmo.int/doc_num.php?explnum_id=11178> (accessed 15 August 2022), 6.

30 Most recently on these pathways, see IPCC, Climate Change 2022 — Mitigation of Climate Change: Working
Group Il Contribution to the IPCC Sixth Assessment Report (Priyadarshi R. Shukla et al. (eds.)), 2022,
<https://www.ipcc.ch/report/sixth-assessment-report-working-group-3/> (accessed 15 August 2022). See also
IPCC, Climate Change 2014 — Mitigation of Climate Change: Working Group III Contribution to the Fifth
Assessment Report of the Intergovernmental Panel on Climate Change (Ottmar Edenhofer et al. (eds.)), 2014,
<https://www.ipcc.ch/report/ar5/wg3/> (accessed 15 August 2022); Joeri Rogelj et al., ‘Mitigation Pathways
Compatible with 1.5°C in the Context of Sustainable Development’ in Masson-Delmotte et al. (eds.), supra
note 10, 93—174, <https://www.ipcc.ch/sr15/chapter/chapter-2/> (accessed 15 August 2022).

SU Paris Agreement (Paris Agreement), adopted 12 December 2015, entered into force 4 November 2016,
UN Doc. FCCC/CP/2015/L.9/Rev.1, Art. 2(1)(a).

32 IPCC, supra note 2, 28.

53 Edith Brown Weiss, ‘Intergenerational Equity’ (April 2021), in Anne Peters and Riidiger Wolfrum (eds.), Max
Planck Encyclopedia of Public International Law (Oxford: Oxford University Press, 2004-2022), para. 1.

>4 While most parts of the presented thought experiment are based on scientific predictions of future developments
(e.g., in climate sciences), the present author does not claim that time travel will become possible in the future.
Nonetheless, for the sake of illustration, the fictional thought experiment assumes that future Al and
transhumanism might render time travel possible by the year 2100.

3 On a philosophical manifestation of these concerns with regard to intergenerational justice, the non-identity
problem, see infra in Chapter 2, Section II.1.
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decision-makers in the beginning of the 21*' century with the disastrous effects of their choices
and activities on future generations.’® Therefore, the High Commissioner is charged with the

challenging task to represent the generation of the year 2100 on this time travel.

Due to the technological restraints of time travel, the earliest point in time to which time travel
is possible is the year 2022. Therefore, the High Commissioner decides to confront the past
generation with their omissions at the 2022 Conference of the Parties (‘COP’) to the United
Nations Framework Convention on Climate Change (‘'UNFCCC’)’” in Egypt, the COP27. The
IPCC had just published its sixth Assessment Report so that the past generation’s insights on
the anthropogenic contributions to global warming and possible pathways of mitigation were
already available to the respective decision-makers.”® The foregoing COP in Glasgow had
offered some careful promises with a view to raising the international community’s awareness
of the urgency of climate protection,” paralleled with some high-emitting States’ pledges to put
more effort in their reduction targets.®" However, the subsequent actions and nationally
determined contributions fell short of the sufficient efforts.®’ As the world was struggling with
the effects of a global pandemic and of Russia’s war of aggression against Ukraine, the
international community was in danger of undermining the necessary reduction targets and of

falling back into old patterns.® The High Commissioner for Intergenerational Relations deems

36 Alberto Szekely fittingly stated: “Anyone belonging to the ‘future generation’ that we have so selfishly ignored,
[...], will most likely judge us and condemn us as genocidal, for having departed from the path we had chosen in
the post-war era [...]. How are they likely to see us then?”, see Alberto Szekely, ‘The Promise of the Brundtland
Report: Honored or Betrayed’ (2008) 21 Pacific McGeorge Global Business and Development Law Journal 159,
160.

37 United Nations Framework Convention on Climate Change (UNFCCC), adopted 9 May 1992, entered into force
21 March 1994, 1771 UNTS 107.

8 IPCC, August 2021, supra note 2; IPCC, February 2022, supra note 36; IPCC, April 2022, supra note 50.

% UNFCCC Conference of the Parties 26, Glasgow Climate Pact (13 November 2021),
UN Doc. FCCC/PA/CMA/2021/10/Add.1.

60 For an overall analysis of updated emission reduction targets, see Climate Analytics and New Climate Institute,
‘CAT Climate Target Update Tracker’, Climate Action Tracker, last updated July 2022,
<https://climateactiontracker.org/climate-target-update-tracker-2022/> (accessed 15 August 2022), Updates
before 2022. See, e.g., on the European Union Green Deal, European Commission (‘EC’), ‘A European Green
Deal: Striving to be the First Climate-Neutral Continent’, European Union, 2019-2024,
<https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal en> (accessed 15 August 2022).

61 Climate Analytics and New Climate Institute, ‘Despite Glasgow Climate Pact 2030 Climate Target Updates
Have Stalled: Mid-year Update’, Climate Action Tracker, June 2022,
<https://climateactiontracker.org/documents/1051/CAT 2022-06-03 Briefing MidYearUpdate DespiteGlasgow
TargetUpdatesStalled.pdf> (accessed 15 August 2022).

62 For an analysis of potential policy rollbacks concerning the pandemic recovery, see Climate Analytics and New
Climate Institute, ‘Pandemic Recovery: Positive Intentions vs. Policy Rollbacks, With Just a Hint of Green:
Warming Projections Global Update’, Climate Action Tracker, September 2020,
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the occasion appropriate for confronting the responsible States with their intergenerational
duties and for encouraging them to build upon the envisaged plans of a green and sustainable
recovery in the 2020s, % as it was still not too late to address the necessary system

transformation in order to achieve the Paris objective.%

When the High Commissioner successfully completes her time travel and safely arrives in the
yvear 2022, she immediately approaches the UN Secretary-General (‘UNSG’) with her unusual
request. Soon thereafter, she is able to present this request before the 198 parties of the
UNFCCC. After illustrating the upcoming developments in the 21* century including the
disastrous and partly irreversible consequences for the global ecosystems and for humanity,
the High Commissioner also clearly describes the present international community’s
contribution to these developments in the upcoming decades. She finishes her report with a
provocative question to the representatives of the parties: “Why do you act in explicit violation

of your responsibilities under the concept of intergenerational equity?”

A. Subject Matter of the Thesis: What Is Understood by

Intergenerational Equity

Unfortunately, this intertemporal confrontation between the present and a future generation
remains reserved for our imagination, as it will most likely not be possible to ever travel back
in time. Nonetheless, the questions behind this fictional scenario are worth asking and merit
answers from the present generation. While the question of “why” belongs to the realm of moral
philosophy, a preliminary question should definitely be whether the present generation actually
violates its obligations under intergenerational equity at all. This thesis attempts to give the
answer to the latter question from an intertemporal perspective that always keeps in mind the
idea behind the thought experiment: that the same question cannot only be asked from the
perspective of the present generation but also from the perspective of future generations of

humanity. Put differently, the thesis attempts to address two connected research questions. First,

<https://climateactiontracker.org/documents/790/CAT_2020-09-23 Briefing GlobalUpdate Sept2020.pdf>
(accessed 15 August 2022).

3 See, e.g., UNFCCC Conference of the Parties 26 (‘UNFCCC COP26’), ‘Supporting the Conditions For a Just
Transition Internationally: Declaration’, 4 November 2021, <https://ukcop26.org/supporting-the-conditions-for-a-
just-transition-internationally/> (accessed 15 August 2022).

% See Rogelj et al., supra note 50; IPCC, supra note 2, 21-43.
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it analyses the legal contents and structures of the concept of intergenerational equity as of
today. Second, it examines which legal understanding the present generation would and should
base its answer on in the illustrated intertemporal confrontation between the present and the

future.

Before turning to the intertemporal perspective, it is important to delimit what is exactly meant
by the concept® of intergenerational equity. The most common formulation of the concept
requires the present generation to abstain from “compromising the ability of future generations
to meet their own needs”.%® Although the concept has often been linked to the conservation of
the environment and the just distribution of natural resources,®’ intergenerational issues are
neither limited to environmental law nor to the legal realm in general. Due to their close
connection to considerations of justice, intergenerational relations have particularly occupied
philosophers for centuries.®® They have also been and still are an object of research in political®’
as well as economic sciences.”® In regard to the non-legal perspectives on future generations,
this thesis touches upon only the philosophical approaches to intergenerational justice,’! and

assumes that a concern for the long-term future should be “a key moral priority of our time”.”?

% In this thesis, the term “concept” is used in a non-technical way when referring to intergenerational equity or
sustainable development. This does not anticipate their exact normative capacity but is understood as an umbrella
term, since the issue of these concepts’ normative capacity (as policy, principle or rule) is addressed at a later
stage, see infra in Chapter 3, Section 1.

% World Commission on Environment and Development, Report of the World Commission on Environment and
Development: Our Common Future (Brundtland Report) (1987), UN Doc. A/42/427 Annex, Introduction,
para. 27, Chapter 2, para. 1.

7 Brown Weiss, supra note 53, para. 1.

% See Lukas H. Meyer, ‘Intergenerational Justice’ (May 2021), in Edward N. Zalta (ed.), The Stanford
Encyclopedia of Philosophy (ISSN 1095-5054), <https://plato.stanford.edu/archives/sum2021/entries/justice-
intergenerational/> (accessed 15 August 2022), Introduction.

% See, e.g., Dennis F. Thompson, ‘Representing Future Generations: Political Presentism and Democratic
Trusteeship’ (2010) 13 Critical Review of International Social and Political Philosophy 17-37; Ludvig Beckman,
‘Political Representation of Future Generations and Collective Responsibility’ (2015) 6 Jurisprudence 516-534;
Michael Rose, Zukiinftige Generationen in der Heutigen Demokratie: Theorie und Praxis der Proxy-
Reprdsentation (Wiesbaden: Springer, 2017).

70 See, e.g., Hans Fehr, ‘Anmerkungen zum Generationenkonflikt aus Okonomischer Perspektive’, in Nils
Goldschmidt (ed.), Generationengerechtigkeit: Ordnungsokonomische Konzepte (Tiibingen: Mohr Siebeck,
2009), 35-40; Gerhard Wegner, ‘Der Gedanke der Nachhaltigkeit in der Ordnungsdkonomik’ in Goldschmidt
(ed.), supra note 70, 277-280; Nicholas H. Stern, The Economics of Climate Change: The Stern Review (1% edn,
Cambridge: Cambridge University Press, 2011).

"' For an overview, see Meyer, supra note 68 For a variety of different philosophical approaches, see Joerg C.
Tremmel (ed.), Handbook of Intergenerational Justice (Cheltenham, U.K/Northampton, Mass: Edward Elgar
Publishing, 2006).

2 Fin Moorhouse, ‘What is Longtermism?’, 2021, <https://longtermism.com/> (accessed 15 August 2022). In this
sense, the present author and this thesis can also be considered part of a longtermist approach to the law, even if
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There is obviously a strong link between international environmental law and its philosophical
basis, which is mirrored in the discipline of environmental ethics.” In order to fully grasp the
concept of intergenerational equity, a proper understanding of its ethical foundations is

pivotal.”*

Within the legal domain, intergenerational equity has also been discussed with regard to other
fields than environmental law,”> such as matters of budgetary law and public debt,”® social
security and pension systems.”” This thesis does not address the non-environmental aspects of
intergenerational relations but focuses solely on the questions of natural resources and
environmental obligations. The foregoing fictional scenario in the year 2100 has illustrated that

the impacts of anthropogenic global warming and climate change constitute the main and most

the following chapters do not necessarily build upon the specific research of longtermism as such. On the
foundations of longtermism, see generally Christoph Winter et al., ‘Legal Priorities Research: A Research
Agenda’, Legal Priorities Project, Januar 2021, <https://www.legalpriorities.org/research/research-agenda.html>
(accessed 15 August 2022), 13—17. On some contents of longtermist research, see, e.g., Hilary Greaves et al.,
‘A Research Agenda for the Global Priorities Institute’, Global Priorities Institute, October 2020,
<https://globalprioritiesinstitute.org/wp-content/uploads/GPI-research-agenda-version-2.1.pdf> (accessed
15 August 2022); Winter et al., supra note 72, 35-121. The first contact the present author had with the research
agenda of longtermism was during the 2022 Multidisciplinary Forum on Longtermism and the Law that took place
in Hamburg from 9 to 11 June 2022. In this context, he was able to present and discuss the main findings of his
thesis. This immensely helped to further shape some of the main findings of the thesis in a (hopefully) more
comprehensible and compelling way. As a result of the forum, a brief summary of the main ideas of the thesis has
been published as part of a blog post debate on the Verfassungsblog, see Ammar Bustami, ‘An Intertemporal
Perspective on Intergenerational Equity: How to Assess the Legal Relationship Between Present and Future
Generations’, Verfassungsblog, 11 August 2022, <https://verfassungsblog.de/an-intertemporal-perspective-on-
intergenerational-equity/> (accessed 15 August 2022).

73 Christopher D. Stone, ‘Ethics and International Environmental Law’, in Daniel Bodansky et al. (eds.), The
Oxford Handbook of International Environmental Law (1% edn, Oxford: Oxford University Press, 2010),291-312;
Andrew Brennan and Yeuk-Sze Lo, ‘Environmental Ethics’ (December 2021) in Zalta (ed.), supra note 68,
<https://plato.stanford.edu/entries/ethics-environmental/> (accessed 15 August 2022).

4 Peter Lawrence, ‘Justice for Future Generations: Environment Discourses, International Law and Climate
Change’, in Brad Jessup and Kim Rubenstein (eds.), Environmental Discourses in Public and International Law
(Cambridge: Cambridge University Press, 2012), 23-46, 23-24.

7> For an overview, see, e.g., Andrea Heubach, Generationengerechtigkeit: Herausforderung fiir die
Zeitgenossische Ethik (Gottingen: V & R Unipress, 2008), 44—71; Dinah Shelton, ‘Intergenerational Equity’, in
Riidiger Wolfrum and Chie Kojima (eds.), Solidarity: A Structural Principle of International Law (Berlin,
Heidelberg: Springer, 2010), 123-168, 133-143.

76 See, e.g., Bernd Siissmuth and Robert K. von Weizsiicker, ‘Institutional Determinants of Public Debt: A Political
Economy Perspective’ in Tremmel (ed.), supra note 71, 170-184; Neil H. Buchanan, ‘What Do We Owe Future
Generations?’ (2009) 77 George Washington Law Review 1237-1297; Ion L. Catrina, ‘Intergenerational Equity of
Public Debt’ (2013) 9 European Journal of Science and Theology 167-174.

77 See, €.g., Janna Thompson, ‘Intergenerational Equity: Issues of Principle in the Allocation of Social Resources
Between This Generation and the Next’, Information and Research Services Research Paper No. 7 2002-03,
13 May 2003, <https://www.aph.gov.au/binaries/library/pubs/rp/2002-03/03rp07.pdf> (accessed 15 August
2022); Michael Doran, ‘Intergenerational Equity in Fiscal Policy Reform’ (2008) 61 Tax Law Review 241-293;
Clemens Fuest, ‘Sind Unsere Sozialen Sicherungssysteme Generationengerecht?’ in Goldschmidt (ed.), supra
note 70, 153-178.
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serious case of application for intergenerational problems. The UNGA already realised this
connection in the 1980s,”® and the connection is equally reflected in Article 3(1) of the

UNFCCC from 1992:

“The Parties should protect the climate system for the benefit of present and
future generations of humankind, on the basis of equity and in accordance with

their common but differentiated responsibilities and respective capabilities.”

Catherine Redgwell noted that the UNFCCC “may be viewed as beginning the process of
defining the obligations of the present generation to absorb the costs of reducing the risk of
global warming for future generations.””® The intention to protect the global climate for present
as well as future generations of humankind was reaffirmed various times in the last decades.®
The importance of global warming for the legal relationship between present and future
generations has increased with the growing impact that human activities have on the future of

t.81 This results from the fact that most of these activities do not lead to an immediate

the plane
environmental effect in the present, but rather constitute long-term degradations, which
manifest only in the future and which are often irreversible.’? As Edith Brown Weiss stated,
“[n]o longer can we ignore the fact that climate change is an intergenerational problem and that
the well-being of future generations depends upon actions that we take today.”®* In 2019, the

UNGA President consequently underlined that “climate justice is intergenerational justice”.®*

78 UNGA, Global Climate for Present and Future Generations 1988, supra note 46, para. 1.

7 Catherine Redgwell, Intergenerational Trusts and Environmental Protection (Manchester: Juris, 1999),
117-118.

8 See, e.g., UNGA, Protection of Global Climate for Present and Future Generations of Humankind
(20 December 2013), UN Doc. A/RES/68/212, with further references.

81 See also Marc Fleurbaey et al., ‘Sustainable Development and Equity’ in Edenhofer et al. (eds.), supra note 50,
283-350, <https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3 ar5 chapterd.pdf> (accessed
15 August 2022), 294-296.

82 This was already clear in the 1980s, see Edith Brown Weiss, In Fairness to Future Generations: International
Law, Common Patrimony, and Intergenerational Equity (Tokyo: Transnational Publishers, Inc., 1989), 23. Cf.
also Stephen M. Gardiner, ‘Protecting Future Generations: Intergenerational Buck-Passing, Theoretical Ineptitude
and a Brief for a Global Core Precautionary Principle’ in Tremmel (ed.), supra note 71, 148—169, 150—-152; Neil
H. Buchanan, ‘What Kind of Environment Do We Owe Future Generations?’ (2011) 15 Lewis & Clark Law Review
339-367, 350-352.

8 Edith Brown Weiss, ‘Climate Change, Intergenerational Equity, and International Law’ (2008) 9 Vermont
Journal of Environmental Law 615-619, 616.

8 UNGA, ‘Only 11 Years Left to Prevent Irreversible Damage from Climate Change, Speakers Warn during
General Assembly High-Level Meeting: Seventy-Third Session, High-Level Meeting on Climate and Sustainable
Development’, General Assembly Meetings Coverage, 28 March 2019,
<https://www.un.org/press/en/2019/gal12131.doc.htm> (accessed 15 August 2022).
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Despite this most obvious connection between intergenerational equity and climate protection,
climate change is not the only field of application for intergenerational equity. Instead, many
environmental problems are at risk of threatening the needs of future generations.®® These
problems range from depletion of natural resources over the degradation in environmental
quality to the discriminatory access and use of resources.®® They touch upon areas as diverse as
nuclear waste, conservation of renewable resources like forests and freshwater, and biodiversity

loss.}” Brown Weiss identified a broad variety of such issues:

“[W]astes that cannot with reasonable confidence be contained in impact either
spatially or over time; damage to soils so extensive as to render them incapable
of supporting plant or animal life; destruction of tropical forests that affect overall
diversity of species in the region; pollution, land use transformation, use of fossil
fuels and other practices sufficient to cause climate change; loss of knowledge
essential for understanding natural and social systems; destruction of cultural
monuments acknowledged by countries as part of the common heritage of
humankind; and destruction of specific endowments established for the benefit

of both present and future generations [...].”%

In all of these areas, human activities have significantly contributed to a constant degradation
of natural resources in the last decades, which will most probably compromise future
generations in meeting their own needs. Moreover, the different environmental problems are
not independent from each other, but there are many interrelations reciprocally amplifying each
other. For instance, climate change is one of the main pressures on biodiversity that causes
species movements due to global warming as well as extinction of many species.® At the same

time, loss of biodiversity reduces the resilience of ecosystems, such as agricultural landscapes

85 Cf. Ulrich Beyerlin and Jenny Grote Stoutenburg, ‘Environment, International Protection’ (December 2013) in
Peters and Wolfrum (eds.), supra note 53, para. 97.

8 Edith Brown Weiss, ‘Implementing Intergenerational Equity’, in Malgosia Fitzmaurice et al. (eds.), Research
Handbook on International Environmental Law (Cheltenham: Edward Elgar Publishing, 2010), 100-116, 100-102.

87 In detail, see already Brown Weiss, supra note 82, 189-288.

88 Edith Brown Weiss, ‘Intergenerational Equity’, in Yann Aguila and Jorge E. Vifiuales (eds.), 4 Global Pact for
the Environment: Legal Foundations (Cambridge: Cambridge Centre for Environment, Energy and Natural
Resource Governance (C-EENRG), 2019), 51-58, 57. See also Brown Weiss, supra note 53, para. 10.

8 Stoett et al., supra note 23, 152; IPBES, supra note 19, 13.
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and forests,” and increases their vulnerability to further climate change.”! The actual overlaps
and feedback loops between the different pressures are even more complex and have partly

unforeseeable long-term effects.””

This is why intergenerational equity is not only a climate change-related issue but an
overarching concept that merits a holistic analysis. The present thesis thus examines a universal
understanding of intergenerational equity, connected to all aspects of international
environmental law. It exists beyond specific treaty regimes, such as the UNFCCC or the
Convention on Biological Diversity (‘CBD”).”* Of course, there are various links between the
concept and its fields of application, so that the thesis regularly refers to specific cases of
intergenerational problems. For instance, the development of environmental treaties in specific
fields is linked to the development and the legal nature of the concept of intergenerational
equity.®* Further, the thesis analyses, inter alia, some of the existing climate change litigation
cases as far as they contribute to the implementation of intergenerational equity.”> These
references to specific fields of environmental law serve as illustration of the overarching
concept of intergenerational equity. Due to this overarching character, intergenerational equity
forms also part of the so-called principles of international environmental law.” In this regard,
it is linked to other principles, such as intra-generational equity, common but differentiated
responsibilities and the notion of common concern of humankind. Most of all, it is strongly
intertwined with the concept of sustainable development.®’ These interrelations must be
examined in order to understand the exact scope and content of intergenerational equity that

goes beyond the mere equation with sustainable development.

%0 Stoett et al., supra note 23, 161-162.
ol Ibid., 142.
2 1bid., 142, 148-149; IPBES, supra note 19, 13.

9 Convention on Biological Diversity (CBD), adopted 5 June 1992, entered into force 29 December 1993,
1760 UNTS 79, Preamble, Art. 1, 2.

% See infira in Chapter 1, Section I. and Chapter 3, Section II.
% See infira in Chapter 4, Section III.

% For an overview of the principles of international environmental law, see, e.g., Philippe Sands, Jacqueline Peel
and Adriana Fabra, Principles of International Environmental Law (4" edn, Cambridge: Cambridge University
Press, 2018), 197-250. At this point of the introduction, the term “principle” is used in a non-technical way and
with regard to the totality of environmental “principles”. Chapter 3 properly analyses the normative capacity of
intergenerational equity and sustainable development with regard to their capacity as principles or rules, see infra
in Chapter 3, Section I.

97 See Brown Weiss, supra note 53, para. 1.
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Starting with these first delimitations, the present thesis attempts to address the legal questions
underlying the provocative question of the fictional High Commissioner for Intergenerational
Relations: Does the present generation act in violation of its responsibilities under the legal
concept of intergenerational equity? The representatives of the UNFCCC parties at the COP27
would examine their intergenerational obligations in the year 2022 in order to know whether
they act in violation of this concept. However, the question is not easily answered as it
encompasses several follow-up questions: What exactly is the content of the concept of
intergenerational equity? How is it related to other concepts of international environmental law?
Does the concept have normative capacity and is it legally binding? In case there are any
binding obligations, who would be the corresponding duty-bearers? Are future generations
themselves right-holders in this relationship? How can intergenerational equity be implemented
in an institutional framework by representation of future generations’ interests? Would this
institutional implementation be realised on the national or international level; and would it be

limited to policy-making or include judicial enforcement of intergenerational equity?

B. State of the Art and Need for Further Research: What Has (Not) Been

Written on Intergenerational Equity

Some of these questions on intergenerational equity have been discussed over the course of the
last decades while the concept has emerged. In 1987, the well-known report of the World
Commission on Environment and Development (‘WCED?”), the so-called ‘Brundtland Report’,
was one of the first international documents that addressed the needs of future generations.”® It
underlined the necessity to abstain from “compromising the ability of future generations to meet
their [own] needs”.® Abundant sources have referred to the concept in the following decades
until today. The most elaborate works have been written by Edith Brown Weiss who published
her landmark book ‘In Fairness to Future Generations’ in 1989.!% Brown Weiss established a
doctrine of intergenerational equity that built upon various international documents and upon

main philosophical approaches to intergenerational justice. '°' She characterised

% Brundtland Report, supra note 66.
9 Ibid., Introduction, para. 27, Chapter 2, para. 1.
100 Brown Weiss, supra note 82.

101 Tbid., 24. Her works particularly referred to John Rawls’ contractualist approaches, see John Rawls, 4 Theory

of Justice (Cambridge, Mass/London: Harvard University Press, 1971), 284.
20



intergenerational equity as an “obligation to future generations to pass on the natural and
cultural resources of the planet in no worse condition than received and to provide reasonable
access to the legacy for the present generation”.!? She identified three duties of conservation —
conservation of options, of quality and of equitable access — which she specified in her work.!%
In her subsequent works, she further developed the doctrine and included references to more
recent international documents;'** one of the most recent being her contribution regarding the

Global Pact for the Environment (‘GPE’).!%

Virtually every subsequent work on intergenerational equity has addressed Brown Weiss’
doctrine.'? Some authors agreed with the conceptional basis put forward by Brown Weiss and
assumed that it would be appropriate to address intergenerational issues.'?” Other authors
further elaborated on the concept, ! for instance, by emphasising its character as an
intergenerational trust.'” Not only legal scholarship has addressed intergenerational equity, but
international courts and tribunals have also referred to the interests of future generations,
although not necessarily to Brown Weiss’ conception itself. The most noteworthy cases have

been the 1996 Nuclear Weapons Advisory Opinion''® and the 1997 Gabcikovo-Nagymaros

102 Brown Weiss, supra note 82, 37-38.
103 Thid., 4045, 49-86.

104 See, e.g., Edith Brown Weiss, ‘Intergenerational Equity and Rights of Future Generations’, in Antonio A.
Cangado Trindade and Edith Brown Weiss (eds.), Derechos Humanos, Desarrollo Sustentable y Medio Ambiente:
Human Rights, Sustainable Development and the Environment (San Jose, Costa Rica, Brasilia: Banco
Interamericano de Desarrollo, 1992), 71-81; Brown Weiss, supra note 86.

105 Brown Weiss, supra note 88. On the GPE, see International Group of Experts for the Pact, ‘Draft Global Pact
for the Environment’ (‘Draft GPE 2017), June 2017, <https://globalpactenvironment.org/en/documents-en/the-
pact-text/> (accessed 15 August 2022), Art. 4.

196 In this context, the term “doctrine” is meant in the sense of a theory in scholarship and jurisprudence; the present
thesis uses this denomination, as this constitutes an established term with regard to the conceptualisation of Edith
Brown Weiss. The normative capacity of this doctrine is addressed in detail infra in Chapter 3, Section 1.4.

107 See, e.g., Lynda M. Collins, ‘Revisiting the Doctrine of Intergenerational Equity in Global Environmental
Governance’ (2007) 30 Dalhousie Law Journal 73—134; Shelton, supra note 75.

108 See, e.g., Peter Lawrence, Justice for Future Generations: Climate Change and International Law
(Cheltenham: Edward Elgar Publishing, 2014). For a variety of different contributions on intergenerational equity,
see, e.g., Marie-Claire Cordonier Segger, Marcel Szabd and Alexandra R. Harrington (eds.), /ntergenerational
Justice in Sustainable Development Treaty Implementation: Advancing Future Generations Rights through
National Institutions (Cambridge, UK: Cambridge University Press, 2021).

19 Redgwell, supra note 79. See also Lydia Slobodian, ‘Defending the Future: Intergenerational Equity in Climate
Litigation’ (2020) 32 Georgetown Environmental Law Review 569-590, 580-582.

110 International Court of Justice (‘ICJ"), Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
8 July 1996, ICJ Reports 1996, 226, paras. 29, 35-36. See also Edith Brown Weiss, ‘Opening the Door to the
Environment and to Future Generations’, in Laurence Boisson de Chazournes and Philippe Sands (eds.),
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Project Judgment of the International Court of Justice (‘ICJ’).!'! Further, both Judge
Weeramantry and Judge Canc¢ado Trindade stressed the importance of the concept in some of
their separate and dissenting opinions, in which they explicitly referred to Brown Weiss.''? In

2013, the UNSG conducted an elaborate examination of intergenerational equity on the request

of the UNGA.'!3

There has also been a lot of criticism of intergenerational equity on a conceptional as well as
on a substantive basis. !'* This criticism ranges from doubts about the legal nature of

115 and doubts about the possibility of rights of future generations''® to

intergenerational equity
criticism of the exact operationalisation of the concept.!'” Zena Hadjiargyrou summarised parts
of the criticism as follows: “Intergenerational equity, [...] though an admiral concept in thought,
has proven to be chaotic in terms of understanding, implementation and elucidation both
conceptually and in practice.”!'® Many of the criticised aspects are not fully resolved today,

much less have they been addressed consistently. There is still a lot of uncertainty on the

concept’s normative capacity and its legal status, and only few works properly distinguished

International Law, the International Court of Justice, and Nuclear Weapons (Cambridge: Cambridge University
Press, 1999), 338-353.

"UICT, Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, 25 September 1997, ICJ Reports 1997,
7, para. 140.

12 See, e.g., ICJ, Legality of the Threat or Use of Nuclear Weapons, Dissenting Opinion of Judge Weeramantry,
8 July 1996, ICJ Reports 1996, 429, 455; 1CJ, Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Separate
Opinion of Vice-President Weeramantry, 25 September 1997, ICJ Reports 1997, 88, 109-110; ICJ, Pulp Mills on
the River Uruguay (Argentina v. Uruguay), Separate Opinion of Judge Cangado Trindade, 20 April 2010,
ICJ Reports 2010, 125, para. 114.

13 United Nations Secretary-General (‘UNSG’), Intergenerational Solidarity and the Needs of Future
Generations, Report of the Secretary-General (15 August 2013), UN Doc. A/68/322. The task was described in
the outcome document of the Rio+20 conference in 2012, see UNGA, The Future We Want (27 July 2012),
UN Doc. A/RES/66/288, para. 86.

114 Qee, e.g., Anthony D’ Amato, ‘Do We Owe a Duty to Future Generations to Preserve the Global Environment?’
(1990) 84 American Journal of International Law 190-198; Malgosia Fitzmaurice, ‘Intergenerational Equity
Revisited’, in Isabelle Buffard et al. (eds.), International Law Between Universalism and Fragmentation:
Festschrift in Honour of Gerhard Hafner (Leiden, Boston: Martinus Nijhoff Publishers, 2008), 195-229.

115 See, e.g., Vaughan Lowe, ‘Sustainable Development and Unsustainable Arguments’, in Alan E. Boyle and
David A. C. Freestone (eds.), International Law and Sustainable Development: Past Achievements and Future
Challenges (Oxford: Oxford University Press, 1999), 19-37.

116 See, e.g., Gary P. Supanich, ‘The Legal Basis of Intergenerational Responsibility: An Alternative View — The
Sense of Intergenerational Identity’ (1992) 3 Yearbook of International Environmental Law 94—-107.

17 See, e.g., Ludvig Beckman, ‘Democracy and Future Generations: Should the Unborn Have a Voice?’, in Jean-
Christophe Merle (ed.), Spheres of Global Justice: Volume 2 Fair Distribution — Global Economic, Social and
Intergenerational Justice (Dordrecht: Springer, 2013), 775-788, 777-779.

18 Zena Hadjiargyrou, ‘A Conceptual and Practical Evaluation of Intergenerational Equity in International
Environmental Law’ (2016) 18 International Community Law Review 248-277, 277.

22



between the two elements at all.!'” The analysis is often limited to the legal nature of sustainable
development instead of intergenerational equity as such.!?’ Due to these methodologically
inaccurate examinations, the understanding of intergenerational equity remains partly
incomplete or superficial. Therefore, one important contribution of this thesis is to offer a
systematic analysis of the normative capacity and the legal status of intergenerational equity in
order to properly understand the concept’s role in international environmental law. At this point,
the thesis identifies two different manifestations of intergenerational equity: a general
conception that is rooted in sustainable development and a more specific doctrine of
intergenerational equity that partly exceeds sustainable development in content as well as in its

mechanisms of implementation.

Beyond the complexities of the concept’s legal nature, the effective implementation of
intergenerational equity contains many unresolved issues. These issues concern the
identification of the responsible duty-bearers of intergenerational equity, the possibility of
future generations to be right-holders and the existing or potential institutional frameworks of
implementation and representation. There is a lot of literature on the conceptional capacity of
future generations to be right-holders. '*! While Edith Brown Weiss and some other

122

commentators argued in favour of granting rights to future generations, “~ most commentators

remained critical.!?* Again, the comments against the existence of rights of future generations

119 This thesis establishes an appropriate distinction infi-a in Chapter 3, Section L.1.

120 For one of the very few commentators explicitly distinguishing between the two concepts’ legal nature, see
Ulrich Beyerlin, ‘Different Types Of Norms In International Environmental Law Policies, Principles, and Rules’
in Bodansky et al. (eds.), supra note 73, 425-448, 446.

121 Briefly, see UNSG, Intergenerational Solidarity Report, supra note 113, paras. 19-22.

122 See, e.g., Brown Weiss, supra note 82, 95-103; Dinah Shelton, ‘Human Rights, Environmental Rights and the
Right to the Environment’ (1991) 28 Stanford Journal of International Law 103—138, 133—134; Nico J. Schrijver,
‘After Us, the Deluge? The Position of Future Generations of Humankind in International Environmental Law’,
in Mohamed A. R. M. Salih (ed.), Climate Change and Sustainable Development: New Challenges for Poverty
Reduction (Cheltenham: Edward Elgar Publishing, 2009), 59-78. See also ICJ, Request for an Examination of the
Situation in Accordance with Paragraph 63 of the Court's Judgment of 20 December 1974 in the Nuclear Tests
(New Zealand v. France) Case, Dissenting Opinion of Judge Weeramantry, 22 September 1995, ICJ Reports 1995,
317, 455.

123 See, e.g., Bryan G. Norton, ‘Environmental Ethics and the Rights of Future Generations’ (1982)
4 Environmental Ethics 319-337; Bradley C. Bobertz, ‘Toward a Better Understanding of Intergenerational
Justice’ (1987) 36 Buffalo Law Review 165-192; Ajai Malhotra, ‘A Commentary on the Status of Future
Generations as a Subject of International Law’, in Emmanuel Agius and Salvino Busuttil (eds.), Future
Generations and International Law: Proceedings of the International Experts' Meeting Held by the Future
Generations Programme at the Foundation for International Studies, University of Malta (London: Earthscan
Publications Ltd., 1998), 39-50; Axel Gosseries, ‘Constitutionalizing Future Rights?’ (2004) Intergenerational
Justice Review 10—11; John G. Merrills, ‘Environmental Rights’ in Bodansky et al. (eds.), supra note 73, 663-680,
672; Isabelle Michallet, ‘Equity and the Interests of Future Generations’, in Ludwig Krdmer and Emanuela Orlando
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often remain methodologically inaccurate, as they confound pre-legal arguments of the
conceptional possibility of rights of unborn generations with the legal assessment of the
existence of such rights.'?* The present thesis attempts to offer a more accurate distinction

between these two issues.

The assessment of the institutional framework for the representation of future generations is
even more complex. It concerns the representation of future generations in policy-making as
well as in judicial proceedings. Most contributions have so far either been interested in the

1

existing frameworks of national ombudspersons,!? or in the suggested establishment of an

international representative for future generations.!'?® Beyond policy-making, representation of
future generations was also suggested in judicial proceedings on the inter-State level.'?’
Eventually, an increasing amount of regional and national litigation, particularly in the context
of climate change litigation, '?® has played an important role for the implementation of

intergenerational equity.'?® The most popular example of individual complaints on behalf of

(eds.), Principles of Environmental Law (Cheltenham Northampton: Edward Elgar Publishing, 2018), 150—-160,
151.

124 See, e.g., Richard de George, ‘The Environment, Rights, and Future Generations’, in Ernest Partridge (ed.),
Responsibilities to Future Generations.: Environmental Ethics (Buffalo, N.Y: Prometheus Books, 1981), 157-166,
159; Wilfred Beckerman, ‘Intergenerational Justice’ (2004) 2 Intergenerational Justice Review 1-5, 3—4. On the
pre-legal assessment of this question, see infra in Chapter 2, Section I1.2.

125 For an overview, see, €.g., UNSG, Intergenerational Solidarity Report, supra note 113, paras. 39-48; Jane
Anstee-Wedderburn, ‘Giving a Voice to Future Generations: Intergenerational Equity, Representative of
Generations to Come, and the Challenge of Planetary Rights’ (2014) 1 Australian Journal of Environmental Law
37-70. See also various contributions in Cordonier Segger, Szabd and Harrington (eds.), supra note 108.

126 For an overview, see, e.g., UNSG, Intergenerational Solidarity Report, supra note 113, paras. 53—61; Catherine
Pearce, ‘Ombudspersons for Future Generations: A Proposal for Rio+20: Bringing Intergenerational Justice into
The Heart of Policy-Making’, UN Environment Programme, May 2012,
<https://wedocs.unep.org/handle/20.500.11822/7444;jsessionid=9CF1DS8E4CD729DB82B4B68FE38E01353>
(accessed 15 August 2022). See also various contributions in Emmanuel Agius and Salvino Busuttil (eds.), Future
Generations and International Law: Proceedings of the International Experts' Meeting Held by the Future
Generations Programme at the Foundation for International Studies, University of Malta (London: Earthscan
Publications Ltd., 1998), Chapters 10-14.

127 See, e.g., Edith Brown Weiss, ‘Conservation and Equity Between Generations’, in Thomas Buergenthal (ed.),
Contemporary Issues in International Law: Essays in Honor of Louis B. Sohn (Kehl: Engel, 1984), 245-289, 273;
Peter Lawrence and Lukas Kohler, ‘Representation of Future Generations through International Climate
Litigation: A Normative Framework’ (2017) 60 German Yearbook of International Law 640—-667, 655. On the role
of international courts themselves in the representation, see Nuclear Weapons (Dissenting Opinion of Judge
Weeramantry), supra note 112, 454-455.

128 For an overview of recent climate change litigation, see UNEP, Global Climate Litigation Report: 2020 Status
Review (Nairobi, Kenya: UN Environment Programme, 2020).

129 See, e.g., Hadjiargyrou, supra note 118, 264-268; Laura Burgers, Justitia, the People's Power and Mother
Earth: Democratic Legitimacy of Judicial Law-Making in European Private Law Cases on Climate Change
(Amsterdam: Ipskamp Printing, 2020), 193-268; Manuela Niehaus and Kirsten J. Davies, ‘Voices for the
Voiceless: Climate Protection from the Streets to the Courts’ (2021) 12 Journal of Human Rights and the
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future generations was the Oposa v. Factoran case before the Philippines Supreme Court.!*°
Yet, many more decisions have referred to intergenerational equity although they did not always
explicitly address the issue of representation and standing on behalf of future generations.'*!
Overall, some of these aspects have been addressed separately in legal scholarship, but there is
no comprehensive analysis of the different dimensions of representation so far. The present
thesis thus offers an overarching assessment of the status quo of intergenerational equity with

regard to its institutional implementation in policy-making and in judicial proceedings.

However, this status quo analysis is not the only focus of the thesis. Based on the introductory
thought experiment of time travel, the second overarching research question takes an
intertemporal perspective. The present author considers intergenerational equity to constitute
an intertemporal relationship that links different generations across time. It is also intertemporal
because the legal questions underlying the intertemporal confrontation are hypothetically asked
by a representative of a future generation to members of the present generation. For this reason,
the analysis of the legal contents of intergenerational equity as of today is only the necessary
starting point for an intertemporal assessment. This thesis eventually attempts to answer which
legal regime of intergenerational equity is temporally applicable to address the open issues of
the intertemporal legal relationship between present and future generations. The following

methodological considerations illustrate how this answer is to be found.

Environment 228-253, 241-245; Danai Spentzou, ‘Climate Change Litigation as a Means to Address
Intergenerational Equity and Climate Change’ (2021) 2 Queen Mary Law Journal 153—183.

130 Republic of Philippines Supreme Court, Oposa v. Factoran, 30 July 1993, 33 International Legal Materials
173-206. For some comments on the decision, see, e.g., Maria S. Z. Manguiat and Vicente P. B. Yu, ‘Maximizing
The Value of Oposa v. Factoran’ (2003) 15 Georgetown International Environmental Law Review 487-496; Dante
B. Gatmaytan, ‘The Illusion of Intergenerational Equity: Oposa v. Factoran as Pyrrhic Victory’ (2003)
15 Georgetown International Environmental Law Review 457—485.

131 See, e.g., Hague District Court, Urgenda Foundation v. The State of the Netherlands, Judgment, 24 June 2015,
European Case Law Identifier ECLI:NL:RBDHA:2015:7196; US District Court for the District of Oregon,
9th Circuit, Juliana v. United States, Opinion and Order, 10 November 2016, 217 F. Supp. 3d 1224; Supreme
Court of Colombia, Future Generations v. Ministry of the Environment and Others, Decision, 5 April 2018,
<http://climatecasechart.com/wp-content/uploads/sites/1 6/non-us-case-documents/2018/20180405 11001-22-03-
000-2018-00319-00_decision-2.pdf> (accessed 15 August 2022); Borgarting Court of Appeal, Greenpeace Nordic
Ass’'n and Nature and Youth v. Ministry of Petroleum and Energy (People v. Arctic Oil), Judgment, 23 Januar 2020,
<http://climatecasechart.com/wp-content/uploads/sites/16/non-us-case-documents/2020/20200123 HR-2020-
846-J judgment.pdf> (accessed 15 August 2022); Federal Constitutional Court of Germany, Climate Change
(Neubauer et al.), Order, 24 March 2021, 74 (2021) NJW 1723-1751.
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C. Methodology: How This Thesis Addresses Intergenerational Equity

As implied above, the first perspective on the research question must be based on the existing
concept of intergenerational equity. Therefore, the thesis starts with an analysis of
intergenerational equity de lege lata. It utilises a positivist approach to the assessment of
international law, that means it starts with the “critical separation of law as it is from law as it
ought to be — ‘law as it is’ being rules made up by the modern State”.!3? From a positivist
perspective, the existence and content of a legal norm depend on formalised criteria of validity
and they are rooted in a voluntarist element of State will based on the sources of international
law.!3 However, the present thesis does not directly delve into the analysis of these legal
sources, as this strict positivist focus would turn a blind eye to the historical and systemic
context of intergenerational equity as well as to the non-positivist aspects, which have shaped
the current meanings and contents of the concept. Therefore, this thesis begins the lex lata
analysis with a more open-minded and mainly doctrinal analysis of the concept of
intergenerational equity.!3* Doctrinal analysis “aims to give a systematic exposition of the
principles, rules and concepts governing a particular legal field or institution and analyses the
relationship between these principles, rules and concepts with a view to solving unclarities and
gaps in the existing law”.!*> A doctrinal analysis can assist in identifying the established public
opinion on the existence of law among legal professionals.'*® This thesis thus relies on doctrinal
analysis as an essential research method for the examination of the concept of intergenerational

equity.'®’

The initial positivist and doctrinal assessment includes a historical outline of the relevance of

“future generations” in international environmental law over the last decades. The historical

132 Frauke Lachenmann, ‘Legal Positivism’ (July 2011) in Peters and Wolfrum (eds.), supra note 53, para. 4.
Generally on the characteristics of legal positivism, see ibid., paras. 2-5.

133 Ibid., paras. 3, 28-40.

134 On the connection between legal positivism and doctrinal analysis, see Robert Cryer et al., Research

Methodologies in EU and International Law (Oxford: Hart Publishing, 2011), 38.

135 Jan M. Smits, ‘What Is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research’, in Rob van
Gestel et al. (eds.), Rethinking Scholarship: A Transatlantic Dialogue (New York: Cambridge University Press,
2017), 207-228, 210. Cf. also Aleksander Peczenik, ‘Scientia Juris: Legal Doctrine as Knowledge of Law and as
a Source of Law’, in Enrico Pattaro (ed.), 4 Treatise of Legal Philosophy and General Jurisprudence (Dordrecht:
Springer, 2005), Volume 4, 1.

136 See Martti Koskenniemi, ‘Methodology of International Law’ (November 2007) in Peters and Wolfrum (eds.),
supra note 53, para. 12.

137 Generally on the method of doctrinal analysis, see Smits, supra note 135.
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outline is complemented by an overview of the assessment of intergenerational equity in legal
scholarship, particularly shaped by the works of Edith Brown Weiss. Her doctrine of
intergenerational equity as well as various judicial decisions serve as a solid source of
knowledge for the purpose of understanding the concept of intergenerational equity as it stands
today. 1*® Due to the inherent connections between intergenerational equity and related
environmental concepts, it is also necessary to include an evaluation of intergenerational equity
vis-a-vis these other concepts. This systemic'® analysis of the existing legal regime allows
properly defining the actual research object of the present thesis in distinction to other notions
of international environmental law. As long as it is not clear what exactly is meant by
“intergenerational equity”, a purely positivist approach based on the assessment of the legal
sources would lack a precise research object. Furthermore, the doctrinal analysis of
intergenerational equity and its links to sustainable development are also necessary for the

distinction of the aforementioned two manifestations of intergenerational equity.

The foregoing lex lata perspective is then complemented by an interdisciplinary non-positivist
perspective on intergenerational relations. Intergenerational equity is a concept of such an
overarching and interdisciplinary nature that a mere legal analysis of positivist rules would
disregard the concept’s position between law and ethics, between present status quo and future
ambition. Therefore, Chapter 2 of this thesis departs from the foregoing positivist approach.
This chapter introduces elements of natural law approaches, which assume that certain norms
are not relevant because they are laid down by the competent human authority, but because they
are deducible from nature, reason or justice. '*° Natural law perspectives have shaped
international law in different ways in its history, up until the 20" century with representatives
such as Alfred Verdross or Hersch Lauterpacht.'*' Although legal positivism constitutes the

2

dominant approach in current international legal scholarship, 4> even in international

138 This is also consistent with Article 38(1)(d) of the Statute of the International Court of Justice to take into
consideration not only judicial decisions, but also “the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law”, see Statute of the International Court
of Justice (ICJ Statute), adopted 26 June 1945, entered into force 24 October 1945, 1 UNTS X VI, Art. 38(1)(d).

139 In this thesis, “systemic” analysis means an analysis that looks at intergenerational equity within the contextual
framework of international environmental law.

140 Alexander Orakhelashvili, ‘Natural Law and Justice’ (August 2007) in Peters and Wolfrum (eds.), supra
note 53, paras. 1-3. See also Koskenniemi, supra note 136, para. 5.

141 For a historical overview, see Orakhelashvili, supra note 140, paras. 7-28.

142 Cryer et al., supra note 134, 39.
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environmental law,'* natural law is still ubiquitous in the current international legal system.'**
Natural law elements have been particularly promoted in areas of international law that move
away from mere bilateralism towards community interests. '** In this sense, Frauke
Lachenmann described that international law is “at least in parts, becoming an avowedly value-
oriented system” that is increasingly committed “to extralegal considerations not based on the

particular interests of individual States”.!*®

Regardless of the accuracy of this assumption in general, notions of natural law certainly have

a strong influence in the realm of international environmental law, as many environmental

concepts, including sustainable development and intergenerational equity, combine legal

elements with pre-legal ideas of ethics, justice and fairness.'*” This convergence of positivist
148

and natural law methods *° is inherent in international law, as Martti Koskenniemi fittingly

stated:

“The labels ‘natural law’ and ‘positivism’ cover [...] a very wide spectrum of
positions that are often hard to distinguish from one another. This is so because
neither ‘natural law’ nor “positivism’ can be sustained without support from the
other: a theory that begins by postulating a ‘natural’ law must prove itself by
pointing to ‘positive’ evidence about its realization in history and practice; a
theory that grounds itself in ‘positive’ facts of statehood — [e.g.] sovereign
consent or interest — must derive its normative force from outside such
sovereignty, namely an ‘external’ criterion about when and to what extent

sovereignty is to have such force.”!*

193 For a critical comment on this omission in international environmental law scholarship, see Andreas Kotsakis,
‘On the Relation between Scholarship and Action in Environmental Law: Method, Theory, Change’, in Andreas
Philippopoulos-Mihalopoulos and Victoria Brooks (eds.), Research Methods in Environmental Law: A Handbook
(Cheltenham, UK, Northampton, MA, USA: Edward Elgar Publishing, 2017), 338-363, 341-345.

144 Cryer et al., supra note 134, 35.
145 Lachenmann, supra note 132, para. 59.
146 Tbid.

147 See Stone, supra note 73; Klaus Bosselmann, ‘Environmental Ethics’ (Januar 2009) in Peters and Wolfrum
(eds.), supra note 53. Cf. also Gabcikovo-Nagymaros Project (Separate Opinion of Vice-President Weeramantry),

supra note 112, 90; Orakhelashvili, supra note 140, para. 43.
148 Generally on the convergence of different methods of international law, see Koskenniemi, supra note 136,

paras. 23-25.

149 Martti Koskenniemi, ‘International Legal Theory and Doctrine’ (November 2007) in Peters and Wolfrum (eds.),
supra note 53, para. 16. See also ibid., para. 33; Orakhelashvili, supra note 140, para. 51.
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In order to find this normative force behind the relevant concept of intergenerational equity,
Chapter 2 turns to its ethical foundations, which are influenced by divergent schools of thought
as utilitarianism, ' libertarianism, ! contractualism'>? and communitarianism.'>* The thesis
does not only describe these ethical foundations, but it also elaborates on the direct links
between pre-legal approaches and their legal translation into international environmental law.
Further, this is important, as many objections to the legal concept of intergenerational equity

are actually based on an ethical assessment of intergenerational justice.

Building upon this historical, systemic and ethical overview, the third chapter of the thesis
eventually turns to a purely positivist method that is based on the examination of the main
sources of international law in order to determine their meaning and contents.!>* These sources
of international law are declaratorily listed in Article 38(1) of the Statute of the International
Court of Justice (‘ICJ Statute’).'>> This thesis only briefly looks at several international
conventions (see Article 38(1)(a) of the ICJ Statute) that include references to future
generations and intergenerational equity.!>® In this context, the methodological analysis makes
use of the rules of treaty interpretation under the Vienna Convention on the Law of Treaties

(‘VCLT’).!57 Yet, the thesis focuses on intergenerational equity as a concept of customary

150 For an overview, see Stephen Nathanson, ‘Utilitarianism: Act and Rule’, in James Fieser and Bradley Dowden
(eds.), Internet Encyclopedia of Philosophy (ISSN 2161-0002), <https://www.iep.utm.edu/util-a-r/> (accessed
15 August 2022).

151 For an overview, see Bas van der Vossen, ‘Libertarianism’ (Januar 2019) in Zalta (ed.), supra note 68,

<https://plato.stanford.edu/entries/libertarianism/> (accessed 15 August 2022).

152 For an overview, see Ann Cudd and Seena Eftekhari, ‘Contractarianism’ (September 2021) in Zalta (ed.), supra

note 68 (accessed 15 August 2022).

153 For an overview, see Daniel Bell, ‘Communitarianism’ (May 2020) in Zalta (ed.), supra note 68,
<https://plato.stanford.edu/entries/communitarianism/> (accessed 15 August 2022).

154 See Cryer et al., supra note 134, 38. See also Koskenniemi, supra note 136, paras. 7—13.

155 Statute of the International Court of Justice (ICJ Statute), adopted 26 June 1945, entered into force 24 October
1945, 1 UNTS XVI.

156 See, e.g., Preamble of the CBD; Preamble and Art. 3(1) of the UNFCCC; Convention on the Protection and
Use of Transboundary Watercourses and International Lakes (UNECE Water Convention), adopted
17 March 1992, entered into force 6 October 1996, 1936 UNTS 269, Art. 2(5)(c); United Nations Convention to
Combat Desertification in those Countries Experiencing Serious Drought and/or Desertification, Particularly in
Africa (UNCCD), adopted 17 June 1994, entered into force 26 December 1996, 1954 UNTS 3, Preamble;
Convention on Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters (Aarhus Convention), adopted 25 June 1998, entered into force 30 October 2001,
2161 UNTS 447, Preamble, Art. 1.

157 Vienna Convention on the Law of Treaties (VCLT), adopted 23 May 1969, entered into force 27 Januar 1980,
1155 UNTS 331, Art. 31-33. For an overview, see Matthias Herdegen, ‘Interpretation in International Law’
(November 2020) in Peters and Wolfrum (eds.), supra note 53, paras. 5-27.
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international law within the meaning of Article 38(1)(b) of the ICJ Statute,'*® as this reflects
the holistic and universal character of intergenerational equity more adequately than focusing
on particular treaty regimes.'*” For this purpose, an empirical assessment of the elements of
customary international law would be relevant: State practice and opinio iuris.'®® However, the
analysis of customary international law is limited to a number of exemplary statements,
documents and other instances of practice and legal conviction, as it is beyond the scope of this
thesis to offer a comprehensive sociological study of State practice and opinio iuris in the
context of intergenerational equity.!®' The methodological references to specific instances of
State practice and opinio iuris illustrate that international law must seek its persuasiveness not
only from formalistic categories of legal sources, but also from the factual concretisation in
international affairs.!6? In this regard, not only legally binding documents are relevant, but the
thesis also turns to soft law documents and other instances of authority where this can be helpful

for the assessment of the legal status of intergenerational equity. 63

At this stage of the positivist analysis of intergenerational equity, the thesis makes an important
conceptual distinction between the normative capacity of intergenerational equity and its legal

status as a legally binding norm of international law.!%* While the second question (i.e., the

158 For an overview of the sources of international law, see Riidiger Wolfrum, ‘Sources of International Law’
(May 2011) in Peters and Wolfrum (eds.), supra note 53.

159 See already supra notes 93-95.

10 For the elements of customary international law, see Tullio Treves, ‘Customary International Law’
(November 2006) in Peters and Wolfrum (eds.), supra note 53.

161 See ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Second Phase, Separate
Opinion of Judge Jessup, 5 February 1970, ICJ Reports 1970, 161, para. 60. For an overview of sociological
theories of international law, see Anthony Carty, ‘Sociological Theories of International Law’ (March 2008) in
Peters and Wolfrum (eds.), supra note 53. As to a critical view on the academic tendency to excessively focus on
epistemological scientific positivism, see Kotsakis, supra note 143. On the assessment of customary international
law, see Stefan Talmon, ‘Determining Customary International Law: The ICJ’s Methodology between Induction,
Deduction and Assertion’ (2015) 26 European Journal of International Law 417—443; Cedric M. J. Ryngaert and
Duco W. Hora Siccama, ‘Ascertaining Customary International Law: An Inquiry into the Methods Used by
Domestic Courts’ (2018) 65 Netherlands International Law Review 1-25.

162 See Koskenniemi, supra note 136, paras. 14-15.

163 See, e.g., International Law Commission (‘ILC”), Third Report by the Special Rapporteur on Identification of
Customary International Law, by Michael Wood (27 March 2015), UN Doc. A/CN.4/682, paras. 45-54; Alan E.
Boyle, ‘Some Reflections on the Relationship of Treaties and Soft Law’ (1999) 48 International and Comparative
Law Quarterly 901-913, 906.

164 On this distinction, see Ulrich Beyerlin and Thilo Marauhn, International Environmental Law (Oxford: Hart
Publishing, 2011), 79-82; Alexander ProelB3, ‘Prinzipien des Internationalen Umweltrechts’, in Alexander Proelf3
(ed.), Internationales Umweltrecht (2™ edn, Berlin/Boston: De Gruyter, 2022), 95-150, 101, 147—148. See also
Virginie Barral, ‘Sustainable Development in International Law: Nature and Operation of an Evolutive Legal
Norm’ (2012) 23 European Journal of International Law 377-400, 383. See
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legal status) depends on the illustrated assessment of the sources of international law, the first
question (i.e., the normative capacity) requires characterising intergenerational equity as a mere
policy, without normative capacity, or as a legal principle or rule according to the conception
of Ronald Dworkin.'®> Only if the concept has normative capacity, it can be binding within the
meaning of one of the sources of international law. Again, the assessment of normative capacity
and legal status distinguishes between the general conception of intergenerational equity and

the more specific doctrine.

While the foregoing methodological approaches aim at determining the legal contents of
intergenerational equity de lege lata, the transition between lex lata and lex ferenda is often
fluid and not as clear-cut as might be assumed.'®® Generally, lex ferenda refers to the law “as it
ought to be” instead of the law “as it is”.'” However, in case of continuous developments of
law over time, there is a certain “blurring of the lines” between these two statuses. '
Intergenerational equity is a particularly fitting example for this blurring of lines due to its
dynamic character. This becomes clear, on the one hand, with regard to the development
between the aforementioned two manifestations of intergenerational equity. On the other hand,
it is illustrated with regard to the unanswered structural issues of intergenerational equity in
Chapter 4, meaning the concept’s duty-bearers, the existence of corresponding right-holders
and, most notably, the institutional frameworks of representation of future generations. To
begin with, these three issues are assessed from a positivist and doctrinal perspective in order
to demonstrate the lex lata status of implementation of intergenerational equity. This positivist
assessment offers an important starting point for the presented legal analysis. At the same time,
the fourth chapter serves the purpose of distinguishing between the legal structures of
intergenerational equity de lege lata and de lege ferenda, as the issues of duty-bearers, right-
holders and institutional implementation constantly evolve. Consequently, positivist legal

research must be seen as “a prequel to, rather than a substitute for, the making of statements

165 Ronald Dworkin, Taking Rights Seriously (Cambridge, Mass.: Harvard University Press, 1978), 22-24. See
also Beyerlin, supra note 120, 426-427.

166 See Michel Virally, ‘To What Extent are the Traditional Categories of Lex Lata and Lex Ferenda Still Viable?
II. Discussion A. Lex Lata and Lex Ferenda’, in Antonio Cassese and Joseph H. H. Weiler (eds.), Change and
Stability in International Law Making (Berlin: De Gruyter, 1988), 66—101, 73; Andreas von Arnauld, ‘How to
Illegalize Past Injustice: Reinterpreting the Rules of Intertemporality’ (2021) 32 European Journal of International

Law 401-432.
167 Lachenmann, supra note 132, para. 4.

168 Von Arnauld, supra note 166, 418. In more detail on these overlaps, see infra in Chapter 6, Section I11.3.
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about what the law ought to be”.!%? In this sense, Chapter 4 presents both the current status quo
of these open issues as well as the potential lex ferenda that might emerge from existing

developments.

Based on this interim result on the evolutive developments of intergenerational equity and on
the interplay between lex lata and lex ferenda assessments, the thesis then turns to the
methodological approach of its second main research question: the intertemporal perspective
that has been metaphorically announced with the thought experiment of time travel. The so-

called doctrine!”®

of intertemporal law normally assists in determining the applicable /ex lata
as it addresses the delimitation of the temporal sphere of application of a norm.!”! The doctrine
basically consists of two components — the principle of contemporaneity and evolutionary
approaches.!”? By properly applying these two components, intertemporal law answers the
question which legal regime is temporally applicable to a certain norm of international law if
the legal regime that influenced this norm has changed over time. The doctrine of intertemporal
law can thus assist in determining which legal regime the present generation must focus on

when assessing its obligations under intergenerational equity in the illustrated intertemporal

confrontation between the present and the future.

So far, the existing jurisprudence and scholarship on intergenerational equity lack a proper
intertemporal assessment of the concept. Some aspects of intergenerational equity even hinder
an unmodified application of the existing doctrine of intertemporal law to intergenerational
disputes. For this reason, the thesis presents certain modifications of the doctrine in order to fit

these particularities of intergenerational equity. These modifications require the departure from

19 Cryer et al., supra note 134, 38. Cf. also Lachenmann, supra note 132, para. 60; Koskenniemi, supra note 136,
para. 5.

CEINT3

170 Synonymously, the terms “theory”, “principle” or “rule” of intertemporal law, or “of intertemporality” are used.
The present thesis exclusively uses the most common denomination “doctrine of intertemporal law”, in order to
not further engage in the concept’s normative capacity.

7! Institut de Droit International (‘IDI’), ‘The Intertemporal Problem in Public International Law’, 11 August
1975,  <https://www.idi-iil.org/app/uploads/2017/06/1975 wies 01 en.pdf> (accessed 15 August 2022),
Preamble; Markus Kotzur, ‘Intertemporal Law’ (April 2008) in Peters and Wolfrum (eds.), supra note 53, para. 1.

172 The evolutionary approaches in the context of intertemporal law are strongly linked to some of the rules of
treaty interpretation as codified in Art. 31, 32 of the VCLT. Therefore, these sections of the thesis again turn to a
certain degree to a hermeneutic and doctrinal analysis of existing environmental treaties on the basis of these rules
of interpretation. See, e.g., Malgosia Fitzmaurice, ‘Dynamic (Evolutive) Interpretation of Treaties: Part II” (2009)
22 Hague Yearbook of International Law 3-31; Julian Arato, ‘Accounting for Difference in Treaty Interpretation
Over Time’, in Andrea Bianchi et al. (eds.), Interpretation in International law (1 edn, Oxford: Oxford University
Press, 2018), 205-228. Specifically on time elements in environmental treaties, see Yoshifumi Tanaka,
‘Reflections on Time Elements in the International Law of the Environment’ (2013) 73 Zeitschrift fiir
ausldndisches dffentliches Recht und Volkerrecht 139-175.
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a strictly positivist /lex lata approach to intergenerational equity. The modifications build upon
the fluid boundaries between the law as it is and the law as it ought to be.!”® They also aim at
better describing the intertemporal relationship between the present generation and unborn
generations in the future. Would it be possible or even necessary to address the legal contents
of intergenerational equity not only from the present but also from the perspective of future
generations themselves? The suggested modified doctrine of intertemporal law answers this
question from a future-oriented perspective. This new intertemporal perspective is based on the
dichotomous manifestation of intergenerational equity in the form of the legally binding general
conception (i.e., intergenerational equity de lege lata) and the still emerging specific doctrine
of intergenerational equity (i.e., intergenerational equity de lege ferenda). In order to engage
even more with the introduced thought experiment, this thesis also offers a more sophisticated
methodological approach to anticipate general future developments of the concept of
intergenerational equity — based on the methodological framework of legal change by Paul F.
Diehl and Charlotte Ku in their work ‘The Dynamics of International Law’.!7* In this sense, the
present author agrees with Martti Koskenniemi with regard to the renewing endeavours of

methodology in international law:

“Ideas about persuasive international law arguments have not remained static.
Fashions change as professional focus shifts to new problems and issues, to be
argued in novel ways. The ability to accommodate or discard novel vocabularies
in reaction to the changing expectations remains an important asset in the search

for persuasiveness.”!”

173 See also Steven Wheatley, ‘Revisiting the Doctrine of Intertemporal Law’ (2021) 41 Oxford Journal of Legal
Studies 484-509.

174 Paul F. Diehl and Charlotte Ku, The Dynamics of International Law (Cambridge: Cambridge University Press,
2010).

175 Koskenniemi, supra note 136, para. 25. On some examples of rethinking international law in such a forward-
looking way, see Antonio Cassese (ed.), Realizing Utopia: The Future of International Law (1% edn, Oxford:
Oxford University Press, 2012); Philip Allott, Eutopia: New Philosophy and New Law for a Troubled World
(Cheltenham, UK/Northampton, MA, USA: Edward Elgar Publishing, 2017); Jens T. Theilen, Isabelle Hassfurther
and Wiebke Staff, ‘Guest Editors' Introduction: Towards Utopia — Rethinking International Law’ (2017)
60 German Yearbook of International Law 315-334.
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D. Structure of the Thesis: Which Steps Are Taken in the Analysis

In light of the foregoing methodological approaches and the two main research questions, the
thesis is also divided into two substantive parts. While Part I offers an overarching analysis of
the concept of intergenerational equity as it stands today (Chapters 1 to 4), the intertemporal
perspective on this concept is illustrated and methodologically developed in Part II of the thesis

(Chapters 5 to 6).

Within Part 1, the first four chapters primarily determine the legal contents of intergenerational
equity de lege lata by analysing the historical and systemic developments and the legal status
of the two manifestations of intergenerational equity from a positivist and sources-related
perspective. Within this lex /ata analysis, the second chapter also links the positivist assessment
of intergenerational equity with its natural law foundations of justice and fairness. More
specifically, these methodological considerations lead to the following structure of the thesis.
It begins with an analysis of the historical development of intergenerational equity as well as
the assessment in legal scholarship and it relates the legal concern for future generations to
other concepts of international environmental law, such as sustainable development
(Chapter 1). The next chapter adds the ethical and philosophical foundations of
intergenerational justice to the legal analysis, since these extra-legal influences shape the legal
understanding of intergenerational equity (Chapter 2). Then, the thesis elaborates on the clear-
cut distinction between the normative capacity and the legal status of intergenerational equity,
before turning to a strictly positivist assessment of the sources of international law regarding
intergenerational equity (Chapter 3). Finally, the examination of the status quo of
intergenerational equity addresses the underlying structural issues of the concept — these include
the issues of duty-bearers, right-holders and institutional frameworks of
representation (Chapter 4). The latter chapter already illustrates the fluid transition between the
lex lata contents and structures of intergenerational equity and its emerging developments de
lege ferenda. It also points to the need for further research on intergenerational equity and its

future development and operationalisation.

Based on these overlaps, the last two chapters of the thesis in Part 2 then turn to an intertemporal
perspective, which goes beyond the positivist assessment of the status quo. First, the well-
established doctrine of intertemporal law is illustrated in order to understand its two-part
approach between contemporaneity in the past and dynamic developments until the

present (Chapter 5). Second, the last chapter demonstrates that an unmodified application of
34



this doctrine to intergenerational problems lacks persuasiveness for several reasons, before the
chapter elaborates in detail on the suggested modification of intertemporal law (Chapter 6). The
thesis aims at establishing a methodological tool to determine which emerging and future
developments of intergenerational equity de lege ferenda must or should already be relevant

today in the legal assessment of the concept.

From this intertemporal perspective, the members of the present generation should
hypothetically be able to answer the two main aspects underlying the provocative question of
the time-traveling High Commissioner for Intergenerational Relations. Before reflecting upon
the question why they violated their intergenerational responsibilities, they would be able to
answer whether the present generation actually violates its obligations under intergenerational
equity. And most importantly: Based on which legal considerations, this question is to be

answered in the intertemporal confrontation between the present and the future?
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PART 1: THE CONCEPT OF INTERGENERATIONAL EQUITY

The first part of this thesis offers an overarching analysis of the concept!’® of intergenerational
equity de lege lata in delimitation to potential developments de lege ferenda. “Intergenerational
equity” has become a very prominent and multifaceted notion in the last century. The term
referred to a confusingly broad variety of meanings in international law. These multifaceted
understandings of intergenerational equity and the concern for future generations in
international law complicate the proper delimitation of the present thesis’ research object. An
open-minded perspective on the contextual development of intergenerational equity is adequate
and necessary in order to get a clear image of what could exactly be meant by “intergenerational
equity”. Therefore, this thesis starts with a doctrinal analysis of the historical and systemic
contextualisation of intergenerational equity as well as the assessment of the concept in legal
scholarship (Chapter 1). It then addresses the philosophical foundations of the concept that are
necessary to properly understand the differences between the legal and the pre-legal realm of
intergenerational relations (Chapter 2). Only based on these contextual assessments, the thesis
subsequently turns to a strictly positivist analysis of the legal sources of international law, as
enshrined in Article 38 of the ICJ Statute, while examining the legal nature of intergenerational
equity (Chapter 3). The last chapter of this first part addresses the underlying structural open
issues of intergenerational equity, meaning the identification of duty-bearers, the potential of
future generations to become right-holders and the institutional implementation of the

concept (Chapter 4).

Chapter 1 — Intergenerational Equity in its Historical, Scholarly and

Systemic Contexts

Chapter 1 serves as an introductory assessment of the historical roots of the concept, its
understanding in legal scholarship and of the system in which intergenerational equity operates.
Its doctrinal analysis gives “a systematic exposition of the principles, rules and concepts

governing a particular legal field or institution and [to analyse] the relationship between these

176 On the use of the term “concept” in this thesis, see supra note 65. The issue of the relevant concepts’ normative
capacity is addressed infra in Chapter 3, Section I.
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principles, rules and concepts with a view to solving unclarities and gaps in the existing law”.!”’

The chapter begins with a historical account of intergenerational equity (Section I.). In order to
fully understand the current state of the art of intergenerational equity, it is essential to look at
the development of international environmental law that has framed the concern for future
generations until today. This historical assessment primarily focuses on the mention of future
generations and intergenerational equity in international documents (SectionI.1.) and

jurisprudence (Section 1.2.).

The historical analysis is then complemented by a perspective on intergenerational equity in
legal scholarship (Section II.). This section mainly examines the works of Edith Brown Weiss
who has above all influenced the current understanding of intergenerational equity as “a concept
of fairness among generations”'’® (Section II.1.). It then briefly turns to some reception and

criticism in legal scholarship (Section 11.2.).

Eventually, the chapter turns to a contextualisation of intergenerational equity as the concept
has many overlaps and interrelations with other concepts of international environmental
law (Section III.). Based on the foregoing historical assessment and the analysis of legal
scholarship on intergenerational equity, this section allows drawing some delimitations between
related but different concepts of environmental law. Intergenerational equity has the most
interrelations with the concept of sustainable development, which therefore constitutes the main
focus of this third section (Section III.1.). However, it is similarly important to draw the lines
between intergenerational equity and other notions, such as intra-generational equity

(Section II1.2.) or the common heritage and common concern of humankind (Section II1.3.).

177 Smits, supra note 135, 210.

178 Brown Weiss, supra note 53, para. 1.

38



I. Historical Background: Future Generations Within the Development of
International Environmental Law

179 of future generations has a long history in the evolution of

The reference to the interests
humanity. Long before future generations entered the realm of international law, cultural and
religious traditions already addressed the relationship towards the future. This has been the case
for Judaism and Christianity as well as for Islam.'®° Similarly, forms of African customary law
as well as Asian religious and philosophical traditions acknowledged a responsibility towards
the future for a long time.'®! Indigenous communities in the Americas built their relations to
the land on a spiritual element that obliges them to preserve their legacy for future
generations.'®? Western liberal tradition as well as Marxism considered the present generation
to hold certain duties towards posterity. !3> While some of the more recent analyses of
intergenerational equity in scholarship and jurisprudence also referred to these religious and

cultural roots of the concept,'3* the history of international legal concern for future generations

began in the last century, more specifically, in the last three decades of the 20 century. !>

179 International documents, jurisprudence and scholarship refer more or less interchangeable to “interests” or
“needs” of future generations, so that these terms are also used as synonyms in this thesis. However, the idea of
“rights of future generations” goes beyond these notions and explicitly refers to a rights-based approach, which is
addressed in detail in a subsequent chapter, see infra in Chapter 4, Section II.

180 For several perspectives, see Emmanuel Agius and Lionel Chircop (eds.), Caring for Future Generations:
Jewish, Christian and Islamic perspectives (Westport, Conn: Praeger Publishers, 1998). For Judaism and
Christianity, see Emmanuel Agius, ‘The Earth Belongs to All Generations: Moral Challenges of Sustainable
Development’ in Agius and Chircop (eds.), supra note 180, 103. For an example in the Jewish Talmud, see Avner
De-Shalit, Why Posterity Matters: Environmental Policies and Future Generations (London/New York: Routledge
Taylor & Francis Group, 1995), 88. For Islam, see Abou Bakr A. Ba Kader et al., Basic Paper on the Islamic
Principles for the Conservation of the Natural Environment (Gland: International Union for Conservation of
Nature, 1983), 13; Majid Khadduri, The Islamic Conception of Justice (Baltimore: Johns Hopkins University Press,
1984), 137-138.

181 See Brown Weiss, supra note 82, 20. For Buddhism, see also John M. Peek, ‘Buddhism, Human Rights and the
Japanese State’ (1995) 17 Human Rights Quarterly 527-540, 529.

182 See Inter-American Court of Human Rights (‘IACHR’), Mayagna (Sumo) Awas Tingni Community
v. Nicaragua (Merits, Reparations and Costs), Judgment, 31 August 2001, OEA Series C No. 79, para. 149;
IACHR, Mayagna (Sumo) Awas Tingni Community v. Nicaragua (Merits, Reparations and Costs), Joint Separate
Opinion of Judges Cangado Trindade, Pacheco Gomez and Abreu Burelli, 31 August 2001, OEA Series C No. 79.

183 For liberalism, see, e.g., John Locke, Two Treatises of Government: An Essay Concerning the True Original,
Extent and End of Civil Government (Second Treatise) (London: Awnsham Churchill, 1690), paras. 25, 31, 33.
For Marxism, see Brown Weiss, supra note 82, 19-20.

134 For such systematic overviews, see, e.g., Gabcikovo-Nagymaros Project (Separate Opinion of Vice-President
Weeramantry), supra note 112, 97-109; Brown Weiss, supra note 82, 18-21; Collins, supra note 107, 88-90.

135 For an overview, see Brown Weiss, supra note 86, 103—108.
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These occurrences of “future generations” in international documents and jurisprudence were
not always framed in the same wording and sometimes differed from document to document,
from decision to decision. However, before analysing the legal significance of these different
references in more detail in Chapter 3 below, 3¢ the following sections elaborate on the
chronological development of concern for intergenerational issues in the course of the 20"
century until today. As these developments are intertwined with other developments of
international environmental law, this historical account cannot address intergenerational equity
separately, but must also consider developments of general environmental law where
relevant. '8’ However, the detailed positioning of intergenerational equity with relation to

related concepts of international environmental law is presented at a later point. '

The first sub-section chronologically addresses the occurrence of future generations in
international legal and policy documents (1.). Then, the analysis turns to the most relevant
instances of international and national jurisprudence, in which future generations played a

crucial role (2.).

1. International Legal and Policy Documents

A historical account of intergenerational equity in international law can hardly be exhaustive as
the references to future generations are abundant. For instance, Reinhard Bartholomdi
identified at least 35 international legal documents with references to the interests or concerns
of future generations until 1995.'%° In the context of environmental law, the earliest mention of
future generations can be found in the Preamble of the International Convention for the
Regulation of Whaling (‘Whaling Convention’), which recognised “the interest of the nations
of the world in safeguarding for future generations the great natural resources represented by

the whale stocks”.!”® Some other early international treaties also referred to future generations

186 See infia in Chapter 3, Section II.

187 For a comparable overview, see also Marie-Claire Cordonier Segger, ‘International Treaty Law and Policy for

Future Generations’ in Cordonier Segger et al. (eds.), supra note 108, 47-67, 48-56.
188 See infira in Section I1L.

189 Reinhard Bartholomii, Sustainable Development und Vélkerrecht: Nachhaltige Entwicklung und
Intergenerative Gerechtigkeit in der Staatenpraxis (1% edn, Baden-Baden: Nomos, 1997), 90-107.

190 International Convention for the Regulation of Whaling (Whaling Convention), adopted 2 December 1946,
entered into force 10 November 1948, 161 UNTS 72, Preamble.
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in the context of conservation of natural resources,'”! natural and cultural heritage,'? trade in

endangered species!®* and activities on celestial bodies.'**

The main part of relevant documents has started to evolve in the 1970s, which is why the
following sub-sections turn to a chronological illustration of the occurrence of future
generations from the beginning of modern international environmental law (a.), to the Rio
conference (b.), the subsequent post-Rio process (c.), continuing with the beginning of the

21% century (d.) and ending with the most recent developments of the last years (e.).

a) From the Beginning of Modern Environmental Law to the Brundtland Report

In the 1970s, the modern framework of international environmental law was born, starting with
the UN Conference on the Human Environment in Stockholm in 1972.!% The first two
principles of the ‘Stockholm Declaration’ explicitly included the concern for future
generations.'*® Principle 1 proclaims the “solemn responsibility to protect and improve the
environment for present and future generations”, while Principle 2 states that “the natural
resources of the earth [...] must be safeguarded for the benefit of present and future generations
through careful planning or management, as appropriate”. In the same year, the UNEP was

founded as the United Nations’ first institution for the global environment.'” In its founding

1 Afiican Convention on the Conservation of Nature and Natural Resources (African Nature Convention),

adopted 15 September 1968, entered into force 16 June 1969, 1001 UNTS 3, Preamble. Moreover, see in its
revised version: Revised African Convention on the Conservation of Nature and Natural Resources (Revised
African  Nature Convention), adopted 11 July 2003, entered into force 23 July 2016,
<https://au.int/en/treaties/african-convention-conservation-nature-and-natural-resources-revised-version>
(accessed 15 August 2022), Art. V.

192 Convention Concerning the Protection of the World Cultural and Natural Heritage (World Heritage
Convention), adopted 16 November 1972, entered into force 17 December 1975, 1037 UNTS 151, Art. 4.

193 Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), adopted
3 March 1973, entered into force 1 July 1975, 993 UNTS 243, Preamble.

194 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies (Moon Agreement),
adopted 5 December 1979, entered into force 11 July 1984, 1363 UNTS 3, Art. 4.

195 Astrid Epiney, ‘Gegenstand, Entwicklung, Quellen und Akteure des Internationalen Umweltrechts’ in Proelf3
(ed.), supra note 164, 1-51, 13.

196 United Nations (‘UN”), Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration) (16 June 1972), UN Doc. A/Conf.48/14/Rev. 1 (1973), Principles 1, 2.

97 In detail, see, e.g., Maria Ivanova, ‘Fighting Fire with a Thermometer? Environmental Efforts of the United
Nations’ (2020) 34 Ethics and International Affairs 339-349, 342-344.
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document, the UNGA similarly stressed the need to safeguard the environment for future

generations.'”8

The Stockholm Conference was also one of the first occasions, in which the interrelation
between environmental protection and economic and social development of States was
seriously considered. ! The conference thereby foreshadowed the core of sustainable
development,?*® which has known a continuous evolution in environmental law ever since.?"!
Some of the subsequent developments of intergenerational equity and sustainable development

have gone hand in hand.?%?

This interrelation became particularly evident in the report ‘Our Common Future’ by the
WCED in 1987, the so-called Brundtland Report. ?*> The UNGA had welcomed the
establishment of this special commission and suggested, infer alia, that it should propose
strategies for achieving sustainable development.’** In its report, the Commission redefined
sustainable development as “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs”.? It formulated two
key concepts: the priority towards the essential needs of the world’s poorer population, on the
one hand, and the limitations on the environment’s ability to meet the needs of present and

future generations, on the other hand.?°® The WCED concluded:

198 UNGA, Institutional and Financial Arrangements for International Environmental Cooperation (15 December
1972), UN Doc. A/RES/2997(XXVII), Preamble.

199 Principles 9—11 of the Stockholm Declaration. See also ‘Founex Report on Development and Environment:
Submitted by a Panel of Experts Convened by the Secretary-General of the United Nations Conference on the
Human Environment 4—12 June 1971, Founex, Switzerland’ (1972) 39 International Conciliation 7-36.

200 Daniel B. Magraw and Lisa D. Hawke, ‘Sustainable Development’ in Bodansky et al. (eds.), supra note 73,
613-638, 615.

201 Beyerlin and Marauhn, supra note 164, 76; Epiney, supra note 195, 13-23; ProelB, supra note 164, 141-142.

202 E.g., International Union for Conservation of Nature and Natural Resources (‘IUCN’), UNEP and World
Wildlife Fund, World Conservation Strategy: Living Resources Conservation for Sustainable Development
(Gland: International Union for Conservation of Nature, 1980), Chapter 1, para. 4; UNGA, World Charter for
Nature (28 October 1982), UN Doc. A/RES/37/7.

203 Brundtland Report, supra note 66.

204 UNGA, Process of Preparation of the Environmental Perspective to the Year 2000 and Beyond (19 December
1983), UN Doc. A/RES/38/161, paras. 2, 8. The report was later endorsed by the UN General Assembly: UNGA,
Report of the World Commission on Environment and Development (11 December 1987), UN Doc A/RES/42/187.

205 Brundtland Report, supra note 66, Introduction, para. 27, Chapter 2, para. 1.
206 1bid., Chapter 2, para. 1.
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“[S]ustainable development is a process of change in which the exploitation of
resources, the direction of investments, the orientation of technological
development; and institutional change are all in harmony and enhance both

current and future potential to meet human needs and aspirations.”?"’

The report underlined the crucial interrelationship between the aspects of economic growth,
social equality and environmental protection. More importantly, the WCED proposed a list of
legal principles for environmental protection and sustainable development, which included
intergenerational equity: “States shall conserve and use the environment and natural resources
for the benefit of present and future generations.”?% For the Commission, this proposition was
a logical consequence of the aspirations in the Stockholm Declaration and subsequent legal
documents.?” Overall, the Brundtland Report’s references to the needs of future generations
illustrate that intergenerational concerns are inherent to the concept of sustainable
development.?!® This is why subsequent documents and works in scholarship on the status of
future generations in international environmental law generally and necessarily referred to the

Brundtland Report as an essential source.?!!

b) The UN Conference on Environment and Development

A few years later, in 1992, the UN Conference on Environment and Development in Rio de
Janeiro (‘UNCED’ or ‘Rio Conference’ or ‘Earth Summit’) continued the work of the
Stockholm Conference and contributed significantly to the further evolution of international
environmental law.?!? It was based on the preparatory work of the Brundtland Commission,?'?

and it mainly focused on the links between environmental and development concerns. Thus, it

207 Ibid., Chapter 2, para. 15.
208 Tbid., Annex 1, Article 2.

209 Robert D. Munro and Johan G. Lammers, Environmental Protection and Sustainable Development: Legal
Principles and Recommendations (London: Graham & Trotman, 1987), 43—44.

210 For a more detailed analysis of this relationship, see infia in Section I11.1.
211 Brown Weiss, supra note 82, 39; Redgwell, supra note 79, 120-122.

212 Ulrich Beyerlin, ‘Rio-Konferenz 1992: Beginn einer Neuen Globalen Umweltrechtsordnung?’ (1994)
54 Zeitschrift fiir auslindisches offentliches Recht und Volkerrecht 124—149; Epiney, supra note 195, 17-18.

213 Alexandre Kiss, ‘Le Droit International 4 Rio de Janeiro et 2 Coté de Rio de Janeiro’ (1993) 18 Revue Juridique
de l'Environnement 45-74, 64; Claire Molinari, ‘Principle 3’, in Jorge E. Vinuales (ed.), The Rio Declaration on
Environment and Development: A Commentary (1% edn, Oxford: Oxford University Press, 2015), 139-156, 140.
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further shaped the concept of sustainable development, which also influenced large parts of the
conference’s five outcome documents: three legally non-binding soft law documents and two

major international environmental treaties.!

First, the Rio Declaration on Environment and Development outlined 27 key principles of
international environmental and development law, including a variety of principles, which
directly or indirectly shaped and still shape the concept of sustainable development.?!> While
the more ambitious preparations of an Earth Charter prior to the Rio Conference were not
successful,?!® the final declaration text constituted a compromise between competing views
regarding the legal status of the document.?!” Principle 3 is the most pertinent part in the
declaration text for the consideration of future generations.?'® It underlines the necessity to fulfil
the right to development in a way which takes into account the “needs of present and future
generations”.?!” However, this importance for intergenerational equity was not clear from the
beginning. During the preparations of the conference, developing and developed States
disagreed on the inclusion of a right to development in the declaration.??° In the end, Principle 3
accounted for the developing States’ need for such a right, hence the choice of wording.?*! Yet,
the developed States accepted this formulation only because “it was tempered by reference to

the needs of future generations”.??? Despite this original focus on the right to development in

214 Peter H. Sand, ‘International Environmental Law After Rio’ (1993) 4 European Journal of International Law
377-389; Epiney, supra note 195, 17-18.

215 UN Conference on Environment and Development (‘UNCED’), Rio Declaration on Environment and
Development (1992), UN Doc. A/CONF.151/26 (Vol. I), Principles 1, 3-5, 7-9, 12, 20-24, 27. See in detail Jorge
E. Vifales (ed.), The Rio Declaration on Environment and Development: A Commentary (1% edn, Oxford: Oxford
University Press, 2015).

216 Klaus Bosselmann, ‘Earth Charter (2000)° (March 2009) in Peters and Wolfrum (eds.), supra note 53, para. 2.
See also infira notes 256-258.

217 For more details on the competing interests at the Earth Summit, see Beyerlin and Marauhn, supra note 164,
14; Dinah Shelton, ‘Stockholm Declaration (1972) and Rio Declaration (1992)’ (July 2008) in Peters and Wolfrum
(eds.), supra note 53, paras. 30-32.

218 Alan E. Boyle and Catherine Redgwell, Birnie, Boyle, and Redgwell's International Law and the Environment
(4™ edn, Oxford: Oxford University Press, 2021), 121.

219 Principle 3 of the Rio Declaration. For another reference to “a better future for all”, see ibid., Principle 21.
220 Molinari, supra note 213, 141-142.

221 1bid., 142-143.

222 1bid., 142.
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the provision,??* Principle 3 evolved into one of the textbook examples for the existence of

intergenerational equity in international law.?**

The Earth Summit’s second outcome document, Agenda 21, was a detailed work programme
on sustainable development for the 21% century. It addressed in 40 chapters all major areas
affecting the environment and the economy.?? It intended to mark “the beginning of a new
global partnership for sustainable development” as a dynamic programme.??® This is why some
commentators considered it to be the most important outcome of the Earth Summit.??” While
none of its chapters explicitly dealt with intergenerational equity, there are several references
to future generations.??® Chapter 25 on children and youth in sustainable development shows
the future-oriented approach taken by sustainable development.??’ Further, Chapter 38 set the
basis for subsequent institutional arrangements; it recommended, inter alia, the establishment
of a Commission on Sustainable Development (‘CSD’). This Commission was supposed to
ensure the effective follow-up of the Earth Summit and to enhance international cooperation in
the field of sustainable development.?* The CSD accompanied the post-Rio implementation
process for two decades,?*! before it was replaced by the new High-Level Political Forum on
Sustainable Development (‘HLPFSD’) in 2013.2%2 Other institutional initiatives, such as the
proposal to establish a non-governmental Earth Council or a guardian for future generations,

were not endorsed by the conference, but only taken note of.?*?

223 David A. Wirth, ‘The Rio Declaration on Environment and Development: Two Steps Forward and One Back,
or Vice Versa?’ (1995) 29 Georgia Law Review 599—654, 627-628.

224 Molinari, supra note 213, 143—-144.
225 UNCED, Agenda 21 (June 1992), UN Doc. A/CONF.151/26 (Vol. II).
226 Tbid., para. 1.6.

227 Beyerlin, supra note 212, 135; David A. C. Freestone, ‘The Road from Rio: International Environmental Law

after the Earth Summit’ (1994) 6 Journal of Environmental Law 193-218, 201.
228 Agenda 21, supra note 225, paras. 8.7, 8.31, 33.3, 33.4, 38.45.
229 On the role of youth and children in the context of climate litigation, see infra in Chapter 4, Section I11.3.c)bb).

230 Ibid., Chapter 38.11. The CSD was established by the UNCED, see UNCED, Establishment of the Commission
on Sustainable Development (12 February 1993), UN Doc. E/1993/207. For some of the CSD’s work in
connection with intergenerational equity, see infra note 251 and in Chapter 3, Section 11.2.b).

231 Beyerlin and Marauhn, supra note 164, 18. Cf. also Beyerlin, supra note 212, 143-144.

222 See UN, ‘High-Level Political Forum on Sustainable Development: Official Website’, 2022,
<https://hlpf.un.org/> (accessed 15 August 2022). See also Epiney, supra note 195, 43. For more details on the
role of the High-Level Political Forum on Sustainable Development (‘“HLPFSD’), see infra notes 270-277.

233 Agenda 21, supra note 225, para. 38.45.
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The third non-legally binding Rio document was the Statement of Forest Principles, which
contained fifteen globally applicable principles relating to forest management, conservation and
sustainable development.?** Principle 2 proclaimed that sustainable forest management aimed
at “meet[ing] the social, economic, ecological, cultural and spiritual needs of present and future

generations”.?*>

Eventually, two binding international environmental treaties emerged from the Earth

Summit,?*®

development in general. The UNFCCC was adopted on 9 May 1992 in New York, followed by

which also have a strong link to the interests of future generations and sustainable

the CBD on 5 June 1992 in Nairobi. The sustainable use of the components of biological
diversity is one of the CBD’s main objectives, as stated in its Article 1; and the Preamble of the
CBD declares the State parties’ determination “to conserve and sustainably use biological
diversity for the benefit of present and future generations”. The UNFCCC also proclaims its
State parties’ determination to protect the climate system for future generations.”*” In contrast
to the CBD, the UNFCCC goes beyond this mere preambular stipulation: Sustainable
development is included in two substantive provisions, in the context of the convention’s
ultimate objective and as one of the leading principles.?*® Beyond this, Article 3(1) of the
UNFCCC even explicitly refers to future generations by stating as a main principle that “[t]he
Parties should protect the climate system for the benefit of present and future generations of
humankind on the basis of equity and in accordance with their common but differentiated
responsibilities and respective capabilities.”>** Due to the aforementioned strong links between
intergenerational equity and the challenges posed by the negative effects of climate change,?*°

the role of international climate protection law is crucial for the current and future development

234 UNCED, Non-Legally Binding Authoritative Statement of Principles for a Global Consensus on the
Management, Conservation and Sustainable Development of All Types of Forests (14 August 1992), UN
Doc. A/CONF.151/26 (Vol. IIT). Concerning the Statement in general, see Sand, supra note 214, 383.

235 Statement of Forest Principles, supra note 234, Principle 2(b).

236 Technically, both treaties had been elaborated and adopted prior to the conference. However, they had been
signed by more than 150 States during the Earth Summit so that they are often seen as its outcome.

237 Preamble of the UNFCCC.
238 Art. 2, 3(4) of the UNFCCC.

239 On the relevance of intergenerational equity for Art. 3(1) of the UNFCCC, see Catherine Redgwell, ‘Principles
and Emerging Norms in International Law: Intra- and Inter-generational Equity’, in Cinnamon P. Carlarne et al.
(eds.), The Oxford Handbook of International Climate Change Law (1% edn, Oxford: Oxford University Press,
2016), 185-201, 193-195.

240 See already supra in the Introduction, Section A.
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of intergenerational equity. This is why the UNFCCC is discussed in more detail in Chapter 3

below.?*!

¢) The Post-Rio Process

Even though the Earth Summit fell short of some of the large expectations to which it had given

242

rise,”** it contributed to the further evolution of sustainable development and the concern for

the interests of future generations.>* In the aftermath of the Earth Summit, a variety of new

244 within and outside the environmental context,

global and regional agreements and protocols,
referred directly or indirectly to sustainable development, in their preambles or in their
operative provisions.?** Similarly, in the following years, several treaty provisions mentioned
the needs of future generations.?*® Most of these references are again of a preambular nature;
for example, provisions regularly stress the determination to achieve the treaties’ respective

goals “for the benefit of present and future generations”.?*” However, both the Convention on

the Protection and Use of Transboundary Watercourses and International Lakes (‘UNECE

241 See infira in Chapter 3, Section I1.1.

242 For some of the shortcomings of the Rio Conference and the post-Rio process, see Duncan French, ‘Sustainable
Development’ in Fitzmaurice et al. (eds.), supra note 86, 51—68, 53. For a very critical appraisal of the post-Rio
process, see Szekely, supra note 56, 161-163.

243 Simone Borg, ‘Guarding Intergenerational Rights over Natural Resources’ in Agius and Busuttil (eds.), supra
note 123, 127-141, 137-138.

244 E.g., Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto Protocol),
adopted 11 December 1997, entered into force 16 February 2005, 2303 UNTS 162, Art. 2(1); Cartagena Protocol
on Biosafety to the Convention on Biological Diversity (Cartagena Protocol), adopted 29 Januar 2000, entered into
force 11 September 2003, 2226 UNTS 208, Preamble.

245 For an overview, see Magraw and Hawke, supra note 200, 622—623; David B. Hunter, James Salzman and
Durwood Zaelke, International Environmental Law and Policy (4" edn, New York, NY: Foundation Press, 2011),
170; Jonathan Verschuuren, ‘The Growing Significance of Sustainable Development as a Legal Norm’, in Douglas
E. Fisher (ed.), Research Handbook on Fundamental Concepts of Environmental Law (Cheltenham, UK,
Northampton, MA, USA: Edward Elgar Publishing, 2016), 276305, 283-287. In more detail, see also infra in
Chapter 3, Section II.

246 For an overview, see, e.g., Sands, Peel and Fabra, supra note 96, 221-222; Redgwell, supra note 79, 115-116.

247 Preamble of the UNCCD. See also UN Convention on the Law of Non-Navigational Uses of International
Watercourses (UN Watercourses Convention), adopted 21 May 1997, entered into force 17 August 2014,
36 UNTS 700, Preamble; 1996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter, 1972 (London Protocol), adopted 7 November 1996, entered into force 24 March 2006,
36 ILM 1, Preamble; Preamble of the Aarhus Convention; Convention for the Protection of the Marine
Environment of the North-East Atlantic (OSPAR Convention), adopted 22 September 1992, entered into force
25 March 1998, 2354 UNTS 67, Preamble; Protocol on Strategic Environmental Assessment to the Convention on
Environmental Impact Assessment in a Transboundary Context (Protocol to the Espoo Convention), adopted
21 May 2003, entered into force 11 July 2010, 2685 UNTS 140, Preamble.
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Water Convention’) as well as the Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (‘Aarhus Convention’)
contain explicit references even in their operative provisions to the protection of future

generations’ needs.>*®

These developments in international treaty law must be seen in light of the overall post-Rio
process, in which sustainable development and the recognition of the needs of future
generations also played a major role in several soft law developments. In 1995, the Copenhagen
Declaration on Social Development reaffirmed, inter alia, the “responsibility for present and
future generations by ensuring equity among generations and protecting the integrity and
sustainable use of our environment”.>*’ Several declarations on the international and regional
level similarly stressed the requirements to meet the needs of future generations;**° among them
two expert groups of the UN%! as well as the UN Educational, Scientific and Cultural
Organization (‘UNESCO’) Declaration on the Responsibilities of the Present Generations
Towards Future Generations (‘UNESCO Declaration’), which explicitly addresses the

responsibilities of the present generations towards future generations.>>

248 Art. 2(5)(c) of the UNECE Water Convention; Art. 1 of the Aarhus Convention. See also Regional Agreement
on Access to Information, Public Participation and Justice in Environmental Matters in Latin America and the
Caribbean  (Escazii  Agreement), adopted 4 March 2018, entered into force 22 April 2021,
<https://treaties.un.org/doc/Treaties/2018/03/20180312%2003-04%20PM/CTC-XXVII-18.pdf> (accessed
15 August 2022), Art. 1, 3. Cf. also Redgwell, supra note 79, 118. For a more detailed analysis of these provisions’
relevance, see infra in Chapter 3, Section II.

249 World Summit for Social Development, Copenhagen Declaration on Social Development (14 March 1995),
UN Doc. A/CONF.166/9, paras. 6, 26. See also Magraw and Hawke, supra note 200, 616-617.

230 See, e.g., World Conference on Human Rights, Vienna Declaration and Programme of Action (25 June 1993),
UN Doc. A/CONF.157/23, para. 11; UN Conference on Human Settlements, Istanbul Declaration on Human
Settlements and the Habitat Agenda (3 June 1996), A/CONF.165/14 (1996), para. 10; UN Educational, Scientific
and Cultural Organization (‘UNESCQO”), Declaration on the Responsibilities of the Present Generations Towards
Future Generations (12 November 1997), UNESCO Doc. 29/C Resolution 44; ‘Johannesburg Principles on The
Role of Law and Sustainable Development: Adopted at the Global Judges Symposium, 18—20 August 2002’ (2003)
15 Journal of Environmental Law 107-110, 108; Organization of American States, Inter-American Program for
Sustainable Development (2006-2009) (11 May 2007), OEA/XLIII.1, 3, 7; Association of Southeast Asian Nations
(ASEAN), ‘ASEAN Declaration on Environmental Sustainability’, 20 November 2007, <https://asean.org/asean-
declaration-on-environmental-sustainability/> (accessed 15 August 2022), Preamble.

231 Commission on Sustainable Development (‘CSD”), ‘Report of the Expert Group Meeting on Identification of

Principles of International Law for Sustainable Development, Geneva, Switzerland, 26-28 September 1995:
Background Paper, Prepared by the Division for Sustainable Development for the Commission on Sustainable
Development, Fourth Session’, 3 May 1996, <https://digitallibrary.un.org/record/212979/>  (accessed
15 August 2022); UNEP, Final Report of the Expert Group Workshop on International Environmental Law
Aiming at Sustainable Development (4 October 1996), UN Doc. UNEP/IEL/WS/3/2.

252 UNESCO Declaration, supra note 250. In more detail on these three documents, see infra in Chapter 3,
Section I1.2.b).
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In 2000, the UN Millennium Declaration reaffirmed States’ support for sustainable
development,>> despite the underrepresentation of environmental aspects in the Millennium
Development Goals.?>* However, the declaration itself referred twice to the preservation of the
Earth for “our descendants”.?>® Furthermore, in 2000, the Earth Charter was adopted after a
long drafting process of seven years and although it had previously failed during the Rio Earth
Summit.?*® It did not achieve legal or soft law status due to the lack of recognition by the
international community as a whole, but it was endorsed by over 2000 organisations
worldwide.?” The Earth Charter demands to secure the Earth for present and future generations

and stipulates further principles in order to meet this obligation towards future generations.?>®

d) From the Johannesburg Summit to Rio+20

Ten years after the Earth Summit in Rio, the World Summit on Sustainable Development took
place in 2002 in Johannesburg in order to evaluate the post-Rio process.?*® Although the
summit’s outcome documents?®® did not introduce any innovative improvements,®! the

Johannesburg Declaration at least contained two references to the long-term perspective of

23 UNGA, United Nations Millennium Declaration (18 September 2000), UN Doc. A/RES/55/2, paras. 21-23.
See also UNSG, ‘Millennium Development Goals’, 2001, <http://www.un.org/millenniumgoals/> (accessed
15 August 2022), Goal 7.

254 Eckard Rehbinder, ‘The Outcome of the UN Conference on Sustainable Development “Rio+20”: Some Critical
Comments’ (2012) Environmental Law Network International Review 68-73, 70.

255 UN Millenium Declaration, supra note 253, paras. 6, 21.

236 Earth Charter Commission, ‘Earth Charter’, March 2000, <https://earthcharter.org/read-the-earth-
charter/download-the-charter/> (accessed 15 August 2022). See also Bosselmann, supra note 216, para. 3. as well
as supra note 216.

257 Ibid., paras. 11-12.
258 Earth Charter, supra note 256, Principles 4-8. See also Bosselmann, supra note 216, paras. 8-9.

29 UNGA, Ten-Year Review of Progress Achieved in the Implementation of the Outcome of the United Nations
Conference on Environment and Development (5 February 2001), UN Doc. A/RES/55/199; Ulrich Beyerlin and
Martin Reichard, ‘The Johannesburg Summit: Outcome and Overall Assessment’ (2003) 63 Zeitschrift fiir
ausldndisches dffentliches Recht und Vélkerrecht 213-237; Klaus Bosselmann, ‘Rio+10: Any Closer to
Sustainable Development?’ (2002) 6 New Zealand Journal of Environmental Law 297-317.

2600 World Summit on Sustainable Development, Johannesburg Declaration on Sustainable Development
(4 September 2002), UN Doc. A/CONF.199/20; World Summit on Sustainable Development, Plan of
Implementation of the World Summit on Sustainable Development (4 September 2002), UN Doc. A/CONF.199/20.

261 See, e.g., Beyerlin and Marauhn, supra note 164, 23. See also Bosselmann who sceptically observed: “While
Rio aimed for sustainability to guide economic and social progress, Johannesburg aimed for economic and social
progress to guide sustainability.”, Bosselmann, supra note 259, 314.
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sustainable development and the responsibility towards the future. 26> Moreover, the
International Law Association (‘ILA’) adopted the New Delhi Declaration of Principles of
International Law Relating to Sustainable Development in 2002 (‘ILA New Delhi
Declaration’). 2> Again, this declaration does not possess the status of a legally binding
document,?** but it is able to assist in shaping the contours of sustainable development. In its
sections on the principle of equity, the declaration explicitly refers to inter- as well as intra-

generational equity in the context of sustainable development.?

In 2012, the last big environmental conference in the post-Rio process took place, the UN
Conference on Sustainable Development (‘UNCSD’ or ‘Rio+20’). Due to controversies
between the participating States, the conference did not create new approaches or obligations,
but only reaffirmed the existing political commitment in international environmental law.%%
However, the outcome declaration with the hopeful title ‘The Future We Want’ starts with the
“commitment to sustainable development and to ensuring the promotion of an economically,
socially and environmentally sustainable future for our planet and for present and future
generations”.?” The document further strengthens the governance role of the UNEP?®® and
refers to the impacts on and the needs of future generations in nine more sections concerning

different matters.2%°

262 Johannesburg Declaration, supra note 260, paras. 26, 37.

263 International Law Association (‘ILA”) Committee on Legal Aspects of Sustainable Development, ‘New Delhi
Declaration of Principles of International Law Relating to Sustainable Development: Resolution 3/2002’,
International ~ Law  Association, 6 April 2002,  <https://ila.vettoreweb.com/Storage/Download.aspx?
DbStorageld=1199&StorageFileGuid=1bc83201-60e3-4798-b8cf-ecbd90al628b> (accessed 15 August 2022).

264 Torsten Stein, ‘International Law Association (ILA)’ (May 2019) in Peters and Wolfrum (eds.), supra note 53,
para. 9.

265 ILA New Delhi Declaration, supra note 263, 2.1-2.3. See also ILA Committee on International Law on
Sustainable Development, ‘2012 Sofia Guiding Statements on the Judicial Elaboration of the 2002 New Delhi
Declaration of Principles of International Law Relating to Sustainable Development: Resolution 7/2012’,
International Law  Association, 30 August 2012, <https://ila.vettoreweb.com/Storage/Download.aspx?
DbStorageld=1176&StorageFileGuid=991126db-5304-4518-8c6f-70cfedcc3691> (accessed 15 August 2022),
Statement 4. In more detail, see infra in Chapter 3, Section I1.2.b).

266 Jiirgen Maier, ‘UN-Konferenz iiber Nachhaltige Entwicklung (Rio+20): 20.-22. Juni 2012’ (2012) Vereinte
Nationen 171-173; Rehbinder, supra note 254; Stefania Negri and Sandrine Maljean-Dubois, ‘Introduction’ in
Fitzmaurice et al. (eds.), supra note 21, 1-5, 2; Verschuuren, supra note 245, 279; Epiney, supra note 195, 20-21.

267 The Future We Want, supra note 113, para. 1.

268 Ibid., para. 88. See also Qerim Qerimi, ‘Sustainable Development In International Law: From Origin to

Operation’ (2014) 5 City University of Hong Kong Law Review 1-29, 15. On a recent suggestion to further
strengthen the UNEP’s role as a global coordinator of environmental and climate protection, see Ivanova, supra
note 197.

269 The Future We Want, supra note 113, paras. 1, 13, 39, 50, 86, 108, 158, 191, 197, 230.
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The aforementioned replacement of the CSD by the HLPFSD was one of the few visible
innovations of the summit, if only as a minimal consensus.?’® After being established by the
General Assembly,?’! the HLPFSD held its first meeting in September 2013.27> The UNGA
considered the HLPFSD to be a “guardian of the sustainable development agenda”.?”* Although
the High-Level Political Forum’s mandate is not directly related to future generations,?’* its
creation must be viewed in light of the various calls for the establishment of a representative of
future generations prior to the UNCSD.?”® The original proposal in the Zero Draft of the
outcome document had stipulated the agreement “to further consider the establishment of an
Ombudsperson, or High Commissioner for Future Generations, to promote sustainable
development” (emphasis added).?’ However, the final document only claimed to “consider the
need for promoting intergenerational solidarity for the achievement of sustainable development,

taking into account the needs of future generations, including by inviting the Secretary-General

to present a report on this issue” (emphasis added).?”’

The UNSG subsequently presented a report on intergenerational solidarity and the needs of
future generations in 2013.2"® The report had two purposes: to consider the need for

intergenerational solidarity in international law and to evaluate ways how to address this need

270 Ibid., paras. 84-86. See already supra notes 232-233 as well as Maier, supra note 266, 172-173; Ulrich
Beyerlin, ‘Sustainable Development’ (October 2013) in Peters and Wolfrum (eds.), supra note 53, para. 8.

YV UNGA, Format and Organizational Aspects of the High-Level Political Forum on Sustainable Development.

Resolution Adopted by the General Assembly on 9 July 2013 (23 August 2013), UN Doc. A/RES/67/290.

22 UNGA, Summary of the First Meeting of the High-Level Political Forum on Sustainable Development
(13 November 2013), UN Doc. A/68/588.

273 Ibid., para. 8. See also UNGA, Transforming Our World: The 2030 Agenda for Sustainable Development
(21 October 2015), UN Doc. A/RES/70/1, paras. 82-90.

274 However, with regard to its commitment to “heal and secure our planet for future generations”, see: UNGA,
Political Declaration of the High-Level Political Forum on Sustainable Development Convened under the
Auspices of the General Assembly (21 October 2019), UN Doc. A/RES/74/4, para.2. Cf. also ECOSOC,
Ministerial Declaration of the High-Level Segment of the 2016 Session of the Economic and Social Council on the
Annual Theme “Implementing the Post-2015 Development Agenda: Moving from Commitments to Results”
(29 July 2016), UN Doc. E/HLS/2016/1, para. 4.

275 Anstee-Wedderburn, supra note 125, 56-59. For a detailed analysis, see infi-a in Chapter 4, Section I11.2.b).

276 Bureau of the Preparatory Process for the UNCSD, ‘The Future We Want — Zero Draft of the Outcome
Document’, UN Conference on Sustainable Development, 10 Januar 2012,
<https://www.researchgate.net/publication/330443876_The Future We Want - Zero Draft of the Outcome
Document> (accessed 15 August 2022), para. 57.

277 The Future We Want, supra note 113, para. 86.
278 UNSG, Intergenerational Solidarity Report, supra note 113.
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within the UN system.?”® It emphasised the interrelation between intergenerational equity and
sustainable development.?%® The UNSG did not only consider sources of international law, but
also addressed the conceptional, ethical and economic dimensions of intergenerational
justice.?®! The report lists a broad variety of international agreements and declarations that refer
to the needs of future generations, before turning to national legal provisions on their
protection.?®? It further turns to possible institutional frameworks for the representation of

283 and then

future generations, starting with the existing institutions at the national level,
summarising proposals of representation on the international level.?®* The UNSG Report ends
with the demonstration of multiple options for future developments within the UN system,
including the establishment of a High Commissioner for Future Generations, an agenda item in
the HLPFSD or a mere inter-agency coordination regarding the needs of future generations.”
It constitutes an extensive and important assessment of the status quo of intergenerational
equity at that time. Despite the comprehensive analysis and the forward-looking suggestions of
the UNSG, the report has remained without much substantial impact so far. It was taken note
of by the UNGA in 2013,%% but none of the institutional options were implemented as of today.
Some of the elements the UNSG analysed are addressed in more detail by this thesis in

subsequent chapters.?®’

e) Recent Developments Regarding Intergenerational Equity

The evolution of sustainable development continued with the 2030 Agenda for Sustainable

Development, which was set in 2015 by the UNGA in its resolution ‘Transforming Our

279 1bid., para. 2.
280 Ibid., paras. 10, 15-16.

281 Ibid., paras. 10-31. This conceptual analysis was particularly based on Brown Weiss’ principles of
conservation, see infra in Section I1.1.d).

282 UNSG, Intergenerational Solidarity Report, supra note 113, paras. 33-38.
283 Ibid., paras. 39-48.
284 Ibid., paras. 53-61.
285 Ibid., paras. 63-67.

86 UNGA, Implementation of Agenda 21, the Programme for the Further Implementation of Agenda 21 and the
outcomes of the World Summit on Sustainable Development and of the United Nations Conference on Sustainable
Development (20 December 2013), UN Doc. A/RES/68/210, para. 3.

287 See, e.g., on the ethical foundations infia in Chapter 2, on the legal status of intergenerational equity infia in
Chapter 3, and on the institutional frameworks infra in Chapter 4, Section II1.2.b).
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World’.?®® The agenda contains seventeen Sustainable Development Goals (‘SDGs’)**° whose
establishment intends to complement the achievements of Agenda 21 and the Millennium
Development Goals of 2000.2°° While the latter had focused on the economic and social
perspectives of sustainable development,?’! the new SDGs “should address and incorporate in
a balanced way all three dimensions of sustainable development and their interlinkages”.?*>
Therefore, many of the SDGs cover different dimensions of sustainable development at the
same time.?*> Nonetheless, three of the SDGs particularly address environmental objectives.?**
Future generations are not mentioned in the SDGs themselves,? but the underlying UNGA
resolution explicitly states that the Agenda is to be implemented “for the full benefit of all, for

today’s generation and for future generations”.>

Additionally, other recent developments have contributed and are still contributing to the post-
2015 agenda in the context of sustainable development and intergenerational equity. To begin
with, climate change law again took the centre stage of international environmental law at the
COP21 in the form of the 2015 Paris Agreement, which paved the way for further steps of

climate protection.?’ After the long deadlock of the regime in the preceding years since the

288 Transforming Our World, supra note 273. See also UNGA, Report of the Open Working Group of the General
Assembly on Sustainable Development Goals (12 August 2014), UN Doc. A/68/970; UNSG, The Road to Dignity
by 2030: Ending Poverty, Transforming All Lives and Protecting the Planet. Synthesis Report of the Secretary-
General on the Post-2015 Sustainable Development Agenda (4 December 2014), UN Doc. A/69/700.

289 Transforming Our World, supra note 273, paras. 54-59.
290 The Future We Want, supra note 113, paras. 245-246.
21 Maier, supra note 266, 172—-173.

22 The Future We Want, supra note 113, para. 246.

293 Horvath Zsuzsanna, ‘Transforming Our World: New Agenda and Goals for Sustainable Development’ (2016)
Hungarian Yearbook of International Law and European Law 167-194, 189—-190.

2% Transforming Our World, supra note 273, Goals 13-15.

2% For a proposition of an intergenerational perspective on the SDGs, see Rita Vasconcellos Oliveira, ‘Back to the
Future: The Potential of Intergenerational Justice for the Achievement of the Sustainable Development Goals’
(2018) 10 Sustainability 427-442.

2% Transforming Our World, supra note 273, para. 18. See also ibid., 2. Cf. also Thomas W. Pogge and Mitu
Sengupta, ‘The Sustainable Development Goals (SDGS) As Drafted: Nice Idea, Poor Execution’ (2015) 24
Washington International Law Journal 571-589.

27 For an overview, see, e.g., Christine Bakker, ‘The Paris Agreement on Climate Change: Balancing Legal Force

and Geographical Scope’ (2015) 25 Italian Yearbook of International Law 299-310; Ayse-Martina Bohringer,
‘Das  Neue Pariser Klimaiibereinkommen: Eine  Kompromisslosung mit  Symbolkraft und
Verhaltenssteuerungspotential’ (2016) 76 Zeitschrifi fiir auslindisches offentliches Recht und Volkerrecht
753-795; Meinhard Doelle, ‘The Paris Agreement: Historic Breakthrough or High Stakes Experiment?’ (2016)
6 Climate Law 1-20; Sebastian Oberthiir and Ralph Bodle, ‘Legal Form and Nature of the Paris Outcome’ (2016)
6 Climate Law 40-57; Alexander Proel}, ‘Klimaschutz im Volkerrecht nach dem Paris Agreement: Durchbruch
oder Stillstand?’ (2016) Sonderheft Zeitschrift fiir Umweltpolitik & Umweltrecht 58—T1.
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Kyoto Protocol,’® the Paris Agreement came as a positive surprise despite its shortcomings.?”’
Its objective is explicitly linked to sustainable development.’* Like preceding instruments,
which had highlighted the connection between climate protection and intergenerational
equity,®°! the Paris Agreement was built on the general legal framework of the UNFCCC
system.*?? Consequently, the Paris Agreement’s objective also refers to the main objective of
the UNFCCC,* which subjects the protection of the climate system in its substantive provision
to the “benefit of present and future generations of humankind”.3** While there have been more
ambitious proposals prior to the COP21,3% the Paris Agreement only contains an explicit
reference to future generations in its Preamble. It acknowledges “that climate change is a
common concern of humankind” and states that “Parties should, when taking action to address
climate change, respect, promote and consider their respective obligations on [...]
intergenerational equity”.>°® However, there are also more general references to the “principle
of equity”.>*” For instance, according to Article 2(2), the Paris Agreement “will be implemented

to reflect equity”. Overall, there is no doubt that the concern for future generations still plays

298 Kyoto Protocol. For the development preceding the Paris Agreement, see: Bohringer, supra note 297, 757-760;

ProelB, supra note 297, 61-62.

299 Bohringer, supra note 297, 755-756; Doelle, supra note 297, 17. For a more critical assessment, see Bakker,
supra note 297.

300 Art. 2(1) of the Paris Agreement. On the links between the Paris Agreement and sustainable development, see
Francesco Sindico, ‘Paris, Climate Change, and Sustainable Development’ (2016) 6 Climate Law 130-141.

301 See, e.g., UNGA, Global Climate for Present and Future Generations 2013, supra note 80, with further
references. On this connection, see already supra in the Introduction, Section A.

302 See supra notes 237-239.

303 Art. 2(1) of the Paris Agreement with reference to Art. 2 of the UNFCCC.
304 Art. 3(1) of the UNFCCC.

305 Redgwell, supra note 239, 200. with reference to UNFCCC Ad Hoc Working Group on the Durban Platform
for Enhanced Action, Scenario Note on the Tenth Part of the Second Session of the Ad Hoc Working Group on the
Durban Platform for Enhanced Action: Note by the Co-Chairs (24 July 2015), ADP.2015.4.InformalNote. Cf. also
Corinne Lepage and Drafting Committee, ‘Universal Declaration of Humankind Rights: Draft Presented Under
the Aegis of Corinne Lepage, Commissioned by the President of the French Republic’, Alliance DDHU 2022,
25 September 2015, <https://ddhu.org/la-declaration/> (accessed 15 August 2022), Art. I, IV, VIII, XI.

306 Recital 11 of the Preamble of the Paris Agreement. Apparently, some States rejected the inclusion of these
concepts into the operative part of the agreement, see Lutz Morgenstern and Milan Dehnen, ‘Eine Neue Ara fiir
den internationalen Klimaschutz: Das Ubereinkommen von Paris’ (2016) Zeitschrift fiir Umweltrecht 131-138,
133. Cf. also Redgwell, supra note 239, 200.

307 Recital 3 of the Preamble and Art. 2(2) of the Paris Agreement. See also Ben Boer, ‘The Preamble’, in Geert

van Calster and Leonie Reins (eds.), Paris Agreement on Climate Change: A Commentary (Cheltenham: Edward
Elgar Publishing, 2021), 5-32, 10-11, 21, 24.

54



an essential role in the current regime of climate protection law.>* This was also confirmed by
a recent work of the International Law Commission (‘ILC’), which published its Draft
Guidelines on the Protection of the Atmosphere in 2021.3% Besides a preambular reference to
the “interests of future generations of humankind”, one guideline on the equitable and
reasonable utilisation of the atmosphere required that “the atmosphere should be utilized in an
equitable and reasonable manner, taking fully into account the interests of present and future
generations.” 3! The outcome document of the recent COP26 in Glasgow reaffirms the
preambular recognition of intergenerational equity with similar wording as the Paris

Agreement,®!! but it does not add anything new in this regard.

Beyond the developments in climate protection law, the recent proposals on the creation of a
Global Pact for the Environment attempt to promote a systematic and coherent approach to
international environmental law. *'> Among the suggested principles, Article 3 codifies

sustainable development,®! and Article 4 states:

“Intergenerational equity shall guide decisions that may have an impact on the

environment. Present generations shall ensure that their decisions and actions do

not compromise the ability of future generations to meet their own needs.”!*

308 See also James C. Wood, ‘Intergenerational Equity and Climate Change’ (1996) 8 Georgetown International
Environmental Law Review 293-332, 304-305; Maria P. Carazo Ortiz, ‘Contextual Provisions (Preamble and
Article 1)’, in Daniel R. Klein et al. (eds.), The Paris Agreement on Climate Change: Analysis and Commentary
(Oxford: Oxford University Press, 2017), 107—122, 116—-117. For more details on the relevance of climate
protection law for intergenerational equity, see infra in Chapter 3, Section II.1.

39 ILC, Draft Guidelines on the Protection of the Atmosphere, with Commentaries thereto (2021),
UN Doc. A/76/10. In December 2021, the UNGA took note of the draft guidelines, see UNGA, Protection of the
Atmosphere (9 December 2021), UN Doc. A/RES/76/112.

30 TLC Draft Guidelines on the Protection of the Atmosphere, supra note 309, Guideline 6.

31T UNFCCC COP26, Glasgow Climate Pact, supra note 59, Preamble. See supra note 306. Further,
intergenerational equity is one of the guiding principles of the Glasgow Work Programme on Action for Climate
Empowerment, see UNFCCC COP26, ‘Glasgow Work Programme on Action for Climate Empowerment’,
13 November 2021, <https://unfccc.int/documents/310896> (accessed 15 August 2022), para. 3(d).

312 See also Teresa Parejo Navajas and Nathan Lobel, ‘Framing the Global Pact for the Environment: Why It’s
Needed, What It Does, and How It Does It’ (2018) 30 Fordham Environmental Law Review 32—62, 44—46. For a
detailed assessment of the process, see Maria A. Tigre, Gaps in International Environmental law: Toward a Global
Pact for the Environment (Washington, D.C.: Environmental Law Institute, 2019).

313 Art. 3 of the Draft GPE 2017. For a detailed analysis, see Virginie Barral and Pierre-Marie Dupuy, ‘Sustainable
Development and Integration’ in Aguila and Vifiuales (eds.), supra note 88, 44-50.

314 Art. 4 of the Draft GPE 2017. For a detailed analysis, see Brown Weiss, supra note 88. See also Louis J. Kotzé
and Duncan French, ‘A Critique of the Global Pact for the Environment: A Stillborn Initiative or the Foundation
for Lex Anthropocenae?’ (2018) 18 International Environmental Agreements 811-838, 826-827.
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While there were earlier proposals for comparable documents,*!° the initiative of the GPE itself
originated from international civil society in 2015.3! This triggered the establishment of an
informal International Group of Experts for the Pact that published their Draft Zero for the GPE
in June 2017.3'7 The proposal entailed support as well as opposition within the international
community.*'® Despite the criticism, the process was formalised in May 2018 by a UNGA
Resolution ‘Towards a Global Pact for the Environment’.3! This resolution requested the
UNSG to submit a report that assessed possible gaps in international environmental law and
environment-related instruments with a view to strengthening their implementation. 32
Although the UNSG Report did not explicitly recommend the adoption of a universal
environmental agreement,*?! it revealed, inter alia, “significant gaps and deficiencies with
respect to the applicable principles of environmental law” and concluded that “[a]
comprehensive and unifying international instrument that gathers all the principles of
environmental law could provide for better harmonization, predictability and certainty.”3?2
However, due to partly strong opposition to the negotiation of a legally binding agreement,>%’

the General Assembly eventually endorsed the report of its open-ended working group,®**

315 E.g., UNEP, ‘Report of the Il Meeting of the UNEP Group of Legal Experts to Examine the Implications of the
"Common Concern of Mankind" Concept on Global Environmental Issues: (Geneva, 20-22 March 1991)’, in
Antdénio A. Cangado Trindade (ed.), Direitos Humanos e Meio Ambiente: Paralelo dos Sistemas de Prote¢do
Internacional (Porto Alegre, Brazil: S.A. Fabris Editor, 1993), 282-287, para. 9; IUCN and International Council
of Environmental Law, Draft International Covenant on Environment and Development: Implementing
Sustainability (5" edn, Gland, Switzerland: International Union for Conservation of Nature, 2015); Centre
International de Droit Comparé de 1'Environnement, ‘Draft of the International Covenant on the Human Right to
the Environment’, 2015, <https://cidce.org/wp-content/uploads/2016/08/Draft-of-the-International-Covenant-on-
the-Human-Right-to-the-Environment 15.1I .2017_EN.pdf> (accessed 15 August 2022). See also Jasmin Raith,
‘The “Global Pact for the Environment”: A New Instrument to Protect the Planet?’ (2018) 15 Journal for European
Environmental and Planning Law 3-23, 5. On the Earth Charter, see supra notes 256-258.

316 Tigre, supra note 312, 2-5.
317 See already Draft GPE 2017, supra note 105.
318 Tigre, supra note 312, 32-42.

39 UNGA, Towards a Global Pact for the Environment (14 May 2018), UN Doc. A/RES/72/277. For the process
of formalisation of the GPE, see José Juste Ruiz, ‘The Process Towards a Global Pact for The Environment at the
United Nations: From Legal Ambition to Political Dilution’ (2020) 29 Review of European, Comparative and
International Environmental Law 479490, 480—485.

320 UNGA, Towards a GPE, supra note 319, para. 1.
321 However, this was the original intention of the draft, see Raith, supra note 315, 4.

322 UNSG, Gaps in International Environmental Law and Environment-related Instruments: Towards a Global
Pact for the Environment (30 November 2018), UN Doc. A/73/419, paras. 100—102.

323 Tigre, supra note 312, 137—154; Juste Ruiz, supra note 319, 488-489.

324 See UNGA, Towards a GPE, supra note 319, para. 2. In detail on the recommendations of this working group,
see Tigre, supra note 312, 107—137. Interestingly, the first objective in these recommendations is the “protection
of the environment for present and future generations”, see UNGA, Follow-up to the Report of the Ad hoc Open-
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which only recommended to the UN Environment Assembly (‘UNEA”) to prepare a political
declaration for 2022.3?° This political declaration was adopted in March 2022.326 It could have
contributed to round off 50 years of progressive evolution of international environmental law
since the Stockholm Conference in the form of a legally binding instrument.*?’” However, the
UNEA declaration fell short of the expectations that the draft GPE had raised.**® The State
representatives did not commit to new environmental principles and rules, but only reaffirmed
pre-existing declarations.*?° Furthermore, there is only a brief preambular reference to future
generations in the UNEA declaration. *** Significantly, in June 2022, the so-called
“Stockholm+50 Conference did not follow in the footsteps of its namesake either, as it did not
even produce a common outcome document, but only ten “key recommendations” in the form
of a summary provided by the conference’s co-presidents.>*! Overall, although the GPE
initiative did not result in an international agreement so far, the idea of addressing international
environmental law in an overarching way is still on the agenda of civil society and might be
successful at a later point.**? This could potentially influence the legal nature of the concept of

intergenerational equity, at least in the future.**

Ended Working Group Established Pursuant to General Assembly Resolution 72/277 (5 September 2019),
UN Doc. A/RES/73/333, Annex para. 1.

325 Ibid., Annex para. b.

326 United Nations Environment Assembly (‘UNEA’), Political Declaration of the Special Session of the United
Nations Environment Assembly to Commemorate the Fiftieth Anniversary of the Establishment of the United
Nations Environment Programme (3 March 2022), UN Doc. UNEP/EA.SS.1/4.

327 Maria Tigre suggested to take the opportunity of the 50" anniversary of the Stockholm Conference and the 30™
anniversary of the Rio Conference to organise a “mega-conference”, see Tigre, supra note 312, 190.

328 Yann Aguila and Lionel Chami, ‘The Global Pact for the Environment: Where To?’, Jus Mundi Blog,
17 March 2022, <https://blog.jusmundi.com/global-pact-for-the-environment-where-to/> (accessed 15 August
2022).

329 Tbid.
30 UNEA, Political Declaration, supra note 326, Preamble.

31 Ministry of the Environment of Sweden and Ministry of the Environment and Forestry of Kenya, ‘Stockholm
Agenda: Key Recommendations for Accelerating Action Towards a Healthy Planet for the Prosperity of All’,
Stockholm+50), 8 June 2022, <https://www.stockholm50.global/presidents-final-remarks-plenary-key-
recommendations-accelerating-action-towards-healthy-planet> (accessed 15 August 2022). For the brief reference
to “intergenerational responsibility”, see ibid., para. 9.

332 In favour of a legally binding agreement: Yann Aguila, ‘A Global Pact for the Environment: The Logical

Outcome of 50 Years of International Environmental Law’ (2020) 12 Sustainability 5636, 9—11. In favour of an
even more ambitious approach: Kotz¢ and French, supra note 314, 833—835. Critical of the benefits of a binding
agreement: Géraud de Lassus St-Geniés, ‘The Outcome of the Negotiations on the Global Pact for the
Environment: A Commentary’ (2020) 12 Sustainability 877, 4-8; Daniel Bodansky, ‘“Top 10 Developments in
International Environmental Law’ (2019) 30 Yearbook of International Environmental Law 3-21, 20.

333 See infra in Chapter 3, Section I1.
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2. International and National Case Law: An Overview

The interests and needs of future generations have also been the object of several judicial
proceedings in the last decades.*** Generally, international courts and tribunals that were
concerned with environmental issues regularly faced an area with complex and intertwined
principles, including sustainable development and intergenerational equity.>*> The exhaustive
illustration of all environmental case law would by far exceed the scope of this thesis, so that
the following analysis focuses exclusively on the existing jurisprudence with links to
intergenerational equity and future generations.>*® The first explicit references in international
case law to future generations and/or intergenerational equity have occurred in the 1990s, thus,
in light of the parallel developments of international environmental law surrounding and
following the Rio Conference. While the jurisprudence on intergenerational equity is examined
in more detail in chapters below regarding the concept’s legal nature,*’ the question of right-
holders,*® and particularly the institutional framework of implementation,*’ this section gives
a brief introductory overview of the most important decisions that have similarly shaped and

have been shaped by the works of scholarship on intergenerational equity.

In 1992, the International Court of Justice (‘ICJ’) made explicit reference to future generations
for the first time in its Phosphate Lands in Nauru case.>* In these proceedings, Nauru claimed

that Australia had violated its obligations under the Trusteeship Agreement, which regulated

334 For an overview see Fitzmaurice, supra note 114, 223-228; Hadjiargyrou, supra note 118, 268-273.

335 Daniel Bodansky, ‘The Role and Limits of the International Court of Justice in International Environmental
Law’, in Esposito Carlos and Kate Partlett (eds.), The Cambridge Companion to the International Court of Justice
(Cambridge: Cambridge University Press, 2020), 3. Generally on the relevance of international case law for
sustainable development, see Rajendra Ramlogan, Sustainable Development: Towards a Judicial Interpretation
(Leiden/Boston: Martinus Nijhoff Publishers, 2011); Verschuuren, supra note 245, 287-295; Marie-Claire
Cordonier Segger and Christopher G. Weeramantry (eds.), Sustainable Development Principles in the Decisions
of International Courts and Tribunals: 1992-2012 (London/New York, NY: Routledge Taylor & Francis Group,
2017).

336 For an overview of international case law in international environmental law, see, e.g., Thomas A. Mensah,
‘Using Judicial Bodies for the Implementation and Enforcement of International Environmental Law’ in Buffard
et al. (eds.), supra note 114, 797-815; Tim Stephens, International Courts and Environmental Protection
(Cambridge: Cambridge University Press, 2009), 346. As regards international dispute settlement and climate
change, see Roda Verheyen and Cathrin Zengerling, ‘International Dispute Settlement’ in Carlarne et al. (eds.),
supra note 239, 417-440.

337 See infira in Chapter 3.
338 See infira in Chapter 4, Section II.
339 See infra in Chapter 4, Section III.

30 1CJ, Certain Phosphate Lands in Nauru (Nauru v. Australia), Judgment (Preliminary Objections),
26 June 1992, ICJ Reports 1992, 240.
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Australia’s obligations with regard to certain phosphate lands mined before the time of Nauru’s
independence.**! According to Article 5(2)(a) of the Trusteeship Agreement, the Administering
Authority was obliged to “take into consideration the customs and usages of the inhabitants of
Nauru and respect the rights and safeguard the interests, both present and future, of the
indigenous inhabitants of the Territory” (emphasis added). This obligation thus put both present
and future generations of the Nauru people into the position of beneficiaries of the established
trust.>*? The notion of a trust “for the benefit of [hu]mankind” had also been brought forward
by the USA as early as 1893 in the Pacific Fur Seal Arbitration with the United Kingdom?** —
although the arbitral tribunal itself did not refer to intergenerational issues when dealing with
the sustainable use of natural resources.*** The idea of an intergenerational trust also became
an important element of Brown Weiss’ doctrine of intergenerational equity that is addressed in

more detail below.>*

In 1996, the ICJ was again concerned with intergenerational equity, when it issued its Nuclear
Weapons Advisory Opinion.**® The ICJ had to answer the question whether the possession, use
or threat of use of nuclear weapons were prohibited under international law. In this context, it
pinpointed the manifold dangers of nuclear weapons for the environment. According to the ICJ,
the environment consists of “the living space, the quality of life and the very health of human
beings, including generations unborn”.**’ Further, the Court underlined the specific dangers
nuclear weapons pose for future generations since their “destructive power [...] cannot be

contained in either space or time”.>*® Consequently, the ICJ acknowledged:

31 Trusteeship Agreement for the Territory of Nauru (Trusteeship Agreement), adopted 21 October 1947, entered
into force 1 Novemver 1947, 10 UNTS 3.

342 Hadjiargyrou, supra note 118, 272-273; Fitzmaurice, supra note 114, 226-228.

343 Arbitral Tribunal, Fur Seal Arbitration: Proceedings of the Tribunal of Arbitration, Convened at Paris, under
the Treaty between the United States of America and Great Britain, concluded at Washington, February 29, 1892,
for the Determination of Questions Between the Two Governments concerning the Jurisdictional Rights of the
United States in the Waters of Bering Sea (Washington, D.C: Government Printing Office, 1895), 300-301. Zena
Hadjiargyrou addressed this argument’s links to intergenerational equity: Hadjiargyrou, supra note 118, 264. See
also Fitzmaurice, supra note 114, 212.

34 Arbitral Tribunal, Pacific Fur Seal Arbitration (United States of America v. Great Britain), Arbitral Award,
15 August 1893, RIAA XXVIII (1893), 263.

345 See infira in Section I1.1.¢).

346 Nuclear Weapons (Advisory Opinion), supra note 110, paras. 29, 35-36. See also Brown Weiss, supra
note 110.

347 Nuclear Weapons (Advisory Opinion), supra note 110, para. 29.
348 Ibid., para. 35.
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“[I]n order correctly to apply to the present case the Charter law [...], it is
imperative for the Court to take account of the unique characteristics of nuclear
weapons, and in particular their destructive capacity, their capacity to cause
untold human suffering, and their ability to cause damage to generations to

come 99349

Although the ICJ did not explicitly recognise “intergenerational equity” as a concept, Brown
Weiss suggested that its findings could represent at least “an implicit recognition of the interests

of future generations and of our obligation to consider these interests [...]”.3>°

One year later, in its Gabcikovo-Nagymaros Project case, the ICJ again had the opportunity to
adjudicate on a case in the realm of international environmental law.*! The dispute submitted

to the ICJ concerned a treaty between Czechoslovakia®>?

and Hungary from 1977 on the
construction and operation of a dam system along the Danube river.*>* Subsequent political and
economic changes in both States and new scientific knowledge with regard to the environmental
impacts of the project led to unilateral activities and suspension of activities on the project by
Hungary.*>* In those parts of the judgment, in which the ICJ addressed environmental issues,>>
it pointed to the often irreversible damage to the environment resulting from human activity

and to the “growing awareness of the risks for [hu]mankind — for present and future

generations”. > Without explicitly referring to intergenerational equity as such,*’ the ICJ

34 1bid., para. 36.
330 Brown Weiss, supra note 110, 349-350.
31 Gabétkovo-Nagymaros Project (Judgment), supra note 111.

352 In 1993, Czechoslovakia broke up into the Czech Republic and Slovakia, with Slovakia becoming the successor
into said treaty, ibid., para. 123.

333 Treaty between the Hungarian People's Republic and the Czechoslovak Socialist Republic concerning the
Construction and Operation of the Gabcikovo-Nagymaros System of Locks (1977 Treaty concerning the
Gabcikovo-Nagymaros System), entered into force 16 September 1977, 32 ILM 1247.

3% For a case summary, see Laurence Boisson de Chazournes and Makane M. Mbengue, ‘Gab&ikovo-Nagymaros
Project (Hungary/Slovakia) (1997)’, in Cameron Miles and Eirik Bjorge (eds.), Landmark Cases in Public
International Law (London: Bloomsbury Publishing PLC, 2017), 435-453, 436-437.

335 Some of the other issues in the case that concerned treaty law and treaty interpretation are addressed infia in
Chapter 5, Section I1.4.

3% Gabcikovo-Nagymaros Project (Judgment), supra note 111, para. 140.

357 For a critical assessment of the court’s only vague references, see, e.g., Makane M. Mbengue, ‘On Sustainable
Development: A Conversation with Judge Weeramantry’, in Serena Forlati et al. (eds.), The Gabcikovo-
Nagymaros Judgment and Its Contribution to the Development of International Law (Leiden, Boston: Brill Nijhoff,
2020), 166—192, 184.
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stressed the new norms and standards that had developed in environmental law due to that

awareness and new scientific knowledge. >

All in all, these references to the interests of future generations by the ICJ remained limited and
superficial so far.>>® Malgosia Fitzmaurice stated in this regard: “The Court’s invocation of the
concept of intergenerational equity appears to be confined only in considering it as one of the
factors to be taken into account in relation to environmental issues.”**’ This reluctance was also
underlined in the Court’s more recent decision in the Pulp Mills case.*®! Although it would have
been a fitting opportunity, the Court made not a single reference to future generations in its

whole decision.>¢?

Notwithstanding this, clarification can be sought from several separate and dissenting opinions
issued in the aforementioned and other proceedings. Among these individual opinions, Judge
Weeramantry was probably the strongest proponent of an acceptance of intergenerational equity
in the realm of international law. Starting in a separate opinion in a maritime delimitation case
in 1993, he listed “respect for the rights of future generations” among those “principles whose
fuller implications have yet to be woven into the fabric of international law”,*% before
elaborating on the deep historical roots of intergenerational equity.*** Comparably, three other

of his individual opinions included references either to intergenerational equity, the rights of

3% Gabéikovo-Nagymaros Project (Judgment), supra note 111, para. 140. The Court only explicitly mentioned the
concept of sustainable development. On the relationship between intergenerational equity and sustainable
development, see infra in Section I11.1.

39 LA Committee on International Law on Sustainable Development, ‘Sofia Conference (2012) — International
Law on Sustainable Development: Final Report’, International Law  Association, 2012,
<https://ila.vettoreweb.com/Storage/Download.aspx?DbStorageld=1177&StorageFileGuid=7dcf2ffb-6010-48cf-
ad92-32453d8ee2b9> (accessed 15 August 2022), 15; Duncan French, ‘The Sofia Guiding Statements on
Sustainable Development Principles in the Decisions of International Tribunals’ in Cordonier Segger and
Weeramantry (eds.), supra note 335, 177-241, 179.

360 Fitzmaurice, supra note 114, 225. See also Ramlogan, supra note 335, 215.
38U ICJ, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 20 April 2010, ICJ Reports 2010, 14.

362 See Pulp Mills (Separate Opinion of Judge Cangado Trindade), supra note 112, para. 119. Critical on this
reluctance, see ILA Sofia Conference Report, supra note 359, 16. For an analysis of the principle of sustainable
development in this case, see Dire Tladi, ‘The Principles of Sustainable Development in the Case Concerning Pulp
Mills on the River Uruguay’ in Cordonier Segger and Weeramantry (eds.), supra note 335, 242-254.

363 1CJ, Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway), Separate

Opinion of Judge Weeramantry, 14 June 1993, ICJ Reports 1993, 211, para. 240.
364 Ibid., paras. 241-243.
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future generations or an intergenerational trust.>®®> For instance, in his dissenting opinion to the
Nuclear Weapons Advisory Opinion, he clarified that “rights of future generations have passed
the stage when they were merely an embryonic right struggling for recognition. They have
woven themselves into international law [...]”.3¢ In his separate opinion to the Gabcikovo-
Nagymaros Project case, Weeramantry referred both to the “principle of intergenerational
rights” and the “principle of trusteeship of earth resources”.?®’ Since these cases were all
decided in the 1990s, the influence of the Rio Conference was clearly visible in Weeramantry’s

reasoning.>®8

In the same tradition, in 2010, Judge Cangado Trindade dedicated a whole section of his
separate opinion in the Pulp Mills case to the analysis of intergenerational equity and stipulated
that “it can hardly be doubted that the acknowledgement of inter-generational equity forms part
of conventional wisdom in International Environmental Law [sic.]”.?*” In 2014, in a separate
opinion to the Whaling in the Antarctic case, he reaffirmed his prior position and again referred
to many of the aforementioned international documents that would illustrate the legal relevance
of intergenerational equity. 3’ Particularly these separate and dissenting opinions of
Weeramantry and Canc¢ado Trindade shaped the discussion on the contents and the means of
implementation of intergenerational equity; thus, they are examined in more detail in following

chapters of the thesis.*”!

There are some other international and regional courts and tribunals that have referred to

intergenerational equity and future generations in their decisions. For instance, future

365 Nuclear Tests 1995 (Dissenting Opinion of Judge Weeramantry), supra note 122, 341-342; Nuclear Weapons
(Dissenting Opinion of Judge Weeramantry), supra note 112, 454-455; Gabcikovo-Nagymaros Project (Separate
Opinion of Vice-President Weeramantry), supra note 112, 109-110.

366 Nuclear Weapons (Dissenting Opinion of Judge Weeramantry), supra note 112, 455. On the intergenerational
aspect of nuclear weapons and disarmament, see also ICJ, Obligations concerning Negotiations Relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom),
Dissenting Opinion of Judge Cangado Trindade, 5 October 2016, ICJ Reports 2016, 907, paras. 180—-187.

367 Gabcikovo-Nagymaros Project (Separate Opinion of Vice-President Weeramantry), supra note 112, 110. On
Brown Weiss’ concept of a planetary trust, see infra in Section II.1.c).

3% See, e.g., Gabcikovo-Nagymaros Project (Separate Opinion of Vice-President Weeramantry), supra note 112,
93-94.

3% Pulp Mills (Separate Opinion of Judge Cangado Trindade), supra note 112, paras. 114-124.

30 ICJ, Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Separate Opinion of Judge
Cancado Trindade, 31 March 2014, ICJ Reports 2014, 348, paras. 41-47.

37! See infra in Chapter 3 and Chapter 4, Sections II., II1.
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generations played a role in the Iron Rhine Arbitration between Belgium and the Netherlands,>”?

in an opinion of the Advocate General of the Court of Justice of the European Union
(‘CJEU”),*” as well as in decisions issued by the Inter-American Court of Human Rights

(‘IACHR”).374

Eventually, there is abundant jurisprudence with references to future generations on the
domestic level.’”> Many of the recent cases with intergenerational aspects concern climate
change litigation, which is assessed in more detail below in regard to the judicial representation
of future generations.>’® Nonetheless, at least one important decision is briefly presented at this
point due to its almost emblematic significance for intergenerational equity: the decision of the
Philippines Supreme Court in Oposa v. Factoran from 1993.>”” A group of Philippine children
had been acting as representatives in a class action for themselves and future generations. They
sought to stop the cutting of remaining national forests by government licensees. The Supreme

Court stated:

“Petitioners minors assert that they represent their generation as well as
generations yet unborn. We find no difficulty in ruling that they can, for
themselves, for others of their generation and for the succeeding generations, file
a class suit. Their personality to sue in behalf of the succeeding generations can

only be based on the concept of intergenerational responsibility insofar as the

372 Permanent Court of Arbitration (‘PCA’), Award in the Arbitration regarding the Iron Rhine (“ljzeren Rijn”)
Railway between the Kingdom of Belgium and the Kingdom of the Netherlands, Arbitral Award, 24 May 2005,
RIAA XXVII (2005), 35, paras. 58—59. In more detail, see Verschuuren, supra note 245, 288-289.

373 Court of Justice of the European Union (‘CJEU’), First Corporate Shipping, Opinion of Advocate General
Léger, 7 March 2000, European Case Law Identifier ECLI:EU:C:2000:108, paras. 54-58.

374 Mayagna Awas Tingni Community v. Nicaragua (Judgment), supra note 182, para. 149; Mayagna Awas Tingni
Community v. Nicaragua (Joint Separate Opinion of Judges Canc¢ado Trindade, Pacheco Gémez and Abreu
Burelli), supra note 182, paras. 9—10; IACHR, The Environment and Human Rights (Requested by the Republic of
Colombia),  Advisory  Opinion, 15 November 2017,  <https://www.corteidh.or.cr/docs/opiniones/
seriea_23 ing.pdf> (accessed 15 August 2022), para. 59. See also Verena Kahl, ‘Okologische Revolution am
Interamerikanischen Gerichtshof fiir Menschenrechte: Besprechung des Rechtsgutachtens Nr. 23 “Umwelt und
Menschenrechte” (OC-23/17)’ (2019) 17 Zeitschrift fiir Europdisches Umwelt- und Planungsrecht 110-131, 116.

375 For an overview, see Ramlogan, supra note 335, 222-230; Molinari, supra note 213, 145-146, 152-154;
Brown Weiss, supra note 53, paras. 36-48.

376 See infia in Chapter 4, Section 111.3.c)cc). The prominent Urgenda case in the Netherlands has been one of the
more recent examples, see Climate Change Litigation Databases (‘CCLD”), ‘Urgenda Foundation v. State of the
Netherlands’, Sabin Center for Climate Change Law at Columbia Law School, 2015-2020,
<http://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/> (accessed
15 August 2022).

377 Oposa v. Factoran, supra note 130.
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right to a balanced and healthful ecology is concerned. Such a right [...]
indispensably include[s], inter alia, the judicious disposition, utilization,
management, renewal and conservation of the country’s forest, mineral, land,
waters, fisheries, wildlife, off-shore areas and other natural resources to the end
that their exploration, development and utilization be equitably accessible to the
present as well as future generations. Needless to say, every generation has a
responsibility to the next to preserve that rhythm and harmony for the full
enjoyment of a balanced and healthful ecology. Put a little differently, the minors’
assertion of their right to a sound environment constitutes, at the same time, the
performance of their obligation to ensure the protection of that right for the

generations to come.”378

The decision was one of the first domestic cases that addressed intergenerational equity in such
an explicit and direct way. It reflected important components of the concept, which have also
been formulated by Edith Brown Weiss in her works,*” but it also constituted an important
example of procedural representation for future generations. While some commentators
expressed critical concerns as to the practical and conceptional relevance of this decision,**°
other commentators as well as subsequent judicial references demonstrated the decision’s

impact on the concept of intergenerational equity.*®! The relevance of the decision is assessed

in more detail in Chapter 4 below.>%?

3. Summary

The foregoing sections have illustrated the many occurrences of future generations within
international legal and policy documents, within treaty law and jurisprudence. They have
illustrated how intergenerational equity rapidly gained significance and how it developed within

the broader framework of international environmental law. It started in the form of first

378 Ibid., 185.
379 See infra in Section I1.1.
380 Lowe, supra note 115, 27; Gatmaytan, supra note 130.

331 Manguiat and Yu, supra note 130, 492-494; Brown Weiss, supra note 86, 111-112; Emilie Gaillard,
Générations Futures et Droit Privé: Vers un Droit des Générations Futures (Paris: LGDJ Lextenso Editions,
2011), para. 655. See also Molinari, supra note 213, 152—153. with further references.

382 See infra in Chapter 4, Section I11.3.c)cc)(1)(a). On some relevant subsequent case law referring to Oposa, see
notes 2531-2539.
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incidental references in some treaty documents; it evolved to the core element of the sustainable
development definition in the Brundtland Report; and it directly or indirectly shaped many
subsequent documents of environmental law in the last decades, including the Rio Declaration
and the climate protection regime of the UNFCCC. The brief overview of the existing
international case law has shown that future generations also found their way into the legal
reasoning of the ICJ as well as other courts and tribunals. While the references in most decisions
remained vague and unspecific, separate and dissenting opinions contributed to a more

distinctive elaboration of intergenerational equity.

Several historical developments in the last years could be meaningless or become more
promising, depending on the future direction of international environmental law. With regard
to climate protection law, the Paris Agreement reaffirms the responsibility of protecting the
climate for the benefit of future generations. The proposal of a GPE illustrates the attempts of
promoting intergenerational equity even more directly. The proposed pact would have included,
inter alia, an explicit provision on the concept of intergenerational equity; notwithstanding the

low likelihood of its future adoption as a binding document.

Despite the important historical assessment of intergenerational equity, the foregoing sections
have also illustrated the immense differences with regard to the notion’s specificity and
contents. The historical perspective has only provided an overview but does not explain the
concept’s exact legal contents or its legal nature. Therefore, based on this important foundation,
the following section now turns to the assessment of intergenerational equity in legal

scholarship.

II. The Doctrine of Intergenerational Equity: The Analysis of Intergenerational

Equity in Legal Scholarship

In order to understand today’s notion of “intergenerational equity”, an analysis of legal
scholarship in the sense of an overall doctrinal research is indispensable. This analysis is
essential in the context of intergenerational equity, as the early works of Edith Brown Weiss

have not only built on the developing legal and non-legal documents of that time;*** they have

383 See, e.g., Brown Weiss, supra note 127; Edith Brown Weiss, ‘Intergenerational Equity in International Law’
(1987) 81 American Society of International Law Proceedings 126—132.
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also undoubtedly shaped the evolving understanding of the concept since its origins — most of

all her 1989 monograph ‘In Fairness to Future Generations’.*%*

For a start, Brown Weiss’ idea of equity could be summarised as “fairness among all
generations”.*® This is in line with a common understanding of the more general term of equity
“as a synonym for fairness or justice”.>®® The ICJ considered equity to be a “direct emanation
of the idea of justice”.*®” In some domestic legal systems, equity is contrasted with positive law,
that means as a basis for judicial decisions in the absence of law (equity praeter legem) or
against positive law (equity contra legem).*3® Yet, this meaning is foreign to international
law.*® Equity in international law is strongly linked to international environmental law in
general and to the idea of environmental justice in particular.**® Environmental justice aims at
justly sharing the natural resources of the planet and at guaranteeing a just allocation of benefits
and harm in the sense of distributive justice.**! Despite the sometimes synonymous use of the
terms “equity” and “justice”, “intergenerational equity” is normally used in a legal context,

while “intergenerational justice” has a more general meaning and has particularly been shaped

in the context of philosophical approaches.>*?

In the context of international environmental law, equity includes two dimensions:

intergenerational and intra-generational equity.** While intra-generational equity aims at

384 Brown Weiss, supra note 82.
35 Ibid., 21,

386 Dinah Shelton, ‘Equity’ in Bodansky et al. (eds.), supra note 73, 639-662, 640. See also Thomas M. Franck,
Fairness in International Law and Institutions (First issued new as paperback, Oxford: Clarendon Press, 1997),
7-9; Francesco Francioni, ‘Equity in International Law’ (November 2020) in Peters and Wolfrum (eds.), supra
note 53, para. 1.

37 1CJ, Case concerning the Continental Shelf (Tunisia v. Libyan Arab Jamahiriya), Judgment (Merits),

24 February 1982, ICJ Reports 1982, 18, para. 71.
388 Tbid; Shelton, supra note 386, 641-642; Francioni, supra note 386, paras. 17-21.

389 Continental Shelf, Tunisia v. Libya (Judgment (Merits)), supra note 387, para. 71. For an exception that has not
been applied so far, see Art. 38(2) of the ICJ Statute. Cf. also Shelton, supra note 386, 646.

3% CSD Expert Group Report, supra note 251, paras. 38-41. See generally Carmen G. Gonzales, ‘Environmental
Justice and International Environmental Law’, in Shawkat Alam (ed.), Routledge Handbook of International
Environmental Law (London: Routledge Taylor & Francis Group, 2013), 77-98.

31 See Shelton, supra note 386, 640-641. See generally on distributive justice in international law: ibid., 647—652.
However, intergenerational equity can also contain corrective justice elements, see infra in Chapter 2, Section 1.

32 These philosophical approaches to intergenerational justice are addressed infia in Chapter 2, Section III.

3% Ibid., 642.
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justice among living human beings of the present generation, *** intergenerational equity
regulates the relationship of human beings of different generations “as regards the right, correct
or just handling [...] of planetary resources”.*** Based on these introductory remarks, the
following section is mainly dedicated to the more specific illustration of Brown Weiss’ doctrine
of intergenerational equity (1.), before then turning to a brief overview of scholarly reactions to

her doctrine (2.).

1. Contents of Brown Weiss’ Doctrine

The doctrine’?°

of intergenerational equity builds upon the idea that every generation holds the
Earth in common with members of the present generation and with other generations, past and

future.>®” Brown Weiss first introduced her doctrine with the following words:

“[E]Jach generation receives a natural [...] legacy in trust from previous
generations and holds it in trust for future generations. This relationship imposes
upon each generation certain planetary obligations to conserve the natural [...]
resource base for future generations and also gives each generation certain
planetary rights as beneficiaries of the trust to benefit from the legacy of their
ancestors. These planetary obligations and planetary rights form the corpus of a

proposed doctrine of intergenerational equity, or justice between generations.”*8

Put differently, Brown Weiss understood intergenerational equity as ‘“obligation to future
generations to pass on the natural and cultural resources of the planet in no worse condition
than received”.’®” Several elements of her doctrine can be deduced from these formulations.
First, it 1s important to analyse the environmental element of her doctrine by taking a look at
her understanding of “natural resources of the planet” (a.). Second, the notion of “future

generations” is assessed in order to define its meaning within the doctrine of intergenerational

3% 1bid., 642-643; Brown Weiss, supra note 82, 21. For an assessment of the relationship between both concepts,

see infra in Section I11.2.

395 Hadjiargyrou, supra note 118, 249. See also UNSG, Intergenerational Solidarity Report, supra note 113,
para. 10.

3% On the use of the established term “doctrine of intergenerational equity” in the context of Brown Weiss’
conceptualisation, as a synonym to “theory”, see supra note 106. See also infra in Section I11.1.b).

37 Brown Weiss, supra note 53, para. 1. See also Shelton, supra note 386, 643.

398 Brown Weiss, supra note 82, 2.

399 Ibid., 37-38. See also Brown Weiss, supra note 83, 616.
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equity (b.). Third, Brown Weiss’ built her doctrine on the idea of a planetary trust (c.).
Eventually, according to Brown Weiss, intergenerational equity consists of three
intergenerational principles or obligations, which build the core of the doctrine, thus, also the
focus of the following analysis (d.). At this point, it is important to note that Chapter 1 is not
yet concerned with the exact questions of implementation of the presented doctrine of
intergenerational equity, but puts an emphasis on its normative contents. Whether and to what
extent these normative elements result in specific implementation mechanisms is the object of

Chapter 4 below. "

a) Natural Resources and Environmental Degradation

For Brown Weiss, intergenerational equity refers to the protection of “the natural and cultural
resources of the planet”.*’! This focus on natural resources is justified by her assessment that
the main intergenerational equity issues today are inherently linked to environmental
degradation in general and natural resources in particular: depletion of resources, degradation
in environmental quality and a discriminatory access and use of the natural resources.**? These
environmental issues are strongly linked to the regime of natural resources conservation and
biological diversity,** but they must be understood in a broad and all-encompassing sense since
“natural resources are integral parts of ecosystems”. *** Natural resources include “the
atmosphere, the oceans, plant and animal life, water, soils, and other natural resources, both
renewable and exhaustible”.%%> They encompass not only living organisms*°® but also non-

living elements of the environment, such as water, soil and land.*"?

400 See also Brown Weiss, supra note 82, 119-168.
401 Thid., 37-38. See also Brown Weiss, supra note 53, para. 1.
402 Brown Weiss, supra note 86, 100-102.

403 Ulrich Beyerlin and Vanessa Holzer, ‘Conservation of Natural Resources’ (October 2013) in Peters and
Wolfrum (eds.), supra note 53; Nele Matz-Liick, ‘Biological Diversity, International Protection’ (December 2008)
in Peters and Wolfrum (eds.), supra note 53, paras. 3—4.

404 Beyerlin and Holzer, supra note 403, para. 3.

405 Edith Brown Weiss, ‘The Planetary Trust: Conservation and Intergenerational Equity’ (1984) 11 Ecology Law
Quarterly 495-582, 495.

406 These are sometimes referred to as “biological resources”, see Beyerlin and Holzer, supra note 403, para. 1.

407 Ibid. Cf. also Brundtland Report, supra note 66, Chapter 6, para. 1.
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In this sense, the degradation of the existing resources also correlates with other
intergenerational issues, such as climate change. For instance, depletion of natural resources
influences the ability of ecosystems to adapt to climate change and the increase of greenhouse
gases in the atmosphere equally affects ecosystems and has negative impacts on natural
resources and environmental quality in general.**® Interrelations like these are mirrored in the
long-established connection between the protection of natural resources and the concerns for
future generations and sustainable development in the realm of international environmental
law. * According to Dinah Shelton, intergenerational protection of natural resources is

therefore based on three assumptions:

“that human life emerged from, and is dependent upon, the Earth’s natural
resource base, including its ecological processes, and is thus inseparable from
environmental conditions; that human beings have a unique capacity to alter the
environment upon which life depends; and that no generation has a superior claim
to the Earth’s resources because humans did not create them, but inherited

them 29410

All in all, Brown Weiss’ doctrine of intergenerational equity with regard to natural resources

must thus be understood as the just allocation of environmental benefits (resources) as well as

burdens between generations.*!!

Apart from natural resources, the doctrine originally also included the conservation of cultural

2 which includes “the intellectual, artistic, social, and historical record of

resources, 4!
[hu]mankind”.*'* In her 1989 treatise, Brown Weiss still dedicated a whole chapter to the

specific application of intergenerational equity to cultural resources.*!* But mostly, her works

408 Brown Weiss, supra note 86, 101-102.

409 See Nico J. Schrijver, ‘Permanent Sovereignty over Natural Resources’ (June 2008) in Peters and Wolfrum
(eds.), supra note 53, para. 16; Beyerlin and Holzer, supra note 403, para. 10. More generally, see also Borg, supra
note 243.

410 Shelton, supra note 75, 143.

411 Collins, supra note 107, 95-96. See also Brown Weiss, supra note 53, para. 3.
412 See Brown Weiss, supra note 405; Brown Weiss, supra note 82, 21, 257-289.
413 Brown Weiss, supra note 405, 495.

414 Brown Weiss, supra note 82, 257-289. Cf. also Joel Taylor, ‘Intergenerational Justice: A Useful Perspective
for Heritage Conservation’, Conservation, Exposition, Restauration d'Objets d'Art, 30 October 2013,
<http://journals.openedition.org/ceroart/3510> (accessed 15 August 2022). For an overall approach on natural and
cultural resources, see, e.g., World Heritage Convention.
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addressed cultural resources only incidentally within the umbrella term of “natural and cultural
resources” without addressing particular obligations concerning cultural conservation in
detail.*'> In Brown Weiss’ more recent works on intergenerational equity, the concept is further
limited to the environmental aspects of natural resource conservation.*'¢ Likewise, the present
thesis focuses on th