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We are no longer the subjects of value realisation. Nor are we, as some have insisted, the
“product” of Google’s sales. Instead, we are the objects from which raw materials are
extracted and expropriated for Google’s prediction factories. Predictions about our
behaviour are Google’s products, and they are sold to its actual customers, but not to us. We

are the means to others’ ends

-Shoshana Zuboff, 2019, p.66.



Abstract

Characterised by big data, digitalisation now underpins the social, economic, and political
fabric of modern life. It marks the dawn of what is widely termed the digital economy. The
primacy of data is no longer open to question. Seven of the world’s ten most valuable
companies, by market capitalisation, are built upon it. From this foundation, new business
models have emerged. These models are refined, efficient, and relentless in monetising platform
user data through targeted advertising or transmuting it into the machinery of E-Commerce.
Increasingly, policy and academic discourse returns to a central concern, i.e., how data is
governed, how it moves, where it accumulates, and in whose hands it ultimately resides. This
determines a country’s capacity to participate meaningfully in E-Commerce. In this epoch, data
is not merely an asset. It is the resource, often dubbed the ‘engine’ or ‘new oil’ of the digital
economy. Seemingly aware of both its promise and its consequence, governments are
advancing data governance frameworks, often through international agreements that facilitate

free cross-border flows, even as they shape and at times constrain them.

This dissertation examines the often complex and obscured nexus between data governance and
E-Commerce participation in Kenya and Uganda through the analytical lens of Gill’s new
constitutionalism. As the digital economy expands, data has assumed a position of quiet
dominance, driving global economic transformation. However, beneath this expansion lies a
more disturbing reality, i.e., data governance structures remain asymmetrical, with power
increasingly concentrated in the hands of big tech corporations. These can be classified under
Global Platform and Cloud Giants (e.g., Google, Amazon, Microsoft, Facebook/Meta, Apple,
Huawei, ZTE, Alibaba, and Uber); fintech infrastructure giants (e.g., Mastercard and Visa); and
digital infrastructure corporations (e.g., Samsung, Dell, Sony, IBM, Cisco Systems, Siemens,
Bosch, Lenovo, Nvidia, and Philips). Through the reach of such Big Tech, patterns that echo
an older model of extraction and dependency are emerging. As a result, while rarely declared,
digital colonialism is enacted. Digital latecomers like Kenya and Uganda are not excluded, but
are rather incorporated, albeit on unequal terms. This is compounded by a persistent ambiguity

in the absence of a shared understanding of what data is and how it should move across borders.

There are significant difficulties in reconciling the notion of national sovereignty traditionally
associated with country territories and the borderless nature and openness of the digital space
in which data flows. In the absence of a coherent global strategy to govern E-Commerce,

competing interests among actors in the data and E-Commerce value chain continue to assert



themselves, shaping policy in divergent and often conflicting directions. Within this
dissertation, four interrelated variables are brought into focus, i.e., the opacity of data
governance and E-Commerce structures, the competing interests of value chain actors, the
evolution of data governance discourse, and its implications for emerging actors such as Kenya

and Uganda.

To answer these questions, this dissertation examines how power relations, embedded,
structured, and often concealed within data governance models, shape the prospects for gainful
participation in E-Commerce. It considers how Big Tech consolidates control over data,
influences the direction of policy, and, in doing so, constrains the competitiveness of domestic
platforms. By placing Kenya’s comparatively advanced ecosystem alongside Uganda’s more
nascent landscape, the study reveals a shared condition: the challenge of harnessing data within
systems not entirely of their own making. A qualitative approach, drawing on case studies and
expert interviews, enables a closer examination of the political economy that underpins data

governance.

Results revealed that neoliberal lock-ins, data extractivism, and incoherent data regulatory
frameworks hamper equitable participation in E-Commerce by small actors, especially start-
ups and SMEs. Additionally, the dissertation detects prospects for aligning data policies at
national, regional, and continental levels, stressing the importance of a Pan-African Data
governance strategy. Lastly, the dissertation calls for rebalancing power relations in data
governance to ensure that latecomers to digitalisation are not merely participants, but decision-
makers, capable of regulating cross-border data flows, of disciplining dominant firms, and of

ensuring that local actors are not edged out of the very markets they seek to enter.

In terms of contribution, this dissertation complements the debate on data localisation and
safeguarding state regulation of data, offering practical policy recommendations to promote
inclusive and gainful participation in E-Commerce by African countries. Academically, the
dissertation spreads the application of the new constitutionalism concept to the digital economy
by offering a fresh framework for examining data governance and E-Commerce. It also
contributes to new academic scholarship on the manifestations of digital constitutionalism, i.e.,
through new digital (data to be specific) rules and constitutions which seek to circumscribe the
power of States in regulating economic (trade, investment, fiscal), social (health,
environmental, education) and political policies, thereby guaranteeing more power and

domination by (transnational) corporations.



Zusammenfassung

Die Digitalisierung, die durch Big Data gepragt ist, bildet heute das Fundament des sozialen,
wirtschaftlichen und politischen Gefiiges des modernen Lebens. Sie markiert den Beginn
dessen, was gemeinhin als digitale Wirtschaft bezeichnet wird. Die Vorrangstellung von Daten
steht nicht mehr zur Debatte. Sieben der zehn wertvollsten Unternehmen der Welt, gemessen
an der Marktkapitalisierung, basieren darauf. Auf dieser Grundlage sind neue Geschiftsmodelle
entstanden. Diese Modelle sind ausgefeilt, effizient und unerbittlich darin, Nutzerdaten von
Plattformen durch gezielte Werbung zu monetarisieren oder sie in die Maschinerie des E-
Commerce umzuwandeln. Zunehmend kehrt der politische und akademische Diskurs zu einem
zentralen Anliegen zuriick, ndmlich der Frage, wie Daten verwaltet werden, wie sie sich
bewegen, wo sie sich ansammeln und in wessen Hénden sie letztendlich liegen. Dies bestimmt
die Fihigkeit eines Landes, sinnvoll am E-Commerce teilzunehmen. In dieser Epoche sind
Daten nicht nur ein Vermdgenswert. Sie sind die Ressource, die oft als ,,Motor* oder ,,neues
Ol der digitalen Wirtschaft bezeichnet wird. Sich offenbar sowohl ihres Potenzials als auch
ihrer Folgen bewusst, treiben Regierungen Rahmenwerke zur Datenverwaltung voran, oft durch

internationale Abkommen, die den freien grenziiberschreitenden Datenfluss erleichtern, ihn

aber gleichzeitig gestalten und bisweilen einschrianken.

Diese Dissertation untersucht den oft komplexen und undurchsichtigen Zusammenhang
zwischen Daten-Governance und der Teilnahme am E-Commerce in Kenia und Uganda unter
dem analytischen Blickwinkel von Gills ,,neuem Konstitutionalismus*. Mit dem Wachstum der
digitalen Wirtschaft haben Daten eine Position stiller Dominanz eingenommen und treiben den
globalen wirtschaftlichen Wandel voran. Hinter dieser Expansion verbirgt sich jedoch eine
beunruhigendere Realitét: Die Strukturen der Daten-Governance bleiben asymmetrisch, wobei
sich die Macht zunehmend in den Handen groBer Technologiekonzerne konzentriert. Diese
lassen sich in globale Plattform- und Cloud-Giganten (z. B. Google, Amazon, Microsoft,
Facebook/Meta, Apple, Huawei, ZTE, Alibaba und Uber), Fintech-Infrastrukturgiganten (z. B.
Mastercard und Visa) sowie Unternehmen der digitalen Infrastruktur (z. B. Samsung, Dell,
Sony, IBM, Cisco Systems, Siemens, Bosch, Lenovo, Nvidia und Philips) einteilen. Durch die
Reichweite solcher Big-Tech-Unternehmen entstehen Muster, die an ein &lteres Modell der
Ausbeutung und Abhédngigkeit erinnern. Infolgedessen wird, wenn auch selten offen
ausgesprochen, digitaler Kolonialismus praktiziert. Digitale Nachziigler wie Kenia und Uganda
werden nicht ausgeschlossen, sondern vielmehr einbezogen, wenn auch zu ungleichen

Bedingungen. Hinzu kommt eine anhaltende Unklarheit aufgrund des Fehlens eines
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gemeinsamen Verstdndnisses dariiber, was Daten sind und wie sie grenziiberschreitend flie3en

sollten.

Es ist duBerst schwierig, den Begriff der nationalen Souverénitét, der traditionell mit Staatsgebieten
assoziiert wird, mit dem grenzenlosen Charakter und der Offenheit des digitalen Raums, in dem Daten
flieBen, in Finklang zu bringen. In Ermangelung einer kohérenten globalen Strategie zur Regulierung
des E-Commerce setzen sich die konkurrierenden Interessen der Akteure in der Daten- und E-
Commerce-Wertschopfungskette weiterhin durch und lenken die Politik in unterschiedliche und oft
widerspriichliche Richtungen. In dieser Dissertation werden vier miteinander verbundene Variablen in
den Fokus geriickt, ndmlich die Undurchsichtigkeit von Daten-Governance- und E-Commerce-
Strukturen, die konkurrierenden Interessen der Akteure in der Wertschopfungskette, die Entwicklung
des Diskurses zur Daten-Governance und dessen Auswirkungen auf aufstrebende Akteure wie Kenia

und Uganda.

Um diese Fragen zu beantworten, untersucht diese Dissertation, wie Machtverhéltnisse, die in
Datenverwaltungsmodellen eingebettet, strukturiert und oft verborgen sind, die Aussichten auf eine
gewinnbringende Teilhabe am E-Commerce pragen. Sie beleuchtet, wie Big Tech die Kontrolle iiber
Daten festigt, die politische Ausrichtung beeinflusst und dadurch die Wettbewerbsfahigkeit
einheimischer Plattformen einschrinkt. Indem Kenias vergleichsweise fortgeschrittenes Okosystem der
noch jungen Landschaft Ugandas gegeniibergestellt wird, deckt die Studie eine gemeinsame Situation
auf: die Herausforderung, Daten in Systemen zu nutzen, die nicht vollstindig von ihnen selbst
geschaffen wurden. Ein qualitativer Ansatz, der sich auf Fallstudien und Experteninterviews stiitzt,
ermdglicht eine genauere Untersuchung der politischen Okonomie, die der Datenverwaltung zugrunde

liegt.

Die Ergebnisse zeigen, dass neoliberale Lock-ins, Datenextraktivismus und inkohérente datenrechtliche
Rahmenbedingungen eine gerechte Teilhabe kleiner Akteure, insbesondere von Start-ups und KMU, am
E-Commerce behindern. Dariiber hinaus identifiziert die Dissertation Perspektiven fiir die Angleichung
der Datenpolitik auf nationaler, regionaler und kontinentaler Ebene und unterstreicht die Bedeutung
einer panafrikanischen Strategie zur Daten-Governance. SchlieBlich fordert die Dissertation eine
Neugewichtung der Machtverhéltnisse in der Daten-Governance, um sicherzustellen, dass Nachziigler
der Digitalisierung nicht nur Teilnehmer, sondern Entscheidungstriger sind, die in der Lage sind,
grenziiberschreitende Datenstrome zu regulieren, marktbeherrschende Unternehmen zu disziplinieren
und zu gewahrleisten, dass lokale Akteure nicht aus genau den Markten verdrangt werden, in die sie

eintreten wollen.

Was den Beitrag angeht, ergidnzt diese Dissertation die Debatte iiber Datenlokalisierung und die

Sicherung staatlicher Regulierung von Daten und bietet praktische politische Empfehlungen zur
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Forderung einer inklusiven und gewinnbringenden Teilnahme afrikanischer Lander am E-Commerce.
Aus wissenschaftlicher Sicht erweitert die Dissertation die Anwendung des Konzepts des ,,neuen
Konstitutionalismus* auf die digitale Wirtschaft, indem sie einen neuen Rahmen fiir die Untersuchung
von Daten-Governance und E-Commerce bietet. Sie leistet zudem einen Beitrag zur neuen
wissenschaftlichen Forschung iiber die Auspragungen des digitalen Konstitutionalismus, d. h. durch
neue digitale (genauer gesagt datenbezogene) Regeln und Verfassungen, die darauf abzielen, die
Befugnisse der Staaten bei der Regulierung wirtschaftlicher (Handel, Investitionen, Finanzen), sozialer
(Gesundheit, Umwelt, Bildung) und politischer Politik einzuschrianken und dadurch mehr Macht und

Dominanz fiir (transnationale) Unternehmen zu gewéhrleisten.
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1.1

Chapter One: Introduction

The expansion of the digital economy has been accompanied by a prevailing assumption that
integration into global digital markets constitutes, in and of itself, a pathway to development.
For countries across the Global South, participation in E-Commerce is frequently framed as
both inevitable and desirable, i.e., an opportunity to leapfrog traditional constraints and to
secure a place within an increasingly data-driven global order. Yet such narratives, while
compelling, are not without their limitations. They tend to obscure the structural conditions
under which participation occurs, and, in so doing, risk conflating presence with advantage.
Therefore, the question is not merely whether countries participate, but how they do so, and to

what effect. It is this distinction that animates this dissertation.

The Power Shift: Unveiling How Data Governance Shapes a Country’s E-

Commerce Participation

When Kenya partnered with google, European Union (EU), Huawei, and Meta (Facebook) to
build digital infrastructure, and Uganda applauded Meta’s Free Basics (an initiative that
provides free access to basic services like news, maternal health, travel, local jobs, sports,
communication, and local government information), it seemed like this was a correct pathway
to digital transformation in the two countries. Narratives like this were going to jumpstart E-
Commerce in Kenya and Uganda, and were easily coined. But who owns the digital
infrastructure, the data it generates, and the market (E-Commerce) induced by this data?
Understanding the power relations shaping data governance and how they determine the nature
of a country’s participation in Electronic Commerce (E-Commerce) is important, especially in
the current epoch of digitalisation. In today’s era of digitalisation, data is not just information
but is a means of production, power, infrastructure and currency. Indeed, as countries scramble
to position themselves as front-runners in the digital economy, a new power structure is
unfolding, i.e., one shaped not by industrial production but by control over digital infrastructure,
E-Commerce platforms, and data governance. For countries at the dawn of digitalisation (digital
laggards), both in terms of infrastructure and policy ecosystem, this raises pertinent questions:
Who controls their data? Who writes the data and E-Commerce governance rules? Can they

profitably compete in the global E-Commerce marketplace dominated by global tech giants?

For purposes of clarity, I argue that data should not be simply understood as a neutral or inert

resource, but as a socially produced and economically valuable asset, the extraction and



circulation of which are structured by relations of power. It is information about people and
activities in digital form, collected & used as a valuable resource shaped by who controls it [Big
Tech in this case]. Most importantly, big data should be understood as the large-scale
aggregation and processing of data, characterised not only by volume, but by its capacity to
generate predictive insights and economic value through algorithmic analysis. Furthermore, the
use of the argument “data as a raw material” should not be taken literally. In this dissertation, I
argue that data has been politically and economically constructed as the foundational extractive
resource of the digital economy, and that control over its extraction, processing, and
monetisation reproduces structural inequalities between the Global North and Global South.
Thus, data functions within the digital economy in a manner analogous to how raw materials

functioned within earlier colonial and neoliberal economic orders.

As a critical raw material of the digital economy and driver of the fourth industrial revolution
(Industry 4.0), data is evolving in a way that its governance is creating new forms of power
relations (Ruppert, Isin, & Bigo, 2017). Indeed, the manner in which data is presently collected
and processed is generating power imbalances and information asymmetries on its value and
usage in shaping countries’ participation in [E-Commerce] trade (Micheli, Ponti, Craglia, &
Suman, 2020; Gurumurthy & Chami, 2022; James, 2020). A growing narrative hypothesised
by Satnan, Schneider, and Green (2018) is that data is increasingly hyped as the ‘engine’, or
‘new oil’ of the digital economy. According to Kneuer and Milner (2019), and Manganelli and
Nicita (2022), Data has intensely altered the social, fiscal, and political domains over the years,
and is gradually forming a digital market economy and social order. Socially, platforms
leverage user data to personalise feeds, influencing communication, news consumption, and
even shaping opinions through targeted advertising and confirmation bias (Pariser, 2011).
Fiscally, data analytics empower businesses to optimise operations, personalise pricing, and
influence consumer behaviour, while assisting Governments in tax collection, welfare
distribution, and targeted social programs (Setnan, Schneider, & Green, 2018). Politically, data
is being mined to predict voter preferences, mobilise specific demographics, and potentially
manipulate public discourse through micro-targeting campaigns (Zuboff, 2019). Therefore, this
intricate web of data-driven practices fosters a dynamic digital market economy where

information itself becomes a valuable commodity.

The rise of the digital economy and its growing significance in shaping the global economic
landscape can be deduced from its projected economic value. The World Bank estimates that

the digital economy is worth 15.5% of the global Gross Domestic Product (WEF, 2022), and



has grown 2.5 times faster than the global GDP for the past 15 years. UNCTAD (2021) notes
that the digital economy generated trade (E-Commerce) worth $3.9 trillion in 2021. In Africa,
E-Commerce generated $33.3 billion in revenue in 2022 and is projected to generate revenue
worth $38.2 billion in 2023 and $42.3 billion in 2024 (UNCTAD, 2023). Furthermore, the
economic potential of open data is projected to be between 1% to 2% of Africa’s GDP (AfDB,
2017). Given the potential or data, it is not surprising that 9 out of 15 countries globally that
have launched national data partnerships are African (Mo Ibrahim Foundation, 2024).
Additionally, Tech billionaires were worth a combined $2.5 trillion in 2021, far outpacing the
next-best-performing industries, fashion and retail ($1.7 trillion) and finance and investment
($1.5 trillion), and also make up 8 of the 20 richest individuals globally (Forbes, 2021). In his
commentary- ‘Big Tech is now worth so much we’ve forgotten to be shocked by the numbers’,
Wilhelm (2021) observes that the share-price appreciation (stock value) of notable Big Tech in
May 2021 was as follows: Apple ($2.21 trillion), Microsoft ($1.88 trillion), Amazon ($1.76
trillion), Alphabet ($1.60 trillion) and Facebook ($0.93 trillion), totalling to around $8.4 trillion
for the five companies. Furthermore, a report by the International Data Corporation (IDC)
predicts that, by 2025, the cloud will contribute over $2.8 trillion in business value (Pawa IT,
2024).

The above numbers are aimed at illuminating the budding dominance of big tech in the digital
economy and how the market, as we know it, is shifting at hyper speeds. Indeed, the digital
economy’s substantial share of global GDP, booming online trade, and the wealth generated by
tech giants solidify its transformative power. These statistics give us several insights into the
digital economy, as emphasised by Brass and Hornsby (2019) i.e., (a) there is a growing rapid
shift of trade from physical markets to virtual markets (E-Commerce); (b) these technological
changes in the market spectrum (from physical to digital) are spontaneously taking place and
are here to stay; and (c) we are experiencing a transition from the industrial economy to the
digital economy. This is more so given the fact that we are experiencing a transition from the
industrial economy to the digital economy, from physical products to digital goods and services
(Overby & Audestad, 2021; Manganelli & Nicita, 2022). This also signifies a broader
transformation from an industrial economy reliant on physical goods to a digital economy

centred on digital services and products, where he who controls data reigns.

The above numerical description further illuminates that: (a) while the economy and markets
are evolving from virtual to digital, it is the increased use of digital goods and services that is

responsible for this evolution (@verby & Audestad, 2021), and (b) the digital economy produces



winners and losers on a scale never before imagined (Bootle, 2019). This belief is shared by
UNCTAD (2019) which cautions that whereas the fast growth of digital technologies is
transforming many economic and social activities, the widening digital divides and power
asymmetries threaten to leave some countries, e.g. least developed countries, even further
behind. One notable hypothesis by Peitz and Waldfogel (2012) is that digitalisation is so
pervasive that it is having major effects on the modes and distribution of market power, which

perpetuates leading Big Tech in a winner-takes-all position as first come.

Through using their domination, they can outcompete their challengers by using their huge,
minimally taxed capital reserves, subscribers/users, and economies of scale to buy them or beat
them (Peitz & Waldfogel, 2012). The digital economy is therefore not only leading to a shift
in market governance but is also widening disparities between first movers and latecomers and
between the global north and global south (UNCTAD, 2019). This is even more likely given
the wider digital divides, differences in readiness, and high concentration of market power in
the hands of a few countries and digital trade platforms (Kituyi, 2020). Thus, digitalisation is
creating a new form of market and production structure where big tech corporations, which
control data and now control the means of production, are the “new Lords” of the economy.
According to Goodwin (2015), the world’s largest taxi company (Uber) owns no vehicles; the
world’s most popular social media owner (Facebook) creates no content; the most valuable
retailer (Alibaba) has no inventory; the world’s largest accommodation provider (Airbnb) owns
no real estate; while Amazon which dominates a market share of 60-70% in book sales does

not write the books itself (Mosendz, 2014).

It is imperative to underscore the role of data in calibrating the momentum and speed of the
digital economy. Extracted from the digital footprints of personal, social, and business
activities taking place on various digital platforms (Gurumurthy & Chami, 2021; UNCTAD,
2019), big data’s value is growing exponentially that big tech corporations are willing to
construct a digital infrastructure like internet cables, cafes, and connectivity for free purposely
to increase data extractivism/generation (Solon, 2017; Oyedemi, 2019). Currently, seven (7)
out of the top ten (10) companies globally are data-centric by market capitalisation (Singh,
2020). In 2018, these companies had a combined annual revenue of over $500bn, a net income
of over $§90bn, and a market value of over $2.8 trillion (Moore & Tambini, 2018; Couldry &
Mejias, 2019). Such hyper profits have fuelled a growing buy-in that data is such a precious
raw material driving the digital economy that whoever collects and controls it owns its

economic value, and ultimately controls the digital economy (Singh, 2020).



Amidst the increase in data generation, flows, and computing power, the cooperation agenda of
the digital economy, which is actionized through multi-stakeholder alliances, is important to
examine. Schwobel (2017) and Gurumurthy and Chami (2021) argue that such cooperation has
become yet another instance of ‘neoliberal lock-in’, where the trope of ‘technology for
development’ often masks the workings of the global political economy. Furthermore,
partnerships in this regard may be a neocolonial route that may lead to granting market access
to the data resources of the Global South (Gurumurthy & Chami, 2021). It has been suggested
by Brass and Hornsby (2019) that orthodox strategic approaches to market power have become
obsolete due to rapid digitalisation and datafication of the economy, which ought to change the
ways we look at market power. Indeed, the digital economy is characterised by the unevenness
of power of a few big tech and telecommunication corporations that have instituted de-facto
quasi-data monopolies, resulting in biases in algorithmic decision-making in jolting,
manipulation, and privacy violations (Berti, Marina, Ponti, and Craglia, 2020). As such, big
tech, as the “new lords” of the digital economy, has become an important subject in global
governance ethos and sometimes even assumes “primary responsibility. This view is held by
Lu, Zhou, and Fan (2023) who argue that concerns with the evils of capitalism and abuse of
technology are rising and have emerged among the hottest social issues in the current era, ever

since people discovered that data, algorithms, and computing power are controlled by big tech.

Amidst the evolving digital economy, scholars like Ruppert, Isin, and Bigo (2017) have
cautioned that power relations in data governance conceive data as an object of investment that
is shaped by the competitive struggles of actors who claim to wager in its meaning and
functioning. These struggles have resulted in a dominant model of data governance in the
current ‘platform society’ that is established and controlled by a few corporate big tech
platforms (Srnicek, 2016). Indeed, concerns of a widening digital divide within and among
countries in participation in E-Commerce have been raised by UNCTAD (2019; 2021), unless
they are tackled through pro-development data governance and E-Commerce policies and legal
frameworks. Furthermore, whereas the main focus is presently given to the central model of big
tech platforms that are amassing and economically exploiting hefty volumes of personal data,
there is less focus on how this affects the gainful participation of developing and least-
developed countries (Micheli et al, 2020; Ruppert et al, 2017; Smichowski, 2019). Therefore,
there is a growing notion of the need to bring to the vanguard the power dynamics and
multilayered economic and social exchanges within data governance models, which are

evolving in a sphere mostly dominated by big tech (Micheli et al, 2020).



By examining power relations within data governance models, one can better understand how
different groups in society are affected by data governance decisions, which can ultimately help
inform policy decisions and ensure that data governance is designed to promote the well-being
of all members of society (Micheli et al, 2020). Additionally, Micheli et al (2020) argue that by
examining power relations and exchanges therein data governance models, we can identify
areas where governance practices can be improved, and this can lead to more effective and
efficient data governance, better protection of individual rights, and more responsible use of
data. The growing power asymmetries in data governance have prompted several scholars and
policymakers to call for a reorientation of the scientific gaze, from the critique of the current
data landscape to the possibilities of agency from the ‘botfom-up’ (Beraldo & Milan, 2019;
Couldry & Powell, 2014; Kennedy, Poell, & Dijck, 2015), the ‘good data practices’ (Mann,
Devitt, & Daly, 2018) and the ‘alternative’ data governance models (Smichowski, 2019;
Morozov & Bria, 2018). This dissertation contributes to this line of thinking by studying
whether addressing the power relations among actors in data governance is necessary for

countries to gainfully participate in E-Commerce.

In this dissertation, I argue that unless Kenya and Uganda establish a supportive data
governance ecosystem (policy and institutions) that balances the interests of both actors
(governments, CSOs and Tech corporations) and gives policy space for local start-up tech actors
to evolve, the benefits of E-Commerce will be skewed towards Big Tech corporations. To
validate this argument, the dissertation analyses how power asymmetries and relations in data
governance, as discussed in global forums, determine the nature of countries' participation in
E-Commerce, especially given the already existing uneven power and influence in trade.
Through assessing the linkage between data governance and a country’s gainful participation
in E-Commerce, this dissertation seeks to enlighten future investigations of power relations in
data governance and E-Commerce, especially now that policy debates around data governance
and E-Commerce are gaining momentum among latecomers to digitalisation, e.g., African

Countries.

It is important to clarify what gainful participation in E-Commerce is. In this dissertation, this
concept is not taken to mean mere inclusion within digital markets. Rather, it denotes a form of
engagement that yields enduring economic value, cultivates domestic capabilities, and permits
a meaningful degree of regulatory autonomy. It is, in essence, a question not of presence, but

of position. I argue that a country participates gainfully where it can retain value within its own



1.2

economy, to develop the institutional and technological capacities required for sustained
participation, and to exercise agency in the governance of data and digital trade. Conversely,
participation may be considered non-gainful where it is characterised by structural dependence,
where value is extracted rather than accumulated, where capabilities remain externally
anchored, and where the terms of participation are largely determined beyond the domestic
sphere. In this sense, participation is considered non-gainful where countries remain structurally
dependent on external platforms, extractive data practices, and regulatory constraints that limit

domestic value creation.

Furthermore, whether all of this is perhaps, even fundamentally, changing and whether we are
currently at the beginning, or already in the midst, of a process of transformation or disruption
is a debate that has concerned our society for some years now. Irrespective of the ideological
orientation between the proponents and critics of digitalisation, Pfeiffer (2022) hypothesizes
that they all agree on the fact that: a) we are dealing with a comprehensive transformation whose
scale and dynamics of change are comparable to historical precursors like the emergence of
agricultural society or the Industrial Revolution; b) the cause of this transformation lies in
technological advances especially in robotics, the acceleration of computing capacity and
Artificial Intelligence; c) this process entails dramatic, radical changes for our economies and
the way we work, the consequences of which must urgently be dealt with by society. It is a
debate on what kind of agency and with what urgency is required to shape data governance and

the power relations that define it that this dissertation aims to examine, from a trade angle.

Finally, despite increasing engagement with digital trade, there remains limited clarity as to
whether such participation yields outcomes that are economically beneficial, institutionally
enabling, or developmentally sustainable. In many instances, participation is mediated through
platforms and infrastructures that are externally owned, governed, and operated, raising
questions as to the extent to which value is retained domestically or instead transferred
elsewhere. This dissertation contends that participation, absent the capacity to capture value,

develop capabilities, and exercise regulatory agency, may be more apparent than substantive.

Research Focus and Contribution

This dissertation examines the power relations that shape data governance and investigates how

these relations impact Kenya and Uganda’s ability to gainfully participate in E-Commerce. It

explores this inquiry within the broader context of digital colonialism, characterised by



neoliberal trade lock-ins, the dominance of tech platform capitalism, and asymmetrical
rulemaking in digital governance. Several scholars and development policy institutions have
investigated and written about data and the power relations that shape its governance
architecture. For example, they argue that Industry 4.0 promises to significantly reshape the
global economy as new technologies change how production and consumption take place,
moving beyond simple automation to technologies that uphold a degree of intelligence (i.e., an
ability to predict preferences, respond to clear problems that are small in scale but interrelated),
alter traditional modes of governance and regulation, and even transform pathways in which
value is allotted (Brass and Hornsby, 2019). Authors like Micheli et al (2020) illuminate that
beyond big tech platforms, other actors are progressively becoming involved in controlling
personal data and generating value from it through various data governance models. These
actors, as explained in Chapter 2.6, include (a) organisations running very different kinds of
businesses or providing public services; (b) middle and end-users consuming different kinds of
digital and ICT products, e.g., private and public organisations; and (c) digital platforms having

a broad scope of activities.

However, the examined literature revealed limited focus on actors in the data value chain and
E-Commerce and their interests. Therefore, there is a research gap on how actors in data
governance and E-Commerce influence rules, policies and ecosystems that govern data and
how this ultimately shapes the nature and scale of a country's participation in E-Commerce. The
examined literature ignores the role of certain actors; neglects the power relations in data
governance and the neocolonial aspects it exudes. This leaves a gap in understanding how the
unequal relations among actors are bound to change the outlook of [digital] trade and lock out
emerging actors unless they are addressed. Another critical dimension missed by such literature
is that Big Tech has become a behemoth in the digital economy by consolidating its power and
establishing itself both as purveyors of their products and as the hosts of digital platforms that

circumscribe, and profit from the activities of other smaller E-Commerce actors.

Literature by James (2020), Iyer, Achieng, Borokini, & Ludger (2021), UNCTAD (2019), and
Manganelli and Nicita (2022) has revealed that big tech is consolidating their power by shaping
the enactment of liberal rules and engaging in anti-competitive practices, which makes it hard
for other actors, especially the smaller start-ups to utilise data competitively and gainfully
engage in E-Commerce. By examining how big tech continues to consolidate its power and
influence both in rulemaking and in actual trading, this dissertation will contribute to academic

knowledge that is critical of big tech and its powers. It will also support negotiators of E-



Commerce rules at the global level, like the World Trade Organisation (WTO), Continental
level, like the African Continental Free Trade Area (AfCFTA), bilateral level (Free Trade
Agreements-FTAs), and national data and E-Commerce policies to develop rules that promote

inclusive participation of all actors in E-Commerce and data governance.

Furthermore, it is argued that ongoing policy processes at national, continental and global
(WTO) levels aim at liberalizing cross-border data flows and weakening the role of the State in
regulating such flows and maximizing the value of such data (Micheli, Ponti, Craglia, and
Suman, 2020; Gorwa and Ash, 2020; Kiiza, 2018; Gurumurthy and Chami, 2022; Brass and
Hornsby, 2019; Schwobel, 2017). By building on these arguments, this dissertation aims to
examine whether big tech, through exercising power relations in trade negotiations and
institutions, limits the powers of data governance actors and regulatory frameworks, which
ultimately constrains countries’ gainful participation in E-Commerce. In addition to facing
potential digital disruption, such latecomers might find that future international trade
agreements limit the policy tools available to them (James, 2020). This not only perpetuates the
existing imbalances but also locks out latecomers to digitalisation, e.g., African countries at the
lower end of the digital value chains. This dissertation, therefore, seeks to examine how such
latecomers, especially in Africa, are responding to this terrain, especially through the kind of
data and E-Commerce governance policies being enacted at national, regional, continental and

global levels.

There is also emerging literature on digital infrastructure (satellite links, internet cables, and
internet cafes), and the power dynamics it exudes in determining a country’s positioning in E-
Commerce. While studies conducted by institutions like UNCTAD (2019; 2021) and Tralac
(2022) and by scholars like Ertz (2022), Bootle (2019), and West (2022) believe that such
digital infrastructure is a tool for increasing connectivity and preparedness of developing
countries to participate in E-Commerce, few have examined the role of digital infrastructure as
a means to facilitate increased data extractivism from developing countries (like in Aftrica).
There has also been limited examination of literature on the perceptions and awareness of
African countries on the linkage between their increased partnership with big tech corporations
in the construction of digital infrastructure and data extractivism. Therefore, this dissertation
will seek to tease out the nature and purpose of digital infrastructure development projects in
Africa and responses by African governments in dissociating such infrastructure investments

from data extractivism by big tech.
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Finally, drawing on Stephen Gill’s theory of New Constitutionalism, the research shows how
power is embedded in digital rules, infrastructure, and negotiations, often locking African
countries into frameworks that benefit foreign actors. Rather than simply critiquing the
exclusion of African countries, this dissertation foregrounds how digital extractivism, platform
lock-ins, and cross-border data liberalisation reproduce neocolonial patterns in the digital era.
Existing literature on data governance and digitalisation has also presented how digitalisation
is leading to the digital divide, given the uneven preparedness by developed countries and
developing countries to participate in E-Commerce (James, 2020; Iyer, Achieng, Borokini, &
Ludger, 2021; UNCTAD, 2019; Manganelli and Nicita, 2022). While this is a clear assessment
of the digital economy’s present outlook, the authors fall short in determining the causal factors
of this divide, i.e., how tech corporations are pushing for policies that perpetuate this divide,
and how institutions that oversee developing policies that challenge such power asymmetries
are either unaware of such power relations or are locked in, which affects their autonomy.
Therefore, it is critical to examine the nature of data and E-Commerce policies (both existing
and those being developed) and ecosystems at national, regional, continental, and global levels
and the mechanisms being put in place to tackle such divides. Furthermore, it is imperative to
contribute to research that not only examines the power relations that perpetuate this digital
divide but also generates proposals that policymakers can use to design progressive data

governance and E-Commerce policies and legal frameworks.

Research Question and Objectives

This dissertation examines how power relations in global data governance policies and
ecosystems affect the gainful participation of African countries in E-Commerce, with a specific
focus on Kenya and Uganda. As latecomers to digitalisation, these countries offer a unique
empirical lens for examining digital dependency and asymmetries in data governance. The
dissertation is anchored in the observation that big tech corporations, as key actors in digital
capitalism, perpetuate data extractivism that limits gainful access and participation in E-
Commerce. While cross-border data flows promoted by E-Commerce and data rules have
indeed revolutionised production and trade (Burri, 2021), they have also created highly
monopolised digital infrastructures. These platform monopolies dominate data and generate
exclusionary marketplaces (Gurumurthy & Chami, 2022), posing structural challenges for
latecomers to digitalisation like Kenya and Uganda in their quest to gainfully participate in E-

Commerce.
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1.3.1

The dissertation further draws on Cox’s (1989) theory that a world order necessitates a
particular configuration of forces and a tripartite fit between material power, ideas, and
institutions. This would require balancing the interests of the actors in data governance, i.e.,
States, big Tech, consumers, and SMEs, in the construction of a mutually beneficial global and
continental E-Commerce framework. Finally, while such a balance of interests is important, it
is a challenging task for latecomers to digitalisation, i.e., African countries (Kenya and Uganda
in this case), since big tech companies enjoy economies of scale, which enables them to exploit
markets and data around the globe while applying anti-competitive practices like Internet
chokepoints. Adopting this lens to Kenya and Uganda, the dissertation interrogates the power
relations involved in data governance, and how they shape gainful participation in E-Commerce

by Kenya and Uganda.

Research Question

Inspired by the above arguments and realities, the main research question that this dissertation
seeks to answer is: “How do power relations shape the relationship between data governance
and gainful participation in E-Commerce by Kenya and Uganda”? To answer this broader
question, the dissertation interrogates: a) how data and its mode of governance are powerful in
determining a country’s gainful participation in E-Commerce; b) the gaps in the data policies
of Kenya and Uganda which work as a kind of open door for big tech and enables them to hold
power over a nation's critical data; ¢) measures through which Kenya and Uganda can develop
a Pan African strategy on data governance and E-Commerce; and d) the kind of data governance
rules which should be put in place to support gainful participation in E-Commerce by Kenya
and Uganda. Critically, this research question seeks to move beyond descriptive accounts of
digital integration and instead to interrogate the underlying structures that shape the distribution

of benefits within the digital economy.

Therefore, for analytical purposes, the research question will revolve around three sub-

questions, i.e.

i.  How is data and its mode of governance powerful in determining a country’s gainful

participation in E-Commerce?

ii.  What are the gaps in the data policies for Kenya and Uganda that work as an open door for

big tech and enable them to hold power over the countries’ critical data?
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1il.

Given the different data regulatory regimes of Kenya and Uganda, in addition to the data
provisions in ongoing E-Commerce negotiations at the WTO and AfCFTA, how can a Pan-
African data governance strategy that supports gainful participation in E-Commerce by

Kenya and Uganda be developed?

1.3.2 Objectives

ii.

1il.

1v.

To answer the above question and sub-questions, the dissertation revolves around four

objectives:

To identify the key actors in data governance and E-Commerce, their policy positions, and
their interests, especially as they relate to national, regional and global E-Commerce and

Data governance policy frameworks.

To find out how power relations shape data and E-Commerce policies and processes (trade

negotiations) in Kenya and Uganda.

To determine whether and which neocolonial tendencies of data governance can be identified

in Kenya and Uganda’s data and E-Commerce regulatory frameworks.

To recommend key proposals for consideration in a comprehensive Pan-African data
governance strategy that harmonises the data regulatory frameworks of Kenya and Uganda,
while integrating provisions from ongoing E-Commerce negotiations at the WTO and

African Continental Free Trade Area (AfCFTA).

1.4 Hypotheses

1.

To answer the above question and sub-questions, the dissertation will be guided by four
hypotheses. These are informed by the researcher’s previous engagement in data governance
negotiations at WTO, AfCFTA, regional and national (Kenya and Uganda) levels and
unravelling the geopolitics informing the ecosystem (policies and institutions). These

hypotheses include:

Data and E-Commerce are mutually reinforcing variables that Kenya and Uganda must be

cognizant of in ongoing E-Commerce negotiations at the WTO and Free Trade Agreements
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(FTAs) like the AfCFTA and the Kenya-United States Strategic Trade and Investment
Partnership (STIP).

ii.  The current data governance model has created a skewed and exclusionary online
marketplace (E-Commerce) in favour of big tech and constantly makes it hard for Kenya

and Uganda, as latecomers to digitalisation, to gainfully participate in E-Commerce.

1ii.  While the digital economy is on the rise, governance of data, especially cross-border data
flows, will determine how Kenya and Uganda can leverage E-Commerce to structurally

transform their economies.

iv.  Kenya and Uganda need to harmonise their domestic data governance regimes to increase
their negotiating power on E-Commerce negotiations at the WTO and other FTAs like

AfCFTA and Kenya-U.S. STIP while balancing the interests of all actors.

1.5 Methodology: An Overview

The researcher adopts a qualitative case study approach, focusing on Kenya and Uganda. These
countries offer different yet complementary perspectives, i.e., Kenya is a fairly advanced actor
in the digital economy (ranked as one of the leading top 5 E-Commerce-ready countries in
Africa), while Uganda is still in an early phase of digitalisation (UNCTAD, 2019). It is these
“latecomers to digitalisation” who have to navigate the power dynamics shaping data policies
in trade negotiations at all levels and in their individual national data and E-Commerce policies.
Uganda, therefore, provides a good case for upcoming digital startup actors, while Kenya
provides a case for already existing start-ups, which both need to navigate the hurdles of
competition and power relations on data governance by big tech. Regarding data sources, the
dissertation uses expert interviews, document analysis, and literature review to trace the
political economy of data governance and to examine the nature (gainful or not) of a country’s
participation in E-Commerce. While a total of thirty interviews were conducted, a small number
of respondents were substituted through snowball sampling, primarily due to constraints of
availability. Finally, the concept of gainful participation in E-Commerce is operationalised in
the analysis through indicators such as local platform growth, regulatory autonomy, and data

value capture.
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1.6 Contribution of the Dissertation to Knowledge and Policy

From an academic perspective, the researcher aims to make a significant contribution to the
literature on data governance and E-Commerce by analysing the power relations involved in
data governance in the context of E-Commerce, and by examining how these power relations
impact a country's participation in E-Commerce. From a Pan-African development perspective,
the researcher contributes to the understanding of data governance in general and Africa in
particular. Given that Africa has unique challenges concerning data governance, such as limited
digital infrastructure and unequal access to technology, which, at the onset, threaten her gainful
participation in E-Commerce, findings by this dissertation will help to advance knowledge on
how power relations affect data governance in Africa and how this impacts the continent's
ability, as a latecomer to digitalisation, to gainfully participate in E-Commerce. Moreover,
there is limited academic research on data governance in Africa and the repercussions of such
power relations on the nature of participation in E-Commerce by African countries. Research
in this field will therefore help fill this gap in the literature and contribute to the academic
discourse on the topic and other areas like Artificial Intelligence. Furthermore, its rigorous
methodology that incorporates data analysis, critical thinking, and problem-solving can be
applied in other research areas and can also benefit other sectors, such as trade governance and

international political economy.

Overall, the dissertation contributes to a growing body of scholarship that recognises the critical
importance of data governance for achieving sustainable and equitable economic growth in the
21% century. By shedding light on the power dynamics that shape data governance and E-
Commerce, it provides a foundation for future research and policymaking aimed at promoting
a more inclusive and democratic digital economy. Furthermore, by highlighting the power
dynamics that exist in data governance in Africa and how they affect gainful participation in E-
Commerce by Kenya and Uganda, this dissertation will contribute to informing Kenya and
Uganda’s negotiating positions on E-Commerce rules; and will also inform the review of their
respective national data governance policy frameworks, and the continental digital strategy for
Africa. It is therefore guided by this assessment and seeks to contribute to a body of knowledge
that will guide African Countries in general and Kenya and Uganda in particular to put in place
regulatory frameworks on data flows and access to data, to ensure that they participate in E-
Commerce as competitive players, and as producers, rather than consumers of E-Commerce
products. It will also improve on the findings in the above framework by providing specific

challenges and experiences for Africa in data governance and E-Commerce, which will support
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1.7

Kenya and Uganda in E-Commerce negotiations in the World Trade Organisation (WTO),
African Continental Free Trade Area (AfCFTA), and update their data protection regulatory

frameworks.

Structure of the Dissertation

This dissertation comprises eight chapters. As an introduction, Chapter One provides a brief
discussion on the manifestations of digitalisation, power relations shaping data governance
architecture, and E-Commerce, including a statistical representation of the rise of the digital
economy, the power dynamics therein, and why this makes it an important area to study. The
chapter also presents both the research problem and research questions, research focus and
contribution, an overview of the methodology and the contribution to knowledge and
development policy. Chapter Two reviews the existing literature on data governance and E-
Commerce from a political economy angle, zeroing in on the role of data and E-Commerce
actors, digital capitalism, and governance modes. The literature review also helps illuminate

the state of data and E-Commerce policy and ecosystem in Kenya and Uganda.

To examine the data governance-E-Commerce participation nexus phenomenon, Chapter Three
introduces Gill’s New Constitutionalism theory to frame the conceptual toolkit used in the
empirical analysis. The theory is used to discuss power relations in the context of data
governance, focusing on how power is exercised and contested in the governance of data, and
how this ultimately shapes participation in E-Commerce by Kenya and Uganda. Chapter four
discusses the methodology comprehensively, justifies the case study selection, and describes
how data were collected, synthesised, and analysed using Qualitative Content Analysis. Chapter
five provides background information about Kenya and Uganda’s data and E-Commerce
policies and ecosystem. It presents the countries’ E-Commerce profiles, a brief overview of
their respective data governance frameworks, and discusses their E-Commerce aspirations vis-

a-vis their data governance policies and ecosystems.

Under Chapter Six, the dissertation applies the New Constitutionalism lens to Kenya and
Uganda’s data governance mechanisms, revealing patterns of lock-in, dependency, and power
asymmetry. It provides an empirical analysis of field findings about Data Governance
frameworks and participation in E-Commerce by Kenya and Uganda. Chapter Seven
(discussions chapter) interprets the results and implications of the identified data governance

structures for gainful E-Commerce participation by Kenya and Uganda, including barriers like
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1.8

dependence on Big Tech, and emerging patterns of digital labour exploitation. The chapter
further presents how the Governments of Kenya and Uganda are struggling to regulate powerful
big-tech corporations, especially those dominating the data landscape, and how this limited
control over data could lead to imbalances in E-Commerce participation. Finally, Chapter
Eight concludes with a synthesis of the findings and presents recommendations for policy

reform and harmonisation, and areas for future research.

Conclusion

The benefits of digitalisation are neither neutral nor equally distributed. The central question of
this dissertation is not whether Kenya and Uganda are participating in E-Commerce, but how
[whether gainfully or not], on what terms, and with what power. The governance of data is an
important area that intersects sovereignty, economic development, and global digital justice.
Through studying the increasing power and influence of big tech corporations, the evolution of
the digital economy, and the impact of data governance models, it is obvious that inequalities
in power and influence significantly shape a country’s competitiveness in the global digital
landscape. In doing so, the dissertation contributes to ongoing debates within political economy,
development studies, and digital governance by advancing a framework through which
participation may be assessed not simply in quantitative terms, but in relation to power, control,
and value. Finally, by analysing the power relations entrenched in data governance and E-
Commerce rules, this dissertation aims to advance the debate on how latecomers to
digitalisation (African countries in this context) can reclaim agency and gainfully participate in

E-Commerce.
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2.1

2.2

Chapter Two: Data Governance in E-Commerce: A Manifestation
of New Power Relations?

Introduction

This chapter explores the literature on the political economy of data governance and E-
Commerce through the lens of International Political Economy (IPE). It engages debates on
digital capitalism, platform power, and governance asymmetries, and places Africa- by using
Kenya and Uganda as case studies—within these global architectures. The chapter makes a
diagnosis of the core gaps, especially the limited theorisation of power relations and neocolonial
formations in data governance and E-Commerce discourses. The chapter is organised into six
sections. Section One describes the rise of digitalisation and a Data-driven Economy by
examining the factors behind the rise of digitalisation. The second section defines the concepts
of data governance and E-Commerce while linking them to E-Commerce. Section Three
examines the deeper relationship between data and E-Commerce, especially how data
determines the nature of a country’s participation in E-Commerce. Section Four analyses the
respective Data governance and E-Commerce actors and their interests, while Section Five
analyses the modes of data governance, i.e., how data and its governance are being envisioned
and the factors shaping such modes. Finally, Section Six studies the power relations in data

governance and how they shape a country’s participation in E-Commerce.
The Rise of the Fourth Industrial Revolution (Industry 4.0) and a Data Economy

Industry 4.0, a phenomenon which is characterised by rapid digitisation, data-enabled global
value chains and digital trade, has become a buzzword defining the global geopolitical and
development landscape. First coined by Schwab (2016), Industry 4.0 as a concept creates a
world in which virtual and physical systems of manufacturing flexibly cooperate at the global
level. It involves the digital transformation of the entirety of industrial and consumer markets,
from the advent of smart manufacturing to the digitisation of entire value delivery channels
(Ghobakhloo, 2020; Schroeder, Bigdel, Galera, & Baines, 2019). Furthermore, Brass and
Hornsby (2019) view Industry 4.0 as promising to significantly reshape the global economy as
new technologies change how production and consumption take place, moving beyond simple
automation to technologies that maintain a degree of intelligence (i.e., a capacity to anticipate

preferences or respond to defined problems that are small in scale but interconnected), disrupt
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traditional systems of governance and regulation, and even turn ways in which value is

assigned.

For all the different connotations, both Schroeder, Bigdel, Galera, and Baines (2019), and Brass
and Hornsby (2019) seem to agree with Schwab (2016) that we are no longer looking into the
potential benefits and challenges of Industry 4.0 but are rather living in it. This is because the
increased adoption of connected and intelligent objects, e.g., the Internet of Things (IoT), the
rise of the automatic enterprise, and the growing investment in cryptocurrencies are only some
of the current trends that highlight the extent to which new digital transformations have
penetrated core aspects of our lives (Schwab, 2016). A key takeaway point here is that Industry
4.0, with all its tenets, is on the rise and increasingly defining the socio-economic, cultural, and
even moral stratum of our lives. Another buzzword born out of the fourth industrial revolution
discourse, as a way of defining the economy associated with it, is digitalisation. This is
collaborated by Pfeiffer (2022) who argues that digitalization is a ubiquitous term, that has
strayed considerably from its original meaning (i.e., a technical procedure for the conversion of
information from analog to digital form, at times, also referred to as ‘digitization”) and instead
becomes a kind of meta tag for how society perceives the reach, direction, and depth of the
assumed transformation of our time. Industry 4.0 is therefore a key component of the digital

economy.

While there is no widely accepted definition of the digital economy (UNCTAD, 2019), it can
be understood as the part of economic output derived primarily from digital technologies with
a business model based on digital goods and services (Tralac, 2022). Srnicek (2016) defines the
digital economy as those businesses that increasingly rely upon information technology, data,
and the internet for their business models, and cuts across traditional sectors including
manufacturing, services, transportation, mining, and telecommunications. This view is widely
shared by Tralac (2022), which notes that “the main components of the digital economy include
fundamental innovations (semiconductors, processors), and core technologies like computers
and electronic devices” (p.3). This also includes enabling infrastructures (the Internet and
telecoms networks), and digital and information technology, e.g., digital platforms, mobile
applications, and payment services (Tralac, 2022). Overby and Audestad (2021) define the
digital economy as based on “information and communication technologies such as the Internet,
smartphones, mobile and wireless networks, Internet of Things (IoT), cloud storage and cloud
computing, apps and cryptocurrencies among others” (p.2). It also encompasses online

platforms (e.g., Google, Facebook, and Amazon), platform-enabled services (e.g., Uber and

18



Airbnb), trade-in electronic transmissions (e.g., online delivery of software, music, e-books,
films, and video games), and mobile technology and applications, including mobile payment

services (Tralac, 2022).

These are still the early days of digitalisation, and thus, there are more questions about how to
deal with the phenomenon. Indeed, UNCTAD (2019) points out that given the absence of
relevant statistics and empirical evidence, as well as the rapid pace of technological change,
decision-makers and scholars alike face a moving target as they try to adopt sound policies
relating to the digital economy. This view is shared by the UN Secretary-General, who in 2019
acknowledged that the multilateral system is unprepared and needs to catch up to face the
challenges of the age of digital interdependence (Gurumurthy & Chami, 2021). Such catch-up
is critical because the digital economy and its governance, as argued by Tralac (2022), require
new ways of thinking about competition, intellectual property, taxation, industrial policy,

privacy, cyber security, the labour market, immigration, skills, investment and, of course, trade.

Kneur and Milner (2019) further caution that “whereas the digital revolution has unquestionably
generated extraordinary opportunities for political scientists, it also raises serious questions
about politics, issues like the future of trade, regulatory oversight, work, global conflict,
privacy, and democracy”. While a significant portion of these glitches are old, digitalisation has
magnified their difficulties and importance (Kneuer & Milner, 2019). Nevertheless, a critical
debate pointing to addressing the wide-ranging normative deficits, specifically in the regulation
of digital technologies, and generally in rights-based governance for the digital age, is emerging
(Gurumurthy & Chami, 2021). This discourse, as claimed by Gurumurthy and Chami (2022),
suggests that the absence of universal political constitutionalism adequate to the human

condition in the current techno-social epoch is untenable.

As the digital economy metamorphoses as the catalyst for economic globalisation, trade policy
avenues have emerged as crucial amongst the multiplying sites of digital public policy and
governance debates. From a business perspective, the transformation of all sectors and markets
through digitalisation can foster the production of higher-quality goods and services at reduced
costs (UNCTAD, 2019). However, James (2020) warns that the development of the digital
economy is highly uneven, with the world characterised by a yawning gap between the under-
connected and the hyper-digitalised countries. For example, in the least Developed Countries
(LDCs), only 1 in 5 people use the Internet as compared with 4 out of 5 in developed countries,

with Africa and Latin America together accounting for less than 5% of the world’s colocation
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data centres, while in other areas, such as capabilities for harnessing digital data and frontier

technologies, the gap is considerably wider (UNCTAD, 2019).

Furthermore, the economic geography of the digital economy not only displays a traditional
North-South digital divide but is also consistently led by one developed and one developing
country, i.e., the United States and China (James, 2020; Iyer, Achieng, Borokini & Ludger,
2021). These two countries account for 75% of all blockchain technology-related patents, 50%
of global spending on the Internet of Things (IoT), and more than 75% of the world market for
public cloud computing (UNCTAD, 2019). Most strikingly, they account for 90% of the market
capitalisation value of the world’s 70 largest digital platforms, with Europe’s share at a meagre
4% and Africa and Latin America’s together only accounting for 1% (UNCTAD, 2019). James
(2020) and Iyer, Achieng, Borokini, and Ludger (2021) warn that if left unaddressed, these
divides will exacerbate existing inequalities in all their forms. However, less attention is paid
by the two authors to how developing countries could be impacted by this (r)evolution and
divide in terms of the creation and capture of value, E-Commerce, and what should be done to
improve the status quo. Indeed, as UNCTAD (2019) cautions, even if individuals, firms, and

countries do not take part in the digital economy, they can still be indirectly affected.

On the side of Generation Z (Gen Z), the digital economy can offer great opportunities and jobs
(Tralac, 2022). This notwithstanding, digital technologies have had an impact on the economy
as well as on social and cultural practices, by affecting the law and patterns of governance in
general, which often are void of Gen Z Agency (Burri, 2021). Such patterns are listed by
Gurumurthy and Chami (2022) to include the production mode of Big Tech extending their
monopoly control through integration of multi-sector vertical markets (e.g., Amazon has
branched out from E-Commerce into health and pharma, digital streaming, and robotics) and
data-based horizontal markets (that is, Amazon is not only a data collector, but also cloud and
analytics provider), and rule-making in the digital arena. Such a shift in production is made
possible because the “digital revolution has reshaped traditional approaches concerning
production, consumption, and distribution” (Manganelli & Nicita, 2022, p.18). At a
development policy level, governments and trade policy institutions are embracing

digitalisation.
In 2019, the African Union launched the Digital Transformation Strategy for Africa (2020-

2030), which upholds digitalisation as a driving force for innovative, inclusive, and sustainable

growth that will stimulate job creation, tackle poverty and inequality, facilitate the delivery of
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goods and services, and contribute to the achievement of Africa’s Agenda 2063 for
development. The strategy seeks to harness digital technologies and innovation to transform
African societies and economies to promote Africa's integration, generate inclusive economic
growth, stimulate job creation, break the digital divide, and eradicate poverty for the continent’s
socio-economic development and ensure Africa’s ownership of modern tools of digital
management (African Union, 2020). In the same year, the push for E-Commerce negotiations
on the WTO’s Agenda intensified, and while the pressure met resistance from the African
Group and the majority of LDCs, a few African Countries, namely Nigeria, Benin, Cote
D’Ivoire, Kenya, Cameroon, and Burkina Faso, started to identify themselves as “Friends of E-

Commerce for Development” (James D. , 2020).

Under the African Continental Free Trade Area (AfCFTA), negotiations for a Protocol on
digital trade (E-Commerce) were also being fronted by a group of multinational businesses and
financial institutions, i.e., the Afrochampions. This was further escalated by COVID-19 when
online trading was hailed as the safest trading method since it reduced contact with humans
(DHL, 2023; UNCTAD, 2022; Alwan, Hu, Ahmed, Yaser, & Ahmed, 2023; UNECA, 2021).
Indeed, Pfeiffer (2022) believes that in the last few years, new digital technologies have
emerged and uprooted much of the pre-existing social and economic normality, especially since

the outbreak of the Covid-19 pandemic.

At the national level, the governments of Kenya and Uganda have also put in place several data
and E-Commerce policy frameworks, which are discussed in Chapter Five. Indeed, Gabor
(2020) contends that the COVID-19 pandemic has contributed to the acceleration of certain
neoliberal or radical liberal developments. According to Gabor (2020), the increased usage of
digital technologies in financial transactions and services (digital payment systems and online
banking services) during COVID-19 was part of a broader trend toward financialization and the
commodification of social relations, which further entrenched the power of dominant tech
corporations and financial institutions and marginalised alternative forms of payment and
financial services. Linked to trade, the changing market landscape from physical markets to E-
Commerce, as propelled by COVID-19, is likely to further marginalise small actors like start-
up E-Commerce platforms unless appropriate legislation and support mechanisms are

established (Biswas, Takia, Fairuz, & Yasmin, 2020).
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2.3 Defining Data Governance, E-Commerce and Their Nexus

To assess the nexus between data governance and the nature of a country’s participation in E-
Commerce, an understanding of what data is, and its mode of governance is important. In
general terms, data governance can be defined as the systems and processes that organisations
use to manage and protect their data assets. Brass and Hornsby (2019) define data as an
information asset characterised by such a high volume, velocity, and variety that it requires
specific technology and analytical methods for its transformation into value. Size is achieved
through intensive competition for customers to digitally based services, by high rates of
investment in technology and innovation, and by developing network effects. Subsequently,
competition in the digital economy often leads to monopolies rather than in traditional markets

(Brass & Hornsby, 2019).

A similar view is held by De Mauro, Greco, and Grimaldi (2016), who define data as a term
describing a social phenomenon, information assets, data sets, storage technologies, analytical
techniques, processes, and infrastructures. The author further argues that data includes several
aspects, i.e., Volume, Velocity, and Variety, to describe the tenets of Information; Technology
and Analytical Methods describe the requirements needed to make proper use of such
Information; and Value describes the transformation of information into insights that may create
economic value for companies and society. However, literature often falls short of
conceptualising data as a site of global power contestations, specifically impacting the

participation of latecomers to digitalisation (especially those in the global south).

UNCTAD (2023; 2021) defines data as observations that have been converted into a digital
form that can be stored, transmitted, or processed, and from which knowledge can be drawn.
Data are small, unrelated pieces of “human-readable” information (data points), which may be
numbered but may also reveal qualitative aspects. When put together and processed, data results
in information, knowledge, and wisdom that can be used to make more informed decisions
(UNCTAD, 2021; Singh P. J., 2022). It can be about people (such as demographics, behaviours,
and relationships), organisations (such as their types, activities, and business relationships), the
natural environment, the built environment, or manufactured objects (Anushka, 2020).
Contemporary economic literature refers to data as huge in volume, consisting of terabytes or
petabytes of data; high in velocity, being created in or near real-time (Kitchin, 2014); diverse
in variety, being structured and unstructured in nature; exhaustive in scope, striving to capture

entire populations or systems; fine-grained in resolution, aiming to be as detailed as possible,
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and uniquely indexical in identification; relational in nature (Prinsloo & Slade, 2017),
containing common fields that enable the conjoining of different data sets and are flexible,
holding the traits of extensionality (can add new fields easily) and scalability (can expand in

size rapidly) (Bibri, 2020).

A view shared by Burri (2021) and Satnan, Schneider, and Green (2018) is that there exist
different taxonomies of data and its governance, e.g., personal or non-personal; private or
communal/public; for commercial or government purposes; volunteered, observed or inferred;
sensitive or non-sensitive, and their governance frameworks, i.e., cross-border and domestic
data policies. Furthermore, UNCTAD (2021) and Anushka (2020) state that Data are of
different kinds and can be categorised according to different taxonomies, i.e., volunteered and
observed data. Volunteered data refers to information intentionally provided by the user, such
as personal details shared on a social media platform or credit card information for online
purchases (UNCTAD, 2021; Anushka, 2020). Observed data are information collected by an
application or third-party software, with or without the knowledge or consent of the user, such
as location data and web usage behaviour (UNCTAD, 2021; Anushka, 2020). These are
extracted from activities on the web — for example, by digital platforms and from applications,
connected machines and sensors — most often for free, on different aspects of users’ personal
data, such as location, preferences, relationships and personal behaviour (Burri, 2021). The
exponential increase in data through breakthroughs in digital technologies, particularly data
analytics, relates mostly to the observed data (Setnan, Schneider, & Green, 2018). Both authors
believe that currently, a big part of the data is observed data.

Data is also associated with Cross-Border Data Flows (CBDFs), which have become the most
hotly contested issue in digital trade, as Singh (2020) believes are fundamental to the
functioning of a global digital economy. According to Sucker and Beyleveld (2022), Cross-
Border Data Flows refer to the movement or transfer of data between servers across the borders
of (mostly) countries, i.e., from within the boundaries of one geographic unit to another, via
networking equipment that enables such transmission. Anushka (2020) argues that Data flows
are the transfer of digitally encoded events (in zeros and ones) between digital devices.
Generally, data flows across borders when individuals, firms or governments authorise data to
be transferred from one country (the source of the data) to another country where the data may
be processed or used in other ways (Sucker & Beyleveld, 2022). Once data has crossed a border,
actors in the country of origin may lose what control they initially had over the data (Singh,

2022). At the 2019 G20 Summit in Osaka, the host country, Japan, proposed amending the
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cross-border ‘free flow of data’ doctrine to admit one specific kind of concern, i.e., privacy and
security. Whereas a new term, ‘Data Free Flow with Trust’ (DFFT), was coined, major
developing countries in the G20, South Africa, India and Indonesia refused to buy into this new
term. Singh (2022) believes that this is because their main issue with the original ‘free flow of
data’ doctrine was not as much to do with privacy and security (although these are concerns

too) as it is about economic expropriation, given that data is the most precious resource today.

There are attempts to link data to human rights. According to Singh (2022), if we apply the
schema of three generations of rights to data, then privacy and security can be viewed as first-
generation data rights (being in the realm of civil and political rights). Singh (2022) further
opines that economic rights over data, such as the right to the value generated from one’s data,
may be considered second-generation data rights, while collective data rights of (a) protection
against collective harm, and (b) benefiting from the group, community and national data, may
be considered third-generation data rights. Singh (2022) claims that, whereas there can be no
hierarchy among rights, privacy is important, and so is the right to the economic value of one’s

data.

Thus, in the discussion of data and human rights, one can argue that the principle of
indivisibility of rights must underpin all data regimes, including those for cross-border data
flows. While different authors have defined and are still defining the concept of data, a key
argument being advanced in its definition is that data is of economic value as the main raw
material for digitalisation and thus plays a fundamental role in driving economic growth and
development. Indeed, Burri (2021) contends that data is so valuable that companies such as
Facebook, LinkedIn, Pinterest, Twitter, and many others are willing to offer free services to
obtain it. This can be used to explain why today, data is deeply and inextricably linked with

social, economic, cultural, and political systems in every society (Kneuer & Milner, 2019).

2.3.1. Data as the Fuel of the Digital Economy: Illuminating the Causal Factors Behind Its

Expansion

It is essential to illuminate the reasons behind the rapid expansion of data as the fuel of the
digital economy. One of the reasons advanced by De Mauro et al (2016) is the extensive degree
to which data is created, shared, and utilised. Mian & Rosenthal (2016) believe that the massive
growth in computing since the 1980s and 1990s has revolutionised data gathering and how

people transact with one another. As a result, Data is extracted from internet users who post
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photos, write, share, and like posts; comment; create communities of friends; browse friends’
pages, and stream videos, among others (Oyedemi, 2019). McGuigan (2012) maintains that
personal private data, including user-generated content, is commodified and sold to advertisers
for targeted advertising. This makes digital technology users both producers and consumers,
whom McGuigan (2012) sums up as prosumers. For example, Oyedemi (2019) and Fuchs
(2012) claim that Facebook sells its prosumers as a commodity to advertisers on the rationale
that their exchange value is based on produced use values derived from personal data and
interactions. Eventually, internet users’ raw materials are coded in statistical representations
and shaped into commodities by marketers and sold (Oyedemi, 2019). Therefore, one can argue
that data can be multifaceted, and their application has effects on commerce, peace, security,

human rights, and economic development.
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Figure 1. Graphical representation of data streams per minute. Source: https.//www.domo.com/blog/how-much-data-is-created-every-
minute/

Another critical factor behind the rapid expansion of data as the fuel of the digital economy is

infrastructure supportive of data generation, sharing, and extraction. Se@tnan, Schneider, and



Green (2018) define Digital infrastructure as an active system that makes data available to a
plethora of actors on a real-time basis, dynamically observing several conditions and
constraints, as well as special access provisions. It is a common facility underpinning and
making possible a wide swathe of economic, social, and other public activities (Seatnan,
Schneider, & Green, 2018). De Mauro et al (2016, p.124) claim that the proliferation of personal
devices connected to the Internet and equipped with digital sensors (such as cameras, audio
recorders, and GPS locators) makes digitisation possible, while network connection lets data be
collected, transformed, and, ultimately, organised as information. For example, between 2008
and 2009, the number of tethered devices surpassed the number of human beings, and at such
a rate, by 2025, there will be more than 26 billion devices on Earth (De Mauro et al, 2016). A
key point, therefore, being advanced here is the upsurge of data extractivism by big tech
corporations to which the raw materials (technology users) are actively and voluntarily
engaging. This is made possible by the fact that Big Tech, like Apple, Amazon, Facebook,
Google, and Microsoft, control most of the internet and online infrastructure, from app stores
to operating systems to cloud storage to online ad business (Kneuer & Milner, 2019), which

keeps users hooked and generates enormous streams of the desired raw material, i.e., data.

E-Commerce is another phenomenon shaping the digital economy. The WTO (2017) defines
E-Commerce as the production, distribution, marketing, sale, or delivery of goods and services
by electronic means. It is no more than a mere shift from the offline to the online world—from
movie theatres to streaming services, from concert earnings to music downloads, from the
printed book to e-books, and so forth (Pfeiffer, 2022), and has tenets of online shopping, online
payment, transfer of funds, online auctions, online ticketing, management of supply chains, and
business-business exchange of data (@Overby & Audestad, 2021; Kiiza, 2018). While E-
Commerce orders are placed and received over the Internet, Tralac (2022) claims that
sometimes, deliveries and payments do not necessarily happen online, especially in Least
Developed Countries. Thus, E-Commerce can take on many forms. Some of the renowned
global E-Commerce giants include American-based (Amazon, eBay, and Wayfair); China-
based (Jingdong, Alibaba, Suning.com, and Meitua); European-based (Otto group and
Zalando); and Japanese-based (Rakuten). In Kenya and Uganda, which are the scope of this
dissertation, key E-Commerce platforms include Jumia, Kilimall, Checki, AfricaMasoko,
Avechi, Skygarden, Skyshoppe, Rupu, Jpesa, JamboPay, KikuuboOnline, Masikini, among
others (Kiiza, 2018). Current estimates value global E-Commerce at $3.9 trillion (UNCTAD,
2022).
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@verby and Audestad (2021) categorise E-Commerce into four categories depending on
whether the buyer or seller is a professional business (denoted as “B”) or a private consumer
(denoted as “C”). Business-to-Consumer (B2C) E-Commerce is the traditional market in which
goods or services are sold online by professional companies to private consumers. Examples
can include buying books from Amazon, Films from Netflix and YouTube, flight and movie
tickets, buying computers (say from HP), and broadband subscriptions from a network operator
(Overby & Audestad, 2021). The authors further argue that Business-to-Business (B2B) E-
Commerce is online trade between two professional companies. B2C and B2B E-Commerce,
respectively, have experienced huge growth in the last decades. The main difference between
B2B and B2C E-Commerce is that in the latter, small quantities of goods and services are sold
to many private consumers, while in the former, large quantities of goods and services are sold

to a small number of professional businesses.
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Figure 2. Amount of Data generated every minute by different actors. Source: (James J. , 2012)
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Regarding Consumer-to-Consumer (C2C) E-Commerce, this occurs between two private
consumers (Brass & Hornsby, 2019). Examples of C2C E-Commerce companies include eBay,
Uber, and Airbnb. Most of the sharing economies are C2C E-Commerce. The advantages of
C2C E-Commerce are better utilisation of resources and simpler trade opportunities for second-
hand goods (@verby & Audestad, 2021). Another form of E-Commerce is Consumer-to-
Business (C2B), which enables private consumers to sell their digital services online to
professional companies and is the most recent supplement to E-Commerce (ibid). One example
of a C2B E-Commerce is a private consumer’s webpage on which manufacturers and retailers
advertise their products, e.g., a blogger, vlogger or “TikToker” may have many views on their
page, and manufacturers or providers may find the page/Account to be a simple and cheap way
to reach a particular audience (Ertz, 2022). According to Fay (2019), E-Commerce platforms
are at the core of the digital economy and form both its backbone and conduits, since they are
used for search, social engagement, and knowledge sharing, and as labour exchanges and
marketplaces for goods and services. Atal (2020) and Fay (2019) claim that E-Commerce
activities on these platforms are expanding at a tremendous pace that is likely to continue,
especially with 5G implementation looming, although the governance around their undertaking
is not as well developed as it is for public utilities, and some have claimed the existence of a

governance chasm.

In determining where E-Commerce thrives, Brass and Hornsby (2019) identify two types of
online platforms, i.e., attention platforms and matching platforms. Attention platforms are
mainly search engines and social networks, which provide services to individual users.
Individual customers pay attention to their search patterns and purchasing habits, and these data
are purchased by a variety of sellers, including public authorities (Brass & Hornsby, 2019). The
authors argue that matching platforms are marketplaces where sellers and buyers, employers
and employees, or two individuals or firms may meet. Under matching platforms, the larger the
number of individuals and other users the platform provider may get on the attention platform,
the more that provider can offer on the matching platform (Brass & Hornsby, 2019). Under
such circumstances, E-Commerce businesses create value by matching customers with
complementary needs, such as software developers and users (Microsoft’s MS-DOS and
Apple’s App Store), publishers and book buyers (Amazon), drivers and potential passengers
(Uber), and, in many cases, including Google and Facebook, advertisers and consumers (Moore
& Tambini, 2018). This is realised by ensuring that once a platform dominates the relevant

markets, these network effects become self-sustaining as users on each side help generate users
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on the other (Ertz, 2022; Barwise, 2018). This brings out the aspect of how E-Commerce

platforms can dominate digital economy value chains from data to markets.

E-Commerce is also shaped by transaction platforms. According to UNCTAD (2019) and
Srnicek (2016), E-Commerce platforms are multi-sided markets with an online infrastructure
that supports exchanges and transactions between several different parties. The authors argue
that such platforms have become a core business model for major digital corporations (such as
Amazon, Alibaba, Facebook, and eBay), as well as for those that are supporting digitally
enabled sectors (such as Uber, Didi Chuxing, or Airbnb). By exploring double roles as
intermediaries and sellers, E-Commerce firms are likely to metamorphose, dominate the entire
E-Commerce value chain, and lock out emerging E-Commerce actors. For example, according
to West (2022), more than half of the goods that Amazon sells are through the Amazon
Marketplace and Fulfilment by Amazon (FBA) programs, the former, where sellers use the
platform to sell their goods but take care of the delivery themselves, and the latter, where sellers

also pay Amazon to warehouse their goods and arrange their delivery.

Thus, Amazon is also a retailer, meaning it stocks products and increasingly produces items,
such as personal electronics, fashion, and beauty products under its labels (West, 2022). It is no
wonder that Amazon boasts an almost 40% share of global online retail activity and 75% of the
e-book market, while its Amazon Web Services accounts for a similar stake in the global cloud
infrastructure services market (UNCTAD, 2019). Furthermore, E-Commerce platforms offer
opportunities for business transactions to traders who either do not want to or cannot operate
their online store (Peitz & Waldfogel, 2012; Singh, 2019). While some merchants use E-
Commerce platforms primarily as an additional business to their online store, others use them
to supplement their traditional stationery business (Bootle, 2019). It can therefore be argued
that E-Commerce is putting pressure on the stationary retail sector and that retailers are
increasingly looking for opportunities to take advantage of E-Commerce (Ertz, 2022). With
such a versatile multipronged business acumen, it is important to tease out how E-Commerce

penetration will work out for newcomers.

It has been argued by different scholars that E-Commerce can affect both demand and supply
fundamentals of markets. Peitz and Waldfogel (2012) hypothesise that on the demand side, E-
Commerce precludes potential customers from inspecting goods before purchase, yet usually,
online sellers tend to be newer firms and may have less brand or reputation capital to signal or

bond quality. E-Commerce sales also often involve a delay between purchase and consumption

29



when a product must be physically delivered (West, 2022; Peitz & Waldfogel, 2012). These
factors can create information asymmetries between buyers and sellers. However, E-
Commerce technologies reduce consumer search costs, making it easier to (virtually) compare
different producers’ products and prices (Peitz & Waldfogel, 2012). The same asymmetry
applies to E-Commerce actors/firms. Unlike traditional physical businesses or new E-
Commerce actors, dominant E-Commerce actors, due to their enormous economies of scale,
often intentionally lose money (Peitz & Waldfogel, 2012), i.e., ‘cannibalise their profits’ for
extended periods while still attracting investment capital, as a strategy to undercut any
competitor and still make a good profit (West, 2022). For example, Amazon has a tolerance for
eating into its profits, or even losing money to gain a competitive advantage, and has used books
as loss leaders in the book industry to lure consumers to its website, gather data, make profits
on bigger ticket items, and capture an increasing market share (ibid). The logic behind this
‘voluntary cannibalisation of profits’ by Amazon is aimed at delaying profits to build a
customer base and damage competition (Peitz & Waldfogel, 2012). Eventually, this strategy
puts different kinds of companies, even if they provide similar services, on an uneven playing

field (West, 2022).

COVID-19 has also played a critical role in the rise in prominence of E-Commerce. Both Ertz
(2022) and West (2022) claim that the COVID-19 pandemic has dramatically accelerated E-
Commerce when many physical stores and venues of non-essential businesses closed due to
social distancing, lockdowns, and curfews. This closure created significant difficulties for
businesses that did not offer a digital marketplace to their customers; thus, many took this as an
opportunity to initiate or accelerate digitalisation efforts, often by joining established platforms
or subscribing to turnkey online marketplace services (Ertz, 2022). Subsequently, what has
become clearer to many is that E-Commerce platforms are and will continue to be an
increasingly central aspect of business with all their challenges (privacy, taxation, and
regulation) and opportunities (productivity, efficiency, and convenience) (Ertz 2022; West,
2022; UNCTAD, 2021). It is due to this exponential boom that there is a rise of a narrative that
E-Commerce will support Small and Medium Enterprises (SMEs) competitiveness in both
global and regional markets through innovation and market diversification (Singh, 2019).
Indeed, West (2022) believes that there is no doubt that all countries and SMEs will participate
in E-Commerce because they are increasingly being integrated into the digital economy and are
developing policies to guide their integration. However, a critical question that requires
answering is how SMEs will be integrated, since wrong integration will undermine their gainful

participation in E-Commerce (Brass & Hornsby, 2019).
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Finally, trade agreements are increasing the adoption of E-Commerce by countries and
businesses. In 2021, there were about 105 trade agreements with E-Commerce provisions,
ranging from rendezvous clauses and best endeavours to E-Commerce to the comprehensive
and justiciable provisions (Tralac, 2022). Of the 347 Free Trade Agreements (FTAs) agreed
upon between 2000 and 2019, 235 had provisions related to E-Commerce, totalling 68% (Burri,
2021). According to Belayneh (2022), trade negotiations have functioned as Trojan horses to
lock in binding international rules for corporate interests. Thus, under E-Commerce
negotiations, Big Tech appears to be latching onto the opportunity to get a seat at the negotiating
table and cement its power to control data and E-Commerce governance. For example, while
the European Union’s proposal favours control of data by individuals based on fundamental
rights and values (James D. , 2020), Africa’s proposal calls for E-Commerce and data
governance-related rules that would serve to elevate her participation, given her current state as
a late-comer to the digital economy (Belayneh, 2022). This lack of cohesion among the key
actors in the digital economy is heightened by the global digital corporations, which are seeking
to expand their own data ecosystems and are working with their governments to push for them

in bilateral and regional Free Trade Agreements (James, 2020; Brass & Hornsby, 2019).

Overview of Common E-Commerce Provisions in Trade Agreements

In a bid to regulate data, states are seeking to enact and implement policies to foster data-based
industries within their borders and are pushing for the adoption of data governance frameworks
ranging from restrictions on cross-border data flows to entering into international agreements
to facilitate those flows (Kneuer & Milner, 2019). However, states at the global level (WTO)
are yet to jointly agree on how to handle the data and their flows across borders due to the
stalemate between developed countries, which are home to big tech and developing countries
(Moore & Tambini, 2018). Whereas the divergences are prevalent, discussions on E-Commerce
are largely being tackled in preferential trade agreements rather than at the World Trade
Organisation (WTO) level, with the latter being so far unresponsive to such governance shifts
(Burri, 2021). However, this observation can be challenged given the fact that the WTO has
had several engagements on E-Commerce, including the 1996 Singapore Round of
Negotiations and the framework of the 1998 WTO Work Programme on E-Commerce,
including the current Joint Statement Initiative (JSI), where the push for global binding E-
Commerce rules is at the top of the agenda. Nonetheless, Ertz (2022), Singh (2019), and

UNCTAD (2021) agree that regulating E-Commerce is even more critical given that neither do
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we have a full understanding of the implications of digitization for the entire body of global
trade rules, nor do we know how the current set of rules impacts on the conditions for data-
driven innovation and data governance in general. Furthermore, it can be agreed that issues like
data protection, which are becoming thorny in E-Commerce negotiations at WTO and in Free
Trade Agreements, seek to reinforce the same restrictions-akin to data flows-tariffs, and are

increasing the puzzle of data governance (Brass & Hornsby, 2019).
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Figure 3. Common E-Commerce provisions in Trade Agreements

The lack of consensus over a global (WTO) framework has led to incoherent approaches to
regulating E-Commerce. Indeed, it has resulted in a messy and fragmented situation both
concerning the substantive rules and the agreements’ membership (Burri, 2021). Despite the
recent reinvigoration of the E-Commerce negotiations under the Joint Statement Initiative at
the WTO, many of the disruptive changes underpinning the data-driven economy have
demanded regulatory solutions outside the ailing multilateral trade forum (Burri 2021; Singh
2019; UNCTAD, 2021). This demand is supported by Bootle (2019), who argues that there is
a need for the establishment of international standards to prevent the development of different
systems for E-Commerce in different parts of the world, which would prevent its full benefits
from being realised. Furthermore, whereas a global E-Commerce and data governance
framework is important, UNCTAD (2019; 2021) argues that the continued lack of such a
regulatory framework has resulted in a mushrooming and yet uncoordinated data governance
and E-Commerce frameworks at different levels, including domestic, regional, bilateral
(through Free Trade Agreements) and Plurilateral (WTO E-commerce Joint Statement

Initiative). The most problematic one (and has been criticised by the African Group in the
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WTO) is the latter (WTO JSI), which aims to agree on common rules in areas including enabling
electronic commerce; promoting openness and trust in E-Commerce; cross-cutting issues;
telecommunications and market access for E-Commerce firms (WTO, 2017). The
uncoordinated positions on data governance and E-Commerce are evident from proposals from
different WTO members, where four proposals are being fronted. The United States’ proposal
moots for control of the data by the private sector, while China’s proposal emphasises control

of data by the Government (James, 2020; Singh, 2019; Chen, 2015).

In conclusion, the era of data and E-Commerce has ushered in new challenges for global trade
law. As a result, Burri (2021) believes that policymakers are faced with the difficult task of
matching the existing, largely analogue-based, institutions and rules of international economic
law with the dynamic, scrufty innovation of digital platforms and data that flows regardless of
state borders. Brass & Hornsby (2019), Tralac (2022), and Srnicek (2016) caution that without
a regulatory framework, the digital economy will still occur, but it will be piecemeal and
uneven, as those that are already advantaged (incumbent businesses and privileged individuals)
will be able to capture the benefits, while but start-up and micro businesses and those

disadvantaged by poverty, geographical location, gender, race or other factors will be shut out.

Data and Its Importance in E-Commerce

The general characteristics of the new production logic can be summarized as the
development of a ‘free service’ that is reliant on the continuous, dynamic, and almost real-
time flow of data between users, intermediaries, content creators, and other parties, to
support both indirect and direct forms of monetization and customization....the ‘central
broker’ in this new production logic is not the publisher or developer of the content, it is the

intermediary distributor or platform owner (Kerr, 2016).

Several scholars have attempted to explore the Data-E-Commerce nexus. According to Burri
(2021), Data and its flow matter a lot for E-Commerce that countries are seeking to: a) regulate
the cross-border flow of data by regulating trade in goods and services as well as the protection
of intellectual property; and b) install certain beyond the border rules that demand changes in
domestic regulation, for example, concerning procedures with electronic signatures or data
protection. A similar view is held by West (2022), who believes that big tech in the taxonomy
of GAFAA (Google, Apple, Facebook, Amazon, Alibaba) and GAFAM (Google, Apple,

Facebook, Amazon, Microsoft) have dominated E-Commerce due to their capacity to harness
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data and its value. Burri (2021) also believes that data is central to today’s economy since it
enables people to connect instantly, companies to do business smoothly, and governments to
offer new services to their citizens efficiently. Indeed, the author believes that given its core
role in E-Commerce, data should be included as a ‘fifth” item to the traditional list of issues
addressed by trade policy, i.e., movement of goods, persons, services, capital, and data. One
can tell, therefore, that there is a rising debate on the need to appreciate the interlinkages
between data and E-Commerce, given the fact that, as argued by Meltzer (2016) and Tralac
(2022), the wheels of international trade, from the smallest informal trade to a major supply
agreement, contracts transactions, E-Commerce stores or digital platforms are powered by data

and the internet.

A novel aspect of the digital economy is the aggregation of large amounts of data in the cloud.
Digitalisation allows data to flow from all corners of industry and society, not only from sensors
built into production lines but also from electric meters, security cameras, customer service call
logs, online clicks, point-of-sale registers, status updates on social media, and post-reactions,
such as “likes” (Anushka, 2020). Access to and analysis of data are becoming crucial for the
competitiveness and expansion of companies across sectors (Singh, 2022). Manufacturers and
exporters increasingly depend on data analytics, not only because they have digitised their
operations, but also because they use support services that require access to data, such as
shipping and logistics, retail distribution, and finance (Manganelli & Nicita, 2022). This
reinforces the argument that E-Commerce and Data are interlinked variables driving the digital
economy. While assessing the digital revolution, Satnan, Schneider, and Green (2018) claim
that it has ushered in a new phase of neoliberal economic globalisation, where market power is
synonymous with network-data power. According to Gurumurthy and Chami (2022), data has
emerged as an important topic in contemporary law and policy because it is critical to
understand whether and how countries’ participation in E-Commerce has been affected by data
governance. According to Azmeh and Foster (2016) and Manyika et al. (2016), data flows have
played a revolutionary role in the global economy, revolutionising the production and trade of
existing goods and services, subsequently creating new geographies of production and trade
through facilitating outsourcing processes and enabling real-time integration of global supply

chains.
The versatile nature of the Data-E-Commerce nexus should be clearly emphasised. Burri (2021)

hypothesises that at a micro level, the value of data changes the traditional relationship between

consumers and producers. This is because while in the past, companies sold products to their
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customers in return for money and some negligible data, today, transactions and indeed every
interaction with a consumer produce valuable information (Burri, 2021; Satnan, Schneider, &
Green, 2018). As the digital evolves, Singh (2019), Setnan, Schneider, and Green (2018), and
Iyer, Achieng, Borokini, and Ludger (2021) emphasise that it has become more obvious that
cross-border data flows are indispensable, particularly in the era of big data. This does not only
apply to digital enterprises but also to more conventional companies in sectors like
manufacturing and logistics. This belief is corroborated by Liu (2010), Burri (2021), and Kneur
and Milner (2019), who argue that we seem to be at the beginning of a period where data and
its governance-related provisions will only increase in importance as many classic trade
provisions, such as tariffs, become relatively less important in the digital economy. While this
is partially true, Brass and Hornsby (2019) argue that issues like data protection, which are
becoming thorny in E-Commerce negotiations at WTO and in Free Trade agreements, seek to
reinforce the same restrictions akin to data flows-tariffs and are increasing the puzzle of data

governance.

Data is also supporting the evolution of E-Commerce, where big tech is no longer concentrating
on the sale of goods and services online, but rather on the monetisation of data collected by
users of E-Commerce platforms. As argued by Srnicek (2016) and Vincent and Arno (2012),
data monetisation is done through leveraging Platform user data to offer precision advertising
services (e.g., Google, Facebook); using Data from the Internet of Things to support innovation
and make supply chains more efficient; use by E-Commerce platforms to offer augmented
services or to raise fees for using the platforms; and by selling or renting it out as a service,
software, or infrastructure needed to operate in a data-driven economy (e.g., Amazon Web
Services). For example, Belayneh (2022) argues that while Amazon is recognised by most as
an E-Commerce company, it generates more than half of its profits from its cloud computing
branch, Amazon Web Services (AWS). Similarly, Google and Facebook make most of their
money through targeted advertisements based on surveillance dossiers. Big Tech relies on data
for profits through a business model that aims to monopolise the collection, control, and transfer
of data worldwide (Belayneh, 2022; Meltzer, 2015; Chen, 2015). Therefore, data can be
regarded as an indispensable pillar of international trade and one of the world’s highly prized

tradable resources.
While data arguably support the rise of E-Commerce, the effect is not only positive but also

negative. UNCTAD (2019) believes that in the past decade, a plethora of E-Commerce

platforms have emerged around the world using data-driven business models and disrupting
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existing industries in their wake. These platforms, as claimed by Belayneh (2022) and
UNCTAD (2019), have a major advantage in the data-driven economy, given the fact that, as
both intermediaries and infrastructures, they are positioned to record and extract all data related
to online actions and interactions among users of the platform. Chen (2015) and Liu (2010)
believe that this data extraction is cut-throat because the growth of digital platforms is directly
linked to their capacity to collect and analyse digital data, coupled with their interests and
behaviour, which depend greatly on how they monetise that data to generate profits. As aresult,
if cross-border data flows have revolutionised the production and trade of existing goods and
services, the enclosure of data by E-Commerce platform monopolies has created a skewed and

exclusionary marketplace.

Apart from economic and social policy discourse, data governance, and its concentration and
accumulation and how these impact countries' gainful participation in E-Commerce have gained
academic discourse and research. These have largely focused on the emerging data divide, which
reflects the wide differences that exist between and within countries to harness data for participation
in E-Commerce (Chen, 2015; Nye, 2011). Indeed, understanding the data governance and E-
Commerce participation nexus is important given the fact that Countries with limited capacities to
turn data into digital intelligence and business opportunities, and use them for economic and social
development, are at a clear disadvantage in participating in E-Commerce, which will widen
inequalities (WTO, 2017; UNCTAD, 2021). This is because an exclusive marketplace in the
digital economy is likely to occur since, as argued by Kneur and Milner (2019), concerning
trade, the concentration of data among a small number of big tech firms has triggered questions
over how this will affect the gainful participation of newcomers in E-Commerce, as such firms

are capable of abusing their dominance.

As the digital economy evolves further, data has become even more inextricably interwoven
with all aspects of the world economy, including global value chains and international trade.
Given the inherent interlinkages, contemporary Trade discourse is centred on the
growing interplay between data governance, especially cross-border data flows and E-
Commerce (Singh, 2022; Gurumurthy & Chami, 2022; Iyer et al, 2021). Indeed, with trade
increasingly becoming digitalised, cross-border data flows are becoming more important for
international transactions, with access to and analyses of data becoming crucial for the
competitiveness and expansion of businesses across sectors (UNCTAD, 2019; Google, 2010).
Meltzer (2015) and Schmidt and Cohen (2013) believe that E-Commerce value chain actors

like Manufacturers and exporters are increasingly becoming dependent on data analytics, not

36


https://dig.watch/issues/data-governance

2.6

only because they have digitised their operations, but also because they use support services
that require access to data, such as shipping and logistics, retail distribution and finance.
Therefore, because Data are invaluable in terms of gaining a competitive advantage, as earlier
pointed out, E-Commerce platform providers are often happy to provide services in return for

data rather than money (Singh, 2022).

In conclusion, there is ample evidence to qualify the fact that data flows are creating significant
value for the global economy and exert a greater impact on E-Commerce than the traditional
flow of goods (Martina, 2021). Data governance is more than just storing, cleansing, or
consolidating data, but is about a framework of policies and practices on how to collect, process,
store/protect, and apply data to enable gainful participation in E-Commerce (West, 2022). Thus,
it can be argued that to succeed in E-Commerce, where data is the oil and fuel, it is essential to
master data governance (West, 2022; Atkinson & Cory, 2021). To understand the governance
of data and E-Commerce, one must examine the actors involved across the data value chain and
their interests. The section below examines the nuances of actors in data governance and E-

Commerce and their respective interests.

Power and Actors in Data Governance and E-Commerce and their Interests.

1t is not from the benevolence of the butcher, the brewer, or the baker that we expect our
dinner, but from their regard to their own self-interest. We address ourselves not to their
humanity but to their self-love, and never talk to them of our own necessities but of their

advantages (Smith A. , 1776)

Whether technology finds its way into a company, whether it is used to change or replace work
processes, and whether it creates better- or worse-paid jobs or new qualifications in the process
depends on the actors involved and the relationships between them (Pfeiffer, 2022). Indeed,
the data governance ecosystem comprises a wide array of actors. Srnicek (2016) and Ertz (2022)
categorise such actors to include consumers, traders, researchers, and policymakers/regulators.
The authors argue that the main digital platforms are a few global companies, i.e., Amazon,
Facebook, Netflix, Google, Apple, Microsoft, Alibaba, and Tencent, which are among the top
10 leading corporations in terms of market capitalisation (Manganelli & Nicita, 2022). These
corporations are at the core of a complex and multifaceted digital ecosystem cutting across all
industries, markets, and societies (Ertz,2022; Manganelli & Nicita, 2022). The authors make a

categorisation of the actors to include:
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a) Organizations, running very different kinds of businesses or providing public services, e.g.,
ICT Manufacturers, network operators, communications service providers, a multitude of
digital platforms, creative content producers, advertisers, applications producers, and
vertical companies i.e., industries horizontally impacted by digital transformation (for
example, automotive, energy, food and agriculture, healthcare, manufacturing,

finance/banking, transportation and logistics among others).

b) Middle and end-users consuming different kinds of digital and ICT products, e.g., private
and public organisations. Middle users are individuals or departments who act as
intermediaries between the ICT product and the end-user, e.g., IT departments managing
company servers, librarians providing access to online databases, and teachers integrating
educational software into their curriculum. On the other hand, end users are the individuals
who directly interact with the final product to get their job done, e.g., students using

educational apps, customers using online banking platforms.

¢) Digital platforms having a broad scope of activities: for example, online advertising,
marketplace services, internet search engines, social media, creative content aggregations
and distribution, video-sharing, communication services, product price comparison,

distribution, payment system services, among others.

The need for coherence in balancing the interests of actors, i.e., States, Big Tech platforms, and
Small and Medium Enterprises (SMEs), regarding the data value chain and E-Commerce
governance brings into question the need to understand their respective interests (James D.,
2020; UNCTAD, 2021). Indeed, Leonila and Maciel (2020) claim that a key problem
manifesting itself in data governance for E-Commerce and data governance is the difference in
interests among countries and regional groupings in various negotiating forums, i.e., whether,
in a bid to foster E-Commerce, cross-border data flows should be guarded (restricted) or
conditioned. Ertz (2021), Leonila and Maciel (2020), and Atal (2020) note that two approaches
to governing these flows for E-Commerce are being advanced, i.e., a restrictive/guarded
approach and a conditional transfer/prescriptive approach. With regards to latecomers, Singh
(2022) claims that their interest is in a framework for governing cross-border data flows that
complements and is coherent with their respective national policies, and as such, will facilitate

their nascent firm’s effective participation in E-Commerce.
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As major actors in data governance, digital platforms concentrate on mining private information
and proposing, to each user, different offers based on what the platform algorithm calculates,
at the precise moment, to be the user’s reserve price (Manganelli & Nicita, 2022). To achieve
this, Solon (2017) indicates that Big Tech platforms enact rules that their users must follow
when they interact, as they have become ‘private rule makers’ or ‘private regulators’ which
organise the exchange between a plethora of users. Moreover, some Big Tech platforms have
reached an enormous scale and size, in terms of customers, revenue, market capitalisation, and
unprecedented economic and social relevance (Manganelli & Nicita, 2022). These platforms
compete in global markets, interconnecting an enormous and growing number of users, and
interacting with a myriad of companies ranging from traditional communications and media
players to small, specialised companies (Manganelli & Nicita, 2022; Solon, 2017). Ultimately,
Big Tech relies on profiling to monetise data by either using information directly, as retailers
for online trade, or indirectly, mainly as recipients of targeted personalised advertising (Singh,

2022; Manganelli & Nicita, 2022).

Another key interest to examine is that of Big Tech firms. Belayneh (2022) believes that at the
heart of Big Tech’s trade agenda is the demand for free cross-border data flows, which, in a bid
to obtain, the tech lobbying recommends banning data localisation and watering down data
privacy protections. As earlier noted, data localisation rules require companies to store and
process certain types of data (often personal or financial) where it is extracted, which hurts Big
Tech’s bottom line, as massive data centres largely located in the U.S. have lower operational
costs. Both Belayneh (2022), Iyer, Achieng, Borokini, and Ludger (2021), and Burri (2021)
believe that Big Tech’s interest in data localisation is to increase their monopolist extractivist
model. Their strategies to achieve this typically include creating platforms, gathering and
exploiting vast quantities of user data, product bundling, building large-scale infrastructure,
strategic acquisitions, and political lobbying (Moore & Tambini, 2018). Their interest is also to
establish and secure leading platforms with which they will build a network of customers, i.e.,
leveraging the platforms to operate as the main link between consumers and various market

actors (Brass & Hornsby, 2019).

A critical analysis of the construction of digital infrastructure where big tech is investing
colossal resources also helps tell their interests. According to Solon (2017), Fay (2019), and
Oyedemi (2019), Big Tech corporations are willing to construct a digital infrastructure like fibre
internet cables, cafes, and connectivity for free, purposely to increase data

extractivism/generation. For example, Facebook has launched the Free Basics app in 22 African
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countries to corner the African mobile Internet market potential, whereby, through working
with local telecom operators, internet users will have access to Facebook and other selected
websites and services without data (Oyedemi, 2019). The logic behind this ‘free service’ is to
provide a free sample of the Internet to those without access in the hope that they will eventually
value buying data to access the Web and information that will benefit them (Solon, 2017,
Oyedemi, 2019). One can ask why to give people free internet and infrastructure and not
platforms. This is because for Big Tech to be successful in capital agglomeration, they need
people to be connected to the Internet, and the billions of people without access to the Internet
represent a potential market to be captured (Ye, Schneider, Shanin, & Ploeg, 2019). Moreover,
as Oyedemi (2019) argues, in the digital technology economy, if you are not paying for it, then
you are the commodity. Thus, the lack of investment in Internet infrastructure in Africa provides
both challenges and opportunities for digital capitalists like Facebook, who, in their benevolent

pursuit of digital capital, aim for global domination (Ye, Schneider, Shanin, & Ploeg, 2019).

While assessing the interests of the Big Tech corporations, James (2020), Meltzer (2015), South
Centre (2017) and Singh (2022) argue that platforms like Google, Apple, Facebook, Amazon,
Alibaba, and eBay, often regarded as the “ruling class” of the digital world are pushing for data
governance regulations in E-Commerce negotiations which will consolidate their extractivist
business strategy in the digital economy, lock-out competition and consolidate their first mover
advantages. Such proposals include gaining rights to access markets globally; extracting and
controlling personal, social, and business data around the world; locking in deregulation and
evading future regulation; accessing an unlimited supply of labour that has been stripped of its
rights; expanding its power through monopolies; and avoiding the payment of taxes (James,
2020; South Centre, 2017). Thus, these are not only among the wealthiest private companies
but are also defining new market models on how digital capitalism is evolving (Schwab, 2016).
While the United States subscribes to this model, and the European Union preconditions such
flows to “trust and individual rights”, China’s model is for data by the Government (UNCTAD,
2021; Singh, 2022).

The state is another indispensable actor in data governance, given its role as a regulator of Big
Tech. According to Manganelli and Nicita (2022), state intervention has become crucial for a
fair and effective functioning of the digital market society, bringing back to the state a leading
role in rulemaking for those fundamental digital rights. Such rights are categorised by
Manganelli and Nicita (2022) to include consumer protection in E-Commerce and online

services, online privacy and data protection, and cybersecurity. According to Pfeiffer (2022),
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Gurumurthy and Chami (2022), the interests of states that are latecomers to the digital economy,
regarding a regulatory framework, focus on the need for such frameworks to provide flexibility
with data flow governance so that countries with varying levels of readiness and capacities have
the necessary policy space to design pro-development national data and E-Commerce
regulatory policies and agreements. Burri (2021) hypothesises that data protectionism’ seems
to be on the rise because states find it necessary to localise different elements of data flows to
ensure jurisdictional control and enforceability of national rules. While this may be ideal for a
mutually beneficial E-Commerce, Gurumurthy and Chami (2022) caution that the first comers
who are dominating E-Commerce and digital infrastructure are interested in unfettered data
flows, which are impervious to the autonomy that digital latecomers need to steer the digital
economy towards their socio-economic development. Such positions are often explored in free
trade agreements, and where necessary, the first comers, through the use of trade sanctions
threats, end up blocking the efforts by the late comers to restrict data flows within their

territories (Singh, 2022; Atal, 2020).

Satnan, Schneider, and Green (2018) argue that a key question to ask is how governments can
preserve the interests of consumers and the public at large while continuing to support
innovation and technological development induced by Big Tech. Ertz (2022) concurs with this
question by noting that by embracing agile governance, governments will be behaving just as
the private sector, which has increasingly adopted agile responses to software development and
business operations more generally. This means governments' interests should be to
continuously adapt to a new, fast-changing environment, reinventing themselves so they can
truly understand what it is they are regulating (Ertz, 2022; S@tnan, Schneider, & Green, 2018).
James (2020) and Singh (2022) opine that to do so, governments and regulatory agencies will
need to collaborate closely with the private sector and civil society. It is also in the interest of
Big Tech to perform several roles simultaneously, i.e., as a producer of devices that are used
for data extraction as well as the software to do so (Prainsack, 2020). Big Tech is also interested
in shaping the digital research agenda and has become a force to reckon with in the funding
landscape across the globe (Ye, Schneider, Shanin, & Ploeg, 2019). They run research institutes
and provide research funding in areas that they consider important, thus setting and controlling
research agendas without the public accountability requirements that traditional research

funders face (Prainsack, 2020).

E-Commerce platforms are other actors in data governance who collect or have access to

personal and non-personal data from those entities they interface with. According to Mian and
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Rosenthal (2016), Manganelli and Nicita (2022), and Oyedemi (2019), those data may originate
from (a) a direct disclosure, e.g., to let the platform (better) perform the match-making activity
or provide (free) online services, or from (b) an indirect disclosure. As argued by West (2022),
due to the massive number of users and the vast amount of time spent by online actors, platforms
collect an incredibly high amount of users’ data, which allows their algorithms to profile
individual demand for services and products for each user, in terms of preferences, needs, and
willingness to pay. This data is monetised by the tech platforms through direct profiling (as
retailers for online trade) or indirect profiling (as recipients of targeted personalised
advertising). Moreover, data allows algorithms to gradually improve themselves as new data is
analysed and improve estimations of users’ preferences and the quality of profiling (Manganelli
& Nicita, 2022). In other words, users give digital platforms data providing information on
preferences on products, services, friends, news, political-social-economic ideas, and visions of
the world, and platforms efficiently select and propose to their products, services, friends, news,
political ideas, or vision of the world that (a) match their preferences and (b) save their search

time (Manganelli & Nicita, 2022; Ertz, 2022; Fay, 2019).

Furthermore, to have a clear appreciation of the interests of E-Commerce platforms, it is
important to understand their nature of operation and market dominance. Moore and Tambini
(2018) hypothesise that one cannot ignore the interests of Governments in the data governance
and E-Commerce equation. According to @verby and Audestad (2021), Governments as actors,
especially latecomers to the digital economy, are increasingly pushing for localisation of data
within their jurisdictions. This is being opposed by first-comers who believe that imposing
barriers to data flows impinges directly on trade and may endanger the realisation of an
innovative data economy (@verby & Audestad, 2021). The first-comers argue that their interest
in unrestricted data flows is informed by the argument that the provision of any digital products
and services, cloud computing applications, or the Internet of Things (IoT) and Artificial
Intelligence (AI), would not function under restrictions on the cross-border flow of data (Burri,
2021; Chen, 2015; Moore & Tambini, 2018). Nevertheless, Overby and Audestad (2021) assert
that governments around the world are interested in a search for a new strategy and framework
to govern the digital public sphere, leading to what many are calling a platform governance

agenda.
On the side of Small and Medium Enterprises (SMEs), their major fear, rather than interest, is

the likelihood of being unable to compete with Big Tech platform companies, which enjoy the

benefits of scale, historical subsidies, technological advances in strong state-sponsored
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infrastructure, and a system of trade rules written by their lawyers. This is even more concerning
given the fact that several private firms specialise in collecting and consolidating data from vast
public data sources (Mian & Rosenthal, 2016). Thus, in a bid to tackle this inherent danger,
their interests lie in rules that erect barriers that regulate the access and cross-border flows of
data to provide the potential for local firms to grow without early competition from mature
international firms, and as such, resemble approaches for nurturing infant industries in the
digital sector (Chen, 2015). While seen as a censorship issue, this approach is also an economic
issue. Indeed, Azmeh and Foster (2016), Chen (2015), Liu (2010), and Mian and Rosenthal
(2016) argue that restriction of cross-border data flows has been used by China, through the
“great firewall of China”, to nurture and wean competitive web giants such as Ali Baba and
TaoBao (E-Commerce sites), Weibo (Twitter-like service), Baidu (Search engine), and Tencent

(social networking)— which are directly attributable to these policies.

While it appears that the different actors are pushing their respective, often different agendas,
Ertz (2022) claims that E-Commerce platforms are in a symbiotic relationship with all actors,
like Governments, SMEs, and platform users/consumers. They can be characterised as digital
conglomerates, as their business operations have expanded far beyond their original business
idea (@verby & Audestad, 2021). Thus, the E-Commerce platform’s interest is to make profits
by providing an avenue for the customers to purchase goods or services, if necessary, by paying
a usage fee (Ertz, 2022). Singh (2022) also opines that E-Commerce platforms provide the
suppliers with space to trade and receive a commission from the suppliers. Thus, concerning
data governance, Atal (2020) and Mian & Rosenthal (2016) believe that E-Commerce platforms
are interested in no barriers to information flows, as this might hinder economic activities. In
their quest for unrestricted data flows, Burri (2021) and Pfeiffer (2022) believe that these
platforms are not showing interest in the development of principles that seek to balance the free
flow of data with national interests in the fields of privacy and security. Thus, big data and E-
Commerce platforms are hungry to get hold of more and more data to the extent that, under the
guise of the benefits of free trade, they are lobbying governments to push for their exploitative

business model abroad in trade agreements (Burri, 2021; Overby & Audestad, 2021).

Finally, Brass & Hornsby (2019) identify Civil Society as another actor in shaping International
Economic Law regarding E-Commerce and data governance and include public interest and
market-oriented actors such as NGOs, think tanks, academia, and domestic industry groups.
They are interested in impacting the development of laws governing E-Commerce and data

flows, pressing for new regulations or reforms (Brass & Hornsby, 2019; Meltzer, 2015; Atal,
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2020). Their key desire is to push for a discussion on data governance beyond data protection,
given the multi-dimensionality of the data and the E-Commerce nexus (Pfeiffer, 2022). This is
very important in countering the interests of fast-comers who aim at sustaining and expanding
global market access for their digital corporations and are using multilateral and plurilateral

trade negotiations to push for free cross-border data flows (Gurumurthy & Chami, 2021).

A point of convergence among all parties is that data is an indispensable commodity in
facilitating E-Commerce, both at the national, regional, and global levels. Indeed, both actors
agree on the fact that data is a key resource as it empowers Artificial Intelligence, which,
through algorithms, rules the digital and E-Commerce world. There is also a growing consensus
that data is a “precious raw material” driving the digital economy, and whoever collects and
controls it owns its economic value and ultimately controls the digital economy (Singh, 2020).
Among latecomers like African countries, it is also largely acknowledged by their governments
that the benefits of E-Commerce will be equitably distributed if African Economies can regulate
cross-border data flows and their monetisation (Singh, 2020; Gurumurthy & Chami, 2022).
Both authors caution that because of the scale of the operation of Big Tech and the power they
have accrued as a result, as well as the complexity of the new governance challenges they
present, it is strenuous for any individual country to go it alone on regulation. While there is
agreement that a global regulatory regime on data rights is vital, James (2020) affirms that the
actors should further to multi-dimensional but coherent data regulatory frameworks since global

approaches for data and E-Commerce governance are as important as regional approaches.

Digital Capitalism for Digital Colonialism? Power Relations in Data Governance
and How They Shape E-Commerce

“The capitalist will sell us the rope with which we will hang them”, Vladimir I. Lenin

The notion of data politics (power relations of data) emphasises the ‘performative power of
data’. It understands data not only for its representational capacities but also as a force
‘generative of new forms of power relations’ (Berti, Marina, Ponti, & Craglia, 2020). As data
is collected and processed, it generates power imbalances and information asymmetries, which
bring into question the subjects and objects that such data concerns. Data politics conceives
data as ‘an object of investment’ that is ‘produced by the competitive struggles of (actors) who
claim stakes in its meaning and functioning’ (ibid). Furthermore, data power relations look at

both how data subjects are governed and how they can intervene in the data regimes by
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recognising and claiming their rights and being active in the politics of data with their everyday
acts (Ruppert, Isin, & Bigo, Data Politics, 2017). Data and cross-border data flows have become
one of the relatively new topics in global trade law discussions, which has led to many questions
being raised in this context, for instance, whether and how the existing trade rules apply to data
flows (Burri, 2021). While exploring the Data-E-Commerce nexus, Atkinson and Cory (2021
propose that scholars ask questions like how countries are positioning themselves in the era of
E-Commerce governance concerning data governance (whether they are sanctioning free cross-
border data flows or restricting such flows), and to what extent international commitments
constrain domestic policy space, concerning data protection? These questions are critical, as
claimed by Burri (2021), since at the onset, there is no common agreement on a definition of
data flows in trade agreements, despite the widespread rhetoric around the term and its frequent
use in reports and studies. Yet, without an E-Commerce policy that is coherent with the
respective data policies, it will be limiting for countries’ gainful participation in E-Commerce
(Atkinson & Cory, 2012; Belayneh, 2022; Brass & Hornsby, 2019). This begs the question of

understanding the power relations in data governance and E-Commerce.

In attempting to define Capitalism, Rutazibwa and Shilliam (2018) opine that it is an economic
system of generalised commodity production predicated upon a highly asymmetrical
distribution of the means of production, and which has as its objective the production of surplus
value. From an Afro-centric point of view, to understand capitalism and Africa, one needs to
examine the global system of production and exchange of which Africa is a part. According to
Tandon (2011), the fundamental reality of Africa is that it is integrated into a global system of
kleptocratic capitalism characterised by primitive accumulation or "rent-seeking" by the rich
nations and within each nation by the rich power elite. This creates, at the opposite polar end,
the dispossession and disempowerment of the masses of the people. Kleptocratic capitalism is
a system of economic production and exchange; the creation of fictitious wealth without going
through the production of real wealth; and political governance controlled by “looters and
daytime robbers” (Tandon, 2011). It is rent-seeking by the rich nations, and within each nation
by the rich economic and power elite, which eventually creates, at the opposite polar end, the

dispossession and disempowerment of the masses of the people (Tandon, 2011).

Regarding the digital economy, Ye et al (2020) believe that capitalism has now expanded to
include the growing technology markets that are based mostly on US companies developing
and delivering digital devices, digital social media platforms, and digital services. It can also

be said that the working definition of Big Tech corporations is likening them to digital
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capitalists (Brass & Hornsby, 2019). Given the fact that information for development is
primarily driven by market expansion and market deepening, the latest accumulation wave of
digital capitalism generates information technology boosterism and digital utopianism (Ye,
Schneider, Shanin, & Ploeg, 2019; Mian & Rosenthal, 2016). The claim that digitalisation and
capitalism intertwine, as argued by Schwab (2016), is nothing new, as the two variables
reciprocally accelerate each other. This has supported digital colonialism, whose main ambition
is to accumulate data through transforming the economy into what is known in all the
international forums as the fourth industrial revolution. The researcher defines digital
colonialism as a systemic appropriation of data and digital labour from the Global South

through extractive, often invisible, governance models.

Because of its dynamism, Srnicek (2016) believes that the digital economy is presented as an
ideal notion that can legitimate contemporary capitalism more broadly. This is because the
digital economy is becoming a hegemonic model, e.g., cities are to become smart, businesses
must be disruptive, workers are to become flexible, and governments must be lean and
intelligent (Scasserra & Elebi, 2021; Setnan, Schneider, & Green, 2018). As a result, capitalism
has turned to data as one way to maintain economic growth through digital technologies, with
data increasingly becoming central to firms and their relations with workers, customers, and
other capitalists (Srnicek, 2016). This is more evident since digital capitalism has ushered in a
new-age colonialism where countries from the Global South are the source of data (Gurumurthy
& Chami, 2022). It is, therefore, no wonder that contemporary enclosures seek to dismantle any
barriers to commodification that restrict the development of an ever-more-flagrant law of value
that is so central to the operation of neoliberal capitalism (Rutazibwa & Shilliam, 2018). Linked
to historical colonialism, where any resistance was crushed through force, i.e., extermination
(Fanon, 1964), digital colonialism is being enabled through bilateral and global (WTO) trade
agreements, whereby countries are being coerced to agree to binding rules that seek to safeguard

the free cross-border flow of data with limited state intervention (Scasserra & Elebi, 2021).

While the goal of capitalism has always been the same, i.e., the accumulation of wealth to keep
the colonial machine in motion, its mechanisms change with and adapt to various eras. For Big
Tech, the new paradigm of capitalism works by allowing them to reach untapped poor markets
by providing seemingly free access to technology platforms or a basic second-grade product
that is affordable to the poor (Oyedemi, 2019). The myth of free access describes a culture of
charitable acts in the pursuit of capital and permeates many deeds by technology corporations;

it draws on benevolent acts to pursue broader objectives of capital gains (Oyedemi, 2019). Such
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is the logic of big tech that as the people at the bottom of the economic pyramid gain access to
these technologies, the corporations increase their market base and potential market growth
(Ye, Schneider, Shanin, & Ploeg, 2019). In the process, digital corporations accumulate users
within the collapsed context of time and space, who in turn become commodities offered to
marketers and advertisers (Oyedemi, 2019; Ndemo & Weiss, 2017). Thus, digital capitalism
facilitates digital colonialism through dynamic shifts in the means of production, where human
beings are the producers of the raw material, i.e., data. For example, information (including
personal information) has become a product that is produced every second from human
behaviour and is marketed (Ndemo & Weiss, 2017). From a labour perspective, human
collective intelligence has become collective unpaid labour through the acts of liking, rating,

tagging, evaluating and reviewing products, places, and services online (Oyedemi, 2019).

Reputable scholars have argued that digitalisation is a consciously employed tool in achieving
a capitalism-driven colonialism, rather than being the initial driver. For example, Schiller
(2014) believes that powerful actors of ‘old industrial capitalism’ use the digital option to enable
and shape a new form of capitalism, whereby they control distribution, thus creating a vital
avenue to market power. Indeed, it is argued that we are experiencing a fundamental shift from
industrial capitalism to digital capitalism (Jordan, 2020). Whereas Schiller (2014) argues that
the digital economy is marked not by expansion but by contraction, this dissertation seeks to
disagree that, instead, the market is expanding, thanks to digitalisation, which has made it
possible for market diversification. Moreover, the expansion of the digital economy is made
possible due to surveillance capitalism, where the platform often becomes the central economic
player (Jordan, 2020). Ultimately, this capitalism calibrates digital colonialism through a tightly
knit system that mankind is not only appropriated to capitalism but is also locked in sustained
surveillance and exploitation (consciously and unconsciously) of data (Mejias & Couldry,

2024).

From a digitalisation lens, much of the scholarship opines that the global data economy is an
uneven playing field. Gurumurthy and Chami (2021) illuminate how narratives like multi-
stakeholderism often cover neoliberal lock-ins, enabling dominant actors (big tech and digital
frontrunner countries) to cement their interests through trade and infrastructure deals.
Borrowing the works of scholars like Nkrumah (1965), Mignolo (2009), and Couldry & Mejias
(2020), this can be crafted as digital colonialism, i.e., the appropriation of data and digital labour

from the Global South through extractive, often invisible, governance models. Unlike historical
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colonialism, which was territorially bounded, digital colonialism is continuous, ubiquitous,

infrastructure-driven, and perpetuates a new form of capitalism: digital capitalism.

To investigate the power relations of data governance and E-Commerce, scholarship has
assessed how digital capitalism perpetuates digital colonialism. Coined by Schiller (2000),
digital capitalism has resulted in the adjustment of the global market system to accept a
profitable information-intensive orientation. According to the author, the architects of digital
capitalism, for whom the internet was no more than the technical key to the proverbial door
through which they wanted to pass, aimed at developing an economy-wide network that could
support an ever-growing range of intra- and intercorporate business processes (Schiller D. ,
2000). This objective encompasses all business processes within and between different
companies, ranging from production to advertising scheduling and product engineering to
accounting, advertising, banking, and training, all of which are to be linked to one another
(Schiller D. , 2000). The transition to digital capitalism was to have rather unfavourable
consequences for the majority of the population, where the Internet was (and is) thus not simply
a passive instrument in the hands of capital, but rather turned into a ‘hurricane of destructive
creativity’ within neoliberal structures, drawing on the productive base and the structures of
control of emergent digital capitalism (Schiller D. , 2000). All these factors pave the way for
digital colonialism, with the internet as the crucial link for continued data siphoning from

people to data companies (Benyera, 2021), often domiciled in the former metropole.

To understand the deeply rooted advanced capitalistic and colonial nature of data governance
and E-Commerce, one needs to examine the tenets of historical colonialism when it comes to
infrastructure development in the global south. Several Marxist theorists have argued that the
digital economy is based on a new type of rent or the extraction of surplus value/data (Jordan,
2020). The similarity between traditional capitalism and digital capitalism is explored by
Graham, Andersen, & Mann (2015), who argue that digital colonialism could be deemed similar
to the traditional capitalism approach of setting up infrastructures such as railways and ports,
not for the benefit of the indigenous market, but to extract raw materials to return to Europe and
North America. Indeed, similar to how infrastructure built during the existing capitalistic era
involved minimal care and involvement of the local population, today’s digital infrastructure is
structured through poor content moderation, advertisement monopolies, and a host of capitalist
tools to ensure the commodification of people’s data while maximising profit by optimising the
bottom line (Graham, Andersen, & Mann, 2015). Under the current dispensation, like the old

industrial capitalism, which was based on extractivism, Iyer, Achieng, Borokini, and Ludger
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(2021) argue that Big Tech continues to exploit minimal data protection legislation and local
competition to set up widespread software communication solutions for the African market to
collect user data. (Iyer, Achieng, Borokini, & Ludger, 2021). This data is in the form of
consumer identities, consumer behaviours, beliefs, and other consumer-related information and
is used primarily for profit by selling insights to political players or third-party advertisers
(James, 2020).

The extractivist nature of the digital economy can also be seen through the lens of Marx’s
concept of general intellect, where he claimed that knowledge is embodied in the machines of
industrial capitalism, meaning that scientific, organisational, technological, and other forms of
knowledge have become a general force in production. In reality, the productive force of the
general intellect has been generalised in the brains and activities of many individuals enmeshed
in digital technologies (Jordan 2020). This view is shared by Dean (2012), who argues that:
Networked information technologies have been the means through which people have been
subjected to the competitive intensity of neoliberal capitalism, enthusiastically participating
in personal and social media — I have broadband at home! My new tablet lets me work
anywhere! With my smartphone, I always know what is going on! — We build up the trap that

ensnares us (P.124).

Therefore, just like old industrial capitalism birthed historical colonialism, whose aim was the
extraction of raw materials and labour to power manufacturing plants, digital colonialism is still
using the same strategy of extraction, which shows the linkage. Addressing such an extractivist
relationship requires a deeper understanding of the power relations that shape data governance

and ultimately determine the nature of a country’s participation in E-Commerce.

While a data and E-Commerce governance framework is important, Leonila & Maciel (2020)
warn of the pitfalls therein, especially with what they call ‘latecomers’ in E-Commerce.
Gerschenkron (1962) clarifies that ‘latecomers’ differ from ‘first-comers’ because the former
are still making their transitions to modernity, while the latter are already operating on the
development frontier. For example, UNCTAD (2021) and Belayneh (2022) argue that the
proliferation of national regulations on cross-border data flows may elevate compliance costs,
which can be particularly pernicious for micro and small enterprises in latecomers, but not for
first-comers like the U.S and China, as they control almost 90% of the market capitalisation of
the world’s largest digital platforms. Yet, Singh (2019), James (2020) and Iyer, Achieng,
Borokini, and Ludger (2021) argue that gainful participation in E-Commerce by latecomers to

the digital economy is dependent on the regulation of data, UNCTAD (2019; 2021) argue that
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unless appropriate policies are put in place, the latecomers risk finding themselves in
subordinate positions as mere providers of raw data, with data and their associated value capture

being concentrated in a few global digital corporations and other that control the data.

With the linkage between data and E-Commerce increasingly becoming more evident, Chen
(2015) and Leonila and Maciel (2020) note that tensions are rising among countries on the need
to ensure that data frameworks support their gainful participation in E-Commerce. This has
arisen out of the fact that data can also be used as a tool by E-Commerce participating countries
for market monopoly through internet filtering, through restricting market access to specific
firms, which allows such firms to expand and dominate E-Commerce (Singh, 2019; Iyer,
Achieng, Borokini, & Ludger, 2021). A case in such context is the “Great Firewall of China”,
for instance, which blocks market access to a large number of Western firms, was an important
factor in the emergence of Chinese digital firms such as Ali Baba, Baidu, Tencent, and TaoBao
who are rapidly catching up with their American competitors and challenging these firms in
several digital sectors (Chen, 2015; Vincent & Arno, 2012; Iyer, Achieng, Borokini, & Ludger,
2021). This practice has triggered aspects of Anti-competitive practices for E-Commerce
dominance and created one of the major problems that small economies that seek to gainfully
participate in E-Commerce have to address (UNCTAD, 2021; James,2020). Therefore, it can
be claimed that without appropriate data governance frameworks at global, regional, and
domestic levels, these countries risk being excluded from the gains of E-Commerce (Leonila &

Maciel, 2020; UNCTAD, 2021).

Burri (2021) and Brass and Hornsby (2019) claim that the capitalism of the high- and middle-
income economies is increasingly being dominated by data-dependent big tech. As a result,
they are obtaining market power to continue developing and constantly extracting valuable
information from large accumulations of data, which is reminiscent of digital colonialism
(Megjias & Couldry, 2024). Chen (2015) and Liu (2010) believe that this data extraction is cut-
throat because the growth of digital platforms is directly linked to their capacity to collect and
analyse digital data, coupled with their interests and behaviour, which depend greatly on how
they monetise that data to generate profits. As a result, one could use the works of Cox (1989)
to argue that if cross-border data flows have revolutionised the production and trade of existing
goods and services, then the enclosure of data by E-Commerce platform monopolies has created
a skewed and exclusionary marketplace. This is because an exclusive marketplace in the digital
economy is taking place where, as argued by Kneur and Milner (2019), the concentration of

data among a small number of big tech firms has triggered questions over how this will affect
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the gainful participation of newcomers in E-Commerce, as such firms are capable of abusing
their dominance. According to Brass and Hornsby (2019) and Chen (2015), two countries, i.e.,
the USA and China in a race to control digital markets through their lead firms, e.g., the AG-
AFA: Alphabet/Google, Apple, Facebook, and Amazon for the USA and the BAT: Baidu,
Alibaba, and Tencent for China. Moreover, China is by far the biggest E-Commerce market,
mobile payments, internet users, and ride-sharing economy in the world (Meltzer, 2015; Chen,
2015; Brass & Hornsby,2019). It therefore seems like the geography of data flows is very
different from the geography of trade flows (Burri,2021).

Furthermore, it appears that the “data problem” for development is getting magnified since, as
argued by Gurumurthy and Chami (2022), the enclosure of data by E-Commerce monopolies
not only creates a skewed, exclusionary marketplace but also represents a huge opportunity cost
in terms of the unrealised public and social value of data. Because big tech wields enormous
power, this is raising difficult questions about their governance, regulation, and accountability,
because, over the years, bargaining has become less characterised by relational power and more
by agenda-setting and structural power (Moore & Tambini, 2018). These companies operate in
markets with important winner-take-all features, such as cost and revenue economies of scale,
scope, and learning, often switching costs, and locking users in (Moore & Tambini, 2018).
However, this claim is disputed by Brass & Hornsby (2019), who argue that actors never
operate in a market completely free from the influence of society or politics, because
governments regulate competition, underwrite technology, and develop a great number of rules
or institutions oriented toward governing markets. It is therefore not surprising that, beyond
the WTO and United Nations, political, business, and social leaders are increasingly coming
together to discuss coordinated policies that would enable their societies and economies to
maximise the benefits of the digital economy while minimising their risks (Brass & Hornsby,

2019).

It is also important to examine the power control aspects of the digital governance agenda-
setting by the different actors. Lukes (1986) defines power as the capability of an actor or
combination of actors to influence the functioning of the market directly or indirectly to achieve
a goal set by that or those actor(s). It is based on the probability that an actor can get another or
others to do what the actor wants despite resistance (Lukes,1986). According to Brass and
Hornsby (2019), a variety of actors can affect the functioning of markets and thus have market
power. The goal for firms is widely assumed to be maximising profits, and for nation-states to

increase wealth, because using power in a market is a strategy employed to reduce choice for
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others. Large corporations and the major economic powers are thus endowed with potential
and power. Yet, if markets are unregulated, incumbents with the capability to do so will try to
dictate terms to others, especially when they are threatened with serious loss or outright (Brass
& Hornsby, 2019). By contrasting the power and market dynamics with E-Commerce, Ye,
Schneider, Shanin, and Ploeg (2019) and Scasserra and Elebi (2021) believe that platforms are

interested in conspiring against the public interest and distorting competition.

Data control by big tech is further discussed by Atal (2020), Burri (2021), and Ertz (2022) who
argue that while big tech holds immense power in today’s business world due to their size, span
of operation, and international impact, they are exploiting a resource (people) which is willingly
giving them the raw material (data). This is another set of questions that the dissertation seeks
to explore. Specifically, the dissertation will consider the emerging pattern of exploitation of
the potential of the latecomers’ digital economy. Engaging this question will help answer
whether latecomers will use data to gainfully participate in E-Commerce, or whether Big Tech
corporations will leverage data extracted from latecomers to cement their monopolisation of E-
Commerce. This will help in examining the hypothesis that digital capitalists (Big Tech
Corporations) use digital colonialism to exploit latecomer economies, hence thwarting their

potential for gainful participation in E-Commerce.

Regarding E-Commerce governance, discussions have revolved around several factors, from
legal frameworks to the preparedness of firms and countries. Regarding the latter, a key concern
is the existing disparities regarding participation and domination of E-Commerce by a handful
of countries and corporations. Only two countries, i.e., the United States of America and China,
make up almost 90% of the market capitalisation of the world’s largest E-Commerce platforms
(UNCTAD, 2021). These platforms have huge market power, which they use to obtain huge
income for themselves and ultimately hinder fair competition by establishing barriers to entry
for other actors (Bootle,2019). A case in such context is the “Great Firewall of China”, for
instance, which, as argued by lyer, Achieng, Borokini, and Ludger (2021), blocks market access
to a large number of Western firms, and has been considered an important factor in the
emergence of Chinese digital firms such as Ali Baba, Baidu, Tencent, and TaoBao who are
rapidly catching up with their American competitors and challenging them in several digital
sectors. Through using an online rating algorithm, dominant E-Commerce firms are objectively
discriminating against bonafide newcomers (Ertz, 2022). This is because practices like
auctions, price discrimination, and product bundling, while used in traditional marketplaces,

make it easier to utilise algorithms in the digital context (Peitz & Waldfogel, 2012).
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E-Commerce platforms' market dominance is strengthened by their “paranoid survive” mode,
where they are all ambitious, innovative, and constantly on the lookout for emerging threats
and opportunities, making them tough competitors. Furthermore, because hosting a large digital
platform requires massive infrastructure servers, data storage, machine learning, and payment
systems, to mention but a few, most E-Commerce platforms have marked economies of scale
and scope, enabling businesses to take on other markets and to rent out capacity to other firms,
further increasing their efficiency and profitability (Moore & Tambini, 2018). Thus, Overby
and Audestad (2021) and Atal (2020) believe that the ubiquity of the platform companies in the
consumer marketplace drives their strategy to create special vulnerabilities because of the
amount of control they wield over data, advertising, and the curation of information. Pfeiffer
(2022) believes that this is further driven by the fact that economic costs are grounded in the
market distortion created by increased monopolistic behaviour of E-Commerce platforms,
including obtaining near-unassailable competitive advantages and abusing monopoly power in

ways that raise barriers to market entry to new firms.

The above analysis tries to underscore an argument that the data-induced power of Big Tech
should not be underestimated. This is because one of the fundamental elements of platforms’
power is digital data, which is an economic good, and the information that algorithms can
provide by analysing this data (Burri, 2021; Tanczer et al, 2018). Because global digital
platforms are in a privileged position to collect data at a massive scale when many users access
their services, this gives them a significant competitive advantage (UNCTAD, 2019; Peitz &
Waldfogel, 2012). Indeed, network effects, combined with access to data and economies of
scale and scope, have led to monopolistic trends and increased market power of the world’s
largest digital platforms, which are mainly based in the United States and China (Burri, 2021;
West, 2022). As a result, the platforms have reinforced their positions through strategic
acquisitions of other companies by expanding their reach into new sectors, and by engaging in
lobbying of policymakers (UNCTAD, 2019; West, 2022). Therefore, it is feared that in the
absence of a proper international system of global data governance, this advantage in data
collection directly translates into these platforms being able to capture most of the monetary
gains of the data-driven digital economy and thereby also of cross-border data flows

(UNCTAD, 2019).

As Overby and Audestad (2021) argue, the value of a platform governance approach is it

provides a framework through which to connect a wide range of social, economic, and
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democratic harms; brings together siloed public policy areas and issues into a comprehensive
governance agenda; and provides a framework for countries to learn from and coordinate with
each other to exert sufficient market pressure. Thus, we can argue that just as we needed (and
developed) new rules for the post-war industrial economy, we now need a new set of rules for
the digital economy. Instead of rules to govern financial markets, monetary policy, capital flow,
economic development, and conflict prevention, we now need rules to regulate data,
competition, and content of the intangible assets on which most of the developed economy, and
increasingly the health of our societies, now depend. This, as affirmed by Satnan, Schneider,
and Green (2018), is the global governance gap of our time. Given that a world order
necessitates a particular configuration of forces, a tripartite fit between material power, ideas,
and institutions (Cox, 1989), how the interests of the actors in the data governance and E-
Commerce value chain can be balanced in the construction of a mutually beneficial global and
continental E-Commerce framework remains a big question. Unless this question is addressed,
Nye (2011) claims that the interests of the State and SMEs may not prevail, given the fact that
big tech companies enjoy economies of scale, which enables them to exploit markets and data

around the globe while applying anti-competitive practices like Internet chokepoints.

Modes of Data Governance.

The puzzle of data governance for E-Commerce is being perpetuated, given the fact that E-
commerce has emerged as a new business model capable of extracting and controlling immense
amounts of data (Srnicek, 2016; Schmidt & Cohen, 2013), eventually leading to the rise of large
monopolistic firms. Burri (2021) and Brass and Hornsby (2019) claim that the capitalism of the
high- and middle-income economies is increasingly being dominated by data-dependent big
tech. As a result, they are obtaining market power to continue developing and constantly
extracting valuable information from large accumulations of data. Furthermore, E-Commerce
platforms with numerous users, e.g., Alibaba (400 million), Amazon (304 million), and eBay
(167 million), have created new business models that monetise data (UNCTAD, 2019). Itis no
wonder that seven of the world’s top eight companies by market capitalisation use E-
Commerce-based business models that thrive on data algorithms and monetisation (UNCTAD,
2019). Currently, there is an obscure data governance structure, which can be attributed to the
fact that, despite the importance of data in the evolving digital economy, there is currently no
universally agreed-upon understanding of the concept of data and its flows across borders
(UNCTAD, 2021; James, 2020). This view is shared by the WTO (2021), which points out that

despite the importance of data in the evolving digital economy, there is no universally agreed-
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upon understanding of the concept of data, which perpetuates confusion and complexity in

analyses and policy debates.

Justifications have been given for the exploration of data governance in a fragmented manner
and with a different depth of inquiry by different social sciences. According to Mian and
Rosenthal (2016), this is somewhat understandable, as the regulation of data cannot be neatly
contained in one policy domain but is affected by multiple, often non-hierarchically organised,
regimes of both soft and hard legal nature, in both national and international contexts. From
this analogy, it can be argued that the difficulty of pinpointing the regulatory subject matter of
data governance requires a deep understanding of the existing rules and how they shape the data
governance landscape. An argument advanced by Overby and Audestad (2021) is that since
data and its flows are regarded as the raw material of the digital economy, this calls for the
interrogation of the political economy of its governance. The author argues that Data flows are
becoming increasingly core economic resources of the digital economy, and in pursuing
transformative digital economic agendas for development. The default approach to data
governance has been to promote the free flow of data (Singh, 2022), which has resulted in
Governments struggling to deeply understand how to effectively discipline Big Tech activity
and its impact on market dynamics and information populism (Manganelli & Nicita, 2022).
This is further compounded by the fact that the digital ecosystem has evolved in a way that: (a)
unregulated digital market platforms create their own (algorithmic) private rules, aiming to
extend their effect toward all; (b) information flows are almost limitless but tend to become
artificially “chambered”; (c) big digital companies aim to become markets; (d) E-Commerce
platforms, through algorithms, know so well our preferences to anticipate our needs and even
our order requests; (e) “free” services are not free at all, yet implicitly exchanged against

economic valuable personal data (Manganelli & Nicita, 2022).

In interrogating the data governance landscape, Moore and Tambini (2018) claim that an
entirely new “data value chain” has evolved, comprising firms that support data collection, the
production of insights from data, data storage, analysis, and modelling. The creation of value
in such a chain arises once the data are transformed into digital intelligence and monetised
through commercial use (UNCTAD, 2019). A key concern dominating data governance
discourse and which policymakers are grappling with across the world is the fact that this “new
oil is overwhelmingly concentrated among a small number of firms (Burri, 2021). This
concentration is due to the steep economies of scale enjoyed by the big tech, which gives them

distinct advantages in data collection, where new data is given to the largest aggregators of data
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(Kneuer & Milner, 2019). It is believed by Ertz (2022) that firms — like Apple, Google, Amazon,
Facebook, Microsoft, Alibaba, and Baidu have had a sizeable first-mover advantage in the field
and become ‘analytics leaders’, while at the same time establishing themselves as some of the
most valuable companies in the world, as they benefit from double-sided markets. Thus, it can
be argued that data has become essential in terms of competition and market power, which has
brought with it a new dimension of data governance. It is therefore no wonder that the
concentration of data among a small number of companies has led to an extensive debate over
the extent these firms should be regulated regarding their collection, processing, storage, and

utilisation of users’ data.

Currently, the data economy is mired in asymmetries of power, which allows de facto
domination by a handful of digital firms (Korjan & Narayan, 2021). Furthermore, the prevailing
individualist approaches to data governance remain limited in scope and cannot address data’s
economic value (ibid). To counter this asymmetry, several data governance models have been
identified and are also being pushed by different countries in their different data and E-
Commerce policies and trade (E-Commerce) negotiations. In general, data governance evolves
around two modes i.e., (i) liberal/market driven models which, as Burri (2021) opines are often
reflected in [trade] E-Commerce agreements and prioritise cross-border data flows with
minimal restrictions; and (ii) Sovereignty-Driven Models which prioritise data localization and
safeguards, largely championed by China and India (Chen, 2015; Singh, 2020). Specifically,
while this dissertation considers several common models, they should not be interpreted as an
exhaustive description of the state of data governance, but rather as a contribution to
synthesising emerging data governance models. As per the reviewed literature, key modes
dominating global discourse on data governance include Data Sharing Pools (DSPs), Data
Cooperatives (DCs), Public Data Trusts (PDTs), Personal Data Sovereignty (PDS), and Data
Localisation (DL).

2.8.1 Data Sharing Pools (DSPs)

As a type of data commons, a data pool can be defined as a centralised repository or database
that contains data from multiple sources or systems that are managed in a consistent and
governed manner (National Research Council, 2013; Korjan & Narayan, 2021). Mattioli (2017)
and Shkabatur (2018) also describe DSPs as horizontal joint initiatives among data holders to
aggregate data from different sources to create more value through their combination. The

purpose of a data pool in data governance is to ensure that the data is managed effectively,
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efficiently, and securely, while also providing access to the data to authorised users in a
controlled manner (National Research Council, 2013). According to Berti, Marina, Ponti, and
Craglia (2020) and Korjan and Narayan (2021), different actors join a data sharing pool to
‘analyse each other’s data, and help fill knowledge gaps while minimising duplicative efforts,
thereby easing the economic need for exclusive rights and obtaining limited co-ownership
stakes in the resulting data pool. Under this mode, data is treated and exchanged as a market
commodity to produce data-driven innovation, new services, and economic benefits for all the
parties involved (Berti, Marina, Ponti, & Craglia, 2020). This model is also guided by the notion
that the greatest advantages of data sharing may be in the combination of data from multiple
sources, compared or 'mashed up’ in innovative ways (Berti, Marina, Ponti, & Craglia, 2020;
Korjan & Narayan, 2021). In Africa, while there is no continent-wide data-sharing pool
established yet, initiatives are working towards that goal. For example, the Eastern Africa Forest
Observatory focuses on sharing forest data between Ethiopia, Kenya, Mozambique, Tanzania

and Uganda (Waruru, 2023) in a bid to help monitor and report on their climate obligations.

Under the data-sharing pools model, governance mechanisms include technical architectures,
such as data-sharing platforms and Application Programming Interfaces (APIs), which facilitate
a centralised data exchange within business ecosystems (Devriendt, Shabani, Lekadir, & Borry,
2022). To ensure the reliability of this model, a key mechanism is a contract or a legal and
policy framework that defines the modalities and purposes for data sharing and data handling.
According to Hall and Pesenti (2017) and Hardinges (2018), such contracts could be ‘repeatable
frameworks of terms and mechanisms to facilitate the sharing of data’ between entities, which
are especially useful for organisations that do not have the know-how and legal support to
leverage data. However, one limitation to this mode identified by Berti, Marina, Ponti, and
Craglia, (2020), Korjan and Narayan (2021), and Delacroix and Lawrence (2019) is that
whereas these frameworks have been referred to as data trusts, there 1s no a full consensus on
whether they could be assimilated to actual legal trust structures or a ‘marketing tool’
facilitating the responsible sharing of data. A practical limitation to the data sharing pool model
of governance is related to consists of the transaction costs, such as data preparation, ensuring
privacy and interoperability challenges, which put small businesses and underfunded entities at
a disadvantage (Verhulst, 2018). Furthermore, another limitation is that often there is one
dominant partner (Smichowski, 2019). Berti, Marina, Ponti, and Craglia (2020) further caution
that while this model can potentially involve many actors beyond big tech platforms, the

relations are not necessarily as horizontal and sustainable as claimed.
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2.8.2 Data Cooperatives (DCs)

Mehta, Dawande, and Mookerjee (2021) and Korjan and Narayan (2021) define data
cooperatives as organisations that collect data from their members, process and monetise the
pooled data, and compensate the members for their contributions. Emerging to empower
consumers amidst a fast-changing data governance landscape, data cooperatives establish an
ecosystem of trust among their members and are attractive to consumers because a) the
members of a data cooperative have control over the quality as well as the quantity of data they
share with the cooperative; b) whereas personal data of an individual by itself does not have
much value, by aggregating members’ data, a cooperative can command a higher price from
data buyers; and c) for sharing their data, members usually receive monetary compensation as
opposed to in-kind services, with the larger the size of a cooperative, the higher its bargaining
power is, and ultimately leading to higher compensation for its members (Mehta et al, 2021;
Korjan & Narayan, 2021). This model is characterised by high reciprocity since all parties are
stakeholders and are equally affected and bound by the governing rules they discuss, negotiate,

and then agree upon (Ho & Chuang, 2019).

An example of a data cooperative is the Decentralised Artist News Network (DAN), a worker
cooperative for journalists, musicians, and other creative professionals based in Denmark. DAN
allows its members to control their data, such as music streaming history or performance
reviews. The cooperative then aggregates this data to provide valuable insights to the creative
industry, without compromising individual privacy. While data cooperatives are still in their
early stages in Africa, initiatives are promoting this model. For example, in South Africa, the
Mzansi Data Steward (MDS) has been established as a non-profit organisation working towards
a data cooperative model for South Africa (Coetzer & Hamer, 2019). MDS aims to empower
citizens with ownership and control over their personal data and envisions a future where South

Africans can decide how their data is used and benefit from its value (Coetzer & Hamer, 2019).

According to Berti, Marina, Ponti, and Craglia (2020), while data cooperatives distribute data
access/rights among actors like data sharing pools, they differ from the latter in that they provide
higher involvement of data subjects and are guided by different goals. Whereas data
cooperatives enable a decentralized data governance approach in which data subjects
voluntarily pool their data together, to create a common pool for mutual benefits (Ho & Chuang,
2019; Korjan & Narayan, 2021), participants of data cooperatives share data while retaining

control over it, having a say on how it is managed and put to value, and not submitting to the
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extractive logic of digital capitalism (Borkin, 2019; Ho & Chuang, 2019; Korjan & Narayan,
2021). Borkin (2019) and Delacroix & Lawrence (2019) believe that by establishing a
relationship of trust with the cooperative that manages data on their behalf, data cooperatives
preserve democratic control over their data and might demand an equitable share in the benefits
produced. As a result, it can be argued that data cooperatives have the potential to tackle the
power unbalances prevalent in the current data economy and are an explicit attempt to rebalance
the relationship between data subjects, data platforms and third-party data users. This is because
data cooperatives are implemented under an approach of bottom-up data trusts whereby
agreements and contracts provide the means for citizens to be informed, express their
preferences, and concretely decide how to share their data and for which purpose (Delacroix &

Lawrence, 2019).

Nevertheless, it is key to note the variations under the data cooperatives model, since for some
cooperatives, the main objective is better agency over data, for others it is about realising greater
collective and/or societal value (Mannan, Wong, Bietti, & Etxeberria, 2022). Indeed, Berti,
Marina, Ponti, and Craglia (2020) and Korjan & Narayan (2021) also argue that whereas data
cooperatives often generate sufficient income for their maintenance and development, they are
not based on profit-maximising objectives. This is because they often aim to create public value
across society, including promoting social change and addressing societal issues, for instance,
by fostering equality, digital rights, environmental causes, or medical research (Berti, Marina,
Ponti, & Craglia, 2020). One limitation to this mode of governance is that although there is a
growing interest in data cooperatives for ethical approaches to data sharing and use, currently,
there are only a few small examples, since this model struggles to compete and scale up against
big tech that are advantaged by their monopolistic position, their critical mass of users, and

greater financial resources (Sandoval, 2019).

2.8.3 Public Data Trusts (PDTs)

Public data trusts can be defined as a model of data governance in which a public actor accesses,
aggregates, and uses data about its citizens, including data held by commercial entities, with
which it establishes a relationship of trust (Delacroix & Lawrence, 2019; Mulgan & Straub,
2019; Korjan & Narayan, 2021). Under this mode, several stakeholders might be involved in
this model, including city administrators, managers of public institutions, platform companies,
trusted data intermediaries, research institutions, start-ups, and SMEs (Berti, Marina, Ponti, &

Craglia, 2020). Public administrations may also invite third parties to access their data sources
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and develop data-driven services and/or offer guidance on data sharing (Hall & Pesenti, 2017,
Morozov & Bria, 2018). A key goal of PDTs is to integrate data from multiple sources to inform
policymaking, promote innovation, and address societal challenges while adopting a
responsible approach to the use of personal data (Berti, Marina, Ponti, & Craglia, 2020; Korjan
& Narayan, 2021).

In public data trusts, public actors assume the role of trustees that guarantee citizens’ data is
handled ethically, privately, and securely (Berti, Marina, Ponti, & Craglia, 2020), which
potentially results in the establishment of a relationship of trust between citizens and public
bodies, where citizens are reassured that public actors are capable of keeping their personal
information safe and secure and that they will use data to improve their lives (Collinge, 2018).
To earn such a level of trust from citizens, public bodies might engage in citizens’ consultations
and living labs or require the intervention of external independent organisations that act as
trusted intermediaries (Collinge, 2018). These trusted intermediaries are new institutions that
are allegedly held to account for securely managing data, preserving citizens’ privacy, and
maximising the public value of data (Mulgan & Straub, 2019). These entities will be
independent and unrelated to for-profit firms and big tech corporations, and guarantee that data
is managed without abuses through strong accountability and standards (Mulgan & Straub,
2019; Korjan & Narayan, 2021). Under such circumstances, even if citizens may be regarded
as recipients who benefit from services and policies developed through PDTs, they might be
explicitly involved in this model through ‘trust-building’ governance mechanisms such as

living labs, public consultations, and civic society initiatives.

Notable examples of PDTs include the Finnish Social Data and Evidence (SDE), which is a
network of public data trusts in Finland that manage social and health data collected by
government agencies (FSD, 2024). The SDE ensures secure access to this data for researchers
while upholding strict privacy regulations (FSD, 2024). In Africa, where there are no
established public data trusts, the continent is witnessing a growing interest in data governance
and privacy. Initiatives like the African Data Protection Network (ADPN), which brings
together African data protection authorities to collaborate on data governance best practices
(Smart Africa, 2022) could play a crucial role in the future development of public data trusts in
Africa. A limitation of the PDTs model is that all data with a public interest component (even
if collected by commercial entities) is part of a nation's infrastructure and thus requires that
information be socialised to produce value for citizens and society (Cardullo, Feliciantonio, &

Kitchin, 2019; Morozov & Bria, 2018).

60



Another limitation is that the involvement of private companies in such forms of data sharing
takes place only voluntarily, while government-owned and utility companies (such as energy
and transport) have more motives to collaborate with public bodies (Bass, Sutherland, &
Symons, 2018; Open Data Institute, 2019). Berti, Marina, Ponti, and Craglia (2020) claim PDTs
are still a relatively new concept, and their implementation is often limited to small pilot
projects because the frameworks they require to govern them can be complex and require
significant resources to develop, which can be a barrier to their implementation. Another key
limitation to PTDs is that they require funding to operate, and for developing countries, securing
adequate funding can be a challenge, especially for larger-scale initiatives (Delacroix &
Lawrence, 2019), which can limit the scope and scale of public data trusts and make it difficult

to expand their use beyond small pilot projects.

2.8.4 Personal Data Sovereignty (PDS)

According to Couture and Toupin (2019), this model is characterised by data subjects having
greater control over their data, both in terms of privacy management and data portability,
compared to the current dominant model. The label comes from the broader principle of
technological sovereignty, which concerns subjects, public administrations, or governments
regaining control of technology, digital content, and infrastructures — thus reducing the
influence of IT commercial enterprises and foreign States in which these companies reside
(Couture & Toupin, 2018; Villani, 2018). This model promotes a different and fairer data
economy, echoing critical accounts of the dominant model of surveillance capitalism
(Lehtiniemi, 2017). Under the PDS model, Data subjects are envisioned as key stakeholders
together with digital service providers, which deliver the means for subjects to control, use, and
share their data, and re-users with whom data subjects decide to share their data (Ilves & Osimo,
2019). According to Ilves & Osimo (2019) and Lehtiniemi (2017), this governance model
pursues two goals: it increases individuals’ self-determination, granting more opportunities to
access, share, and use personal data, and engendering a more balanced relationship between
users and digital platforms; and it is expected to foster a socially beneficial usage of data

through the development of new data-driven services centred on user needs.
It is important to understand the actors who are mooting for this model. According to Berti et

al (2020), this model has been especially encouraged within the context of MyData, an

international movement and a community of activists, non-profit organisations, think tanks, as
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well as commercial actors, start-ups, and SMEs. This creates a smorgasbord of interests, e.g.,
activists’ interests for social change and the economic interests of commercial firms. The same
tension stands at the core of the PDS model and its positioning towards value generation since
PDSs are expected to produce value in the form of data subjects’ self-determination,
knowledge, and public interest, but at the same time, foster economic growth through an
ecosystem of new commercial services supporting them (Berti, Marina, Ponti, & Craglia, 2020).
This can be construed as one of the limitations of the model. A limit of this model lies in its
dependence on personal data spaces, as these are currently adopted by only a niche of users and
often fail to scale beyond pilots (Ilves & Osimo, 2019). As business entities, they may be
interested in how to ‘nudge’ users, and a few personal data spaces might gain more power in
the market (Lehtiniemi, 2017). Furthermore, citizens have limited awareness about platforms’
use of personal data for profit and the need for alternative models of value production, and the
majority would not be capable, nor have the time to, take advantage of the opportunities offered
by these intermediary services (Andrejevic, 2014). As argued by Lehtiniemi and Haapoja
(2019), envisioning citizens as market agents who are free to choose from an ecosystem of
personal data spaces might not fully address the asymmetries of power of the current data

governance landscape.

2.8.5 Data Localisation (DL)

Another model of data governance is evolving around data localisation. This refers to measures
that have the effect of limiting the flow of data to a certain locale, whether it be a country, set
of countries, region, or even sub-national geographical units like states, provinces, or cities
(Sucker & Beyleveld, 2022). In general terms, data localisation is a mode of data governance
where a government or organisation mandates that data generated or collected within its
jurisdiction must be stored and processed within its borders and is typically done to maintain
control over the data and protect it from foreign surveillance or other threats. According to Singh
(2022), it can be viewed as a way to enhance data privacy and security, as it ensures that sensitive
data is not transmitted outside of the country or region where it was generated, and thus, this
can help to protect against data breaches and cyberattacks by limiting the number of access
points to the data. Data localisation measures come in various forms, each of which has its own
set of consequences and peculiarities. Three major forms of data localisation include
conditional restrictions, local copy requirements, and local data storage mandates (Foreign

Policy Magazine, 2021).
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It is key to note that under data localisation, conditional restrictions lay out a set of rules that a
company must follow to transfer data outside the country in which it was collected (Foreign
Policy Magazine, 2021). For example, the General Data Protection Regulation (GDPR) of the
European Union (EU) encapsulates this form of data localisation, which mandates that data may
only be transferred outside the EU to designated safe countries, or if there is a legally binding
contract in place guaranteeing that certain conditions are met (Foreign Policy Magazine, 2021).
About other forms, local copy regulations allow data to be stored outside of a country only if
there is a copy of the same data held on a server inside the country, while Local storage, the
most restrictive form of data localisation, requires that data be stored on a server within the
country (Foreign Policy Magazine, 2021). Both types of regulatory practices grant governments
access to all data collected but increase costs for foreign companies as they need to double the

amount of data they store, build new servers, or rent server space locally.

Sucker and Beyleveld (2022) argue that some measures require that copies of specific types of
data be stored on a server in a given geography, whereas others may ban the transfer of certain
data types to other locales outright. The former category of measures results in a weaker form
of localisation in the sense that the data in question may leave a particular jurisdiction, provided
that a copy of that data remains in that jurisdiction (Sucker & Beyleveld, 2022). The author
further notes that the latter category of measures is stronger because the data may not leave the
jurisdiction at all. However, Anushka (2020) and Singh (2022) clarify that measures that
stipulate where data must be stored may go together with measures that speak to where certain
types of data may be processed. Furthermore, one clear issue is that data localisation laws stand
to have the most significant commercial impact on how businesses operate internationally and
can determine whether a company can operate in a foreign country at all (Foreign Policy

Magazine,2021; Singh, 2022; Anushka, 2020).

Data governance has also been linked to national sovereignty concerning data flows. According
to UNCTAD (2021), digital sovereignty is associated with the need to store data within national
borders, often through regulating or, at times, restricting cross-border data flows. Two
narratives are defining data governance discussions, both at policy and academic levels, i.e.,
data protectionism (restriction of cross-border data flows) and data liberalisation. Burri (2021)
and Tanczer, Neira, Parkin, Patel, and Danezis (2018) agree that the discourse on cross-border
data flows has raised economic and political concerns related to the concentration of data, data
sovereignty, privacy, law enforcement, and national security. This has posed the question of

whether countries should insist that companies process data within their jurisdictions, and
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already many countries have enacted restrictions on the transfer of data across borders (Tanczer
et al, 2018). Brass and Hornsby (2019) claim that this has resulted in countries reflecting on
the level of data flow restrictiveness types and measures in terms of costs for digital trade. Such
measures include: a) a ban on data transfer or a local processing requirement for data; b) a local
storage requirement, and c) a conditional flow regime, and are being contested in policies
affecting the domestic use of data, divided into the following subcategories i.e., a) data retention
requirements, b) subject rights on data privacy, ¢) administrative requirements on data privacy,

and d) sanctions for non-compliance (Brass & Hornsby, 2019).

The enactment of data governance measures is indeed a topic of hot discussion across the world,
and it is creating different schools of thought with regard to governing this resource data. Burri
(2021) claims that actors are arguing that data should flow freely since any restriction creates
unnecessary costs for businesses and the economy while also limiting the freedom of expression
of people online. On the other hand, certain stakeholders argue that these measures are
legitimate to protect important policy objectives, such as privacy and security, and that gainful
participation in E-Commerce relies on data governance (Burri, 2021). The second group of data
policies relates to the use of data domestically and includes all measures that impose certain
requirements for firms to access, store, process, or, more generally, make any commercial use
of data within a certain jurisdiction. These measures apply to both local and foreign firms alike
and include data retention requirements, administrative requirements, such as the need to
prepare a Data Privacy Impact Assessment (DPIA) and to hire a Data Protection Officer (DPO),
data breach notifications to government authorities, and the requirement to provide the
government with direct access to personal data (Mian & Rosenthal, 2016). A key question
coming up clearly from all these divergent positions is whether, to obtain value from data, e.g.,
gainful participation in E-Commerce, firms and countries need to ensure the processing and
storage of data locally, or they should sanction its free flow across borders while regulating its

utilisation and accessibility.

Data governance challenges do not only apply to big tech but also to states themselves. Burri
(2021) notes that the capacity to handle data has increasingly turned into a competitive
advantage not only for companies but also for countries and plays out as a power move in the
global political economy. This is because companies and governments are increasingly
exploring and using the potential of data to mobilise their resources aptly, to make the data-
driven economy real (Burri,2021). For example, Pfeiffer (2022) observes that the ongoing

battle between China and the United States about 5G dominance mirrors the same hyper-
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competition between big tech largely from the United States, China, and the EU. @Qverby and
Audestad (2021) note that this two-horse race has exacerbated the control and ownership of the
data-based economy by a few countries and big tech firms, that they are capable of unilaterally
setting the rules of interaction for all the economic and social actors in that sector, such as Uber
vis-a-vis transport, Amazon for E-Commerce, Airbnb for accommodation, and Facebook for
digital social interactions. As a result, all other countries risk facing exclusions and
dependencies that are painfully reminiscent of colonial times (Gurumurthy & Chami, 2022).
Therefore, the geopolitics of data concentration and data power at the two poles of the U.S. and

China needs to be examined on how it impacts global discussions on data governance.

In conclusion, the development policy landscape is therefore littered with incoherent data and
E-Commerce governance models, and with divergencies on what kind of governance model
should be adopted by states to ensure mutual benefits presented by E-Commerce. Amidst the
incoherence and lack of consensus on the policy approach, Atkinson and Cory (2021) believe
that the discourse and policy formulation on data governance and E-Commerce are evolving,
evidenced by a point of convergence by all parties that governance of data and cross-border
data flows is crucial. This has prompted calls for a global data governance framework that
complements other levels of data governance because while existing multilateral rules have
relevant provisions for regulating E-Commerce, there are several limitations (Singh, 2020;
UNCTAD, 2021). Indeed, UNCTAD (2021) argues that the existing multilateral rules were
designed to regulate broader issues, which ignore the new issues brought by digitalisation, and
thus need to be updated with a robust regulatory framework. While such a framework is
important, Gill and Cutler (2014) caution that these should not be simply understood as trade
agreements but rather as groundbreaking initiatives for disciplining government authority in
regulating the actions of global firms and investors to extend global markets. While such rules
may promote the free cross-border flow of data and ban or limit data localisation requirements,
Sigh (2020) and Burri (2021) argue that a country’s capacity to gainfully participate in E-

Commerce is dependent on its regulation of data flows.

Synthesis: A Gap in Political Economy Framing.

The reviewed literature reveals that there is still a need to investigate the evolution of the
international political economy of data and how data has been integral to the development of
the world economy at various points. This view is shared by Burri (2021), Mian and Rosenthal

(2016) and Overby and Audestad (2021), who argue that the economic literature that discusses
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the cost of data policies from a trade perspective is scarce, probably because the topic is
relatively new. Atal (2020) further notes that the rather scarce empirical literature leans towards
the possibility that, unless a mutually beneficial global and continental framework that regulates
power relations shaping data flows is established, the latecomers to the digital economy may
not gainfully participate in E-Commerce. Yet complex is the desire to achieve such much-
needed coherence and interests of the different E-Commerce actors since tech corporations have
grown into behemoths by establishing themselves both as purveyors of their products and as
the hosts of digital platforms that circumscribe, and profit from the activities of other smaller
E-Commerce actors (Atal, 2020; Burri, 2021; Pfeiffer, 2022). From such analysis, it can be
deduced that most scholarship on data governance and E-Commerce is either technical (focused
on cybersecurity or privacy) or economic (focused on competitiveness). What is under-
theorised is how power is embedded in governance approaches, especially in trade,

infrastructure, and platform relations.

Conclusion

This chapter highlighted the factors behind the rise of data as a precious resource of the fourth
industrial revolution, its modes of governance, and how the interests of the actors in data value
chains are shaping its governance. Specifically, the study reveals that the firstcomers to
digitalisation, who already dominate the data and E-Commerce economy, are pushing for rules
that are consolidating their “big brother” power. These rules, unless countered by national
legislation which should aim at building the catch-up capacities for the “latecomers” to
digitalisation, will make it hard for them to leverage data to meaningfully participate in E-
Commerce. While this chapter discussed the rising alternative approaches to data governance
for E-Commerce being advanced by many scholars, it also showcases that the existing power
structures, i.e., governments, through using existing legislations, might struggle to regulate
powerful corporations, especially those dominating the data landscape. This lack of control over
data could lead to an imbalance. Building on this likelihood, the section builds a case for
reimagining data governance rules to ensure they balance individual rights and economic
benefits of E-Commerce, promote fair competition within the E-Commerce market, and protect
citizens' data privacy while allowing for innovation. To explain this reimagination, this
dissertation adopts Stephen Gill’s New Constitutionalism theory and assesses its applicability
in tackling the power relations that shape data governance for gainful participation in E-
Commerce by “late comers” to digitalisation, like Kenya and Uganda, as elucidated in Chapter

Three.
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3.1

New Constitutionalism of Data Governance and its Nexus to E-
Commerce

Introduction

The analysis developed in this dissertation is situated at the intersection of political economy
and digital governance. It proceeds from the premise that the digital economy is neither neutral
nor self-regulating, but is instead structured by relations of power that are embedded within
legal, institutional, and technological arrangements. To comprehend these dynamics, the study
draws upon two complementary conceptual lenses: new constitutionalism and digital
colonialism. Each, in its own way, offers a means of understanding how authority is constituted

and exercised within the global digital order.

The governance of data has become a critical issue in international policymaking. As more data
is generated, collected, and analysed, it raises critical questions about the distribution of power,
control, and authority in society, i.e., who has access to this data, how it is used, and who
benefits from it. Smith (2012) defines power as the capacity of a social system to get things
done in its collective interest. For purposes of this dissertation, the definition of authority by
Grimes (1978) as a direction or control of the behaviour of others for the promotion of collective
goals based on some ascertainable form of their knowledgeable consent is adopted. The
dissertation also adopts the conceptualisation of power by Grimes (1978) as control or influence
over the actions of others to promote one's goals without their consent, against their will, or
without their knowledge or understanding. The dissertation also subscribes to the diagnosis of
power distribution and control by Foucault (1980), who argues that the dichotomy can be
observed from certain mechanisms that ‘automize’ and ‘deindividualize’ power, and how a
material or ideological structure can be used by individuals and institutions as vehicles of
power, to create and sustain a power relation independent of the person who exercises it. These
dimensions of power work well in understanding the power relations of data governance and

how they influence the nature and extent of a country’s participation in E-Commerce.

As discussed in Chapter One, this dissertation: (a) evolves around the contestations on power
relations that shape data governance and how these impact a country’s E-Commerce; (b)
assesses the interests of different actors in data governance and how this ultimately shapes a
country’s participation in E-Commerce; and (c) argues that the existing power structures i.e.,
governments, through using existing legislations might struggle to regulate powerful

corporations, especially those dominating the data landscape. Most importantly, the dissertation
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3.2

hypothesises that data governance is critical in determining whether a country will gainfully
participate in trade or not. To answer this hypothesis, this dissertation employs Gill Stephen’s
new constitutionalism theory. This theory provides a useful theoretical framework for
understanding power relations in the context of data governance, focusing on how power is
exercised and contested in the governance of data. To assess the aspect of digital colonialism,
the dissertation, albeit to a smaller extent, integrates the post-colonial theory as advanced by
Fanon (1964), Nkrumah (1965), Said (1988), and Mignolo (2011), which helps illuminate how

data governance models reproduce power asymmetries.

By applying the new constitutionalism theory, this section seeks to advance the understanding
of the complex interactions between technology, politics, and economics in the digital age, and
to provide insights for policymakers, businesses, and other stakeholders on how to navigate the
rapidly evolving landscape of data governance and E-Commerce. It seeks to contribute to a
more nuanced understanding of the challenges facing countries seeking to participate in the
global E-Commerce marketplace. Ultimately, this framework seeks to provide a theoretical
foundation for understanding the complex relationships between data governance, power, and
E-commerce participation. The theory is tested on its applicability in identifying the unequal
distribution of power among different actors in the data governance and E-Commerce
ecosystem. Thereafter, the theory is assessed on its capacity to create a better analysis of the
power relations involved in data governance and how they impact the development of E-

Commerce and ultimately the nature of a country's participation in E-Commerce.

Examining New Constitutionalism and its Tenets

As the Internet is becoming the most important infrastructure for worldwide
communication, constitutionalising its governance is required to ensure its security and
resilience, as well as the protection of the individual rights of all people involved, including
the freedoms of information and expression, of sciences and education, intellectual property
rights and the protection of data and privacy as elementary aspects of human dignity
(Pernice, 2016).

In the early 1990s, Stephen Gill introduced the terms ‘new constitutionalism’, ‘disciplinary
neoliberalism, and market civilisation into the lexicon of international political economy
(Brodie, 2014). These conceptual benchmarks have occupied persuasive ground in an ongoing

debate about the character, coherence, and consequences of neoliberal governing ideas in
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contemporary international and national politics (Schilling-Vacaflor & Nolte, 2012; Brodie,
2014). Gill and Cutler (2014) define new constitutionalism as a “set of dominant political
practices that are reconstituting political and civil society as well as the relations between
humanity and the environment in fundamental ways” (pp.2-5). In addition to being described
as a legally locked-in rules-based market discipline, Susanna (2021), and Gill and Cutler (2014)
further define new constitutionalism by using a combination of various sets of processes i.e.:
“(a) the uneven emergence of a de facto constitutional governance structure for the world
market (intended to operate regionally, nationally, and globally) involving the interaction of
public and private power, incorporating international organizations; and (b) the specific
locking-in mechanisms (laws, rules, regulations, procedures, and institutions) associated with
neo-liberal patterns of accumulation” (p.7). The above definition confirms Gill’s definition of
new constitutionalism as the political project of attempting to make transnational liberalism,

and if possible liberal democratic capitalism, the sole mode for future development (Gill, 2008).

Gill’s contributions to new constitutionalism are inspired by the works of the Italian Marxist
Antonio Gramsci through his neo-Gramscian approach. This approach, which describes
developments in political economy in terms of class, constellations of social forces, world
orders, and hegemony, enjoyed its heyday around the turn of the millennium, particularly
analysing the rise and institutionalisation of neoliberalism (Susanna, 2021). Gill’s work in this
discipline has made numerous appearances in academic contributions, especially in the context
of international trade agreements and negotiations (Susanna, 2021). Gill first analysed new
constitutionalism as a global phenomenon, whereby neoliberalism was increasingly locked in
at the global level and propagated by institutions such as the WTO and the OECD (Susanna,
2021; Biscahie & Gill, 2022). Since then, literature on the political economy of new
constitutionalism has provided an illuminating basis for conceptualising the market disciplinary
regulatory reorganisation of world capitalism. For example, studies of new constitutionalism
have focused primarily on the worldwide legal architectures of market-disciplinary regulation
and have tended to emphasise the geopolitical institutionalisation of marketising and
commodifying rules since the 1980s (Gill & Cutler, 2014). In this way, Biscahie and Gill (2022)
argue that the raison d’étre of new constitutionalism, and its associated market-preserving
federalism, is to make alternative futures, e.g., socialist alternatives, illegal, to prevent future
governments from undoing commitments to a disciplinary neoliberal pattern of accumulation.
It thus operates across time and space and, in so doing, entails efforts to politically contain
challenges to the disciplinary neoliberalism project through co-optation, domestication,

neutralisation, and depoliticisation of opposition (ibid).
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Gill’s portrayal of the new constitutionalism projected a new transnational governing order
enforced through what Brodie (2014) terms the binding decrees of transnational legal
instruments, trade agreements, and international financial institutions. This new constitutional
order disciplines national states to protect and extend property rights and to insulate key aspects
of national economies from democratic accountability (Schilling-Vacaflor & Nolte, 2012). By
advocating for rules and laws by which economic policy space is circumscribed, Gill (2002)
believes that this limits democratic control over central elements of economic policy and
regulation, hence locking in future governments to liberal frameworks of accumulation
premised on freedom of enterprise. Nevertheless, juxtaposed to the predominant ‘traditional’
constitution, new constitutionalism entails the provision of a quasi-constitutional framework
for the reconstitution of the legal rights, prerogatives, and freedom of movement for capital on
a world scale (Gill, 1997). The quasi-constitutional initiatives involve direct restrictions on the
policy autonomy and economic sovereignty of nations to ensure and support the rule of global
market forces (Gill, 1997). A critical argument being advanced here is that both forms of
constitution aim at creating rules and policy frameworks that seek to obtain some form of

acceptance by the actors in the economies at all levels.

The question of power relations has also been examined by the new constitutionalism theory.
According to Gill and Cutler (2014), new constitutionalism considers the structural dimension
of the power of capital and how this is precisely locked in, consolidated, and ultimately
normalised so that it becomes constituted power. Such constituted power is largely exercised
by transnational corporations and involves the extension of private property rights and investor
freedoms that are locked in by hard-binding forms of law as well as by other rules and
regulations (Gill & Cutler, 2014; Brodie, 2014). Furthermore, this constituted power is
perpetuated through attenuation, incorporation, co-optation, or depoliticisation of democratic
forces and potential opposition (Gill & Cutler, 2014). Moreover, this resonates well with new
constitutionalism since the theory argues that rules and disciplines of global constitutionalism
operate in ways that seek to subordinate the universal to the particular interests of large capital,
1.e., its discipline operates hierarchically (in terms of social classes, gender, race and in terms
of national power) within and across different nations, regions and in the global political
economy (Gill, 2008). A key argument being advanced here is that each state’s self-proclaimed
monopoly of law creation on its sovereignty is challenged by the exportation by other states of
their norms through the international economic exchange, and in particular, through

multinational enterprises (Robé, 1997), who the new constitutionalism ethos paves the way for.
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There have been attempts to assess the role of economic actors in shaping the new
constitutionalism ethos. According to Gill and Cutler (2014), new constitutionalists view the
constitutional processes involving global actors as a mechanism for the constitutionalising and
consolidation of global neoliberalism in the interests of capitalist social forces. Furthermore,
Gill and Cutler (2014) demonstrate that such new constitutionalist processes occurring at the
state and interstate levels, such as bilateral investment treaties or World Trade Organisation
(WTO) rules, are locking states into the neoliberal global economy, essentially undermining
state autonomy and national democratic processes. They function at the level of both states and
global institutions to politically, juridically, and ideologically restructure governance forms and
institutionalise policies and discourses conducive to neoliberal development (Gill, 1998).
Essentially, new constitutionalism reconstitutes public institutions as free-market facilitators,
locking in market and corporate-friendly policies (Gill, 2008) through a mechanism where
global and supranational institutions impose disciplinary constraints downwards on national
states (Gill & Cutler, 2014). Thus, one can argue that new constitutionalism involves dominant
forms of agency and conscious projects to insulate the economy and private power from any
potential for democratization control (Woodley, 2015). This is corroborated by Sinclair (2000),
who argues that the impacts of neoliberal trade and investment rules on public services are
mainly structural and constitutional, including the rise of global corporations’ bargaining power

when new public services are proposed or contemplated.

Gill and Cutler (2014) use the new constitutionalism theory to interrogate who benefits from
trade liberalisation and investment, or more broadly from corporate expansion. According to
the authors, a central characteristic of the world order today is how it has been shaped by a
worldwide market revolution associated with globalisation and neoliberalism (Gill & Cutler,
2014). These ultimately lead to economic integration beyond state borders, culminating in a
global marketplace of commodities, ideas, and identities (Gill & Cutler, 2014). While Chang
(1999) argues that the state is a critical player in creating and regulating the economic and
political relationships that can support sustained industrialisation, Gill (1997) contends that new
constitutionalism strives for an economy whereby important areas of economic policy are taken
out of the control of (elected) governments. Since they involve national and global dimensions
of the rule of law (Gill, 2008), such arrangements are intended to be politically locked in so that
economic agents will be able to realise their investment plans with a long political shadow of
the future (Gill, 1997). Thus, new constitutionalism involves locking in forms of market

discipline by making states operate under greater market discipline (Gill, 2008).
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New Constitutionalism theory reveals the coercive and anti-democratic character of
disciplinary neo-liberalism in general, and of trade and investment agreements in particular,
and further contrasts with the mainstream discourse, which portrays such agreements as
inevitable and irresistible steps in the creation of a single global economy (Gill & Cutler, 2014).
This also involves a type of counter-revolution of the powerful against the weak and is
associated with mandating liberalisation and privatisation to turn the private sector or large
corporations into primary agents of global governance (Gill, 2008). As a result, state power is
constrained by forces operating above and below it (Budd, 2013), which intensifies and deepens
the scope of market disciplines in organising social and world orders, and ultimately shapes the

limits of the possible in people’s everyday lives (Gill & Cutler, 2014).

The above analogy confirms what Brodie (2014) and Susanna (2021) think of new
constitutionalism emerging as a de facto governance structure for the global political economy,
and one that is premised upon both domestic constitutional transformation as well as
progressive liberalisation of the global political economy (Gill & Cutler, 2014). Rather than de
jure constitutional changes, new constitutionalism focuses more on de facto changes of
governance that may serve to reconstitute political power on a world scale (Gill & Cutler, 2014).
These changing forms of governance are emerging from the expansion of constitution-making
throughout the world, the increasing jurisdiction of international trade and investment laws, and
the emergence of global administrative laws, which Gill and Cutler (2014) claim are knitting
the world together under the promise of global rule of law. Thus, Gill and Cutler (2014) view
trade policies as providing a means to punish government regulatory measures that stray from
a shared neoliberal ideological framework and have ultimately been used to reduce state
sovereignty and weaken its democratic authority and local control over the economy while
obstructing alternative paths of development. This argument is aimed at showcasing the
symbiotic relationship between new constitutionalism and globalisation, with each relying on
the other, i.e., a closely knitted and connected world through universal rules propels the
objectives of globalisation, while global interconnectedness is a stepping stone for advocating

global rules that maintain the status quo.

A deeper examination of new constitutionalism is presented by both Brodie (2014) and Biscahie
and Gill (2022), who equate new constitutionalism to a political project or a prevailing ruling
class strategy designed to anchor neoliberal policies into national and international legal

frameworks, insulating these policies from normal, day-to-day democratic debates and
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decision-making to transform public policy in the interests of (generally mobile) capital. Gill
and Cutler (2014) argue that many international agreements and treaties have domestic
constitutional status and act as part of a transnational force field of laws, as well as patterns of
incentives and constraints that serve to constitute global power relations and some of the
governing institutions and structures of the global political economy. Such agreements have
tended to become successful because, as claimed by Gill (2000), New Constitutionalism entails
a direct inversion of the historically entrenched national-global relationship, whereby the global
is no longer seen as a product of nationally steered institutionalisations. Instead, it is now the
global that is institutionalised in the form of various multilateral apparatuses that impose market
discipline upon national states (Gill, 2000). Thus, the role of multilateral and bilateral trade and
investment agreements in the perpetuation of new constitutionalism cannot be overstated since,
as argued by Gill (2000), these can be understood as forward-looking ‘“‘commitment

mechanisms” or “disciplines”.

While comparing the forms of liberal and new constitutionalism, Graham, Andersen, and Mann
(2015) claim that new constitutionalism combines both the old and new in a radically changed
contemporary context. Under new constitutionalism, the forces of commodification are
reaching ever deeper into new domains that have previously not been subordinated to capitalist
market forces or encoded in contractual relations (Graham, Andersen, & Mann, 2015).
Whereas, under liberal constitutionalism, the global was only thinly institutionalized through
international free trade agreements, Gill and Cutler (2014) believe that the new
constitutionalism is composed of a relatively dense institutional web of market-disciplinary
apparatuses at both global and supranational scales, from the International Monetary Fund
(IMF), World Bank, WTO, European Union (EU), African Union (AU) and other multilateral
organizations. The disciplinary nature of this worldwide institutional web consists not only in
its rigid orientation toward market rule but also in its role in systematically narrowing
socioeconomic policy parameters available to national states (Gill & Cutler, 2014). As a result
of this rigid orientation, new constitutionalism establishes a worldwide institutional grid that
offers transnational capital multiple exit options within putatively sub-optimal regulatory
environments (Graham, Andersen, & Mann, 2015). At the same time, it shrinks and weakens
established relays of parliamentary-democratic control over capitalist investment activities.
Consequently, the new constitutionalism can be understood as a means to discipline nation-
states to create internal political institutional spaces oriented toward extended, accelerated

capital accumulation (Gill & Cutler, 2014).
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The above section attempts to define what the new constitutionalism theory is and its forms. By
assessing the arguments of the key contributors to the theory, it can be summarised that the
theory’s definition and its forms consist of four major dimensions. The first form consists of
the establishment of a constitutional structure for the global market that dictates the public,
private, and international powers (Gill & Cutler, 2014). By imitating political constitutions,
these structures ensure sovereignty (Teeple & McBride, 2010) by shifting economic power
from the national to the international, as well as from the public to the private (Hilbink, 2008).
The second form of new constitutionalism theory entails the separation of economic policies
from domestic influence to allow for capitalist markets to grow while extending the commodity
form and the market forces (Gill & Cutler, 2014). This separation insulates economic policies
from governing regulatory powers as well as the public demand for transparency (Hilbink,
2008). The third dimension of new constitutionalism involves the creation of locking-in
mechanisms that incorporate laws, rules, regulations, procedures, and institutions (Gill &
Cutler, 2014), hence putting limitations on legislative and policy autonomy (Gill, 1998). Lastly,
the fourth aspect of new constitutionalism involves diminishing the need for formal
accountability by creating a system that accords privileges to international corporations and
private entities, thus creating a double legal standard (Gill & Cutler, 2014). A key takeaway
from this fourth dimension is that new constitutionalism diminishes the watchdog role of the

state by providing flexibility for self-regulation and reducing transparency among corporations.

Nevertheless, new constitutionalism, like any other theory, has its critics. Indeed, Gill and
Cutler (2014) agree that while the new constitutionalism rule regime has been more than three
decades in the making, it has been in a perpetual state of contestation and reconstruction. It is
key to note that critics of the new constitutionalism argue that the theory lacks many of the
attributes associated with classical constitutionalism and entrenched rules that shape what 1s
politically possible, including separation of powers and a hierarchy of institutions (Gill, 2008).
However, this claim is contested by Gill and Cutler (2014), who argue that new
constitutionalism features several key elements of traditional constitutionalism, ranging from
forms of judicial review to other quasi-constitutional structures that supervene domestic or
traditional constitutionalism. Indeed, as earlier noted by Graham et al (2015), new
constitutionalism combines both the old and new in a radically changed contemporary context,
which all contain aspects of forms of judicial power and constitutionalism that give more power

to corporations while lessening that of the state.
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The new constitutionalism theory is also criticised for its tendency to lock in the neoliberal
pattern of global development (and the power of capital), which makes it more difficult for
alternative solutions to common global problems to emerge (Gill & Cutler, 2014). This is
because new constitutionalism is believed to favour the elitists by providing preferential
treatment to International financial institutions, investors, and bond-raters, who end up holding
higher positions of authority than governments or nation-states, hence furthering global
supremacy (Gill, 1998; Cutler, 2016). As a result, Cutler (2016) argues that the absence of
accountability and democratic authority has led many countries to depart from the constitutional
framework and reclaim their sovereignty as independent nations. Thus, the failure of the new
constitutionalism theory to recognise the importance of accountability and democracy in
ensuring that governments commit to the global constitution makes it subject to criticism, given
that the two are fundamental ingredients in the formulation and implementation of a global

governance architecture and the constitution that stems therefrom.

Furthermore, critics of the new constitutionalism theory argue that while the theory is useful, it
is likely to be of little relevance in analysing current and future global transformations (Gill &
Cutler, 2014). For example, Gill and Cutler (2014) argue that new constitutionalism barely
explores the transformation of global production through fragmentation and the rise of global
production chains, despite their centrality to the world market for the whole period. In addition,
both Gill (2008) and Gill and Cutler (2014) agree that the new constitutionalism has virtually
nothing to say about the most fundamental of social relations, i.e., that between capital and
labour, and especially the legal and regulatory strategies developed to enable the local and
global governance of labour and the development of the social relations of production. As a
result, new constitutionalism requires the restructuring of social relations and the exposure of
individuals and communities to the nakedness of the cash nexus (Gill, 2008). A key argument
being advanced here is that while the new constitutionalism theory examines the power
relations in the global economy, it does not account for global value chains and the social

relations therein, which have become a critical component of global production and trade.

While acknowledging the criticisms of the new constitutionalism theory, this dissertation
believes that the theory remains central in explaining the need for the reconstitution of power
and governance in the world, especially in the digital economy, where, as argued by Giovanni
and Radu (2022), a new world order where big tech is redefining power structures that go
beyond traditional constitutionalism is emerging. As argued by Gill and Cutler (2014), the

distinctive contribution of new constitutionalism is to foreground the global dimensions of
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contemporary market-oriented regulatory transformations and to excavate the quasi-
disciplinary, undemocratic modalities through which market rule is being realised. Moreover,
new constitutionalism is a valid theory to use in this dissertation, given that even those
contributions that debate traditional dimensions of constitutionalism and the rule of law
underscore the need for what Gill and Cutler (2014) call critical and innovative re-
conceptualisations of the question of law and constitutionalism to capture contemporary
transformations in political practices and state forms. Therefore, given the argument that the
new constitutionalism theory identifies what Giovanni and Radu (2022) term as Western legal,
constitutional, and regulatory mechanisms that lock in advantages to capital, this makes it a
good theory for analysing the lock-ins in data governance and how this ultimately affects a

country’s participation in E-Commerce.

Another argument in favour of the new constitutionalism is that, though it lacks a hegemonic
quality (Giovanni & Radu, 2022), the theory represents a major component of the existing
response to the problem, on a world scale, of securing the conditions for extended capital
accumulation in the contemporary period (Gill & Cutler, 2014). Indeed, while new
constitutionalism is not the only response because of its parameterising properties and
tendencies, it is a response to any counter or anti-capitalist projects to challenge the structural
power of capital at any spatial scale (Gill, 2008; Gill & Cutler, 2014). This dissertation,
therefore, uses the new constitutionalism theory because it emphasises the importance of
transformative constitutionalism that prioritises democratic participation, social justice, and the
protection of human rights. This is because, in its broader sense, the new constitutionalism
theory acknowledges that constitutions should not simply replicate existing power structures
but should also be used as a tool for transforming society in ways that promote democracy,
equality, and human rights. This is critical for this dissertation, which views data governance
as a critical component needing redesign to ensure gainful participation in E-Commerce by
latecomers to digitalisation. In the section that follows, this dissertation presents how the new
constitutionalism theory relates to power relations in data governance and the E-Commerce

participation nexus, and why this makes it a more suitable theory.

3.3 Digital Colonialism and New Constitutionalism: Illuminating the Manifestations

The essence of neo-colonialism is that the State which is subject to it is, in theory,
independent and has all the outward trappings of international sovereignty. In reality, its

economic system and thus its political policy is directed from outside (Nkrumah, 1965, p.4).
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Objective three of this dissertation aims to determine whether and which neocolonial tendencies
of data governance can be identified in Kenya and Uganda’s data and E-Commerce regulatory
frameworks. This objective was conceived to illuminate how colonial-induced power relations
in the first, second, and third industrial revolutions manifest in the fourth industrial revolution
(digital economy). Unveiling these colonial facets in the digital economy would help to
recommend key proposals for consideration in a comprehensive Pan-African data governance
ecosystem that reimagines the coloniality of data. To understand digital colonialism, one should
critically examine historical colonialism and its metamorphosis into neo-colonialism. Several
scholars have written about colonialism, its manifestations, its raison d'étre, its descendant, i.e.,
neocolonialism, and how it has shaped global social, economic, political, environmental and

technological relations.

The relationship between new constitutionalism and digital colonialism is neither incidental nor
merely thematic; it is, rather, structurally intimate. New constitutionalism provides the
institutional and legal architecture through which neoliberal rules are entrenched and insulated
from democratic contestation. Digital colonialism, in turn, describes the material and economic
outcomes of these arrangements, i.e., the extraction and external appropriation of data and
digital value from the Global South. In this dissertation, digital colonialism is defined as a
manifestation of new constitutionalist dynamics in the digital economy. That is, the lock-in of
global data governance rules, often through trade agreements and platform dominance,
facilitates the structural conditions under which data extraction and asymmetric value capture
occur. Together, these frameworks enable a more comprehensive analysis of how power
operates both at the level of governance structures and in their empirical consequences for

countries such as Kenya and Uganda.

As a system of economic and social establishment, colonialism in the global south was

spearheaded by a handful of countries like France, Spain, Britain, the Netherlands, Portugal,

Germany, and the United States at a later stage. According to Couldry & Mejias (2019):
Colonialism had four components, i.e., the appropriation of resources; the evolution of
highly unequal social and economic relations that secured resource appropriation; the
massively unequal global distribution of the benefits of resource appropriation; and the
spread of ideologies to make sense of all this (for example, the reframing of colonial

appropriation as the bringing of “civilisation” to the world). (p.4)
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These four facets served complementary purposes, which kept the colonial machine in motion.
Appropriation of resources ensured sustained, unchallenged access to raw materials for
industries in the metropole (colonisers’ home country) and perpetuated primary commodity
dependence in the colonies. As stressed by Rodney (1972, p. 149), “Colonialism was not merely
a system of exploitation, but one whose essential purpose was to repatriate the profits to the so-
called mother country. From an African viewpoint, that amounted to consistent expatriation of
surplus produced by African labour out of African resources. The unequal social relations
subjugated the colonies to perpetual submission to the metropole, and even after their
“independence”, neocolonialism has preserved this rigged system. Equally, the unequal
distribution of benefits kept the metropole rich and the colonies poor, which to date has kept

inequalities between the two persistent. This is stressed by Fanon (1964), who argues that:

Today, Europe's tower of opulence faces these continents, for centuries the point of
departure of their shipments of diamonds, oil, silk and cotton, timber, and exotic produce
to this very same Europe. Europe is literally the creation of the Third World. The riches that
are choking it are those plundered from the underdeveloped peoples. (p.58)

The fourth component of colonialism, i.e., the ideology of the “White Man’s burden” to
“civilise” and “take light” to the global south continents like Africa, was aimed at justifying the
reasons for the pillaging and plundering of resources in the colonies. As presented by Rodney

(1972):

Faced with the evidence of European exploitation of Africa, many bourgeois writers would
concede at least partially that colonialism was a system that functioned well in the interests
of the metropoles. However, they would then argue that another issue to be resolved is how
much Europeans did for Africans, and that it is necessary to draw a balance sheet of

colonialism. Supposedly, they built railroads, schools, hospitals, and the like (p.205).

The praise of the metropole’s good deeds in their colonies is best presented by Ferguson (2003),

who claims that:

Without the influence of British imperial rule, it is hard to believe that the institutions of
parliamentary democracy would have been adopted by the majority of states in the world,
as they are today. India, the world's largest democracy, owes more than it is fashionable to
acknowledge to British rule. Its elite schools, its universities, its civil service, its army, its
press, and its parliamentary system all still have discernibly British models. Finally, there

is the English language itself, perhaps the most important single export of the last 300
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years....... There would certainly not have been so much free trade, nor would there have
been so much international mobility of labour had it not been for the British Empire (pp.366-

367).

Such praises were and still are aimed at justifying the reason for colonisation to thwart

decolonisation movements, a feat that would work in favour of neocolonialism.

Whichever side one might take, the colonial project is alive in the form of neocolonialism and
has permeated the digital economy in the form of digital colonialism. Couldry and Mejias
(2019, p. xiii) define data as “an emerging order for the appropriation of human life so that data
can be continuously extracted from it for profit, which is operationalised via data relations and
with the world facilitated by digital tools”. This emerging order is so tightly knit that mankind
is not only appropriated to capitalism but is also locked in sustained surveillance and
exploitation (consciously and unconsciously) for data. The gradual opening up of human life to
data extraction by externally based big tech corporations is what Couldry and Mejias (2019)
and Mejias and Couldry (2024) call “the capitalisation of human life without limit for the sole
purpose of profit maximisation”. At the centre of digital colonialism is the evolving social
relations, i.e. data relations, which have altered the interactions between state and economy.
Indeed, data relations grant tech corporations’ premium access to the realm of social relations
which, according to Couldry and Mejias (2019), have led states to “become increasingly
dependent on access to what the corporate sector knows about the lives of those states’ citizens,
reversing the long-standing direction of knowledge transfer (from states to corporations)” (pp.
12-13). This dependence is illuminated by Jack Ma, the CEO of Alibaba who argued that “the
political and legal system of the future is inseparable from the internet, inseparable from big

data” (Lin & Chin, 2017).

Contemporary digital colonialism is heavily shaped by historical colonialism. While the former
used excessive physical and psychological violence to seize territories and bodies (human
labour), digital colonialism, through digital infrastructure and legal regimes, employs soft and
often undetected power to guarantee humans’ voluntary and involuntary adherence to
interwoven systems of extraction in their daily lives. These systems are tailored to govern
human beings, similar to historical colonialism, with data appropriation a modern version of
raw material extraction and land grabbing that colonial powers adopted to exploit their colonies
for close to 500 years. Historical colonialism shaped neocolonialism, whereby only flag
independence was attained because the metropoles still controlled the levers for the economic

trajectory of the former colonies. This is stressed by the first president of Tanzania, Julius
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Nyerere: “The newly independent states were poor, linked to an international trading and
financial system in which they were more victims than participants, and underdeveloped
economically as well as in terms of modern education and skills” (Nyerere K. J., 1992). In the
same vein, digital colonialism is sustained by a system whereby the digitalisation agenda and
rules are set by global institutions (e.g. the World Trade Organisation and the International
Telecommunication Union) located in and largely controlled by the former colonial powers.
The former colonies are required to enact data governance rules that comply with those set by
these bodies, which perpetuates policy dependence, a situation in which Nkrumah (1965)

brands the highest order of neocolonialism.

3.3.1 Digital Colonialism as the Systemic Appropriation of Human Lives for Data Extraction

To understand how digital colonialism manifests itself, we need to illuminate the cookie-cutter
model adopted by historical colonialism, which Blaut (1993) calls the four Es strategy, i.c.,
Explore, Expand, Exploit, and Exterminate. Exploration entailed the surveying of new
territories (their economic worth and strategic importance), which, upon conquest, made the
colonial power expand its administration, military bases, and infrastructure. These newly
occupied territories were exploited of their land and human (labour) resources, which required
the extermination of resisting communities, cultures, beliefs, and production patterns (the
forced introduction of cash crops led to a rise of sugar, coffee, tea, cotton and rubber plantations
meant that the colonies now had to produce what they did not consume and consume what they
did not produce). In short, the system of extraction and transformation of land and human
(labour) resources into profit was preceded by the exploration, establishment, and expansion of
colonies. Digital colonialism follows a similar model of appropriation of human lives for data
extraction by establishing business models that alter our data into profit and control for them
(but not for us). New digital territories are acquired using digital infrastructure (discussed in
section 3.3.2 below), which provides a dual purpose, i.e., expanding the data realm of big tech
corporations and facilitating sustained, unhindered extraction of personal data. Through
advertising or profiling, tech corporations use this data to individually target us, while at a
higher level, it is aggregated and employed as a decision or prediction-making tool for
communities (e.g., the training of an algorithm to forecast the weather or determine traffic
flow). As noted by Mejias and Couldry (2024), “This is possible thanks to a rearrangement of

many aspects of our daily life in such a way that ensures we are continuously generating data”

(p-6).
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Just like the subsequent rise of industrial capitalism was shaped by historical colonialism,
digital colonialism is creating a pathway for capitalism based on data exploitation. The 500
years of attempts to understand, exploit, and dominate the world from exclusive centres of
power for corporate profit are encapsulated in the contemporary attempts to exploit human
(personal) data for profit. Exploitation for profit under historical colonialism established a
system of dispossession of people in the colonies (colonials), which is also mirrored in digital
colonialism. Unlike the latter, which was through coercion and brute force (extermination),
digital colonialism takes a softer approach. It targets personal data whose immediate value and
benefits we often do not appreciate, and we freely and willingly give it away for free access to
digital platforms. Furthermore, while resources under historical colonialism had limits, e.g.,
land in terms of size (confined within a specific territory), a data territory is infinite as it can
mutate into either the creation of new products (platforms, websites, and apps) or connecting to

existing ones to create an even vast territory. This is illuminated by Mejias and Couldry (2024):

You may notice this when big platforms act like gatekeepers to websites or smaller
platforms, and you are asked to sign in with your Facebook or Google ID, ensuring that the
data from you using that new platform is combined with your Facebook or Google data, to

those corporations’ benefit (p.74).

To achieve seamless appropriation of human lives for data extraction, tech companies design
models fit for this purpose. For example, under its open grab program, Facebook obtains access
to users’ activity both on its site and on other platforms that permit access using a Facebook ID
(e.g., Netflix, Tinder, Airbnb, and Pinterest). Furthermore, the alliance between an online
advertising company (DoubleClick) and Google, inked in 2008, enables DoubleClick to track
individuals based on their Google search history and data profiles. This has led to a

mushrooming market approach that is people-centred.

Scholars in colonialism have argued that capitalism (and by extension colonialism) cannot
flourish without the active participation of the state, which controls the relations of production
by legalising (or refusing to regulate) certain forms of labour (Wallerstein, 2011) or temporary
gig-based work nowadays. Historical colonialism survived on the exploitation of labour in
plantations, mines, and factories (sweatshops)-all heavily regulating against unionisation of
workers to thwart collective bargaining, workers' solidarity, and political consciousness, which,
if allowed, would lead to organising against systemic injustices upon which colonialism thrived.
In the digital economy, the power of tech corporations to spy on workers and use algorithms to

rate their performance, coupled with the absence of laws on platform workers’ rights in many
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African Countries, provides an effective ground for digital colonialism to thrive. Moreover, the
rise of data sweatshops in the form of data colocation (labelling) centres in the global South is

a replica of sweatshops that peaked during colonialism.

Finally, the manifesting social power in digital markets should be viewed as a colonial
construct. Rutazibwa and Shilliam (2018) argue that “markets have evolved as sites of
politically expressed social power that were constructed in the colonial period, and which
continue to be constructed in the post-colonial period” (p.8). This evolution has transpired into
“governance models that are less state-centred, a proliferation of regulatory forms that involve
multiple stakeholders, and controlling functions entrusted to the state” (Burri,2021). Another
stark difference between historical and digital colonialism is that while the metropole under
historical colonialism did not conquer some countries (e.g., Ethiopia and Liberia in Africa were
never colonised), digital colonialism ensnares all individuals wherever they are and whether
they are tethered to the internet and aware of their surveillance or not. Indeed, just like
capitalism in the historical colonialism epoch manifested through social ordering, digital
colonialism is taking the same approach, albeit on a much broader and ultrafast scale. We are
therefore witnessing an evolving systemic appropriation of human lives for data extraction by
tech companies predominantly based in the metropole, just like historical colonialism was
centred on the expropriation of land and human resources by the “mother country” for private

profit.

3.3.2 Digital Infrastructure: Illuminating the Tenets of Colonialism

Historical colonialism thrived due to several factors, including the building of infrastructure
(railway, steamships, electricity, and telegraphs) to facilitate the extraction of raw materials
from the colonies to the metropole. This infrastructure served complementary roles. For
example, electricity was vital in sustaining manufacturing (value addition of raw materials from
the colonies) in the metropole, increasing communication (telegraphs and telephones) among
colonial administrators to keep the colonials in check. Steamships and railways enabled the
metropole to explore, expand, and eventually exploit new territories by facilitating the
movement of colonial administrators and the easy transportation of labour, land, and water
resources (fish, cash crops, timber, and minerals, among others). Historical colonialism,
therefore, provided the much-needed infrastructure for digital colonialism. For example,
electricity which was introduced to the colonies by the metropole is currently used to power

data centres, data appropriation devices (smartphones, smart TVs, surveillance cameras, smart
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refrigerators, computers, internet routers, and modems, telephone masts, and Fiber optic
cables), and by people who use these tech devices for interacting with each other, work
remotely, and undertake further inventions among others. Moreover, today, ICT (the internet)
and computers are an enhanced form of the telegraph, as the latter was one of the first
technologies to allow rapid, long-distance communication through coded signals sent over
wires. Therefore, the coloniality of infrastructure in historical colonialism reinforces that of

data.

Historical colonialism had the metropole dominate the manufacturing of industrial products
(e.g., textiles and clothing, machinery, transportation equipment, consumer goods, and
pharmaceuticals) whose production depended on raw materials from the colonies. Likewise,
digital colonialism is laced with control by a few companies in the metropole over the
manufacturing of the tethered devices through which people connect to the data-gathering
infrastructure. For example, Apple, Dell, Sony, Samsung, IBM, Phillips, Lenovo, Cisco
Systems, Siemens, Bosch, and Nvidia, among others, lead the manufacturing of microchips,
computers, routers, modems, smart appliances, and fibre optic cables, among others
(Geissbauer, Schrauf, Berttram, & Cheragi, 2020). What is different with digital colonialism is
that there are emerging powers like China that are dominating the production of digital
infrastructure and E-Commerce. For example, Chinese firms like Huawei and ZTE have led the
way in quantum computing, artificial intelligence, and 5G technologies, while others like
Taiwan and South Korea lead the production of semiconductors (Lynch, 2024). By forging
partnerships with platforms like Google, Microsoft Azure, Amazon, Alibaba, Tencent, and
Facebook, these corporations have cemented their control over computing facilities, content
production (Netflix for movies), access to content (Facebook and X), and pricing (Amazon,
Uber), all which aids massive processing and storage of data, leading to the emergence and

upsurge of the “Cloud Empire”.

Supported by digital infrastructure, the data economy has led to a rise in new colonial
ideologies. The reframing of colonial appropriation as the bringing of “civilisation” to the world
can be likened to digital colonialism, where words like digital transformation of least and
developing countries are being fronted. Meanwhile, this paradigm shift ignores the embedded
unequal distribution of benefits of data, the extraction of human (personal) data, and the
evolution of unequal social and economic relations through digital infrastructure that secures
continued appropriation of personal data. According to Benyera (2021), in the same way, in

which colonialism was misrepresented as a civilising mission to the “dark continent”, digital
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colonialism is already being packaged and misrepresented as data for development (D4D).
Couldry and Mejias (2019) state that “there is an ideology of connection of persons, things, and
processes through a computer-based infrastructure (the internet) that enables life to be annexed
to capital” (p.16). This is exacerbated by the ideology of datafication, whereby every aspect of
life is transformed into data for capital, which is attained by removing impediments to big tech
extraction and control of data once the connection is established (ibid). Ignoring these
underlying lock-ins to pursue the ambition of modernising digital infrastructure for digital
transformation and development is a recipe for digital colonialism, as it subjects the former

colonies to continued reliance on the metropole for this infrastructure.

3.3.3 From the Colonial Empire to the Cloud Empire

Like historical colonialism birthed empires, e.g., the British and French empires, digital
colonialism has shaped what digitalisation critics like Singh (2020), Couldry and Mejias (2019),
Mejias and Couldry (2024), and Benyera (2021) call a “Cloud Empire”. The Cloud Empire is
an elite and exclusive club of behemoth big tech companies like Google, Apple, Facebook,
Amazon, Huawei, Microsoft Azure, and Tencent, among others. It also applies to those
platforms that dominate their respective sectors, e.g., Netflix (content streaming), Uber (ride-
hailing), and Airbnb (accommodation), among others. The Cloud Empire is sustained by
locking in the domination of data value chains, making it difficult for others to operate or

compete outside their ecosystem. Couldry and Mejias (2019) give examples of this lock-in:

Amazon is no longer just an online store, but a company engaged in electronics
manufacturing and media production and distribution, while it prepares to disrupt the
grocery, healthcare, shipping, and retail businesses. It is also a huge web services provider,
currently supplying 44% of the world’s cloud computing capacity, with clients ranging from
Netflix to the CIA. Apple devices only use Apple’s operating system, and software from
other providers runs on its devices only when Apple allows it. Such a degree of control is
authoritarian and allows Apple to distinguish itself from its competitors by, for instance,
building ad blockers. Facebook’s business model is premised entirely on its ability to
capture data from its users and sell it to advertisers. Google’s dual dominance in the phone
operating system (Android) and search engine markets makes it a behemoth in the digital

economy (pp.48-49).

One reason behind the Cloud Empire’s successful appropriation of human life is the ability of

its behemoth tech corporations to dominate human data relations both as sellers and buyers, a
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state called monopsony. The exclusive concentration of control over the digital economy in the
hands of a few tech corporations has led to a monopsony. This implies that although digital
tools have enabled human beings to become producers instead of mere consumers of digital
content, the options for selecting which platforms to participate in are limited. For example,
those of certain demographics wanting to join a social networking site will probably join
Facebook because that is where their friends are more likely to be” (Couldry & Mejias, 2019,
p.43). Equally, those who want to post videos will join either TikTok, Instagram, or YouTube
because these are platforms where most users are likely to watch them. While the buyers of
what we produce (digital content and goods sold on E-Commerce platforms) are few, we, the
creators, are hordes. Therefore, as human relations are being digitally transformed, we are
witnessing the rise of the Cloud Empire, whose core agenda of appropriation of human lives

for data extends across all social spheres.

What makes the Cloud Empire colonial is the logistical and martial code of the enterprise of
expansion. Colonialism has often relied on an infrastructure that eases the movement of land
and human resources. The scale and scope of the global system of extraction of data and
distribution of digital devices and products to keep human beings hooked is what makes the
Cloud Empire colonial. This coloniality is achieved through a system of advanced logistics,
e.g., computational systems of code and software (Lynch, 2024). Furthermore, the Cloud
Empire's colonial nature manifests through its transnational corporate networks that sustain the
system’s operation. As noted by Couldry and Mejias (2019), “We see the emergence of a
company state: a corporation with immense powers to regulate not just trade but also law, in
short, to regulate life” (p.39). The existing and proposed data governance rules consolidate this
neoliberal lock-in as they usher in a free flow of cross-border data regimes, irrespective of
countries' capacities to compete and their digital sovereignty. Digital colonialism, therefore, is
not only the rekindling of colonialism but also an extension of the scope of colonialism led by

Cloud Empires.

In conclusion, if historical colonialism annexed territories and exploited their land and human
resources, digital colonialism’s power grab is deeper and targets human data, which is
voluntarily or involuntarily given. Just like historical colonialism aimed at building a new social
and economic order that locks in the land grab of resources (Mejias & Couldry, 2024), digital
colonialism aims to establish a similar order that locks in that data grab from platform users and
people in vicinities where digital infrastructure (smart devices) exists. Furthermore, just like

historical colonialism entailed the scramble and conquest of territories (colonies), digital
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3.4

colonialism entails what Mejias and Couldry (2024) call data territories. According to Mejias
and Couldry (2024), data territories have their basis in software that is embedded deep within
the devices we use and the non-physical spaces (the apps, platforms, and websites) that we
access through those services (p.61). In principle, mere data extraction does not make it
colonial, as an individual can give consent to the utilisation of their data for the benefit of their
community, e.g., health data. However, digital colonialism occurs with the external
appropriation of data on terms that are partly or wholly beyond the control of the person to
whom the data relates (Couldry & Mejias, 2019, p.5). The exclusive domination of the digital
infrastructure and E-Commerce platforms by an exclusive club of metropole-based big-tech
corporations, often operating in alliance with powerful states (like the U.S., China, and the EU)
is shaping the contemporary colonial landscapes and creating a distinct social and economic

order. This reinforces historical colonialism by digital colonialism.

Rolling Back New Constitutionalism in the Data Governance and E-Commerce
Nexus

As earlier stated, this dissertation uses the new constitutionalism theory to examine whether
power relations in data governance determine a country’s gainful participation in E-Commerce.
Gill’s new constitutionalism theory allows analysts to critically analyse the terrains of political
forces that shape global, regional, and local social and economic discourses (Ramesh, 2021).
The theory also provides a case to reassess embedded neoliberal capitalism, which is
transforming at a rapid pace to incorporate new technological capabilities, including data
profiling, consumer behaviour analytics, deep data mining, and E-Commerce (Radice, 2008).
Moreover, as Ramesh (2021) argues, what is needed is research into ways to change the status
quo rather than explaining its maintenance. In this context, the new constitutionalism theory
provides a useful framework for examining the power relations involved in data governance
and their impact on a country's participation in E-Commerce. The theory is also relevant for
understanding the challenges faced by countries in developing their E-Commerce capabilities.
This is because, as E-Commerce becomes an increasingly important part of the global economy,
countries must navigate complex power relations and institutional structures to ensure that they
can participate fully and benefit from these new opportunities (Werner, Wiegand, & Imschloss,
2019). In providing a way forward, the new constitutionalism theory also offers a lens through
which to analyse the power relations in data governance and identify strategies for countries

like Kenya and Uganda seeking to enhance their participation in E-Commerce.
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According to Gill (2000), the new constitutionalism entails the construction of supranational
institutional forms and the reconfiguration of existing state apparatuses in ways that lock in the
market disciplinary agenda of globalised neoliberalism. This process of neo-liberal institutional
lock-in is composed, above all, of measures to promote maximal capital mobility, to extend
capitalist markets into previously decommodified realms, and to insulate economic relations
from democratic control (Brenner, Peck, & Theodore, 2010; Gill & Cutler, 2014). The goal of
the new constitutionalist approach, as used by the World Trade Organisation (WTO) and other
global institutions, is to create an enabling State that will deliver an improved long-term
investment climate, better protection of private property rights, and higher levels of profit flows
in the future (Gill, 2008). Seen from a data governance and E-Commerce perspective, new
constitutionalism’s view is to write a data governance and E-Commerce constitution of a single
global economy to ensure what Gill (2008) refers to as a universal promotion of free market
mechanisms strengthened by a set of standards and principles of good conduct. Indeed, by
highlighting how global governance institutions, such as the World Trade Organisation and the
International Monetary Fund, shape domestic policies and influence power relations between
states and other actors, Gill and Cutler (2014) argue that the new constitutionalism theory
emphasises the role of global governance institutions and the changing nature of power in the

post-Cold War era.

Digital colonialism and its manifestations can be best analysed through the new
constitutionalism theory. Gill and Cutler (2014) note that the principal objective of new
constitutionalism is to limit legitimate exercises of public authority to achieve the highest
possible standards of legal protection for (foreign) investment interests. Linked to data
governance and E-Commerce, negotiations at the WTO and in free trade agreements are
functioning as Trojan horses to lock in binding international rules for corporate interests, and
big tech appears to be latching onto the opportunity to get a seat at the negotiating table and
cement its power to control data and E-Commerce governance (Belayneh, 2022). This view is
shared by Gill and Cutler (2014), who argue that corporations have attained a hegemonic
character due to the rising structural power of internationally mobile capital. This is observable
on three levels, i.e., economically, technologically, and politically, coupled with the fact that
their economic power has risen drastically in the last couple of years (growing even stronger
during COVID-19), which makes sense because their goal is first and foremost economic gain
(Catalano, 2022). This risks the creation and perpetuation of neoliberal state forms, which, as

argued by Woodley (2015), involve the subordination of government and national constitutions
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to the private sector and global constitution, respectively, ultimately resulting in limiting the

legal capability and competence of the state to intervene in the market.

Gill and Cutler (2014) further argue that new constitutionalism combines both the old and new
in a radically changing contemporary context. This is corroborated by Graham, Andersen, and
Mann (2015), who argue that the forces of commodification are permeating new domains that
have previously not been subordinated to capitalist market forces or embedded in contractual
relations. This dissertation agrees with Belayneh (2022), Gurumurthy and Chami (2021), and
Singh (2019; 2022) by arguing that data, as a critical requirement for E-Commerce, is a new
area, and what is perhaps even newer is that it is we, the people, who are the raw materials
where data extraction occurs. By focusing on the global governance of trade, Gill (1997) notes
that today’s markets are not only more global but also are determined by oligopolistic
competition, involving operations and interactions of transnational corporations that both
collude and compete in a series of strategic alliances, consortia, joint ventures, and other
arrangements to maximise returns on capital. In the case of data governance and E-Commerce,
the dominant groups, which are often large corporations and governments, are using their
behemoth power to demand rules and norms that govern data practices and which are likely to
reinforce their dominance in the digital economy (James, 2020; Gurumurthy & Chami, 2021;
Overby & Audestad, 2021). Indeed, one complex task facing countries is the desire to balance
the interests of the different actors because big tech corporations have grown into behemoths
by establishing themselves both as purveyors of their products and as the hosts of digital
platforms that circumscribe, and profit from the activities of other smaller E-Commerce actors
(Atal, 2020). Therefore, by assessing the global rule (constitution) making process at the WTO
and free trade agreements, the new constitutionalism theory provides the right lens with which
to examine the power relations in data governance and how they impact a country’s gainful

participation in E-Commerce.

Because new constitutional forms are emerging from the expansion of constitution-making
throughout the world, Gill and Cutler (2014) argue that this is giving rise to international trade
and investment laws that are knitting the world together under the promise of a global rule of
law. This is because trade and investment agreements are emerging de facto constitutional
governance structures for the global economy that are often referred to as the new
constitutionalism (Gill & Cutler, 2014). This argument is shared by (Clarkson, 2002) who
argues that trade and investment agreements serve as external, quasi-constitutions that protect

and privilege the interests of corporate capital and transnational investors, ultimately binding
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governments over long periods to legally enforceable disciplines that are difficult to change.
Clarkson (2002) further contends that traditional constitutional agreements are not concerned
with regulating the actions of multinational corporations or investors other than guaranteeing

them protections from expropriation or the inviolability of investors’ freedoms.

Instead, Clarkson (2002) and Gill and Cutler (2014) argue that such agreements focus
exclusively on restricting government actions. Relating this view to the power relations in data
governance and the E-Commerce nexus, Catalano (2022) opines that big tech has risen to
enormous power so fast (the last couple of decades) that nation-states are struggling to keep up
with big tech’s engagement in monopolistic and hegemonic activities. The current
technological development is so high-paced that the slow bureaucratic processes, coupled with
the traditional governing instruments (constitutions), have no chance of keeping track
(Catalano, 2022). Therefore, concerning the power relations in data governance and the E-
Commerce nexus, this dissertation examines what Celeste (2020) calls digital constitutionalism
not as engendering a constitutional revolution, but as representing a necessary evolution of

contemporary constitutionalism in the context of the digital age.

The manifestation of new social classes in the digital era is hard to ignore, and new
constitutionalism can help examine this emerging class. Gill and Cutler (2014) argue that
corporations are creating a social order in which holders of that capital are conferred privileged
rights of citizenship and representation, and in which these rights are ‘locked in’. The result of
this has been the creation of a situation whereby dominant economic forces, in particular
wealthy individuals, transnational corporations, and financial institutions, are increasingly
insulated from democratic rule and popular accountability (Gill & Cutler, 2014; Woodley,
2015). These forces are examined in this dissertation from a perspective of power relations in
data governance and the E-Commerce nexus. Such an examination of the relations using the
new constitutionalism theory is timely because we are seeing a new form of economy which,
to borrow the argument of Woodley (2015) and Radice (2008), requires a whole new aspect of
institutional governance and regulatory frameworks. Moreover, there are pockets of resistance
and contestation from subaltern groups who are marginalised or excluded from E-Commerce
because of a lack of control over data and its governance (Singh, 2019; UNCTAD,2019;
Collinge, 2018). These groups may challenge the dominant discourse around data governance
and seek to create an alternative framework/constitution that prioritises the interests of

marginalised communities. This is the thrust of this dissertation, which, by examining the power
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relations in data governance and the E-Commerce participation nexus, will contribute to the

quest for an alternative constitution to govern this critical resource of data.

As one of its objectives, this dissertation seeks to identify the key actors in data governance and
E-Commerce, their policy positions, and their interests, especially as they relate to national,
regional, and global E-Commerce and Data governance policy frameworks. In terms of actors
and institutions that shape international trade, Gill and Cutler (2014) and Woodley (2015) argue
that new constitutionalism involves dominant forms of agency and conscious projects to
insulate the economy and private power from any potential for democratization control. This is
supported by Sinclair (2000), who argues that the impacts of neoliberal trade and investment
rules on public services as mainly structural and constitutional. It also includes the rise of
multinational corporations’ bargaining power whenever new public services are proposed or
contemplated (Sinclair, 2000). When linked to data governance and E-Commerce actors, one
can argue that the current data governance and E-Commerce rules being pushed in key policies
and processes at the national, regional, WTO, and free trade agreements are aimed at insulating
big tech from regulation by the government. This highly contested position is being pushed
through demand for free and unhindered cross-border data flows (Gurumurthy & Chami, 2021;
James, 2000; Singh, 2019, 2022). Unfortunately, while the role of nation-states in regulating
the flow of physical goods and services is the pillar of the international political economy of
trade, the duty of nation-states in controlling and shaping global data flows and E-Commerce
is less understood (Azmeh & Foster,2016). This gives this dissertation a chance to deploy new
constitutionalism theory and contribute to the debate and scholarship on data governance for E-

Commerce participation.

In conclusion, Gill & Cutler (2014) note that new constitutionalism can be used to interrogate
questions on the development of what and for whose benefit, i.e., questions concerning law,
legitimacy, human rights, political economy, and world order. Linked to this dissertation, such
questions help us to navigate our research focus on the new constitution of global data
governance policies and legal frameworks, i.e., which actors and for whose benefit are these
rules working for? Indeed, while analysing the future of power, Nye (2011) claims that it seems
unlikely that the interests of the State and Small and Medium Enterprises (SMEs) will prevail,
given the fact that big tech companies enjoy economies of scale, which enable them to exploit
markets and data around the globe while applying anti-competitive practices like Internet
chokepoints. The findings of the above critical question will help us to better understand the

power relations shaping data governance and their linkage to E-Commerce participation, and

90



3.5

will eventually enable us to generate proposals on how states and trade governance institutions
at all levels can ensure that even the latecomers to digitalisation mutually benefit from E-

Commerce.

About charting a way forward, the new constitutionalism theory is critical in explaining the
need for the reconstitution of the political economy of the digital economy, as an emerging
world order where big tech is redefining power structures that go beyond traditional
constitutionalism. Moreover, the growth of big tech and the likelihood of an even wider digital
divide have led to what Celeste (2020) calls “new federalism” developing through the
reconstitution of power and authority within states. Overall, the new constitutionalism
perspective on power relations in data governance and E-Commerce participation would
highlight the importance of understanding the power dynamics that shape the regulatory
environment, and the need to engage in critical analysis and advocacy to promote more
equitable and just data governance practices for gainful E-Commerce participation by countries

in general and the focus countries i.e., Kenya and Uganda, in particular.

Furthermore, in the context of data governance, the new constitutionalism theory can help to
explain how power is exercised by both state and non-state actors in the regulation of data flows
and E-Commerce. Private actors such as big tech, i.e., social media platforms, search engines,
and E-Commerce platforms exercise significant power in shaping how data is collected,
analysed, and used for commercial purposes (Gurumurthy & Chami, 2021; James, 2000;
Catalano, 2022; Singh, 2019; 2022). This can have significant implications for a country's
participation in E-Commerce, as the ability to collect and analyse data is increasingly becoming
a key determinant of economic success. Therefore, by analysing the interplay between state and
non-state actors in the regulation of data flows and the protection of individual rights, this theory
can help policymakers to develop more effective strategies for promoting economic growth and
social welfare in the digital age. This is given the fact that countries are in the process of putting
in place and or reviewing their data policies, while E-Commerce negotiations at WTO and free
trade agreements have data governance provisions, all of which need to be analysed concerning

their capacity to promote a country’s gainful participation in E-Commerce.

Theoretical Synthesis

Stephen Gill’s New Constitutionalism theory entails the legal, institutional, and policy

frameworks that lock in neoliberal approaches like market liberalisation, business (private
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capital) rights, and limited state intervention into global governance architectures. These
“disciplinary mechanisms” operate by blending investor protections, deregulation mandates,
and capital mobility guarantees into international treaties and domestic constitutions (Gill,
1998; Gill & Cutler, 2014). Together, these regulatory frameworks illuminate why Kenya and
Uganda are pressured into adopting external data and E-Commerce laws, how Big Tech
corporations shape national regulatory logics, and why [African governments], latecomers to
digitalisation, have limited control over data infrastructures. This dissertation merges New
Constitutionalism with postcolonial political economy to examine how global data and E-
Commerce actors leverage trade rules, technical partnerships, and data standards to
institutionalise neoliberal dominance. Ultimately, it reveals how data governance has evolved

into a landscape of contested sovereignty.

Discussions under this chapter have illuminated that new constitutionalism is concerned with
the manner in which market-oriented rules are embedded within institutional frameworks that
are, to a significant degree, insulated from democratic contestation. It draws attention to the
processes through which economic governance is stabilised and rendered durable, often through
legal mechanisms that constrain the scope for policy intervention. In the context of digital trade,
such dynamics are evident in the codification of rules governing data flows, intellectual
property, and platform operations, i.e., rules which may limit the capacity of states to regulate
in accordance with domestic priorities. Furthermore, the concept of digital colonialism,
meanwhile, directs attention to the asymmetrical extraction and appropriation of data and digital
value. It suggests that the infrastructures and platforms that underpin the digital economy are
not merely technical artefacts, but instruments through which economic and informational
resources are concentrated. Under such conditions, participation in the digital economy may
entail forms of dependency that echo, albeit in altered form, earlier patterns of unequal

exchange.

Considered together, the above perspectives illuminate both the structures of governance and
their material consequences. New constitutionalism elucidates the institutional arrangements
through which rules are stabilised and insulated; digital colonialism reveals the outcomes that
such arrangements may engender. The relationship is thus not incidental. It is, rather,
constitutive. The former establishes the conditions of possibility; the latter renders their effects
visible. It is within this analytical framework that the notion of gainful participation assumes

its significance. For participation to be considered gainful, it must occur under conditions that
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3.6

permit not only access, but agency, i.e., conditions under which value is not merely generated,

but retained; and under which governance is not merely received, but shaped.

Conclusion

By using Stephen Gill’s New Constitutionalism theory, this chapter discusses how big tech
companies' control and regulation of data influence national sovereignty and E-Commerce
participation. As data becomes a vital resource in the digital economy, regulating its flow is
important for countries to effectively engage in E-Commerce. However, global power structures
often impose neoliberal frameworks that limit states’ policy autonomy on data governance by
favouring corporations’ interests. The chapter argued that governments, especially digital
latecomers, face limitations in regulating big tech corporations that lead the E-Commerce and
data landscape, generating inequalities that inhibit equitable participation in E-Commerce. This
chapter also illuminated the struggles of governments to regulate the actions of big tech
corporations, which are the leading actors in E-Commerce. These struggles are in the form of
neoliberal lock-ins for digital latecomers into structures that limit their E-Commerce
competitiveness. Lastly, the dissertation recommends a framework for tackling these challenges
by rethinking data governance ecosystems to ensure inclusive participation in E-Commerce by
digital latecomers. The next chapter will present the methodology, including the research
design, data collection methods, and analytical tools used to investigate the power relations in

data governance and their impact on E-Commerce participation by Kenya and Uganda.
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4.1

4.2

Methodology and Research Design

Introduction

The previous chapter outlined the theoretical context that guides the findings of this dissertation.
This chapter details the dissertation methodology. First, it outlines the ontological and
epistemological outlook guiding the thesis. Next, it explains how the research problem was
determined and how it is applied in this thesis. The next section describes the research design
and methods, which include semi-structured interviews and document analysis. Following that,
the chapter explains how triangulation was deployed to make the research more robust and
dependable. The next section reviews the data analysis, including thematic analysis and the use
of the theoretical lens, outlined in Chapter 3, to analyse policy. The following section explains
how reliability and trustworthiness were established in the thesis. The methodology chapter
ends with an explanation of data validity and accuracy measures, ethical issues and limitations,

and the conclusion.

Research Design

A research design serves as a blueprint which provides the scientist with a detailed outline or
plan for the collection and analysis of data (Rosenthal & Rosnow, 1991). It is not just a work
plan, as it also ensures that the evidence obtained enables the investigator to answer the initial
question as unambiguously as possible (Jongbo, 2014). This section highlights the research
design employed to assess the nexus between power relations in data governance and the gainful
participation in E-Commerce by Kenya and Uganda. Using a qualitative case study approach,
the design provides for an in-depth and specific assessment of how neoliberal approaches shape
data governance and E-Commerce outcomes. The dissertation draws on Stephen Gill’s New
Constitutionalism theory to examine the systemic lock-ins and institutional mechanisms that
shape Kenya and Uganda’s national data governance and E-Commerce trajectories. By
blending policy document analysis and purposive interviews, the research design promotes a
critical examination of digital colonialism within Kenya and Uganda’s respective evolving E-

Commerce ecosystems.

4.2.1 Qualitative Case Study Approach

The choice of methodological procedure depends on how the central research questions can be

answered (Glaser & Laudel, 2010; Muno, 2009). Moreover,
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There is no one correct method, even for a particular type of research; however, there are
correct ways of using methods so that the results they produce can be relied upon at least

within the terms of their limitations. (Burnham, Karin, Wyn, & Zig, 2004; p. 3)

To examine the power relations involved in data governance and how they shape gainful
participation in E-Commerce by Kenya and Uganda, this dissertation adopts a qualitative rather
than a quantitative approach, because the former combines flexibility and openness with
sufficient formality and traceability. The researcher appreciates some criticisms of qualitative
research, especially as it is often considered to be soft and more prone to researcher bias
compared to the quantitative approach, and its generalizability to a population is often
challenged (Carr, 1994; Lodge, 2007). Though appreciating this “historical bias” (Carr, 1994,
p. 717), this dissertation adopted a qualitative case study approach because it allows the
researcher to interrogate data governance and E-Commerce policy frameworks at national,
regional, and global levels, which are principally formulated by key government officials and

stakeholders (Kwet, 2019).

This dissertation focuses on identifying and analysing policy choices and interests of the
different actors concerning data governance and E-Commerce, which is authored by a small
group of government officials, big tech, domestic data centres, and E-Commerce platforms,
with varying roles and influence. It also incorporates input from a small set of key stakeholders
involved through partnerships that can influence government policy (Kwet, 2019). Because the
group of government officials working on data governance and E-Commerce policy
frameworks, in addition to key stakeholders working with the government form a relatively
small group of individuals who vary in their roles, functions, education, and responsibilities,
the researcher opted to conduct an entirely qualitative study, as the variety in background and
expertise precludes quantitative sampling (Barriball, 1994; Kwet, 2019). It also provided the

researcher access to an insider view of the topic of study.

A qualitative case study approach is relevant because it facilitates the inductive, explorative
development of hypotheses as well as the deductive testing of existing ones (Mayring, 2008).
Indeed, this approach enables the analysis of multiple cases in complex situations and can help
explain why change happens in some cases but not others (Ragin, 1984). Such is the case, given
the complexity and intensity embedded in the discourse of power relations in data governance
and the E-Commerce nexus at different levels. Moreover, a purely quantitative approach would

not allow for an analysis detailed enough to uncover the variety of relevant factors and their
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interrelations (Muno, 2009). Adding to the preference for a qualitative approach in this
dissertation is that the subject area of interest and the variables therein are too complex to allow
for a quantitative approach. Finally, the effectiveness of science-policy interactions is not
directly observable, which further recommends a qualitative case study procedure (Mohajan,
2018). This allowed the researcher to obtain the wide range of descriptions, nuanced
viewpoints, contextual understandings, and expert insights needed to build a complex, holistic

picture of the policy (Mohajan, 2018; Kwet, 2019).

Furthermore, under the qualitative case study approach, Rihoux and Ragin (2009) assume that
change is often the result of different combinations of factors rather than any one individual
factor and that different combinations of factors can produce similar changes. This approach
will therefore help mine the evidence for informed recommendations, given the in-depth
exploration of similarities involved and envisaged in the dissertation. Moreover, case study
research is instrumental in investigating and understanding “complex issues in real-world
settings (Harrison, Birks, Franklin, & Mills, 2017). Therefore, a qualitative approach was used
because some experiences relating to data governance and E-Commerce are not easily
quantifiable. Ultimately, the qualitative method fostered a deep understanding of the two
variables, i.e., data governance and E-Commerce. According to Sofaer (1999), qualitative
research methods are valuable in providing rich descriptions of complex phenomena; tracking
unique or unexpected events; illuminating the experience and interpretation of events by actors
with widely differing stakes and roles; giving voice to those whose views are rarely heard;
conducting initial explorations to develop theories and to generate and even test hypotheses;
and moving toward explanations. Thus, the criticisms of the case study research design
notwithstanding, it was considered because of the need to use the new constitutionalism theory

in a real policy (both formal and informal) implementation situation.

The complexity of power relations defining the data governance and E-Commerce nexus
requires containment of the area of analysis to permit sound and concrete research results. This
recommends a (qualitative) case study approach. Qualitative case studies are basic elements of
qualitative research and aim at a detailed investigation of complex single cases, and are
widespread in political research, particularly in the field of policy analysis (Mohajan, 2018).
More specifically, the qualitative case study approach is critical in assessing power relations
(Orit, Roni, & Pessach, 2009), and in this case, those shaping data governance and a country's
participation in E-Commerce, given the fact that it allows researchers to explore power relations

in data governance and E-Commerce participation in-depth. This is because the approach
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involves examining a specific case or cases in detail, which provides researchers with a more
comprehensive understanding of the complex dynamics and power relations involved (Orit,
Roni & Pessach, 2009). Furthermore, qualitative case studies enable researchers to understand
the specific context in which power relations operate (Ridder, 2017). In the context of this
dissertation, this context includes political, social, economic, technological, and cultural factors
that influence power dynamics in data governance and the nature of a country’s E-Commerce

participation.

The need to obtain multiple perspectives of the research area and the variable under
consideration further requires this dissertation to take a qualitative case study approach. This is
because this approach allows researchers to gather information from multiple sources and
perspectives (Zainal, 2007). Concerning this dissertation, such information can include the
views of stakeholders involved in data governance and E-Commerce participation, including
government officials, industry representatives, civil society organisations, and citizens.
Moreover, this approach is also effective in generating rich data that can capture the nuances
and complexities of power relations in data governance and E-Commerce participation
(Ricarda, Yixin, Noemi, & Wolfgang, 2021). This data can include interviews, observations,
documents, and other sources of information, which can provide insights into the ways power

operates in these domains (Mohajan, 2018).

Lastly, Shiva and Mohammad (2018) note that the qualitative case study approach has gained
prominence among researchers due to its ability to contribute to theory development by
providing detailed empirical data, which, under this dissertation, helps inform and refine the
theoretical framework related to power relations in data governance and the nature of a
country’s E-Commerce participation. Overall, the qualitative case study approach is adopted
for this dissertation because it is critical in assessing power relations in data governance and
how this shapes the nature of a country's participation in E-Commerce. This is because the
approach enables researchers to explore these complex phenomena in-depth, within their
specific contexts, and from multiple perspectives, generating rich data that can contribute to
theory development (Shiva & Mohammad, 2018). As if creating a safety measure, qualitative
case study approaches help guard against the imposition of researcher values on the respondents
that can occur with a pre-selected range of variables typical to quantitative studies (Marvasti,
2004). Subsequently, the freedom to vary the conversation by the interview subject and explore
tangents before covering all the subjects provides the opportunity to probe research topics in

great depth (Fylan, 2005).
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The researcher took note of the weaknesses of the qualitative method. While qualitative case
studies offer nuanced insights into power dynamics within a specific E-Commerce
environment, their inherent limitations hinder generalizability. The singular case focus restricts
the applicability of findings to other platforms and business models (Creswell & Creswell,
2018). Furthermore, researcher bias can infiltrate data collection and interpretation, potentially
obscuring the multifaceted nature of data governance and its impact on participation within the
broader E-Commerce landscape (Flick, 2014). Despite limitations in generalizability,
qualitative case studies offer valuable depth for exploring power dynamics in data governance.
By delving into a specific E-Commerce environment, i.e., Kenya and Uganda, and how it is
shaped by power relations in data governance, the approach illuminates intricate interactions
and unveils nuanced power struggles that might be obscured in broader studies (Flick, 2014).
This rich detail can inform the development of research instruments for subsequent quantitative
investigations. Furthermore, through qualitative content analysis and explanation-building, this
study’s conclusions are evidence-based and more informative (Tellis, 1997). The data analysis
techniques used are further discussed below. Moreover, the key informants were carefully

sampled to ensure that most views were captured by the dissertation.

4.2.2 Case Studies Selection

To study how power relations in data governance determine the nature of a country’s
participation in E-Commerce, this dissertation opts to study “latecomers to digitalisation” as
cases. These “latecomers” must navigate the power dynamics shaping data policies in trade
negotiations at all levels and in their individual national data and E-Commerce policies. The
dissertation narrowed down the case to Africa, as it is largely described as a “latecomer” to
digitalisation, given the lack of policies and legal frameworks to govern digitalisation in all its
forms, and a weak digital infrastructure that she must rely on, often asymmetrical partnerships
with big tech to build this critical infrastructure. It is for this reason that the World Bank has
come up with the Digital Moonshot initiative to support the African Union’s Digital
Transformation Agenda, by moving beyond increasing internet access in Africa and focusing
on other areas, including e-government transformation, fintech, investment in human capital

and digital literacy, and support for entrepreneurship in digital advancement (Gabra, 2020).

After narrowing down to Africa, the dissertation zeroed down on Kenya and Uganda as case

studies because, whereas Kenya is among the top 5 leading E-Commerce-ready economies in
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4.3

Africa, Uganda is playing catch-up (UNCTAD, 2019). In April 2022 alone, Kenya saw Google,
Visa, and Microsoft research and development data collocation centres, with Amazon Web
Services announcing its plans to establish a centre in the country by the end of 2023 (Kenyan
Wall Street, 2022). This provides the right infrastructure for these data-centric companies to
expand into Africa and extract data for their market dominance. While Uganda is not as
advanced as Kenya in digital preparedness, a 2018 UNCTAD report identified the country as a
potential case for budding and resilient E-Commerce platforms and data hub start-ups
(UNCTAD, 2018). Uganda, therefore, provides a good case for upcoming digital startup actors,
while Kenya provides a case for already existing start-ups, which both need to navigate the

hurdles of competition and power relations on data governance by big tech.

Kenya and Uganda also serve as important case studies given the similarities between the two
countries, i.e., both have just developed their respective national E-Commerce policies and have
in place data policies that do not address E-Commerce measures, e.g., liberalisation of cross-
border data flows for E-Commerce. Regarding cross-border data flows, while Kenya’s Data
policy provides for data localization (requires personal data processed for the strategic interest
of the state to be processed through a server and data centre located in Kenya), Uganda’s data
policy is silent on that, and rather provides for free cross-border data flows, provided adequate
data protection measures exist in the country where the data is processed or stored. Given the
role of data in promoting gainful participation in E-Commerce, these two provide case studies

on how best a country can reposition itself to be a competitive actor in the digital economy.

A New Constitutionalist Approach to Data Governance and E-Commerce
Participation: Conceptual Framework

In the epoch of the digital economy, E-Commerce has become a foundation of the global
economy. Nations are competing for a share of the E-Commerce pie, but triumph depends not
just on technological capabilities but also on how data, a critical resource of the digital
economy, is governed. This dissertation explores this complex nexus between data governance
power relations and a country's (Kenya and Uganda) ability to participate gainfully in E-
Commerce. The dissertation adopts Gill Stephen's New Constitutionalism theory as a lens to
analyse how power relations in data governance influence the nature (whether competitive or
weak) of Kenya and Uganda’s E-Commerce participation. In this section, the main notions used
in this dissertation are debated. After discussing the dependent variable (gainful participation
in E-Commerce), I discuss the independent variable (power relations of Data Governance) that

influences gainful E-Commerce participation. The section ends with a conclusion.
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4.3.1 The Power Dynamics of Data Governance

Data governance entails the rules, regulatory frameworks, and institutions that control the data
value chain, i.e., how data is collected, processed, stored, accessed, and used. This governance
structure commands vast authority, prompting questions about who controls the flow of data
and how it is leveraged for economic purposes, i.e., E-Commerce. Therefore, Stephen Gill’s
New Constitutionalism theory becomes mostly appropriate as it stresses that the legality and
efficacy of governance depend on the distribution of power and stakeholders’ participation

(Gill, 1998; Gill & Cutler, 2014; Gill, 2014). In the milieu of data governance, this evolves to:

» Who has the power to make legislation and decisions about data processing, access,
ownership, and use? Is it the governments of Kenya and Uganda, tech companies, or a
blend of both?

» How is a compromise reached between individual privacy concerns, national security
interests, and the need for a thriving E-Commerce sector in Kenya and Uganda?

» To what extent are citizens (as data subjects), businesses (especially local start-ups), and

civil society involved in designing data governance regulatory frameworks?

Responses to this inquisition determine the power relations within Kenya and Uganda’s data
governance ecosystem. This is because a system where power is concentrated in the hands of a
few, e.g., the government or big tech companies, can result in concerns about imperviousness,
lack of accountability, and potential loss of citizens’ rights to their data. On the other hand, a
more balanced distribution of power, with robust regulatory frameworks and inclusive
multistakeholder participation (Gill, 2008; Gill, 2014), can foster legitimacy and trust, creating

a lush environment for E-Commerce to thrive in Kenya and Uganda.

When examined from the angle of trust and legitimacy in effective governance of data for E-
Commerce competitiveness, New Constitutionalism highlights the importance of this
interdependence. This is because once citizens (as data subjects) and small tech start-ups notice
data governance frameworks as impartial, transparent, and accountable, they are more likely to
participate in the E-Commerce ecosystem (Gerrard, 2019). Conversely, a lack of trust due to
opaque data practices or data breaches can stifle innovation by tech start-ups and consumer
confidence, hindering E-commerce growth (Gerrard, 2019). Furthermore, the New
Constitutionalism theory underscores the critical role of market access and competition. This
makes the theory relevant to the dissertation’s research question because data governance rules

can unconsciously generate entry barriers for (especially) domestic and foreign E-commerce
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businesses. For instance, overly restrictive data localisation requirements can make it difficult
for foreign companies to compete effectively, whereas liberal data regimes can make it hard for
local E-Commerce start-ups to break even due to the economies of scale enjoyed by big tech E-
Commerce platforms. Conversely, regulations that promote fair competition and prevent data
monopolies can foster a vibrant E-commerce landscape with diverse offerings for consumers
(Margetts, 2013). The nexus between these factors acts as a mediating influence. Balanced
power structures that promote legality, trust, and a level playing field can foster a transformative
E-Commerce ecosystem, whereas power disparities that erode trust or limit fair competition

can hamper a country's E-Commerce potential.

Lastly, in terms of moderating effects of economic development, the effect of data governance
on E-Commerce participation is likely to be further influenced by Kenya and Uganda’s levels
of digital preparedness and development (infrastructure, skills of actors, and policies).
Developed economies with strong digital infrastructure, technological adoption, and a mature
E-commerce ecosystem might be better positioned to navigate complex data governance
structures (UNCTAD, 2019). Equally, developing countries like Kenya and Uganda, which
have limited resources, might prioritise data localisation or stricter controls to shield budding
industries, potentially affecting market access for foreign big E-Commerce players. This has
mixed outcomes. Indeed, while the protection of nascent industries can enable them to develop
their competitive capacities, it is not automatic without the provision and investment of requisite
resources to build such capacities. This could result in the perpetuation of the already existing
catch-up by Kenya and Uganda in E-Commerce. Nevertheless, the history of industrialisation
and development has shown that the now-developed countries used protectionist measures to
build competitive capacities of their industries before opening to foreign actors (Chang, 2007;
Chang, 2002). Moreover, cultural norms and values also play a role in this equation. Societies
with a strong emphasis on individual privacy might be cautious of data sharing, necessitating
data governance frameworks that prioritise user control, whereas cultures that place a higher
value on economic efficiency might be more accepting of data collection practices that fuel E-
commerce growth (Kolova, 2018). Therefore, it is imperative to strike a balance between
governing data to ensure it promotes the growth of local E-Commerce platforms without

hindering the participation of already established big E-Commerce platforms.
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4.3.2

.

Vi.

Research Question

To come up with a central research question, this dissertation considers several aspects of the
linkage between data governance and the country’s gainful participation in the E-Commerce
phenomenon. First, the dissertation links big tech corporations to digital capitalism (data
extractivism), which hinders countries’ gainful participation in E-Commerce. The dissertation
also considers the fact that while cross-border data flows, as being pushed by big tech, have
revolutionised the production and trade of existing goods and services (Cox, 1989), the
enclosure of data by platform monopolies creates a skewed and exclusionary marketplace (Gill
& Cutler, 2014), and creates several challenges for Kenya and Uganda, as latecomers to
digitalisation, to gainfully participate in E-Commerce. This dissertation also considers an
argument by Cox (1989) that a world order necessitates a particular configuration of forces and
a tripartite fit between material power, ideas, and institutions. This would require balancing the
interests of States, Big Tech, and SMEs on data governance in the construction of a mutually
beneficial global and continental E-Commerce framework. Finally, while such a balance of
interests is important, it is an uphill task for latecomers to digitalisation, i.e., African countries
(Kenya and Uganda in this case), since big tech companies enjoy economies of scale, which
enables them to exploit markets and data around the globe while applying anti-competitive

practices like Internet chokepoints.

Inspired by the above arguments and realities, the main research question that this dissertation
seeks to consider is: “What power relations are involved in data governance and how do they
shape gainful participation in E-Commerce by Kenya and Uganda?” For analytical purposes,
the research question will evolve around three sub-questions, i.e.:

How is data and its mode of governance powerful in determining a country’s gainful

participation in E-Commerce?

What are the gaps in the data policies for Kenya and Uganda that work as an open door

for big tech and enable them to hold power over the countries’ critical data?

Given the different data regulatory regimes of Kenya and Uganda, in addition to the data
provisions in ongoing E-Commerce negotiations at the WTO and AfCFTA, how can a Pan-
African data governance strategy that supports gainful participation in E-Commerce by

Kenya and Uganda be developed?
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4.3.3

ii.

iii.

1v.

4.3.4

ii.

1il.

Objectives

To answer the above question and sub-questions, the dissertation revolves around four

objectives:

To identify the key actors in data governance and E-Commerce, their policy positions, and their
interests, especially as they relate to national, regional, and global E-Commerce and Data

governance policy frameworks.

To find out how power relations shape data and E-Commerce policies and processes (trade

negotiations) in Kenya and Uganda.

To determine whether and which neocolonial tendencies of data governance can be identified

in Kenya and Uganda’s data and E-Commerce regulatory frameworks.

To recommend key proposals for consideration in a comprehensive Pan-African data
governance strategy that harmonises the data regulatory frameworks of Kenya and Uganda,

while integrating provisions from ongoing E-Commerce negotiations at the WTO and AfCFTA.

Hypotheses.

To answer the above question and sub-questions, the dissertation will be guided by four

hypotheses. These include:

Data and E-Commerce are mutually reinforcing variables that Kenya and Uganda must be
cognizant of in ongoing E-Commerce negotiations at the WTO and Free Trade Agreements
(FTAs) like the African Continental Free Trade Area (AfCFTA) and the Kenya-United States
Strategic Trade and Investment Partnership (STIP).

The current data governance model has created a skewed and exclusionary online marketplace
(E-Commerce) in favour of big tech and constantly makes it hard for Kenya and Uganda, as

latecomers to digitalisation, to gainfully participate in E-Commerce.

While the digital economy is on the rise, governance of data, especially cross-border data
flows, will determine how Kenya and Uganda can leverage E-Commerce to structurally

transform their economies.
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iv. Kenya and Uganda need to harmonise their domestic data governance regimes to increase
their negotiating power on E-Commerce negotiations at the WTO and other FTAs like

AfCFTA and Kenya-U.S. STIP while balancing the interests of all actors.

4.4 Research Methods

4.4.1 Sources of Data

To effectively analyse the data governance and E-Commerce policy phenomenon in Kenya and
Uganda, this thesis was designed to incorporate two sources of data that help explain why

certain positions are being made or planned and not others.

4.4.1.1 Primary data

The dissertation delved into primary data to gain a firsthand perspective on Kenya and Uganda's
involvement in E-Commerce. This involved interviews with key policymakers and technocrats
(ministers, agencies, and departments), policymakers, civil society, policy analysts from think
tanks, and representatives from interest groups, i.e., data centres and E-Commerce platforms in
Kenya and Uganda, respectively. To remove bias and generate quality data, subjects for primary
data (stakeholders) were categorised into primary and secondary categories. Primary categories
included:

a) International Institutions and Organisations: Head of E-Commerce Division at
UNCTAD; WTO negotiators for Kenya and Uganda; African Union Head of Digital
Transformation Strategy implementation task force; Experts on data governance for E-
Commerce at Internet Governance Forum (IGF) and Organisation for Economic Co-

operation and Development (OECD), among others; European Commission (EC).

b) National Institutions: AfCFTA negotiators for Kenya and Uganda; Data Protection
Authorities for Kenya and Uganda, respectively; Ministries in charge of Trade for Kenya

and Uganda, respectively; policymakers.

c) Key E-Commerce actors: Already established platforms like JUMIA; Start-ups like
1SOKO, Kikuubo Online, USSIA Online Shop and Cheki; Data; data centres in Kenya and
Uganda; start-up tech villages/hubs, among others'.

1These actors are platforms which facilitate E-Commerce at the core of a complex and multifaceted digital ecosystem cutting
across all industries, markets, and societies. These actors concentrate on data mining which they monetize by either using
information directly, as retailers for online trade or indjrectly, mainly|as recipients of targeted personalized advertising. Due
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Secondary stakeholders (minor nodes) included interest groups like activists, civil society
organisations, and Academia working on digitalisation, data governance, power relations, and
E-Commerce. This category was critical in providing core insights into the power relations in
data governance and how this potentially impedes gainful participation in E-Commerce by
Kenya and Uganda. In other words, this category helped point out those key issues for
consideration and reservations to data governance, which the primary target group was hesitant
and sometimes uncomfortable to raise. The dissertation explored their experiences navigating
data governance structures and how these power dynamics influence their participation in the
E-Commerce landscape. This firsthand insight helped illuminate the real-world impact of data
governance on these nations' E-Commerce journeys. This data was collected through the
execution of expert interviews based on the targeted respondents’ knowledge about

digitalisation, data governance, and power relations that shape it, and E-Commerce.

4.4.1.2 Secondary data

Secondary data sources included electronic and hard copy books and scholarly articles on data
governance and E-Commerce, including reports from key international, regional, and national
research and capacity-building institutions, think tanks, academic scholarship, and Civil Society
Organisations, among others. Secondary data was also obtained from other forms of literature,
including videos, newspaper articles, podcasts, and presentations on data governance and E-
Commerce-related conferences and forums at international, continental (African), regional
(East African Community), and national (Kenya and Uganda, respectively) levels. Specifically,
this included data from reports by key institutions like the United Nations Conference on Trade
and Development (UNCTAD), World Trade Organization (WTO), International
Telecommunication Union (ITU), Digital Africa, Data Protection Africa, Omidyar Network
Investment Company, African Union (AU), European Commission (EC), National Information
Technology Authority Uganda (NITA-U) and Office of the Data Protection Commissioner
Kenya among others. The dissertation also considered works by Civil Society Organisations
like IT for Change, Rosa Luxemburg Stiftung, Friedrich-Ebert-Stiftung, Pollicy, Southern and
Eastern Africa Trade Information and Negotiations Institute (SEATINI)-Uganda, South Centre,
Our World Is Not For Sale (OWINFS), Africa Portal, Open Knowledge Foundation and

Transnational Institute (TNi), among others. Research on business models and annual reports

to this, the actors are demanding free cross-border data flows by banning data localization and watering down data privacy
protections.
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of Big Tech platforms like Alphabet, Facebook, Uber, and Amazon was also analysed and
provided first-hand insights into their operations and outlook. This guided the researcher to

better understand the power and interests of these actors.

Other forms of literature, including videos, newspaper articles, podcasts, and presentations on
data governance and E-Commerce conferences and forums, e.g., UNCTAD E-Commerce
Week, WTO Public Forum, WTO Ministerial Conferences, Africa E-Commerce Week, Internet
Governance Forum (IGF), World Economic Forum, World Social Forum and DATAFEST
Africa, among others. I was also part of the working group of experts for the EAC Committee
in charge of developing the region’s position on the African Continental Free Trade Area
(AfCFTA) E-Commerce Protocol. Through participating in E-Commerce negotiations on
Uganda’s delegation to the World Trade Organization (WTO) twelfth (12) and thirteenth (13)
Ministerial Conferences, and engaging in consultative meetings on data policy frameworks
organized by Uganda and Kenya, the researcher was able to gain first-hand insights into the
narratives and agenda being fronted, and the tools (both political and technical) being applied
to achieve such narratives and agenda. Key events the researcher participated in include World
Trade Organization (12" and 13" Ministerial Conferences, 2022, 2023, and 2024 Public
Forums), UNCTAD E-Commerce Weeks (2022, 2023), the sixth and seventh UNCTAD
Intergovernmental Group of Experts on E-commerce and the Digital Economy, African Union
(E-Commerce Protocol negotiations of the African Continental Free Trade Area-AfCFTA) and
key trade-related events at Kenya and Uganda national levels. Participant
observation, interviews, and iterative analysis will be conducted to examine how tensions
between cross-border flows of data and E-Commerce have emerged, gained traction, and are
being contested and ultimately either traded off or defended (by Kenya and Uganda) in the
WTO and AfCFTA negotiations. This was critical in supporting the researcher to obtain a wider
range of information on the interests of the data value chain and E-Commerce actors, the
evolution of data governance and E-Commerce, state of play of negotiations, which

subsequently helped generate workable recommendations for Kenya and Uganda.

The above approaches provided the researcher with first-hand information on negotiation texts,
proposals, and positions, which were of great value to my research work. Key search terms
used were Capitalism, Digital Economy, Digital Capitalism, Big Data, Data localisation, Data
protectionism, Cross-Border Data Flows, E-Commerce, and E-Commerce Platforms. To evade
bias, this dissertation used the terms “data” and “big data” interchangeably. At the same time,

the researcher kept track of new publications and ongoing negotiations, projects, or initiatives,
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and thus, the review strategy proceeded repetitively until the typology of data governance and
E-Commerce was consolidated. This approach was considered, given the fact that the subject

under study is rapidly evolving and comprises different interpretations in different disciplines.

4.4.2 Interviews and Questionnaire

4.4.2.1 Expert Interviews

The conduct and analysis of expert interviews add important information to the investigation
of primary data. By this means, deviations of officially documented phenomena from informal
structures and processes may be identified. Expert interviews are widespread in policy research
and are often coupled with case study designs (Blatter & Haverland, 2014). Also, document
analysis and expert interviews have widely been combined, inter alia, for investigating the
science-policy relation (Wagner, Garner, & Kawulich, 2007). Despite the analytical value of
expert interviews, there are also disadvantages to be considered. These include reliability-
related limitations such as socially and politically desired answers and strategic
misrepresentations by the respondents. Expert judgments can, therefore, not easily be validated
(Benoit & Holbert, 2008). The methodological foundation of expert interviews has been
evaluated as weak, and their preparation, conduct, and analysis are resource-intensive (Meuser
& Nagel, 2009). Thus, combining expert interviews with document analysis helps to balance

the shortcomings of both methods (Benoit & Holbert, 2008).

In this dissertation, the interviews were executed as expert interviews, as these focus on
institutional or organisational issues rather than on the respondent’s life or personality. To allow
for sufficient analytical depth, expert interviews are regularly conducted qualitatively and in
small numbers (Glaser & Laudel, 2006). As argued by Christian S. V. (2022) and Doringer
(2020), qualitative expert interviews in political science are more suitable for the analysis of
complex decision-making processes, where there is a dearth of data, and for linking macro and
micro levels of analysis. Moreover, expert interviews provide an encompassing, knowledge-
based understanding of experts and argue for the incorporation of both inside and outside
experts, meaning those who make and analyse political decisions, into an integrated analytical
framework. (Christian S. V., 2022) Another important argument is advanced by Christian S.V,
(2022), who argues that expert interviews are suitable for political science research because
political science recurrently deals with “big” questions that do not lend themselves easily to

experimental or statistical analysis, particularly in cases where the number of observations is
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1il.

1v.

low. Experts can aggregate and weigh different pieces of information. Moreover, expert
interviews can provide the data to link the macro and micro levels of analysis, which is critical

in analysing a phenomenon (Christian S. V., 2022).

The selection of respondents is a determinant of the quality of the research findings. Expertise
is relative as it depends on the research context. Therefore, the researcher needs to assign
expertise to potential respondents. The general selection criteria include the candidates’
privileged access to relevant information and the setup of a balanced group of experts, i.e., the
representation of a wide range of perspectives by the respondents. The most valuable experts
are thus not necessarily those at the highest decision-making levels of an organisation or
institution, but rather those who can contribute the most information regarding the issues of
interest. Indeed, respondents at lower hierarchical levels are often more easily accessible than
those at top levels (Benoit & Holbert, 2008; Diefenbach, 2009). In this dissertation, the

following selection criteria for respondents were applied:

The respondents needed to command relevant knowledge about digitalisation, data
governance, and power relations that shape it, and E-Commerce, among others. This
included knowledge of E-Commerce processes at UNCTAD E-Commerce Week, E-
Commerce negotiation at WTO, African Continental Free Trade Area (AfCFTA), Bilateral
Free Trade Agreements (FTAs), and data governance discussions at Internet Governance
Forum (IGF), Organisation for Economic Co-operation and Development (OECD), among

others, including data policies and legal frameworks at national and regional levels.

The composition of the group of respondents needed to ensure that the interviews provided

information regarding both case studies.
Beneath persons involved in the E-Commerce negotiations, data policy formulation at the
national and regional levels, and data governance processes at the global level, there ought

to be external experts among the respondents to add critical distance to the interview.

The respondents need to be accessible and willing to share their relevant knowledge and

experiences with the researcher.

For this dissertation, the interviews were executed as expert interviews and were based on

targeted respondents’ knowledge about digitalisation, data governance and power relations that
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shape it, and E-Commerce. Expert interviews were conducted qualitatively and in small
numbers (Glaser & Laudel, 2010) to allow for sufficient analytical depth. Moreover, expert
interviews can provide the data to link the macro and micro levels of analysis, which is critical
in analysing a phenomenon (Christian v. , 2022) like power relations in data governance and
how they impact E-Commerce participation. In total, and following the above criteria, 30
respondents were identified and contacted in the sequence of their relevance for the present area
of study. Their overall willingness to participate in the interviews was surprisingly high,
allowing for the conduct of 30 expert interviews (15 from Kenya and Uganda, respectively).
Respondents were drawn from Government officials (including policymakers and key Trade,
information technology, and data protection officials) and key stakeholders (including
corporate actors like E-Commerce platforms and data centres and Civil Society Organisations);
Experts and innovators (E-commerce and Data Centre start-ups) external to the policy process.
These individuals were consulted for their views on data governance and its linkage to a
country’s gainful participation in E-Commerce. While a total of thirty interviews were
conducted, a small number of respondents were substituted through snowball sampling,

primarily due to constraints of availability. A list of respondents is provided in the Appendix.

To obtain diverse views from respondents, interviews were based on non-standardised
guidelines with open-ended questions. Open-ended questions are selected over closed ones
because, as argued by Ziil (2016), they are more suitable for measuring knowledge as they not
only minimise the likelihood that respondents will try to guess the right answer but also often
yield more reliable and valid information. Moreover, since this dissertation is qualitative,
utilising open-ended questions allows researchers to take a holistic and comprehensive look at
the issues being studied because open-ended responses permit respondents to provide more
options and opinions, giving the data more diversity than would be possible with a closed-
question or forced-choice survey measure (Albudaiwi, 2018). For consistency, insights gained

in early interviews were considered during later ones.

The basic interview guidelines were adopted for each interview about the respondent’s
expertise, background, language, and the duration of the interviews as agreed upon ex-ante
(Atteslander, Ulrich, & Hadjar, 2008). To save resources, the majority of interviews were
physical and virtual (Zoom-based), depending on the preference of the respondent. All
respondents received the guiding questions in advance to allow for adequate preparation and to
facilitate the discussion. All respondents were requested to permit the recording and

transcription of the interviews. Even though it involves the risk of making the interview process
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less natural, recording is generally evaluated as superior to manual protocols or memory-based
ex-post documentation (Glaser & Laudel, 2006). The interviews were transcribed entirely and
literally to avoid the loss of relevant content during the transcription. However, a simple system
of transcription rules was applied, which is largely in line with the recommendations made in
the pertinent literature on fact-focused expert interviews. Despite the risk of altering parts of
the original data during the transcription, Glaser and Laudel (2010) maintain that this method
is widely acknowledged as a very helpful basis for a high degree of transcript readability and
consistency as well as for a systemic and traceable interpretation. By using expert interviews
and composing detailed descriptions (instead of numerical codes) (Marvasti, 2004), the
researcher constructed a picture of national data governance and E-Commerce policies in Kenya
and Uganda. Moreover, with a qualitative approach, the researcher was able to attach theory to
methods, in the sense that he kept searching for meaning as the research unfolded (Marvasti,
2004). This allowed the researcher the flexibility to adapt the dissertation as the research
discovered new information (Hashemnezhad, 2015; Babbie, 2014).

To obtain relevant data amidst hard-to-reach respondents, the researcher adopted snowball
sampling, whereby the researcher sought out interview subjects based on the knowledge of the
field (Atkinson & Flint, 2001; Babbie, 2014). For example, the researcher interviewed officials
in a) Ministries, Departments, and Agencies in charge of Trade, Information Technology, and
Data Protection; b) United Nations agencies like the United Nations Conference on Trade and
Development (UNCTAD), United Nations Economic Commission for Africa (UNECA), World
Trade Organization (WTQO), International Telecommunication Union (ITU); c) regional
agencies like the African Continental Free Trade Area (AfCFTA) Secretariat and East African
Community (EAC) Secretariat, and d) Data Centres and E-Commerce Platforms in Kenya and

Uganda.

4.4.2.2 Questionnaire

Interviews in this dissertation were administered through a semi-structured questionnaire. This
was adopted due to three reasons. First, this dissertation is a critical investigation into how data
governance impacts gainful participation in E-Commerce, a nexus that is not well-documented
or thoroughly researched in academic, policy, or other publicly available literature. Thus, a
semi-structured questionnaire format provided me with the flexibility to question, which
allowed the researcher to form an analysis of the perspectives of government officials and key

stakeholders. According to Hashemnezhad (2015), unstructured interviews are guided by the
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responses of the interviewee rather than the agenda of the researcher, whereas in structured
interviews, the interviewer asks the same questions in the same way according to a rigid
structure. In contrast to both, semi-structured interviews involve a set of open-ended questions.
He/she has a general idea of where he or she wants the interview to go, and what should come
out of it, but does not enter the interview with a set of predetermined questions”

(Hashemnezhad, 2015).

The interview questions were formulated after conducting extensive background research to
ensure the researcher would ask new and important questions. The baseline form for the
respondents included an opening section asking the interview subject about her role at her
respective institution and some questions about the policy process. For interview subjects
deeply involved with deployment on the ground, the researcher spent considerable time on
questions of implementation, such as the successes and challenges, anticipated time frames for
completion, and so on. Across the set, questions sometimes deviated from the prepared template
in the interests of rounding out the researcher’s knowledge of the general context of data
governance and E-Commerce. By retaining a set of pre-determined questions to ask across
interview subjects, the researcher was able to simultaneously draw comparisons and conduct

analysis according to roles and relationships.

4.4.3 Document Analysis

In addition to field interviews, this dissertation made considerable use of document analysis.
More primary source policy documents were reviewed for this dissertation. These include
national policy documents for data governance and E-Commerce, both in hard and soft copy,
and speeches by key actors like government officials, E-Commerce platforms, and Data
Centres. The researcher also made use of primary source documents and white papers published
on the websites of key stakeholders like Civil Society Organisations and Private Sector
Associations. These enhanced the researcher’s understanding of the interests of key data
governance and E-Commerce actors. Secondary data involved desk research, including a
review of available literature on the issues of our study to gain insight and familiarity into the
theoretical and academic aspects of the topic of study from several books, the internet, journals,

and newspapers.

The second technique of data analysis was qualitative content analysis and computer-assisted

qualitative data analysis (using MAXQDA), as they are often used to analyse qualitative data.
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The techniques were used inductively to code the data, categorise it, and abstract the ideas
within the data. They were most suitable for both existing reports and other documents on data
governance and E-Commerce, and key informant semi-structured interviews (Bryman, 2008).
Document analysis in policy research is suitable because it provides background information
before conducting interviews (Yanow, 2007). As noted earlier under secondary data, special
attention was paid to documents from both the government, private actors, and civil society
actors working on data governance and E-Commerce. For the legitimacy of the consulted
documents, the researcher authenticated documents based on their sources, and for the
Government, the researcher utilised only official documents. These documents provided a state-
of-the-art picture of data governance and the state of E-Commerce in Africa, and as such, they
also guided the researcher in (re)phrasing interview questions. These documents were
supplemented by data collected from in-depth interviews and also empirically used to

authenticate the data from those same interviews.

4.4.4 Triangulation

Triangulation is a process by which the researcher utilises more than one approach to build
confidence in research findings. Given the qualitative orientation of this study, the emphasis is
placed less upon replication in the strict positivist sense and more upon credibility, coherence,
and interpretive depth. Credibility is pursued through the triangulation of interview data and
documentary sources, as well as through sustained engagement with respondents over the
course of the research process. Attention is also given to reflexivity, acknowledging the position
of the researcher and their potential influence upon interpretation. Rather than seeking universal
generalisation, the study aims to provide sufficiently rich and contextualised accounts to allow
for considered transferability to analogous settings. This study triangulates semi-structured
interviews with primary and secondary source document analysis to enhance the robustness of

the findings.

As McMillan and Schumacher (2013) note, triangulation compares findings drawn from a
variety of data sources and collection strategies to find regularities in the data. This dissertation
will critically explore the statements of government officials and key stakeholders against their
official policies. As Babbie (2014) notes, researchers should be wary of the information
provided by informants, as they probably provide “a mixture of fact and point of view”. They
may be provided with biased information, such as viewpoints that are self-serving or cater to

the expectations of the interviewee or the interviewee’s audience. This dissertation checked
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4.6

each of the sources of data, semi-structured interviews, primary source documents, and

secondary source documents against each other for critical analysis.

Population and Sample Selection

The dissertation focused on Kenya and Uganda as Case Studies because, whereas the former is
among the top 5 leading E-Commerce-ready economies in Africa, the latter is among the least
ready (UNCTAD 2019). In April 2022 alone, Kenya saw Google, Visa, and Microsoft research
and development data collocation centres, with Amazon Web Services announcing its plans to
establish a centre in the country by the end of 2023 (Kenyan Wall Street, 2022). This provides
the right infrastructure for these data-centric companies to expand into Africa and extract data
for their market dominance. However, there are similarities between the two countries, i.e., both
lack a comprehensive E-Commerce policy and have data policies that do not address E-
Commerce measures, e¢.g., liberalisation of cross-border data flows for E-Commerce.
Regarding cross-border data flows, while Kenya’s Data policy provides for data localization
(requires personal data processed for the strategic interest of the state to be processed through
a server and data centre located in Kenya), Uganda’s data policy is silent on that, and rather
provides for free cross-border data flows, provided adequate data protection measures exist in
the country where the data is processed or stored. Given the role of data in promoting gainful
participation in E-Commerce, these two provided case studies on how best a country can

reposition itself to be a competitive actor in the digital economy.

Data Collection and Management

The method of data interpretation applied in this dissertation is qualitative content analysis, as
it facilitates a rule-based reduction of information and the systemic extraction of key messages
from the material. Thus, it is a potent but manageable tool for the scientifically sound
investigation of comprehensive data derived from primary documents and expert interviews
(Diekmann, 2010). Different forms of qualitative content analysis have been proposed in line
with the wide range of subject areas to which the method has been applied. The concrete choice
of the interpretation procedure mainly depends on the research questions, the methodological
framework, and the available resources. Among the multitude of approaches, the contributions
from (Mayring, 2010; 2008) are particularly prominent. Mayring (2010) has reconciled the
advantages of qualitative analyses, such as the orientation to an explicit methodological guide

and theoretical basis, with a qualitative, open procedure of text analysis.
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Following Mayring (2010; 2008), three central types of qualitative content analysis can be
distinguished i.e., summary, explication, and structuring. The summary reduces the text
material in a stepwise manner to identify decisive statements or passages. The explication aims
to explain problematic passages by considering additional material within the same text or from
external sources. The structuring aligns the empirical material according to explicit rules. After
categories have been defined, anchor examples or prototypical text passages are identified, and
coding rules are formulated, particularly if categories are hard to differentiate clearly from each
other. On this basis, relevant text passages can be extracted in a retraceable manner, which
helps to derive reliable research results. Depending on the theoretical framework, structuring

can be formal, content-related, type-building, or scale-building (Mayring, 2010).

The application of categories is relevant in all three types of qualitative content analysis,
particularly in structuring. These categories can be developed inductively or applied
deductively. Inductive category development derives criteria from the research question and
theoretical framework, based on which categories are defined out of the empirical material.
These categories are modified and possibly reformulated until a reliable category system is
established (Diefenbach, 2010). The deductive procedure, in contrast, defines the categories
based on the research questions and theoretical considerations and applies them to empirical
material. The decisive analytical step is to assign text passages to the categories in a
theoretically well-founded and traceable manner, ruled by a coding guideline. Also, the
deductive procedure is recursive as a stepwise adaptation of the coding guidelines takes place

during the analysis (Mayring, 2010).

Several authors have proposed alternatives to Mayring’s prominent approach to qualitative
content analysis, some of these in the context of expert interviews. Examples include the
contributions from Meuser and Nagel (2009) and Glaser and Laudel (2010). In Meuser’s
approach, the coding of interviews follows transcription or paraphrasing. Then, thematic
comparisons take place where similar passages from different interviews receive common
codes. After this, the relevant pieces of information from the interviews across interviews
according to relevant subtopics are translated into a more general language to allow for an
interpretation in line with the analytical model and theoretical fundamentals. On this basis, the
information gathered can be set concerning theoretical hypotheses and concepts. Returning to
a previous stage of the interpretation is often necessary to ensure the appropriateness of the

codes formulated, allocations made, and conclusions drawn (Meuser & Nagel, 2009).
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Also, the approach proposed by Glaser and Laudel (2010) contains recursive elements. Here,
the adaptation of the categories to the texts is allowed during the entire analysis, and the states
that the variables can take are formulated openly. Even though the approach is deductive with
an ex-ante identification of categories based on the theoretical framework, it is thus more open
than the one described by Mayring. Its main elements are the preparation of the extraction, the
actual extraction, the editing of the data, and the interpretation (Glaser & Laudel, 2010). Glaser
and Laudel (2010) have criticised Mayring’s approach for its relatively high degree of
standardisation, which increases the risk of losing important information during the
interpretation. However, restricting the amount of data is necessary in order not to exceed
available analytical resources. Applying a comparatively slim instrument in a well-documented
manner appears to be more valuable than applying a very open and non-standardised instrument
consistently. Adding to the preference for Mayring’s approach in the dissertation is its

widespread usage throughout qualitative research.

This dissertation used an inductive approach based on Mayring’s content-related structuring.
Categories were derived from the analytical model, and a category system was set up, which
was then applied to the primary documents and expert interview transcripts. On this basis, the
research questions formulated initially could be answered at last. Relevant text passages were
extracted employing the category system. Notwithstanding the inductive procedure, the
analysis also contained deductive elements; some of the categories were nominal, so their
possible values cannot be identified ex-ante. Thus, identification takes place inductively during
the analysis. Data management analysis entailed audio-recorded interviews, which were
transcribed verbatim by the researcher after listening to the audio recording several times to
ensure accuracy. The information was transcribed by two persons fluent in both English and
the local language (Kiswahili for Kenya). The researcher, with the two transcribers, read the
transcription several times to be able to augment the differences that may occur. In the process
of reading through the transcripts, a list of concepts and meanings was generated, and
relationships were established among the concepts. The data were categorised based on the
objective of the dissertation, and evolving quotes were grouped into categories to form themes
and sub-themes. Identical quotes were pulled together, and the data was analysed by performing
content analysis. Also, systematic conclusions were drawn from the qualitative data that was

gathered through the focus group discussions and in-depth interviews.
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Furthermore, Data were analysed using the procedure described by Colaizzi (1978) to develop
an essential structure of the phenomenon under study. The researcher took the following steps:
a) The researchers read the transcription of each participant’s interview to gain a full

description of the experience of the phenomenon.

b) The interview transcripts were re-read, and the researcher underlined and extracted
significant statements from the transcript that directly pertained to the investigated

phenomenon: variable geometry and its implication on EAC regional integration.

¢) The researchers formulated and wrote the meanings of each significant statement. A strong
attempt was made to ensure that the ‘formulated meanings’ actually reflected what the
participants had meant. For this to be possible, there was a constant comparison between
the original transcript, the statements, and the formulated meanings from all the study

participants.

d) The formulated meanings were organised into clusters and themes, whereby, to validate
clusters or themes, the researcher compared them with the original description of the

phenomenon.

e) The results of the data analysis were integrated into an exhaustive description of the

phenomenon.

f) To ensure that the research findings were credible, the descriptive results were again
returned to the participants to read and ensure that their experience had been accurately
represented and that their exigencies about anonymity and confidentiality had been

respected.

Validity

Research findings must be of a trustworthy and reliable character. To mitigate bias, researchers
must adhere to several principles and strategies. At the outset, it must be acknowledged that all
research is linked to the perspective of the researcher. As Babbie (2014) puts it, “No one
seriously believes we can observe life with no preconceptions; for this reason, scientific
observers must be conscious of and explicit about these conceptual starting points”. The
theoretical starting points for this study are detailed in Chapter 3, which lays forth the theoretical
foundation for the policy analysis. The theories that comprise the framework are derived from

a wide range of sources, including top scholars of diverse backgrounds and geographic locations
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across time and space. Data collected will likewise be selected with attention to the diversity of
voices. This approach helped the researcher to guard against theories that express the views of

a single sub-section of humanity.
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4.9

Reliability

Reliability is an important concept in research methods that refers to the consistency and stability
of research findings over time and across different contexts. In other words, a research study is
considered reliable if the results obtained are consistent and can be replicated under similar
conditions. Furthermore, reliability is significant in research because it ensures that the findings
obtained are accurate and consistent. To ensure reliability, this dissertation used standardised
procedures by ensuring that all aspects of the research process, such as data collection and analysis,
were standardised and consistently applied across all participants and research sites. This will help
to minimise potential sources of variation and error that could affect the reliability of the results.
The dissertation also used reliable measurement instruments to ensure that the measurement
instruments used in the research are reliable and have been validated for the specific research
context. This helped the researcher to ensure that the instruments were consistently measuring what

they were intended to measure.

Ethical Considerations

Ethical considerations are an essential part of the research, and they involve a set of principles and
standards that guide the conduct of research to ensure that it is conducted in a way that is morally
and legally responsible. The researcher followed the ethical code of the Committee of the Faculty
of Business, Economics, and Social Sciences at Universitdt Hamburg (Universitit Hamburg, 2023)
to conduct research with respondents throughout the fieldwork. The researcher strove to be
unbiased, accurate, and honest as much as possible during all phases of the study. Each participant
was asked to sign an informed consent form, which described the purpose of the study, the risks,
benefits, and the voluntary nature of their participation, before the collection of data. In a bid to
ensure confidentiality and privacy, the researcher took appropriate measures to protect the
confidentiality and privacy of participants, ensuring that their personal information and data are
kept secure and not disclosed without their explicit consent. Furthermore, the fact that the findings
of the study were to be presented in this dissertation was made clear to respondents. This helped

gain the respondents’ trust and cooperation with the interview exercise.
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4.10 Limitations and Contingency Plan

Upon acquiring approval from the university, the researcher contacted the sampled respondents
and clearly explained the purpose of the study to them. However, there were still respondents who
backed out. Where this was the case, this study adopted three contingency plans. The first approach
was the use of “elite interconnections”, some sort of snowballing (Burnham, Karin, Wyn, & Zig,
2004). Given that data governance and E-Commerce actors, both in government and in the private
sector, are interconnected (mostly elites) and operate in some kind of a network, the researcher
asked those respondents who agreed to be interviewed to link him to their colleagues (i.e. other
respondents) in government or the private sector. Burnham et al. (2004) reaffirm the importance of
the approach to be effective in policy research in instances where some respondents might be
hesitant to grant researchers an interview opportunity. The second contingency plan was reliance
on local content reports (speeches in the public record, information on their websites, and news
articles) from the organisation that declined to be interviewed. Such official reports provided useful
data that were supplemented by other sources mentioned above under the document analysis
method. Third, some information from the websites of declining respondents also helped to fill the
vacuum created by respondents who declined to be interviewed. For the case of E-Commerce
Platforms and data centres in Kenya and Uganda, whenever one enterprise/company backed out,
another company in the same category was considered. This was a bit time-consuming, but it

assisted me in gathering the needed data for this dissertation.

Another key limitation was the sensitive nature of the information in the data industry. Because of
that, some sampled respondents were hesitant to schedule an interview appointment, while others
gave abstract information. However, due to the importance of that information for this study, the
researcher used two approaches to get the required data. One was creating a friendly environment
with the respondent and discussing some sensitive matters more casually (sometimes even off the
record) as opposed to an official setting of conducting an interview. This enabled the researcher to
get some data that he would not have accessed. It therefore gave the researcher the context of how
the actors interact and influence the process, informed the researcher’s analysis of other data sets,
and allowed the drawing of conclusions. Furthermore, the researcher opted to interview more than
one respondent from an organisation, company, or government agency whenever he discovered
that the data provided by the first respondent was not sufficient to answer the given research

question. In so doing, the researcher was able to anonymously use the first respondent’s data to ask
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follow-up questions to the second or, in some instances, the third respondent. This enabled the
researcher to get the data required to answer the research questions and draw informed conclusions.
The analytical framework below is a summary of the structure of this study in terms of the research

themes, objectives, questions, and methods of data collection.

4.11 Conclusion

This chapter outlined the approach to the methodology used in this dissertation. First, it described
the research problem, research question, and the research paradigm favoured. For ontology, this
approach acknowledges the relevance of subjectivity and incorporates both a commitment to
universal, objective reality and subject knowledge in its considerations about reality. Concerning
epistemology, this approach argues that there are better and worse ways of knowing, and it favours
a mitigated scepticism approach consistent with classical Enlightenment commitments to
rationality, logic, and evidence-based analysis (also commonly adopted in the anarchist tradition).
Next, the chapter described how the research problem evolved to focus on policy choices and
perspectives about data governance and participation in the E-Commerce nexus. The subsequent
section outlined this dissertation’s approach to policy analysis. Next, the chapter detailed the
research design and methods, including semi-structured interviews, as well as document analysis
drawn from primary and secondary source material. It then explained how the triangulation of the

data collection sources and methods made the dissertation more robust.

Furthermore, the section after that explained how the analysis of data proceeded according to the
theoretical lens established in Chapter Three, as well as thematic analysis. The next section details
how the research was conducted to ensure trustworthiness and reliability so that the results can be
accepted for use by other researchers. This included measures to guard against researcher bias,
principles of critical thinking, the inclusion of thick descriptions to provide enough detail for others
to evaluate, and limitations of the study (including partial accessibility of key policymakers in data
protection and trade institutions, limited knowledge by E-Commerce Platforms in Kenya and
Uganda on data related discussions in the World Trade Organization-WTO and African Continental
Free Trade Area-AfCFTA, the limited ability to cover the full breadth of data governance and E-
Commerce sector, and the limited data provided to researchers due to the partially private forms of
decision-making made behind closed doors). The following section explains the ethics guiding this

dissertation, including the formal review procedure, the process of informed consent, the measures
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taken to avoid harm, and procedures used to ensure confidentiality. The next chapter will describe
the empirical findings concerning what data governance is and its relationship with the gainful

participation of Kenya and Uganda in E-Commerce.

It is hoped that the findings of this dissertation will be used in informing Kenya and Uganda’s
negotiating positions on E-Commerce rules and will also be used in the review of their respective
national data governance policy frameworks and the continental Digital Strategy for Africa. This
dissertation is therefore guided by this assessment and seeks to contribute to a body of knowledge
that will guide African Countries in general and Kenya and Uganda, in particular, to put in place
regulatory frameworks on data flows and access to data, to ensure that they participate in E-
Commerce as competitive players, and as producers, rather than consumers of E-Commerce
products. This dissertation will also improve on the findings in the above framework by providing
Africa-specific challenges and experiences in data governance and E-Commerce, which will
support Kenya and Uganda in E-Commerce negotiations in the World Trade Organisation (WTO),
African Continental Free Trade Area (AfCFTA), and update their data protection regulatory

frameworks.
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S Chapter Five: Beyond “State of Play”: Exploring the Dynamic E-
Commerce Landscape in Kenya and Uganda

To examine how power relations in data governance impact E-Commerce in Kenya and Uganda, it
is important to shed light on the state of E-Commerce and Data Governance in the two countries.
Indeed, beyond the surface-level comprehension habitually depicted in "State of Play" reports, a
nuanced understanding of the E-Commerce and data governance landscape for Kenya and Uganda
requires a deep exploration. This investigation transcends inert descriptions, delving into the
dynamic nexus of factors shaping the two countries’ E-Commerce and data ecosystems. By moving
beyond snapshots in time, this chapter divulges the intricate tapestry of forces driving E-

Commerce’s continuous evolution in Kenya and Uganda.

5.1 E-Commerce Landscape in Kenya and Uganda

5.1.1 Kenya’s E-Commerce Landscape: A Market Poised for Take-off

Swift technological advances have created new markets that now connect consumers while
lowering transaction costs and reducing information asymmetry. Kenya has seen an upsurge in the
number of E-Commerce platforms, and its E-Commerce landscape pulsates with growth and
evolution. A joint 2016 National ICT Survey by the Communications Authority of Kenya (CAK)
and the Kenya National Bureau of Statistics (KNBS) established that 39% of private enterprises
are engaged in E-Commerce (KNBS & CAK, 2016). This proportion continues to grow
exponentially as most businesses offer some form of digitised service. Kenya has experienced
unprecedented growth in its digital economy in the last three decades. From a negligible share of
the digital economy in the 1990s, Kenya now leads other African countries in terms of the digital
economy’s contribution to the GDP, at 7.7% (UNCTAD, 2022). This implies that while Kenya is
among the top five countries (others include South Africa, Nigeria, Egypt, and Algeria) that account
for 78% of Africa’s total E-Commerce marketplace traffic (ITC, 2020), it leads by far in terms of
the overall contribution of all forms of digitalisation (E-Commerce, Financial technologies, start-
ups, etc.) to GDP. Indeed, a 2023 report by the Communications Authority of Kenya (CAK)
indicates the sector's contribution to the GDP reached Ksh 2.1 trillion (USD 18.7 billion),
accounting for a substantial 8.5% of the national GDP (CAK, 2023). This economic impact is

123



expected to continue an upward trajectory, with projections estimating the sector's contribution to

reach Ksh 4.4 trillion (USD 39.3 billion) by 20230 (CAK, 2023).

To further give a statistical contrast, Kenya is among the leaders in E-Commerce on the African
continent, with combined revenues expected to hit $3.6 billion in 2023 (MICDE, 2023). According
to the 2020 UNCTAD B2C (business-to-consumer) index, which assesses the country’s readiness
to engage in and benefit from E-Commerce, Kenya ranks 88™ globally and 4" in sub-Saharan
Africa, after Mauritius, South Africa, and Nigeria (UNCTAD, 2021). At the continental level, it
also ranked 3™ after South Africa and Nigeria, in terms of E-Commerce transaction volumes in
2019 and 2020 (UNCTAD, 2022). Indeed, the World Bank notes that E-Commerce in Kenya
surged from 9% in 2017 to 16% in 2021, the third highest rate in Africa after Mauritius and Tunisia
(UNCTAD, 2023). Because in 2020, 13 E-Commerce start-ups from Kenya raised US$43 million
in funding, UNCTAD (2022) forecasts that the country’s combined E-Commerce revenues hit
US$3.6 billion in 2022 and are expected to continue rising. Kenya’s E-Commerce landscape is
therefore evolving at an increasing pace and creating diversified marketplaces, jobs, revenues, and
innovation, a speed which is imperative to increase Africa’s share of global E-Commerce. It is
therefore not surprising that in 2014, Kenya was heralded as the Silicon Savannah of Africa by the
former United Nations Secretary-General Ban Ki-moon (United Nations, 2014).

One of the parameters used by the researcher in this dissertation to measure E-Commerce is taking
stock of the number of functional E-Commerce platforms. In Kenya, platforms such as Shopfit,
Jumia, Jiji, Carrefour, Masoko, MYDAWA (specifically for pharmaceutical products), Kilimall,
MoBar, and PigiaMe have grown popular among Kenyan buyers who are increasingly embracing
technology, including manufacturers and retailers who wish to diversify their markets. In 2022, the
top 5 online stores in the Kenyan E-Commerce market were Carrefour with sales worth US$17.4
million, followed by Jumia with sales of US$10.2 million, and MYDAWA with sales of US$7.9
million, together accounting for a market share of 37.0% of the top 100 stores in the Kenyan E-
Commerce market (eCommerce Insights, 2023). While some platforms like MYDAWA and
Carrefour have a mix of both online and physical trade, it is key to note that the growth of
businesses and marketplaces exclusive to E-Commerce is on the rise in Kenya. The E-Commerce
landscape in Kenya is therefore diverse in size and scope of operation, which gives more potential

for inclusivity, given the diverse nature of Kenya’s business enterprises.
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The above business establishments strictly offer full E-Commerce services through web portals
where clients can view and order goods or services and make electronic payments. Furthermore,
these marketplaces often provide additional services to merchants — including digital marketing
and catalogue creation, an E-Commerce portal and back-end administrative systems, as well as
warehousing and logistics services with links to payment service providers and postal, transport,
and courier services (MICDE, 2023). There are over fifty-six (56) E-Commerce platforms in Kenya
at the end 0f 2023 (Agnew & DaCosta, 2024). In terms of market domination, third-party national
E-Commerce platforms like Jumia, Kilimall, and Sky Garden dominate 30% of E-Commerce in
Kenya, while third-party international platforms like Amazon, Etsy, and Booking control 20%
(UNCTAD, 2022). This means that there is stiff competition between the two categories of E-
Commerce platforms, in which local platforms are being edged out of the market by international
ones. Nevertheless, whereas Kenyan E-Commerce platforms are facing stiff competition from
international ones, one cannot underestimate the fact that the country’s E-Commerce landscape is
bustling and thriving on dynamism, showcasing remarkable growth and a burgeoning number of
platforms. This trajectory is fuelled by swift technological advancements, creating new markets,

fostering job creation, and driving revenue.

By harnessing innovation and embracing strategic adaptation, Kenya's E-Commerce ecosystem is
poised to not only maintain its lead within Africa but also carve a niche for itself on the global
stage. This potential is better discussed in the next subsection and shows the diversity of Kenya’s
E-Commerce landscape, which is fuelling the country’s competitive edge in E-Commerce over the
majority of other African Countries. To promote the country’s E-Commerce participation and
strategic positioning in Africa, Kenya has put in place several regulatory frameworks and
strategies. These include the National E-Commerce Strategy of 2023; the Digital Economy
Blueprint of 2019, the National Trade Policy of 2017, the Electronics Transmission Bill of 2007,
the Protection of Intellectual Property Act of 2001, the Industrial Property Act of 2001, the
Copyright Act of 2001, and the Central Bank of Kenya - National Payment Strategy of 2022-2025.
Kenya is also a signatory to the East African Community (EAC) E-Commerce Strategy-2022 and
the African Union E-commerce Strategy-2022. These regulatory frameworks are aimed at
providing an operating environment for the private sector E-Commerce supply chain actors while

granting regulatory power to the government of Kenya.
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5.1.2 From Humble Beginnings to a Promising E-Commerce Landscape: Unveiling Uganda's E-

Commerce

While E-Commerce in Uganda is in its nascent stage compared to Kenya, there are noticeable
efforts and growth in the sector. According to the Uganda Communications Commission, Uganda’s
ICT market experienced a significant surge in growth, with local startups raising over $70 million
in seed capital by the end of 2022, an achievement that marks a remarkable 964.3% increase from
the $6.5 million raised in 2021 (UCC, 2023). The contribution of ICT to Uganda’s GDP is estimated
at 9%, significantly contributing to national revenue, employing 2.3 million people (MoICT, 2023).
In terms of E-Commerce, Uganda’s E-Commerce revenue reached US$220 million in 2021, with
an estimated annual growth rate of 17.6% resulting in a projected market volume of US$421
million by 2025, and user penetration is expected to hit 29.1% by 2025, and 2.9 million users by
2028 (MoICT, 2022; Akullu, 2024). In 2020, Uganda was ranked 112%™ out of 152 countries that
were mapped in the Business-to-Consumer (B2C) E-Commerce Index, with Kenya ranking 88"
(UNCTAD, 2021). With the study ranking Tanzania at 110", Burundi at 150™ and Rwanda at 124"
(UNCTAD, 2021), this means that Uganda is the 3" ranking country in terms of E-Commerce in
the East African Community (EAC).

Major E-Commerce platforms in Uganda include Jumia, Dondolo, GoodsExpress, Intraline,
Kibuubo Online, Paple Rayn, OLX and Eye Trade (Standard Bank, 2024), with the leading one,
i.e., Jumia, at 45% penetration (JUMIA, 2023). The growth and resilience of Uganda's E-
Commerce startups are principally due to a tech-savvy population with rising demand for digital
solutions in trade (UNCTAD, 2018). The country’s vibrant youth demographic has driven the need
for tech-driven products and services, creating a fertile market for startups to thrive (UCC, 2023).
The demographic structure of the country is also stimulating demand for digital development, with
approximately 50% of the population in the 0-14-year-old age group (UNCTAD, 2018). The
availability of hosting services from outsourcing companies will have an impact on businesses that
may wish to enter the market slowly, without committing substantial resources (MoICT, 2022).
Therefore, Uganda is undertaking efforts to scale up its E-Commerce position in Africa, albeit at a
slower rate compared to its neighbour Kenya. E-Commerce in Uganda is seen to have massive
potential to create major shifts in cross-border trade or exports and imports, widen markets, and

enhance the competitiveness of businesses and efficiency in the delivery of goods and services
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locally and internationally (MoICT, 2022). It also has the potential to cause the emergence of new
business models and the removal of some traditional intermediaries, while introducing other

intermediaries that suit the online marketplace (MoICT, 2022).

In terms of policy and regulatory frameworks, Uganda has put in place a Digital Transformation
Roadmap 2023/24 -2027/28, which aims to strengthen the implementation of enabling policies and
laws to accelerate Uganda’s Digital Revolution (MoICT, 2023). The roadmap is projected to
achieve this by providing an overarching implementation framework for a well-connected Uganda
that delivers on the opportunities presented by various technologies (MoICT, 2023). Other key
policies include the National Vision 2040 (among its key targets is to support E-Commerce by
promoting innovation and attracting hi-tech companies such as Google, Apple, Microsoft etc. to
establish a presence in Uganda); National ICT Policy 2014 (charges the Government to take steps
to encourage the adoption of efficient and effective technologies to boost E-Commerce within all
sectors of the economy), the ICT Sector Investment Plan 2015 (aimed at strategic positioning the
ICT sector as a tool for E-Commerce growth in Uganda), and the Uganda National E-Commerce
Strategy (envisions to a fully-fledged E-Commerce economy by 2025, with the potential to boost
regional, international and domestic trade, create jobs and promote innovations in the E-
Commerce ecosystem) (MolICT, 2022). Uganda also has in place an Electronic Transactions Act,
2011 (aims to enable and facilitate electronic communication and transactions by eliminating legal
and operational barriers) (ULIL 2011), and the National Payment Systems Act 2020 (aiming to
ensure safety and efficiency in operations and standards for the delivery of payment services)
(ULII, 2020). Uganda is also a signatory to the East African Community (EAC) E-Commerce
Strategy-2022 and the African Union E-commerce Strategy-2022.

5.1.3 Resilience Dynamism: How is Social Media Shaping E-Commerce in Kenya and Uganda?

While most E-Commerce firms in Kenya and Uganda are struggling, businesses have devised
alternative means to manoeuvre this limitation. There is an innovative and rapidly rising mode of
E-Commerce among Kenyan youths and micro and small enterprises is the use of social media like
Facebook, WhatsApp, Instagram, X (formerly Twitter), and TikTok. This growing alternative to
E-Commerce is fuelled by the changing social media dynamics, whereby, according to Forbes

(2021), 97% of Gen Z consumers now use social media as their top source of shopping inspiration
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and conducting actual sales. Indeed, social media platforms have evolved to infuse E-Commerce
avenues, e.g., WhatsApp Business (which, differing from WhatsApp, integrates marketing tools
where products can be showcased with their respective prices and can be easily shared with
customers in a few taps), Instagram’s shopping tab, #tiktokmademebuyit hashtag, and Facebook
business page (Forbes, 2021). This mix has helped businesses, especially youth and women-owned
Micro and Small Enterprises (MSEs), to maintain both their presence in E-Commerce and stay
afloat in the brick-and-mortar trading landscape. Indeed, due to social media, major retailers,
particularly supermarkets, are complementing their brick-and-mortar business by diversifying their

outreach and clientele through E-Commerce.

Furthermore, advertising has been diverted from television and newspapers to social media
channels using social media influencers; thus, the role of social media in driving E-Commerce in
Kenya cannot be overstated. In Kenya, a 2023 survey conducted by the Kenya Ministry of ICT and
Digital Economy revealed that social media platforms such as Facebook and Instagram account for
61% of use for E-Commerce, then instant messaging applications, i.e., WhatsApp and TikTok,
account for 52% in use for E-Commerce (MICDE, 2023). Kenya has about 11 million social media
users, an equivalent of about 20% of the country’s population, spread across platforms such as
WhatsApp, Instagram and Facebook (UNCTAD, 2022). In Uganda, most of the country’s domestic
B2C E-Commerce is run on mobile devices and social media platforms, including Facebook,
WhatsApp, Snapchat, and WeChat, by the age group 30-40, who are the biggest online spenders
(Standard Bank, 2024). The ease of conducting trade online through social media has become
common mainly between micro and small businesses and consumers in Kenya and Uganda, owing
to the countries’ low barriers to entry and huge customer base, especially those whose internet
access is restricted to social media. However, a key limitation to this mode of E-Commerce is that
transactions conducted in this way may lack the systems and processes that E-Commerce relies
upon for reliability and trust (MICDE, 2023; UNCTAD, 2018). Nevertheless, such transactions
offer a critical service for those consumers whose internet access is restricted to social media sites

and persons who are unable to use E-Commerce marketplaces or websites.
One cannot talk of the resilience of E-Commerce platforms in Kenya and Uganda and ignore the

fact that localisation, as another approach, is fuelling the rise of E-Commerce platforms in the two

countries. Indeed, E-Commerce platforms like Jumia, KiKuu, and Kilimall have been able to tailor
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their services to meet the unique needs and preferences of Kenyan and Ugandan consumers. This
localisation has allowed them to effectively tap into the diverse and often complex market
dynamics, offering a range of products that resonate with the local audience. From electronics to
fashion and even groceries, these platforms have become one-stop shops for Kenyan and Ugandan
consumers. However, this is not to say that foreign E-Commerce giants have not made inroads.
International platforms like Amazon and Alibaba have a global reputation, and some Kenyan and
Ugandan consumers prefer these platforms for specific products or international brands that may
not be readily available on local platforms. Interviews with local E-Commerce platform managers
revealed that while the competition is undoubtedly fierce, national platforms have, as an adaptation
mechanism, responded with agility, innovating in terms of both product offerings and service

delivery.

5.1.4 From Niche to Norm: How Mobile Money Payments are shaping E-Commerce in Kenya and

Uganda

E-Commerce platforms in Kenya and Uganda have grown exponentially, largely due to the
establishment of some fundamentals, such as viable payment solutions. This is collaborated by
UNCTAD (2022; 2018) which notes that the growth in E-Commerce in Kenya and Uganda is
driven by, among other factors, (a) investment in digital infrastructure, such as mobile connectivity,
devices, and data; (b) a vibrant start-up technology ecosystem supported by an improved regulatory
environment; (c) enabling resources such as digital ID agreed, addressing systems, and mobile
money innovation; and (d) public and private sector investment in creating awareness and building

the capacity of citizens in the use of digital devices and services.

As argued by MICDE (2023) and UNCTAD (2018), Kenya and Uganda have established a
leadership position in e-payments, particularly in mobile money services, and migration towards a
cashless society. In Uganda, of the 40.7 million digital wallets in 2023, 36.9 million wallets were
Mobile Network Operator (MNO), i.e., mobile money wallets linked to MTN Uganda, Airtel
Uganda, and UTL (MoICT, 2023). Furthermore, Ugandans transact Shs520 billion ($137 million)
of mobile money per day, with the total transactions hitting Shs191 trillion ($50 billion) in 2023
(Murungi, 2023). In the same year, Kenya’s value of mobile money transactions grew to $49

billion, though this is the lowest in the last 16 years (Ombok, 2024). In the same year, Kenya 2020,
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had more than 30 million active registered mobile money subscriptions (MICDE, 2023). These
statistics show that mobile money payments have been effective in ensuring that customers do not

have to rely on debit or credit cards for payments.

Through leveraging financial technologies to conduct E-Commerce transactions, Kenya has
become one of the world leaders in driving financial inclusion using digital finance solutions such
as M-Pesa, Mula, PesaLink, and Pesapal (MICDE, 2019). Currently, M-Pesa is the leading mobile
money transfer service in Africa, with over 50 million active users (UNCTAD, 2022). The
Communications Authority of Kenya has piloted mobile banking interoperability (cross-network
money transfer) to provide more efficiency to the system (MICDE, 2019). As a result, Kenya
currently boasts of being a continental front-runner in mobile money innovation (MICDE, 2023;
UNCTAD, 2022), which has become the most predominant payment mechanism for E-Commerce

in the country.

While not at the scale of Kenya, Uganda is also picking up in terms of fintech for E-Commerce. At
the end of March 2023, Mobile Money subscriptions in Uganda stood at 37.3 million users, with
mobile money active accounts at 26 million in the same timeframe (UCC, 2023) and are likely to
continue growing. These subscriptions resulted in mobile money transactions worth Uganda
shillings 1.44 billion (equivalent to $380 million) between January and March 2023 (UCC, 2023).
Furthermore, the mobile money system in Uganda is now integrated with bank accounts, enabling
electronic transfer of cash between banks and mobile money systems (MoICT, 2022). These
innovations and their subsequent integration into E-Commerce are easing transactions and
stimulating trade for big businesses, small and medium enterprises (SMEs), including individuals.
Furthermore, the mobile money infrastructure largely developed by Kenyan and Ugandan
telecommunications has also created a new market and disrupted the financial industry ecosystem

to become a major competitor against the traditional banking sector.

There is also a growing acceptance that mobile money has better prospects of being a key E-Credit
facilitating infrastructure in Kenya and Uganda. In Kenya, mobile lending applications offering
loans from as little as USD 10 have provided affordable credit solutions to unbanked small-scale
traders (MICDE, 2023). For example, in Uganda, leading telecommunication companies like Airtel

and MTN run micro-credit schemes like Wewole (with a loan limit of Ushs 500,000/=
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approximately €122) (Airtel, 2017) and MoSente (with a loan limit of Ushs 1,000,000/=
approximately €245) (MTN, 2023) loans respectively. This is in addition to other mobile bank
loans like Eazzy loan (for Equity Uganda), Trust mobile loan (for Finance Trust Bank), Instant
Cash Advance (for Stanbic Bank), and HFB Mobile Banking (for Housing Finance Bank), among
others. Uganda has 16 fintechs providing digital lending and microcredit products (Deloitte, 2022),
with Numida, a Uganda-based digital lending platform netting $12.3 million in 2022, just a few
years after its inception (FinTech Global, 2022). In Kenya, some of the banks that offer mobile
credit include Kenya Commercial Bank (MoPesa), Family Bank (PesaPap Wallet), Kenya
Cooperative Bank (MCoopcash Mobile loan), and NCBA Bank.

Furthermore, leading telecommunications in Kenya, like Safaricom, offer instant mobile loans of
up to KShs 1 million (approximately €7,106) (Safaricom, 2023), and Telkom Kenya (TKash),
among others. This is in addition to the government’s M-Akiba Bond, which offers low-income
earners investment opportunities and is also accessible through mobile money platforms (MICDE,
2023). Furthermore, this is in addition to the fact that mobile money payments in E-Commerce are
supplemented by other forms like bank transfers, debit and credit cards, and cash on delivery, which

is the most preferred mode of payment by consumers in Kenya and Uganda.

While the above mobile-micro credit innovations have eased access to credit by small-scale
entrepreneurs, especially tech start-ups in this case, it has also led to the exploitation of borrowers.
This is due to the high interest rates charged, which often are as high as 150% per year (Frankline
& Macharia, 2022). Indeed, with more than 50 mobile and online credit providers in Kenya
(Frankline & Macharia, 2022) and 80 in Uganda (Business Times, 2023) offering loans at the click
of a button, mobile micro-credit services have become a goldmine for those corporations seeking

to diversify their credit lines for revenue expansion.

As a mechanism to address some of the gaps associated with mobile micro-credit services, the
governments of Kenya and Uganda have enacted several legislations to regulate the E-Credit
sector. For example, the Government of Kenya has enacted the Finance Act of 2023, which also
aims to tax the sector given its potential. More still, under the Banking (Amendment) Act, 2016
(the Act), the government of Kenya caps interest rates at 4% points above the Central Bank Rate

(CBR) (Frankline & Macharia, 2022). In the case of Uganda, the government enacted the Financial
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Institutions (Amendment) Act 2016, and the Financial Institutions (Agency Banking) Regulations
2017 (specifically allowing commercial banks to offer agency banking) (Business Times, 2023).
These regulations have played a big role in addressing anti-competitive practices, safeguarding

both consumers and digital micro-credit service providers.

Sub-sections 1.1.1 to 1.1.4 have analysed the rise of E-Commerce in Kenya and Uganda and
mapped out key E-Commerce actors in both countries. Such key actors include (a) online payment
behemoths like Visa, Mastercard, PayPal, M-Pesa, Pay Way; (b) Consumer electronic giants like
Apple, Microsoft, Samsung, LG, Hisense, and Tecno; (c) Search engines and social media sites
like Facebook, Google, TikTok, YouTube, X (formerly Twitter), Instagram, Netflix, and
WhatsApp; (d) E-Commerce platforms like Isoko, AirBnB, Jumia, Kilimall, KiKuu, MyDawa
among others; (e) ride-hailing platforms like Uber, Bolt, and SafeBoda; (f) Mobile
telecommunication companies like Airtel, MTN, Safaricom; and (g) data center and infrastructure
giants like Huawei, Telkom, Raxio, International Business Machines (IBM) among others.
Furthermore, the sub-sections have teased out the causal factors behind the rise of the
aforementioned actors, which include leveraging fintech, a growing tech-savvy population, and

enabling government policies, among others.

The above factors have propelled Kenya to become one of the key leading continental actors in E-
Commerce and paved the way for the nurturing of a budding E-Commerce sector in Uganda. The
subsections also teased out the different innovations that E-Commerce actors, especially tech
startups, have undertaken to position themselves at a vantage point where they are utilising the
benefits of E-Commerce, e.g., the rise of digital micro-credit services. The sub-sections also teased
out other innovations by the youth to diversify and boost their E-Commerce sales and clientele
through social media E-Commerce. All these depict a growing, dynamic, and versatile E-
Commerce in Kenya and Uganda. While this is commendable, there are several challenges and
limitations, like premature taxation of E-Commerce cybersecurity, data theft, and unequal access
to technology, that have impeded E-Commerce growth in Kenya and Uganda and thus require

attention. These challenges are discussed in sub-section 1.1.5.
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5.1.5 Kenya and Uganda’s quest to create an African Silicon Savannah: Achievements and

Limitations

5.1.5.1 Key E-Commerce-Induced Achievements in Kenya and Uganda

Kenya and Uganda have registered several benefits of E-Commerce for the government, traders,
and consumers. Indeed, the increasing rate of uptake of E-Commerce has made it easier for value
chain actors to transact business in Kenya and Uganda. It has, for instance, provided an
environment for the growth of small and micro-enterprises (SMEs), which are critical in the
country’s economic development through their role in production, creation of employment
opportunities, as well as contribution to exports. By selling through online platforms, the need to
have physical premises and related licenses has been reduced, thus reducing operational costs for
SMEs such as rent, amenities, and salaries (MICDE, 2023; MoICT, 2022). Additionally, numerous
opportunities have been created through online jobs, which have promoted a work-from-home
culture, especially among the youth (MICDE, 2023; MoICT, 2022). It is key to note that this has
supported small businesses that operate on a limited capital margin to stay afloat during the post-
COVID-19 recovery era. This has fostered competition and innovation within the economies of
Kenya and Uganda (MICDE, 2022; MolICT, 2023) and ultimately benefited consumers with a

greater selection of products, often at lower prices.

The role of E-Commerce in job creation and revenue generation in Kenya and Uganda cannot be
ignored. E-commerce has created jobs in data centres, e.g., network and systems engineers, cloud
architects, security specialists, and data value chain jobs like software/ application development
(Kanali, 2024), internet service providers, data suppliers, digital payment app developers, as well
as software and hardware technicians, among others. Other support job opportunities, such as
delivery trucks and bike drivers, have also been created. In Kenya, E-Commerce currently employs
1.9 million jobs (MICDE, 2022) and has the potential to create 5 million jobs by 2025 (Onyango,
2023; MICDE, 2022). This job creation potential is critical for the realisation of Kenya’s ambition
of providing employment prospects for up to 3.5 million young people by 2027 through E-
Commerce and startups (Kanali, 2024). In terms of revenue, Kenya's E-Commerce revenue is
estimated at $2.3 billion in 2023 and is projected to grow to approximately $4.2 billion by 2027
(Cowling, 2024). By aggregation, Electronics is the largest market and accounts for 24.1% of the
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Kenyan E-Commerce revenue, followed by Hobby and Leisure at 21.7%, Fashion at 19.2%,
Furniture & Homeware at 11.7%, Care Products at 8.3%, Grocery at 7.6%, and Do It Yourself
(DIY)at 7.5% (ECDB, 2023). This diverse product line shows the growing role of E-Commerce

in improving the livelihoods of its supply chain actors in Kenya.

For Uganda, while data on the number of jobs created by E-Commerce remains scanty, as of 2018,
one platform, i.e., Jumia Uganda, employed 1200 people (UNCTAD, 2018) while in terms of
revenue, the sector is estimated to have generated $220 million in 2021 which is projected to reach
$421 million in 2025 (Akullu, 2024). Therefore, for countries that are at a catch-up level and that
are devising measures for domestic revenue mobilisation to finance their development, the
potential of E-Commerce to add to the government coffers cannot be overstated. It is due to this
potential for revenue generation that both Kenya and Uganda have each introduced a Digital
Service Tax with Kenya charging 1.5% on gross income derived from all services offered through
the digital marketplace including downloadable digital content such as mobile apps, e-books and
films (Anyanzwa, 2021), and over-the-top services i.e., streaming television shows, films, music,
podcasts, and any other digital content. For Uganda, a 5% income tax is levied on non-resident
companies offering digital services (Abuya, 2023) in the categories of films, games of chance,
advertising platforms, streaming platforms, cab-hailing services, cloud storage, and data
warehousing. Therefore, as E-Commerce continues to rise in Kenya and Uganda, its opportunities
for job creation and revenue generation for the two countries are on the rise, and measures to

harness them have been put in place.

The flourishing E-Commerce landscape in Kenya and Uganda has also played a critical role in
attracting significant Foreign Direct Investment (FDI) in the countries, further propelling their
growth. For example, the Kenya Information and Communication Technology (ICT) sector, which
heavily supports E-Commerce, received Ksh 142.7 billion (USD 1.3 billion) in FDI in 2022
(KNBS, 2023). This influx of capital has fuelled the development of crucial infrastructure, such as
data centres. Kenya has emerged as a regional leader in data centre facilities, with companies like
Liquid Telecom and Equinix establishing hubs in the country (Abudho & Beard, 2023). This is in
addition to the increasing FDI in digital infrastructure in Kenya. For example, on 1*' September
2016, Facebook reaffirmed its commitment to invest in connectivity, noting that some of the

nascent connectivity projects they are interested in are: Free Basics, Fibre/Infra, Express Wi-Fi,
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Energy, TIP/OTP/Tetragraph and Aquila (MICDE, 2016). This can be construed to mean that
Facebook is banking on making Kenya an entry point into the African continent for its data

extraction business.

Furthermore, in 2023, Amazon Web Services (AWS), a broadly used cloud computing platform
that offers services such as computing power, storage, databases, machine learning, and analytics
(Ayega, 2023), launched a development centre in Nairobi whose major goal is to support Amazon‘s
essential operations, including software development, support services, and retail functions, among
others (Mbego, 2023). For Uganda, notable FDIs in the E-Commerce sector are more pronounced
in digital trade and payment platforms, cybersecurity, data centres, tech startups, and ICT Labs,
among others. These data centres offer businesses reliable and secure storage and processing
power, which is essential for running efficient E-Commerce operations. Therefore, as the E-
Commerce sector continues to expand, the demand for these services and the jobs they create along
the value chain is expected to surge, further solidifying Kenya's position as a digital frontrunner in

Africa and boosting Uganda’s efforts to catch up in the digital arena.

5.1.5.2 Key E-Commerce-Induced Limitations in Kenya and Uganda

While Kenya and Uganda have registered commendable achievements in E-Commerce, it is also
key to note that several barriers and policy measures need to be addressed by the two countries to
maximise the opportunities presented by E-Commerce. One of the key challenges is the present
divide in geographical location and operation of E-Commerce platforms in the two countries. For
example, E-Commerce platforms and their use in Kenya are largely concentrated in urban areas,
i.e., Nairobi, Kiambu, Nakuru, Mombasa, and Eldoret (UNCTAD, 2022). In 2022, Nairobi and
Mombasa accounted for nearly 62% of all online shopping orders for Jumia, with only 23% of
orders made online coming from the rural parts, yet more than 72% of Kenya’s population lives
outside the main cities (Mwazighe, 2023). In Uganda, out of 140 key Cities, E-Commerce is
concentrated in just 7 Cities, i.e., Kampala, Mbarara, Jinja, Arua, Moroto, Gulu, and Mbale, with
Kampala accounting for over 66% of total E-Commerce sales (Condala, 2024). This disparity has
become a major concern for both government and private sector respondents, given that it

undermines the gainful participation of all Kenyan and Ugandan value and supply chain actors.
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In terms of logistics, national E-Commerce platforms in Kenya and Uganda face limitations
inherent to infrastructure, such as last-mile delivery in certain remote areas. Online retailers are
facing several last-mile delivery challenges, including the high cost of delivery, delivery delays,
complex handling of returns, cold-chain delivery constraints, poor roads and traffic concerns,
unreliable postal delivery service, non-conducive urban policies, security concerns, and
environmental concerns, such as pollution (Mogire, Kilbourn, & Luke, 2022). Other related
challenges include poor national (postal and physical) addressing systems, lack of track-and-trace
capabilities among smaller logistics companies, and poor road infrastructure in some parts of
Kenya and Uganda. In both countries, the addressing system is so poor and unreliable, roads are
not well labelled, and buildings are congested without any numbers. This has led to riders having
to call the customer to confirm their exact location, which necessitates verification by calling at the
point of package delivery, which often results in delays and missed deliveries. Indeed, in Kenya
alone, this has led to 17% of drops being misdelivered, 58% being delayed, and 25% not being
delivered at all (TOPPAN, 2023). The same can be said for Uganda, where online retailers,
including dominant firms like Jumia, promise fast delivery but the item often arrives 2-3 days later,
even when the seller is located in the same area as the customer (Condala, 2024). As a result,
limitations to last-mile delivery, coupled with the absence of a reliable, low-cost delivery service,
have not only increased the cost of doing business by the already struggling small-scale E-

Commerce actors in underserved areas but have also affected their efficiency in trading online.

Another E-Commerce challenge associated with delivery in Kenya and Uganda is the high cost of
delivery. Apart from the costly handling of returns, last-mile delivery in these countries is
associated with high shipping charges as a result of delivering goods in small quantities, which
makes it more expensive to transport. For example, in Uganda, fees can sometimes make up to
70% of the total cost of the items being purchased (Condala, 2024). For example, if you live in
Gulu (a city in northern Uganda, 275 km from the capital city Kampala) and want to purchase a
pair of shoes online from a retailer in Kampala for UGX 40,000 (about €9.7), you may have to pay
a delivery fee of UGX 25,000 (about €6) (Condala, 2024). In Kenya, buyers are also grappling with
elevated delivery costs, which are slowing down E-Commerce sales in the country, especially for
small retailers/platforms. For example, a buyer who orders a product of Kshs 1,000 (about €7) will
have to part with as much as Kshs 300 (about €2), or 30% of the cost of the ordered product, to

have it delivered (Munda, 2022). As a result, high parcel delivery charges to consumers have
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resulted in an estimated 70% of Kenyan online shoppers being unwilling to shop online again due
to extra delivery charges (Mogire, Kilbourn, & Luke, 2022). For both countries that are still
growing their E-Commerce competitiveness, such high operational costs on both the E-Commerce
platforms and consumers, unless addressed, function as a hindrance to the growth of the sector’s

competitiveness.

Stiff competition between local and foreign E-Commerce companies is another challenge to the
growth of local E-Commerce actors in Kenya and Uganda. In Kenya and Uganda, Google and
Facebook dominate the online advertising industry and are considered an existential threat to local
advertising agencies, while in the transport sector, Uber has captured a great deal of the taxi
industry, which has resulted in taxi wars. Indeed, in Kenya, traditional taxi drivers in Nairobi have
asked the government to prevent Uber from operating, saying they are suffering because of unfair
competition (The World, 2016). Nevertheless, while foreign E-Commerce giants bring their global
reputation and extensive resources, Kenyan and Ugandan E-Commerce platforms have shown
resilience and adaptability. The competition has spurred innovation, with both local and
international platforms learning from each other. For example, in an attempt to manoeuvre around
this, there are ongoing trials by national platforms like MYDAWA to embrace technology to
address these challenges by experimenting with innovative delivery solutions like drone deliveries
and partnering with local logistics companies like Salama Cargo, Kisa logistics and several bus
companies like Modern Coast, Mash Poa, Global Coaches, and Posta Bus Uganda. This resilience
dynamism implies that the future of E-Commerce in Kenya and Uganda is likely to be shaped by
a delicate balance between the strengths of local insights and the global reach of foreign giants.
Therefore, as Kenya and Uganda’s E-Commerce landscape continues to evolve, it will be
interesting to witness how these dynamics unfold, and whether the agile national E-Commerce
platforms can continue to hold their ground in the face of stiff competition from the dominant

global E-Commerce firms.

As noted above, the E-Commerce marketplace in Kenya and Uganda is envisaging a gradual
competition between domestic platforms and global platforms. Undeniably, Chinese companies
such as Alibaba and SHEIN, as well as large E-Commerce platforms in Europe and the US, such
as Amazon and Wish, have also gained significant market share in Africa. Most of these global E-

Commerce platforms choose to start their footprint in Africa from North Africa (Data Sparkle,
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2023), which explains the current intra-African disparities in the concentration of dominant E-
Commerce platforms. Furthermore, existing domestic E-Commerce Platforms like Jumia, Kikuu
(in Uganda) and Kilimall (in Kenya, which started as an online marketplace for Chinese products
but later expanded its operations to include local and international brands) are largely merely
platforms that sell products from China, e.g., mobile phone devices, clothing items, toys, and
household appliances, among others. When compared to locally manufactured items (e.g., value-
added agricultural products), Chinese products are the most listed and popular items among Kenyan
buyers (Odhiambo, 2020). Indeed, Jumia has been actively attracting more sellers from Mainland
China to enhance the variety of products available on its platform. In 2016, the company opened
an office in Shenzhen to connect more Chinese vendors to the platform (Africa Business Pages,
2023). As aresult, there are about 1,500 Chinese sellers on Jumia’s marketplace, including flagship
stores of some well-known Chinese brands such as Huawei, Xiaomi, and Skyworth (Africa
Business Pages, 2023). The same can be said for Uganda, where clothing, electricity and electronic
appliances, jewellery, and footwear are the most traded (MolICT, 2022), the majority of which are
Chinese-manufactured. Therefore, both domestic and foreign E-Commerce platforms in Kenya
and Uganda are yet to fully integrate local producers across the value chain in their product listings
and models, which constrains the opportunity for market diversification by Kenyan and Ugandan

supply chain actors.

Laws regulating mobile micro-credit have also had unintended impacts on the financial landscape
in Kenya and Uganda. For example, the Banking (Amendment) Act, 2016 (the Act), introduced by
Kenya and which caps interest rates at 4% points above the Central Bank Rate (CBR) (Frankline
& Macharia, 2022) has led to commercial banks becoming more cautious about lending to
individuals and small businesses, under the guise that the law did not provide room for pricing
risky borrowers (Frankline & Macharia, 2022). Furthermore, the cost of airtime and data has
increased since 1% July 2021, following the implementation of the Finance Act of 2021, which
adjusted excise duty on airtime and telephone services to 20% from 15% (UNCTAD, 2022). This
is likely to disenfranchise the majority of Kenyans from being involved in E-Commerce. In
addition, in 2019, the government of Kenya introduced a digital service tax of 1.5% on any income
accrued from an E-Commerce platform. The taxable listed digital services by Kenya include
downloadable digital content, mobile applications, and e-books, over-the-top services such as

movie streaming, monetised data collected and traded, provision of the digital marketplace,
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subscription-based services, electronic data management, including website hosting, electronic
booking, ticketing services, provision of search engines and online distance training (Muendo,
2021). While this move by Kenya to tax E-commerce is commendable, it is premature given that
it was introduced at a time when the country is still developing its competitiveness. Undeniably,
this tax will affect the small players in the E-Commerce marketplace who are largely local
entrepreneurs, thereby giving Big Tech E-Commerce actors to consolidate their domination in

Kenya.

In Uganda, the Over-The-Top (OTT) tax, commonly known as the social media tax of UShs 200
(USD 0.05), introduced in 2018 and levied on users to access platforms like Facebook, X (Twitter),
TikTok, Instagram, and WhatsApp, has increased the cost of the internet. A report by the Alliance
for Affordable Internet (A4Al) notes that in 2021, Uganda’s data costs were higher than the African
average, with 1 GB of data costing up to 8.07% of an average Ugandan’s monthly income
compared to Sub-Saharan Africa’s average of 3.1% (A4Al, 2021). Given that the majority of the
youth in Uganda use social media for E-Commerce, this tax has ultimately increased the cost of
doing business, locking some out of breaking even, given the limited users’ subscription to the
internet. Indeed, in just one year of the OTT tax introduction, Uganda lost five (5) million internet
subscriptions due to the negative effects of the tax (Mwesigwa, 2021). Moreover, the OTT tax in
Uganda has also affected government coffers. For example, while the Ministry of Finance projected
that up to UShs 486 billion (USD 131 million) could be collected annually by 2022, one year after
the introduction of the tax, the Uganda Revenue Authority (URA) reported that it had experienced
an annual shortfall of 83%, having collected only UShs 49.5 billion (USD 13.5 million), while in
2020, the social media tax fetched a paltry USD 16.3 million (Mwesigwa, 2021). A key observation
here is that E-Commerce taxation, though critical in domestic resource mobilisation, may not
achieve its intended objectives in a country like Uganda, where the sector is still in its infancy and

its unemployed tech-savvy youth are beginning to leverage E-Commerce for self-employment.

Citing the OTT being infamous among Ugandans, on 1% July 2021, the government of Uganda
replaced the OTT tax with a direct 12% levy on the net price of internet data, after which a value-
added tax (VAT) of 18% would apply (Mwesigwa, 2021). This new tax contradicts the country’s
Digital Vision 2040, which aims at promoting access to high-quality and low-cost internet, public

services online, and a digital economy driving growth, innovation, and job creation (MoICT, 2023),
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a vision which the World Bank is funding to the tune of $200 million (Mwesigwa, 2021). A
classical criticism of taxation as a tool for development is given by Sir Winston Churchill: “We
contend that for a nation to try to tax itself into prosperity is like a man standing in a bucket and
trying to lift himself up by the handle” (Churchill, 1905). Indeed, E-Commerce taxation at a point
when both Kenya and Uganda are in catch-up mode is premature and is incoherent with the
countries’ aspirations of attaining digital transformation. For a country where 4.2 million youth are
‘Neither in Employment, Education, nor Training (The Independent, 2023), E-Commerce can
provide numerous job opportunities, from actual traders to delivery, advertising, and product
reviews (social media influencers), among others. Achieving this aspiration requires subsidising
the ICT sector through cheap internet packages, free public Wi-Fi hotspots, and investing in digital

infrastructure (optic cables and network nodes) instead of imposing taxes.

Lastly, the low levels of cross-border E-Commerce in Africa are also limiting E-Commerce growth
in Kenya and Uganda. Cross-border E-Commerce platforms can support enterprises to reach more
potential clients, as they lead to reduced logistics, inventory, and rental costs, and shortened
procurement and sales cycles. Indeed, the regional E-Commerce market is expected to grow at a
rate of 17.1 % between 2020 —2024, and the E-Commerce user penetration is expected to hit 37.1%
by 2024 (MoICT, 2022). For example, a Kenyan taxi-hailing company, Little Cab, powered by an
app managed by a mobile network services provider, Safaricom, is operational and has made debuts
in Uganda, and will soon be in Rwanda (MICDE, 2019). While such efforts are commendable,
there is still much to do to scale up cross-border E-Commerce in Africa. According to the African
Union (2023), 80% of African E-Commerce marketplaces are national marketplaces operating only
in a single African country, with only 6% operating within multiple African countries. Cross-border
E-Commerce supportive infrastructure, e.g., secure and affordable electronic payment systems
(UNCTAD, 2022), consumer and business confidence in E-Commerce, digital skills of MSMEs,
and a supportive regulatory framework are still in their nascent stage (GIZ, 2023). Therefore,
whereas the East African Community (EAC) (where Kenya and Uganda are members) adopted a
regional E-Commerce Strategy in 2022, and a Digital Trade Protocol to the African Continental
Free Trade Area (AfCFTA) was adopted in February 2024, their capacity to boost cross-border E-

Commerce may remain low unless the aforementioned barriers are addressed.
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5.2

In conclusion, the above sub-section tried to dissect the current state of E-Commerce in Kenya and
Uganda, illuminating both its burgeoning potential and inherent challenges. By delving into this
unique landscape, the researcher aimed to explicate the interplay of factors influencing its
development. Through this exploration, the researcher unveiled not only the limitations but also
the promising prospects that shape the future trajectory of E-Commerce in Kenya and Uganda, thus
laying the groundwork for a nuanced understanding of its complex yet promising ecosystem.
Discussions in this sub-section have revealed that Kenya and Uganda’s venture into E-Commerce
has yielded a plethora of benefits, fostering economic growth, job creation, and foreign investment.
However, limitations like the digital divide, logistical hurdles, and fierce competition from foreign
enterprises hinder full participation and optimal success. Given this unbalanced ecosystem, as
Kenya and Uganda’s E-Commerce landscape matures, navigating the interplay between local
innovation and global giants will be paramount in ensuring a future that benefits all stakeholders.
Addressing infrastructural bottlenecks and fostering an inclusive environment will be crucial for
Kenya to solidify its position as a frontrunner in Africa's digital transformation. Given the linkage
between E-Commerce and data governance, it is important to shed light on the data governance
ecosystem in Kenya and Uganda. This is critical, especially to later assess how the current data
governance dynamics in Uganda and Kenya impact E-Commerce participation by the two
countries. The subsequent section delves into the data governance ecosystem in Kenya and Uganda,
exploring its growth trajectory and the distinct obstacles the two countries face on the path to digital

transformation.

Data Governance Landscape in Kenya and Uganda: Policies, Actors and Performance

The data governance ecosystems of Kenya and Uganda showcase important focal points within the
context of E-Commerce and broader digital economies. The two countries are undergoing swift
growth in E-Commerce, driven by the proliferation of digital platforms and increasing internet
access. However, the effectiveness of data governance frameworks in Kenya and Uganda is
influential in shaping the course and inclusivity of this digital transformation. This section delves
into the complex web of regulatory frameworks, actors, and performance metrics that define data
governance in Kenya and Uganda. Furthermore, this section identifies key actors involved in data
governance and E-commerce in Kenya and Uganda and their interests. Understanding these

dynamics is imperative for assessing the distribution of power and influence in data governance
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and the ability of these nations to harness the benefits of E-Commerce sustainably and equitably.
Lastly, by identifying these interests, this section will shed light on the analysis of the power

relations in data governance, which will be comprehensively discussed in Chapter Six (6).

5.2.1 Rise of Data and its infrastructure in Kenya and Uganda

To understand the state of data governance in Kenya and Uganda, it is imperative to give a bird’s-
eye view of the data governance ecosystem in Africa. As noted earlier in chapters one and two,
there is a global consensus that data is a precious raw material driving the digital economy and that
whoever collects and controls it owns its economic value, and ultimately controls the digital
economy (Singh, 2020). However, Africa’s control of this precious resource is still limited, given
the uneven data governance terrain, which is more visible in data centres that are critical in storing
and processing this critical raw material. As of 2022, Africa accounted for less than 1% of the total
available global data centre capacity, 67% of which is located in South Africa (UNCTAD, 2023),
despite being home to about 17% of the world’s population (Banga, Macleod, & Parra, 2021). As
of 2023, out of approximately 4,124 co-locations reported globally (Banga, Macleod, & Parra,
2021), only 121 active data centres are in Africa as of 2023, with 50 in South Africa and 10 in
Kenya, with another 3 in the pipeline (Raxio, 2023; Ahmed & Zenah, 2023). This inequality has
led to a large amount of data being collected, processed, stored, and transmitted outside Africa,
with no information on how it is used and reused, with African people and countries unaware of its
economic value and not benefiting from it to build their digital economy (African Union, 2023).
For example, most of Africa’s data is stored in data centres elsewhere, such as in Europe, resulting
in a 180-millisecond delay for information to reach the European continent and back (FDI Center,

2023). This is the operating context for Kenya and Uganda.

As the digital landscape across Kenya and Uganda continues to evolve, the role of data centres is
expanding. Data centres are no longer just about storage but have rather metamorphosed into
complex ecosystems that facilitate data processing, analytics, and secure transmission. Kenya is
one of Africa's principal data centre hubs, where in 2020, data colocation (data renting) contributed
around 5% to the market share, and around 95% was from retail colocation in Kenya (Research
and Markets, 2024). This increase is a result of the rise in the adoption of cloud-based services.

The Kenya data centre market has witnessed investments from local and foreign operators, with
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the leading actors including I-Colo (Digital Realty), Africa DATA CENTRE, Telkom Kenya and
MTN (Ahmed & Zenah, 2023). Other newcomers in Kenya’s data centre investment include PAIX,
Teraco Data Environments, and Wingu, while Huawei Technologies is among the leading vendors
in the modular data centre space (Research and Markets, 2024). In the coming years, the Kenyan
data centre market is expected to witness data centre investments in other cities, with Mombasa
becoming a popular hub (Research and Markets, 2024). For example, in August 2023, IXAFRICA
DATA CENTRE signed a deal with Tilisi Developments to purchase 11 acres of prime land to
construct its second data centre in Nairobi, Kenya (Research and Markets, 2024). These statistics
cement the fact that Kenya is not only a leading E-Commerce actor in East Africa but is also

consolidating its dominance in data centres.

There have also been increasing investments by both governments, but mainly private actors, in
establishing data centres across Africa in general and Kenya and Uganda in Particular. The African
data centre market saw investments of USD 2.6 billion in 2021 and is projected to more than double
to USD 5.4 billion by 2027, with South Africa, Kenya, Egypt, Nigeria, and Ethiopia set to receive
the lion’s share of data centre investments coming to Africa (FDI Center, 2023). In East Africa,
Kenya is increasingly becoming the preferred investment option for several data centre providers,
with the growing demand for cloud services prompted by improved business conditions and new
market entrants, as well as the migration of many businesses to digital solutions (Ahmed & Zenah,
2023). Moreover, the Kenya data centre market is expected to reach a value of 440 million by 2029
from a value of $227 million in 2023, growing at a rate of 11.66% between 2023 and 2029
(Research and Markets, 2024). It is critical to note that Kenya’s domination of the data landscape
in East Africa is a result of a mix of local actors and foreign investors. Whereas Kenya has the
presence of several local facility operators, Global operators are entering the space by acquiring
local operators or through partnerships. For example, in 2020, Amazon Web Services (AWS) data
centre partnered with Kenya’s Safaricom in East Africa, to facilitate cloud computing services that
provide easy access to technologies such as big data, Internet of Things (IoT), machine learning,

and artificial intelligence (Research and Markets, 2024).
Furthermore, in 2020, Huawei was involved in developing the Konza smart city and data centre in

Kenya, with around USD 30 million in investment (Research and Markets, 2024). Kenya is also a

very strategic place for companies to set up shop, as 55% of Fortune 500 firms have an office in
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Nairobi, and most of them have their African headquarters there (Mbego, 2022). Foreign Direct
Investment (FDI) has therefore facilitated Kenya’s position as a leading E-Commerce and Data
centre destination in East Africa. Compared to Kenya, the state of Big Data technology
infrastructure in Uganda is still in its early stages of development. Currently, the country has 4 data
centres, all located in the capital city-Kampala with two of those owned by Uganda Internet
eXchange Point and Research and Education Network for Uganda (RENU) (DCJ, 2024). Other top
providers of data centres in Uganda include Raxio Group and MTN Uganda, both of which have
the largest data centres in the country. Also, the Government of Uganda has invested in a National
Data Centre with a view of centralising government data centres and minimising the cost of
building various Data centres in Ministries, Departments, and Agencies (NITA-U, 2024). The
Ministry of ICT and National Guidance established the Parish Development Model Information
System, which supports data collection at the Parish level, analysis, tabulation, storage and
dissemination to aid in data-driven decision-making and community support planning (Rosenthal
& Rosnow, 1991). Therefore, there are some notable initiatives aimed at improving the
infrastructure. While the above initiatives are commendable, significant investments are still
needed (Rosenthal & Rosnow, 1991) to fully support the growth of the Big Data ecosystem in
Uganda. Indeed, Uganda’s data economy is still in its infancy compared to Kenya, which creates
opportunities for the country to attract investments in digital infrastructure while navigating data
governance challenges that countries like Kenya may have experienced, as will be discussed in

Chapter Six.

5.2.2 Data Actors in Kenya and Uganda: A Revisit of Their Interests

Data actors are entities (e.g., users, systems) that interact with data within an ecosystem, and
include creators (producing data), processors (analysing data), consumers (using data), and
regulators. As broadly categorised under Chapter Two (2.6), Data Actors in Kenya and Uganda
include organisations running very different kinds of businesses or providing public services,
Middle and end-users consuming different kinds of digital and ICT products, and Digital platforms
having a broad scope of activities. The overall interests of these actors have also been well
examined under sub-section 2.6 of Chapter Two. Therefore, this section narrows down the

examination of the data actors’ interests in Kenya and Uganda to prove the literature discussions
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under Chapter Two and provide a more solid base for the discussion of the power relations of data

governance in Kenya and Uganda under Chapter Seven.

5.2.2.1 Governments of Kenya and Uganda as Data Actors

The governments of Kenya and Uganda are the chief actors in the data landscape as regulators.
Recognising the primacy of data in the digital economy, both countries have put in place policies
and regulations to govern data collection, processing, and storage. Kenya’s rather recent entry into
the African data fortification terrain through the enactment of data regulatory frameworks,
including the Consumer Protection Act of 2012, the Data Protection Act of 2019, the Computer
Misuse and Cybercrimes Act of 2018, and the establishment of an office of the Data Protection
Commissioner (MICDE, 2023). Kenya has also developed a Digital Economy Blueprint, which
aims to tap into the unique opportunities that will spur the unlocking of the benefits of the digital
economy potential and guide Kenya’s transformational journey, espoused by new and emerging
technologies (MICDE, 2019). As a catching-up country, Uganda has enacted the Data Protection
and Privacy Act of 2019, the Data Protection and Privacy Regulations of 2021, the Access to
Information Act of 2005, the Regulation of Interception of Communications Act of 2010, the
Computer Misuse Act of 2011 (as amended), Electronic Signatures Act 2011 (Act No. 7 Of2011),
Electronic Transactions Act 2011 (Act No. 8 of 2011), and the Registration of Persons Act, 2015
(MoICT, 2023) among others. Uganda has also developed a Big Data Utilisation Strategy 2023/24-
2027/28 whose main goal is to make data as accessible, shareable, and usable as possible for all
types of stakeholders who require information for economic and societal gains (MolICT, 2023).
The Government of Uganda has invested in a National Data Centre with a view to centralising
government data centres and minimising the cost of building various Data centres in Ministries,
Departments, and Agencies (NITA-U, 2024). Therefore, despite their varying levels of readiness
and competitiveness in the data (digital) economy, both Kenya and Uganda have put in place
regulatory frameworks to guide their respective pathways to leveraging data for E-Commerce and

digital transformation.
It is key to tease out the specific interests of Kenya and Uganda in enacting the abovementioned

policies and regulations. A closer read of the policies and regulations reveals that both countries

are largely focused on regulating the cross-border flow of data. For example, Kenya’s Data

145



Protection Act of 2019 considers cross-border data flow restriction as one of its values of data
protection. The sixth part of the Kenyan Act restricts cross-border data flow to jurisdictions in
favour of which the Kenyan Data Commissioner has proof of ‘appropriate safeguards’ for data
security and protection (Babalola, 2023). The Kenyan-styled cross-border data flow restriction is
conditional and reported to have a damning effect on local production, which is the biggest
beneficiary of data transfers (Babalola, 2023). The same can be said for Uganda, where the Data
Protection and Privacy Act of 2019 calls for data localisation is important in helping Uganda to
protect national security, promote the local digital economy, and ensure adequate data security and
users' privacy (NITA-U, 2019). Therefore, both governments of Kenya and Uganda are pursuing
policies that condition the cross-border flow of data. The most basic reason for the increase in data
localisation by the two countries can be traced to the economic value of data. Data is more valuable
today than ever before, and perhaps for psychological reasons, but also practical reasons, countries

want to have what is valuable closer to them, as it gives them a greater sense of control.

Kenya and Uganda’s interests in regulating private actors in data are to ensure that data centres
promote the extension of the ICT infrastructure network and warrant digital inclusion, employment
creation through research and innovation in ICT, and fortify information security (NITA-U, 2024;
MICDE, 2022). According to MoICT (2023) and MICDE (2022), Big data is being collected

because it is used by both countries for several uses in the five key economic spectrums, including:

(a) Banks are using Big Data to detect and prevent fraud, improve customer experience, and
enhance risk management. They use data analytics to analyse customer transactions, detect

unusual activity, and prevent fraud.

(b) Telecommunications companies are using Big Data to gain insights into customer behaviour,
preferences, and network usage. They use this information to optimise their networks, improve

customer experience, and develop new products and services.

(c) The agriculture sector is using Big Data to optimise crop production, reduce waste, and
increase profits in a few initiatives. Farmers are using data analytics to make informed
decisions about crop selection, planting, and harvesting based on weather patterns, soil

conditions, and market demand.
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(d) The Ministry of Health is using Big Data to track the spread of diseases and monitor the
effectiveness of health interventions. They use data analytics to collect, analyse, and share

real-time data from health facilities to inform decision-making and improve health outcomes.

(e) Retail companies are using Big Data to optimise their supply chain, reduce waste, and
increase profits. They use data analytics to analyse customer behaviour, predict demand, and

improve the efficiency of their operations.

The above showcases the interests of the governments of Kenya and Uganda to regulate data flows

outside their dominion to ensure maximisation of the benefits accruing to data.

The interest by governments to use data and big tech for political espionage cannot be ruled out, as
data centres have been used by the Governments of Kenya and Uganda for espionage and political
gagging. In 2019, Huawei technicians helped the governments of Uganda spy on their political
opponents by hacking into their encrypted communications and social media accounts to track their
location and intercept encrypted communications and social media (Parkinson, Bariyo, & Chin,
2019). Huawei technicians working in Uganda’s police headquarters office used Pegasus-style
spyware to crack into the encrypted messages of a rapper-turned-activist named Bobi Wine (Feiner,
2019). While there are no clear cases of the government of Kenya spying on its citizens, it is key
to note that Kenya is one of 45 countries worldwide using Pegasus, a targeted spyware software
developed by the Israeli technology firm NSO Group Technologies, which allows zero-click
remote access to mobile phones and is known to be used by governments to spy on journalists,
human rights defenders, and political opponents (Mati, 2020). Therefore, apart from using data and
big tech for economic purposes, the above instances show that the two governments are interested

in spying on the citizens largely for political gagging and manipulation of elections.

5.2.2.2 Big Tech in Kenya and Uganda as Data Actors

One of the indispensable actors in data governance in Kenya and Uganda is the data centres. The
centres discussed in section 1.2.1 offer services from major international software and services
vendors, including the ability to host E-Commerce platforms. These data centres constitute the

nucleus of a developing E-Commerce technology ecosystem (MICDE, 2023; MolICT, 2023). By
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leveraging Africa’s quest for catch-up, big tech firms from China and the U.S. have forged
partnerships with the governments of Kenya and Uganda with the promise of using technology to
promote structural transformation and industrialisation of their respective economies. Under the
same cover, Ngila and Sheik (2022) argue that these big techs offer African countries (Kenya and
Uganda inclusive) most technology services for free, including training rural citizens on digital
skills, offering online courses to university students, funding educational programmes, improving
internet connectivity in rural zones, and issuing free gadgets such as smartphones and tablets for

government technocrats and higher education.

A unique model of data storage evolving in Uganda is evidenced by an initiative by Toshiba Gulf
FZE to support Ugandan enterprises in building their data centres. The initiative, dubbed Build
Your Own Data Centre (BYODC), aims to create an ecosystem that brings together the channel
partners, including system integrators, value-added resellers, and distributors, and integrates them
to make a solution to build data centres for customers, so they can find value in storing data in on-
premises data centres or the cloud (Muhimba, 2024). However, there is always a catch-African
countries like Kenya and Uganda have had to pay for these services by maintaining liberal data
governance policies to allow unrestricted cross-border data flows so that whenever citizens in these
countries browse on the internet and social media, their data is siphoned by big tech firms like
Google, Facebook, WhatsApp, Instagram, TikTok, YouTube and even through SMS. This data is
then secretly but swiftly analysed using Artificial Intelligence-based algorithms and tech gurus
and sold to E-Commerce companies, who use it to undertake targeted advertising on these very
same sites (Ngila & Sheik, 2022). Couldry and Mejias (2019) refer to this condition as colonisation
by data and argue that it is a key dimension of how capitalism is evolving today, given that

colonisation is a highly distinctive exercise of power.

Chinese data-based investments in Kenya and Uganda have become inescapable. According to
Calzati (2022), while these investments, often in the form of financial loans, focused first on the
building of infrastructure (backbone and end-mile cabling), over the last decade, they have shifted
towards knowledge transfer, cloud computing, artificial intelligence (Al) solutions, and smart city
projects. While Chinese companies' commitment to fostering solid data markets in African
countries like Kenya and Uganda is empowering local data actors in the two countries, the idea of

a homogenising ‘soft power’ is exerted by China on Africa (Kenya and Uganda in this case). In
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Kenya, Huawei, a major Chinese private ICT company, provides both backbone and last-mile
solutions to the internet presently. It is in charge of phase two of the National Optic Fibre Backbone
Infrastructure (NOFBI), a project expected to link all 47 counties in Kenya by implementing an
extra 1600 km of fibre (Abuya, 2023; Calzati, 2022). It is also argued that Huawei is committed to
promoting knowledge transfer in Kenya through its ICT academy program (Calzati, 2022). Huawei
is also exploring partnerships with Uganda to develop digital infrastructure in Uganda, including
fibre cables and a data centre (Calzati, 2022). The long-lasting and diversified presence of Huawei
in Kenya and Uganda, and its partnership with strong local subsidiaries like Safaricom, has given
the Chinese company an edge over competitors such as Airtel Networks Kenya (owned by Indian
Bharti Airtel) and Telkom Kenya (owned by Orange France) and is bound to happen in Uganda
(Calzati, 2022). Therefore, the ascendence of the Chinese tech companies in Kenya and Uganda is
aimed at consolidating their dominant position in Africa by targeting those areas where the two

countries are vulnerable, i.e., digital infrastructure like centres and fibre cables.

Big tech is also hiding under the guise of supporting small businesses in startups in African
countries like Kenya and Uganda because it is after the data of these firms, which, after being
collected, is sold in return for expensive solutions, which keep these startups and small businesses
at a shutdown point, and in a perpetual state of catch-up. Apart from data extraction, big tech
companies even sell predictive analytics software to small businesses and startups in Kenya and
Uganda, often at higher markup prices, in the name of business intelligence and growing
profitability (Calzati, 2022). In 2021, Starlink, a subsidiary of SpaceX which provides internet
connectivity services by deploying a constellation of satellites into low-earth orbit, announced
plans to enter the African market to provide last-mile connectivity, with Kenya among the countries
signing a deal with the firm (Payton, 2022). Kenya is also one of the countries that has been
benchmarked by an international consortium composed of Inspur (a Chinese company), including
Cisco, IBM, Diebold Nixdorf, and Ericsson, as a beneficiary under the consortium’s goal of
integrating their cutting-edge IT products, and technologies, i.e. data centres and cloud services
and solutions to accelerate the construction of the Digital Silk Road (Calzati, 2022). Data vending
is, therefore, a rising business concept in the digital economy where companies are rushing to
Africa (Kenya and Uganda in this case) to set up data centres for data collection, storage,

processing, and vending.
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While data vending is on the rise, the Kenyan data centre market has witnessed the dominating
presence of global vendors such as Carrier, ABB, Alfa Laval, Caterpillar, Eaton, Legrand, Piller
Power System, and Rittal (Research and Markets, 2024). The presence of IT infrastructure vendors
such as Arista Networks, Atos, Cisco Systems, Dell Technologies, and others has led to the
availability of advanced IT infrastructure in the Kenyan data centre market (Research and Markets,
2024). The market has the presence of several global construction contractors who have offered
their services to several data centre construction projects in the past years. For instance, in
September 2023, Sudlows Consulting was selected by Olkaria EcoCloud Data Centre to provide
consultancy services for its new data centre in Olkaria, Kenya (Research and Markets, 2024). In
Uganda, tech giant Google has invested in the CSquared project, built metro fibre networks in
Entebbe and Kampala, and is now offering wholesale Wi-Fi access as well as optical fibre to
premises for resale by ISPs (UNCTAD, 2018). Private telecom operators have also deployed fibre-
optic networks linking to the Kenyan border for access to undersea cables, serving Kampala,
Entebbe, and some municipalities and towns (UNCTAD, 2018). Data vending in Uganda has
sometimes happened without the data subject’s consent. The most cited example of data vending
(without the data subject’s authorisation and awareness) in Uganda is that of SafeBoda, a ride-
hailing company in Uganda that unlawfully sold its clients’ data to CleverTap, a United States-
domiciled customer engagement and retention third-party company that helps brands maximise
user lifetime value and that of their mobile apps (Kasemiire, 2021). While this critical infrastructure
1s easing connectivity between Kenya and Uganda, it is also providing business opportunities to

these foreign companies, which are locking out local start-ups in the data value chain.

Cheap labour and weak labour laws in Kenya and Uganda have also facilitated big tech to invest
in the two countries to exploit the abundant cheap labour of data labellers. One of the biggest
scandals of labour exploitation in Kenya and Uganda is that of Sama, OpenAlI’s outsourcing partner
in Kenya. Sama is a San Francisco-based firm that employs workers in Kenya, Uganda, and India
to label data for Silicon Valley clients like Google, Meta, and Microsoft. While Sama markets itself
as an “ethical AI” company and claims to have helped lift more than 50,000 people out of poverty,
in 2023, it was discovered that data labellers in Kenya were paid a take-home wage of between
$1.32 and $2 per hour, depending on seniority and performance (Business & Human Rights
Resource Centre, 2023). This is even when employees would read and label between 150 and 250

passages of text (the majority of which contained traumatising graphic material), each between 100

150



and 1000 words per nine-hour shift (Perrigo, 2023). In a capitalistic dispensation where workers'
rights are sometimes dispensed with for profit maximisation, big tech is in for a “killing” in
countries like Kenya and Uganda, where regulations on labour rights are still evolving, while the

existing ones need updating.

5.2.2.3 Consumers as Data Actors

One of the consumers of data is the private sector, which uses data to undertake business decisions,
e.g., sales, product listing on E-Commerce platforms, and advertising, among others. As an alliance
body for the private sector in Kenya and Uganda, the Kenya Private Sector Alliance (KEPSA) and
Private Sector Foundation Uganda (PSFU) are important actors in data governance and E-
Commerce whose key interests are leveraging the two for private sector growth, market
diversification, and competitiveness. As the umbrella bodies of Kenya and Uganda business
communities, respectively, the two bodies have launched the E-Commerce Booster Programme,
which has since trained 2,545 MSMEs and successfully onboarded 1,605 MSMEs onto various E-
Commerce platforms in Kenya (KEPSA, 2022). This programme has been scaled up since with
key deliverables including (a) to help MSMEs gain the digital skills necessary to engage in a digital
economy and improve livelihoods; (b) support them in expanding their local and cross-border E-
Commerce presence and (c¢) build their capacity to raise their proficiency in implementing effective
digital campaigns, and increase their brand awareness, value, and sales conversions across multiple
digital channels (KEPSA, 2022). KEPSA is also partnering with the Government of Kenya to
implement the Ajira Digital programme, which aims at introducing youths to online work and
providing them with tools, training, certification, and mentorship. So far, over 60,000 youths have
been trained under the programme across the country since its inception. The skills acquired during
these trainings, such as digital marketing and basic financial management skills, have been used
by members of these private sector associations to embrace E-Commerce, e.g., the listing of their

products.

In conclusion, the data landscape in Kenya and Uganda is continuously evolving to address the
interests of various data governance actors, including businesses, consumers, regulatory bodies,
and international partners. However, while the two countries recognise the significance of data-

driven economies and digital transformation, they face challenges in striking a balance between
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5.3

promoting innovation and safeguarding individual rights and national interests. This section
concludes by emphasising that to respond to the interests of businesses, Kenya and Uganda are
working on creating a conducive regulatory environment for E-Commerce and data-driven
industries. The government aims to streamline procedures for starting and running digital
businesses, facilitate access to funding and resources, and encourage innovation through startup
incubation and accelerator programs. Data policies are being developed to support the growth of
digital businesses, especially startups, by ensuring data availability, protection, and sharing
mechanisms that foster collaboration and competition. The chapter also teased out the measures
that regulatory bodies in Kenya and Uganda are using to promote fair competition and prevent the
abuse of data power by dominant players. By understanding the E-Commerce and data landscape
in Kenya and Uganda and examining the interests of data actors in the two countries, this
dissertation will, in Chapter Six, examine how the power relations in data governance are
manifesting in Kenya and Uganda and how this is affecting the two countries’ gainful participation

in E-Commerce.

Conclusion

In this chapter, the researcher has showcased Kenya and Uganda's rapidly budding data and E-
Commerce ecosystem, illuminating the growth trajectories, accomplishments, and limitations
within these countries’ markets. The researcher presents that Kenya has emerged as a regional
frontrunner, profiting from a fairly developed digital infrastructure, enabling government policies,
and high fintech (mobile money) penetration, all of which have fast-tracked its advance in E-
Commerce. The researcher further presents that while still in its nascent stage, Uganda is following
a similar trajectory with considerable growth potential enabled by a young, tech-savvy population
and increasing investments in digital infrastructure and E-Commerce platforms. It is further
showcased that both Kenya and Uganda have made commendable strides in employment creation,
revenue generation, and promoting access to goods and services through E-Commerce platforms.
This progress is largely powered by increased investments in digital infrastructure, a growing tech-
savvy consumer group, and initiatives to reduce the digital divide. Nevertheless, several barriers
prevail, including logistical challenges, high delivery costs, poor infrastructure in rural areas, and

competition from global E-Commerce platforms that threaten local startups. These limitations
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inhibit local SMEs from fully realising the benefits of E-Commerce, given their lack of resources

to compete with big global data and E-Commerce companies.

Finally, the chapter illuminated that while essential, regulatory frameworks linked to the digital
economy have sometimes inhibited the growth of E-Commerce in Kenya and Uganda. For
example, premature taxation and inadequate data protection laws in the two countries highlight the
importance of more tactical governance to foster digital inclusivity and development. While the
efforts by Kenya and Uganda to enact policies that encourage local digital innovation and protect
data sovereignty are in place and show steps in the right direction, they necessitate further fine-
tuning. In the next chapter, the dissertation presents an empirical analysis of the findings. This
entails a closer presentation of my findings on the gaps in Kenya and Uganda’s data governance
ecosystems, and how these are impacting the two countries’ gainful participation in E-Commerce.
Through this, the dissertation will unravel the findings concerning the preparedness of the
governments of Kenya and Uganda to regulate data and big tech corporations to grow their

competitiveness in the digital economy.
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6.1

Chapter Six: Digital Colonialism? Illuminating the Neoliberal Lock-ins of Data
Governance and E-Commerce in Kenya and Uganda through a New
Constitutionalism Lens

Introduction

In the intricate tapestry of global trade, the digital realm has emerged as a fundamental arena where
power dynamics manifest themselves prominently with profound implications. Within this
landscape, the interplay between data governance and E-Commerce stands as a focal point of
analysis that holds significant relevance for shaping the economic trajectories of nations,
particularly those within the African continent. The reviewed literature under Chapter 2 showed
that as an engine of the digital economy, data is very imperative for E-Commerce, and by default,
whoever controls its collection, processing (collocation), storage, and usage controls E-Commerce.
The literature review also highlighted that given the importance of data for E-Commerce, big tech
is offering free services including free internet, free sites (e.g. Facebook, WhatsApp, Google, and
basic Gmail), and “knockoff” prices on products (profit cannibalisation) just to ensure that many
users remain hooked on their sites as this enables big tech an infinite source for data siphoning.
Under Chapters four and five, the dissertation provides for the scope of countries under
consideration, i.e., Kenya and Uganda, and the state of play of their data governance policies and
E-Commerce participation. Under these two chapters, the researcher notes that given the two
countries’ varying levels of digital development in terms of infrastructure, policies, data, and E-
Commerce actors’ awareness and involvement, a case for the manifestation of power asymmetries

can be better explored.

In Chapter Three, the researcher applies Stephen Gill’s notion of New Constitutionalism to trace
the mechanisms that attempt to lock in these reforms. The researcher teases out how New
Constitutionalism underpins power asymmetries in data governance and how this ultimately shapes
the nature of a country’s participation in E-Commerce. By using Gill’s New Constitutionalism
theory, this chapter demonstrates the prevailing neoliberal lock-in mechanisms and the intricate
ways these policies are constitutionalised in data and E-Commerce ecosystems in Kenya and
Uganda. By validating and extending the theory, the researcher also unveils the subtle means
through which power asymmetries are enshrined in the contemporary data policies and regulatory

frameworks in Kenya and Uganda. The researcher argues that the notion of New Constitutionalism
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is a powerful tool to uncover the power dynamics reinforcing data governance in Kenya and
Uganda, making noticeable the mechanisms of E-Commerce participation in the two countries. To
ensure coherence with the research questions and objectives, this chapter presents the results of the

coded interviews using Gill’s New Constitutionalism theory.

During coding, the researcher borrowed the approach by Glatzer, Neumann, and Miiller (2024) to
analyse Gill’s New Constitutionalism theory. The authors came up with five (5) intermediate goals
of the New Constitutionalism measures, i.e., (1) reorganise state apparatus, (2) create capitalist
markets, (3) depoliticise the economy, (4) achieve full international capital mobility, and (5) extend
the influence of market forces. The five intermediate goals subsume the New Constitutionalism
mechanisms, whereby one mechanism can contribute to more than one intermediate goal. While
the goals of creating capitalist markets, achieving full international capital mobility, and extending
the influence of market forces are interrelated, they are distinct. The researcher differentiates
between these goals by employing them in the identified parameters of New Constitutionalism
mechanisms of data governance (see Figure 1). For example, under goal 2 (create capitalist
markets), the researcher showcases how New Constitutionalism is helping big tech firms in Kenya
and Uganda i.e., Microsoft Azure, Google, Amazon, Mastercard, Visa, and Facebook among others
to influence the establishment of structures and institutions necessary for a market (data in this

case) economy such as property (data) rights and data laws and legal frameworks.

For goal 4 (achieve full international capital mobility), the researcher showcases how big tech
corporations are leveraging the created capitalistic data markets (as a result of their influence on
data laws and institutions) to gain unrestricted cross-border data flows, thus facilitating their
unhindered access, which relates to my identified New Constitutionalism parameter on access and
control over data by big tech. Lastly, goal 5 (extend the influence of market forces) speaks to how
big tech corporations in Kenya and Uganda are extending greater influence on E-Commerce and
data Economy as a result of weakened data laws and regulatory frameworks, including capitalistic
data markets. Therefore, while all three goals promote a liberal data economy, they target different
aspects of data governance: institutional structures, cross-border data flows, and the primacy of
data and E-Commerce market mechanisms. Their interplay ensures a comprehensive
transformation towards a neoliberal data economy without redundancy, as each goal addresses

unique facets of digital liberalisation.
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By using MAXQDA, the researcher adopted twelve (12) parameters/codes to undertake a
Qualitative Comparative Analysis (QCA) of the field data, documents, and transcripts. These
parameters/codes of the new constitutionalism in data governance were examined to better
understand the nuances of power relations in Kenya and Uganda. These include Data Laws and
Regulatory Frameworks Reform; Building Digital Infrastructure and Technology; Political
Economy of Data; Capacity Building and Expertise; Global and Regional Influences; Surveillance
and Privacy; Reform Institutions of Data Governance; Civil Society and Advocacy; Access and
Control over Data; Weaken Citizens’ Data Ownership and Intellectual Property; Algorithmic Bias;
and Data for E-Commerce. Data for E-Commerce was used as an overarching parameter to see
how the other 11 parameters define digitalisation and create certain power and lock-in dynamics

that ultimately shape participation in E-Commerce by Kenya and Uganda.

From the 12 adopted parameters/codes, the researcher discovered 57 New Constitutionalism
mechanisms. These were divided into three levels of abstraction, i.e., High-level, medium-level,
and low-level abstraction mechanisms, as elaborated in Figure 1 below. By deploying three levels
of abstraction, the researcher ensured that no information was lost. Overall, my coding of Gill’s
New Constitutionalism aspects of Data Governance in Kenya and Uganda yielded 36 mechanisms
of high-level abstraction, 13 mechanisms of medium-level abstraction, and 8 low-level abstraction
mechanisms. It is these mechanisms under these parameters where a big showdown is unravelling
and eventually shaping the present nature of Kenya and Uganda’s participation in E-Commerce, as

discussed in this chapter.
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6.2 New Constitutionalism Mechanisms in Kenya’s Data Governance Ecosystem

6.2.1 New Constitutionalism Mechanisms in Data Laws and Regulatory Frameworks

Before examining the manifestations of power asymmetries in Kenya’s data governance
ecosystem, it is imperative to reiterate the broader nexus between Gill’s notion of New
Constitutionalism and data governance. Gill's New Constitutionalism concept argues that the rise
of globalisation is accompanied by the emergence of informal, yet powerful, legal and institutional
frameworks (Gill, 1997; Gill, 2000). These frameworks, often driven by powerful states and
corporations, establish norms and practices that regulate the international political economy (Gill,
1997; Gill & Cutler, 2014). In the context of E-Commerce and data governance, the rules and
practices surrounding the data value chain, i.e., collection, use, and access, form a crucial aspect of
this new constitutionalism. As discussed in Chapter Two of this dissertation, Data is the essence of
E-Commerce and has seen the rise of a “data rush” by Big Tech to cement their dominance and
control over this lucrative raw material. Indeed, data underpins everything from targeted
advertising and logistics to fraud prevention, production, and market domination. Industries and
innovators use data algorithms to predict future consumption and lifestyle trends, which inform
their production models. On the side of governments, data is now critical in supporting
governments to strategically and efficiently intervene in the provision of social services, social
mobilisation, and governance of the citizens (although this has sometimes been abused by spying
on political opponents and using predictive algorithms to sense and quash the protests that would

be constitutionally guaranteed).

First and foremost, the results demonstrate that Gill’s New Constitutionalism theory uncovers how,
by insulating the economy (big tech in this case) from democratic control, neoliberal reforms are
locked in through data governance policies and agreements. The researcher spotted 12 of the 57
New Constitutionalism mechanisms in Data Laws and Regulatory Frameworks for Kenya, meaning
that over 15% of my New Constitutionalism framework applies in the 60 pages of the transcribed
30 interviews and secondary data from Kenya (refer to Figure 5). The frequency with which
mechanisms were identified varied significantly, as Figure 6 below indicates. Some New
Constitutionalism mechanisms were coded more times than others, with Data Laws and Regulatory

Frameworks Reform coded 30 times; Access and Control over Data (26); Political Economy of
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Data (25); Global and Regional Influences (21); Reforming Institutions for Data Governance (20);
and Building Digital Infrastructure (20), among others. While the frequency might give a notion
about the importance of some mechanisms over others, it is not the decisive reason for the selection
of my major findings. Rather more important were the scope and impact of the implementation of
the mechanisms. The seven (7) most relevant conventional New Constitutionalism mechanisms in
Kenya’s data governance ecosystem revolve around (a) reforming Data Laws and Regulatory
Frameworks; (b) regulating Access and Control over Data; (c) countering the Political Economy
of Data; (d) keeping on the radar Global and Regional Influences on data governance in Kenya; (e)
politics of building Digital Infrastructure; (f) reforming Institutions for Data Governance; and (g)

regulating Surveillance and Privacy.
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Frequency of original NC mechanisms in Data Governance in Kenya

Data for E-Commerce NN 2% (5)
Civil Society and Advocacy 1% (3)
Capacity Building and Expertise 6% (12)
Global and Regional Influences 10% (21)
Algorithmic Bias PRI 5% (11)
Surveillance and Privacy I 3% (17)
Weaken Citizen's Data Ownership and Intellectual Property I 3% (16)
Access and Control Over Data N 13% (26)

Political Economy of Data 12% (25)
Reform Institutions for Data Governance 10% (20)
Building Digital Infrastructure and Technology 10% (20)
Data Laws and Regulatory Frameworks Reform 15% (30)

Percentage & Frequency

Figure 6. Frequency of Original NC Mechanisms in Data Governance in Kenya. Source: Author
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Ample evidence of integral mechanisms of New Constitutionalism was found, namely to lock in
reforms of data laws and regulatory frameworks by disempowering institutions of data governance,
to prevent [future] governments from undoing commitments to a disciplinary neoliberal pattern of
accumulation (Biscahie & Gill, 2022). Findings revealed that data laws and regulatory frameworks
in Kenya have been crafted with weak provisions that can be triggered to obstruct the state's
capacity to control the power that big tech wields over the data value chain and ecosystem in Kenya.
For example, in Kenya, “The Cabinet Secretary MAY [emphasis] mine) prescribe, based on the
grounds of strategic interests of the state or protection of revenue, a certain nature of the processing
that shall only be effected through a server or a data centre located in Kenya” (GoK,2019, p.26).
This best endeavour language on data processing creates a loophole that big tech corporations like
Google and Facebook can leverage to continue processing data outside Kenya unless the Kenyan

government determines otherwise.

The data uncovered contradictory findings, such as incoherence between Kenya’s data protection
act and binding global processes, e¢.g. E-Commerce discussions at the World Trade Organisation
(WTO), where Kenya is a participating country. For example, Kenya’s Data Protection Act of
2019 has instituted regulatory and constitutional barricades to check and, in some instances, it
deters the cross-border flow of data based on a combination of privacy, security, mercantilist or
protectionist grounds (GoK, 2019). However, this is eroded by Kenya’s engagement in the WTO
Joint Statement Initiative (JSI) on E-Commerce, whose sponsors are lobbying to ensure that it gets
adopted at the 14™ Ministerial Conference of the WTO. Under the WTO JSI on E-Commerce,
proposed provisions call for safeguarding free cross-border data flows, prohibition of national data
localisation requirements and source code reviews, and non-discriminatory treatment of digital
products (South Centre, 2023). For example, according to WTO (2021):
Each member shall allow the cross-border transfer of information by electronic means when
this activity is for the conduct of the business activity of a covered person and to that end, cross-
border data flows shall not be restricted by; (a) requiring the localization of data in the
Member's territory for storage or processing, and (b) requiring the use of computing facilities

or network elements in the Member's territory for processing of data (pp. 26.27).

While WTO E-Commerce negotiations are still at an exploratory level with a final negotiating text
yet to be finalised, the outstanding provisions on cross-border data flows and data localisation will

undermine the data guardrails entailed in Kenya’s Data Protection Act and other frameworks like
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the Cloud Computing Standard of 2019 and the National Digital Master Plan of 2022-2032. Field
findings revealed that constitutional agreements at the WTO and the IGF (largely supported by big
tech from countries at the forefront of the digital economy) still prevail over domestic data laws
and frameworks, which may undermine the policy space that Kenya needs to regulate cross-border

data flows.

The increasing appreciation of the intrinsic value of data in the digital economy has seen a rise in
the enactment of laws and regulatory frameworks aimed at controlling this resource by
governments. On the side of big tech, their engagement in formulating data laws and regulatory
frameworks is driven by the need to ensure that the crafted rules facilitate the free flow and ease of
access to this critical resource, with little or no preconditions. As Celeste (2020) puts it, we are
currently witnessing a complex process of constitutionalising the digital environment, which
occurs through a multiplicity of constitutional counteractions both within and beyond the state.
This emerging constitutionalism aims at creating a new transnational governing order enforced
through what Brodie (2014) terms the binding decrees of transnational legal instruments, trade
agreements, and international institutions. While Kenya is one of the leading countries in
digitalisation in Africa, it still demonstrates an evolving data ecosystem aimed at scaling up their
potential to leverage data for E-Commerce. As discussed in Chapter Five, Kenya enacted the Data
Protection Act (No. 24 of 2019) to guide the processing of personal data, promote the rights of data
subjects, and provide for the responsibilities of data controllers in Kenya. A common variable in
Kenya’s data regulatory frameworks is the governance of cross-border data flows with provisions
carefully crafted in an attempt to balance the interests of the various actors and institutions in the
data ecosystem i.e. government officials, E-Commerce platforms, Data Centres, and start-up tech
villages/hubs whose diverse and sometimes differing interests concerning data, its value and

governance were earlier discussed in Chapter Five.

A careful reading of the Kenya Data Protection Act of 2019 reveals an attempt by the government
to empower its data subjects (whose personal data has been requested, collected, collated,
processed, or stored) with the power to exercise control over their personal data, by requiring the
data subjects’ consent to the collection, processing, correction, and deletion of their personal data.
Kenya’s Data Protection Act of 2019 allows personal data to be transferred outside Kenya, subject

to proof of adequate data protection safeguards or consent from the data subject (GoK, 2019, pp.
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25-26). The Act sanctions the Cabinet Secretary to restrict specific data processing activities to
servers located in Kenya?. In the same effort to achieve data localisation objectives, the Kenyan
National ICT Policy mandates government data to be stored in local servers in a bid to ensure
Kenyan citizens’ data privacy (Babalola, 2023). This is important as Kenya is currently outsourcing
the services of Huawei for rolling out E-Government. Kenya is currently migrating most of its
services to the e-Government platform, where applications and payment of key documents such as
passports, land title deeds, and driving licenses, among others, are completed online. To enforce
these requirements, the government of Kenya has established data protection offices headed by a
commissioner. While my findings revealed some commendable provisions that promote strong
regulatory practices by the state, there are other aspects where the Act perpetuates neoliberal lock-

in by less regulation of big tech. These neoliberal lock-ins are illustrated in Table 2 below.

Possible Neoliberal Lock-ins in Kenya's Data Protection Act of 2019

Provision Interpretation Higher Chances for Manifestations of

Neoliberal Lock-in

? Interview: Data Commissioner, Office of The Data Protection Commissioner (ODPC) Kenya, 18" /11,/2023, Nairobi




Cross-border
transfer of

Personal Data

Location of
Computing

Facilities

Citizen’s Data

Rights

Penalties/fines
for Violation

of Data Rights

Cross-border data  flows are
restricted to jurisdictions in which
the Kenyan Data Commissioner has
proof of ‘appropriate safeguards’ for
data security and protection.
Sensitive personal data transfer
requires consent from the data
subject.

Based on the strategic interests of the
state and the protection of revenue, a
certain nature of data processing
shall only be conducted through a
server or a data center located in

Kenya.

Both Acts give citizens the right to
(1) ask companies to clearly explain,
using accessible language, how their
data is being collected, used, and
stored; (2) request that their data be
deleted; (3) object to their data being
used for specific purposes like
targeted advertising; and (4) ensure

that companies gain users’ consent

before collecting their data
(Coleman, 2019)

Any firm that infringes the
provisions of the Act (e.g,

transferring, sharing, and storing

data illegally) will pay an

administrative penalty of Five

Lack of a clear definition of what constitutes
appropriate safeguards leads to a loophole that
tech companies exploit to continue data

extraction out of Kenya

Minimal data localization requirements and
minimal state control over data processing
facilitate the free movement of data, thus

aligning with neoliberal lock-in.

Despite this safeguard measure, big tech
companies can violate (and have blatantly
violated) these laws, since they have the time,
money, and resources to fight for their desired
outcomes, even if they stand in direct violation

of pre-established laws (Coleman, 2019)

Lower penalties favor less regulatory burden
on businesses (big tech) by the state, making
such a data ecosystem susceptible to neoliberal

lock-in



Million (5,000,000) Kenya shillings®
or 1% of the corporation’s annual
gross turnover, and also compensate

a data subject (GoK, 2019).

Table 1. Possible Neoliberal Lock-ins in Kenya's Data Protection Act of 2019. Source: Author

Analysis of research findings revealed evidence of Kenya’s data regulatory frameworks being
crafted with several weak provisions that can be triggered to obstruct the country’s control of big
tech’s power over the data value chain and ecosystem in Kenya. As noted in Table 2 above, any
tech company that infringes the provisions of the Kenya Data Protection Act of 2019 (e.g.,
transferring, sharing, and storing data illegally) will pay an administrative penalty of Five Million
(5,000,000) Kenya shillings or 1% of the corporation’s annual gross turnover, and also compensate
a data subject (GoK, 2019). As argued in Table 2 above, such a lower penalty favours less
regulatory burden on businesses (big tech) by the state, making such a data ecosystem susceptible

to neoliberal lock-ins.

One promising finding was that to some extent, Kenya’s Data Protection Act provides for
regulatory and constitutional barricades to check and, in some instances, deter the cross-border
flow of data. For example, as noted in Table 2 above, Kenya’s Data Act preconditions the use of
personal data for commercial purposes through proof of consent from a data subject, and

anonymised data to ensure that the data subject is no longer identifiable:

A person shall not use, for commercial purposes, personal data obtained unless (a) the person
has sought and obtained express consent from a data subject; (b) is authorised to do so under
any written law and the data subject has been informed of such use when collecting the data
from the data subject; and (c) a data controller or data processor that uses personal data for
commercial purposes shall, where possible, anonymise the data in such a manner as to ensure

that the data subject is no longer identifiable (GoK, 2019, pp.20-21).

Another promising finding was that the government of Kenya is trying to limit the monopoly of

tech corporations. Under the current Competition (Amendment) Bill of 2024, the Competition

3 Five million (5,000,000) Kenyan Shillings is equivalent to approximately $38,387
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Authority of Kenya (CAK) will tighten its regulation on different business models of big tech
companies, including marketplaces and app stores, search engines, social networking platforms,
video-sharing platform services, independent interpersonal communication services, operating
systems, cloud computing services, and online advertising services (Musau, 2024). If passed, the
Competition (Amendment) Bill of 2024 will mirror similar antitrust laws in the United States and
Europe, where big tech firms have been regularly investigated and often penalised with heavy
sanctions for anti-competitive behaviour. What is more revolutionary about this new law is that
even for local start-ups whose market share may fall below the recognised threshold (40%), the
CAK will consider their conduct to assess whether it has the same negative effect on competition
as dominant players (Musau, 2024). This is a commendable initiative to rein in tech corporations

in Kenya for an inclusive digital economy.

Furthermore, field findings revealed the presence of flexibilities in instances where cross-border
personal data transfers can only be permissible in Kenya. Such instances include (a) where a
country has ratified the African Union Convention on Cyber Security and Personal Data Protection;
(b) the recipient country has a reciprocal data protection agreement with Kenya; or (¢) there are
binding corporate rules, approved by the Office, among a concerned group of undertakings or
enterprises (Kassait, 2023). This exhibits regulatory oversight by the Kenyan government and a
robust framework for protecting consumer data rights. However, findings revealed the existence
of a backdoor that tech companies can utilise to reduce government oversight. For example, the
burden of proof for appropriate safeguards lies with the data controller (Government of Kenya) or
processor (tech companies) transferring personal data (ibid). Furthermore, my analysis found
evidence that vague provisions in Kenya’s data regulatory frameworks lock in the Government

from regulating cross-border data flows.

Whereas Kenya’s Data Protection Act restricts cross-border data flows to jurisdictions in which
the Kenyan Data Commissioner has proof of ‘appropriate safeguards’ for data security and
protection, there is no definition of what constitutes appropriate safeguards and what does not
(Babalola, 2023). Experience has shown that obtaining proof of appropriate safeguards requires
conducting legal assessments, which can be costly and burdensome, and still result in uncertainty
about the risks posed (Medine, 2024). Field findings further demonstrated that conducting an audit

for a breach of personal data can cost the Office of the Data Protection Commissioner (ODPC) an
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average of Kshs 8 million ($61,412) and can take almost 3 months to undertake*, while the fine is
a paltry Kshs 5 million ($38,387). This expensive and lengthy process has sometimes resulted in
state inaction even when there is evidence that data rights violations have occurred. For example,
in 2019, data (comprising clear names, mobile numbers, location, including gambling-exact
transactions, on which platforms a customer bet, and how much) from 11.5 million Safaricom
telecom customers was leaked on the black market (Henning, 2019). It took another year for the

ODPC to conduct an audit of the breach”.

6.2.2 Data Governance Actors in Kenya: Examining the Neoliberal Lock-Ins

Another important finding was that the power of big tech corporations, coupled with outdated
labour policies, locks in the Government of Kenya from regulating to protect workers’ data rights.
My assessment of dominant tech companies in Africa revealed that the period between 2020 and
2023 exhibited a “data rush” for Kenya as many big tech companies rushed to establish their
African presence in Nairobi, the country’s capital city. Notable tech companies currently in Kenya
include Amazon (Amazon Web Services), Google’, Microsoft Azure®, Visa’, MasterCard'®, and
Facebook!!. A critical assessment of this “data rush” will perceive it as a delegation of deeply
traumatising work, for which Western health, environmental, and safety standards would require
different and more costly settings in terms. As earlier highlighted in sub-section 5.2.2.2, weak
labour standards in Kenya have also facilitated big tech to invest in the two countries to exploit the

abundant, cheap labour of data labellers. Indeed, one of the biggest scandals on labour exploitation

* Interview: Managing Director, ORACO Kenya (Cyber Security Company), 18™/11/2023, Nairobi

> Interview: Managing Director, ORACO Kenya (Cyber Security Company), 18"/11/2023, Nairobi

6In 2023, Amazon Web Services opened its Development Centre in Nairobi. The Amazon Development Center (ADC)
is a hub for essential operations, including software development, support services, retail functions, and more. It acts
as the company’s foundation, generating the primary revenue stream.

7 In 2022, Google opened its first Product Development Engineering Centre in Africa. Based in Nairobi, the center
will help the company build “transformative” products and services for the African market

8 In 2022, Microsoft Azure opened a $27 million (Ksh3 billion) office and labs for its premier engineering hub, the
African Development Centre (ADC) in Nairobi. The facility houses the research, design, engineering, and innovation
teams, as well as the Microsoft Azure Garage, an incubation hub, launched as part of the ongoing efforts to scale tech
innovation on the continent.

%1In 2022, Visa opened an innovation studio in Kenya, the first in Africa, to expand its reach in the region. The studio
aims to bring together developers, Visa's internal and external clients, and other partners to co-create payment and
commerce solutions.

191n 2012, MasterCard Worldwide launched its East African regional headquarters in Nairobi intending to bring the
benefits of electronic payments to people across the African continent.

""'In 2020, Facebook unveiled a Content Review Centre in Nairobi, the first such office the firm is setting up in Sub-
Saharan Africa as it looks to increase language support for its users.
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in Kenya is that of Sama (OpenAl’s outsourcing partner in Kenya), which paid data labellers in
Kenya a take-home wage of between $1.32 and $2 per hour, depending on seniority and
performance (Business & Human Rights Resource Centre, 2023). This is even when employees
would read and label between 150 and 250 passages of text (the majority of which contained

traumatising graphic material), each between 100 and 1000 words per nine-hour shift (Perrigo,

2023).

Using Data Laws and Regulatory Frameworks Reform as a sub-parameter to explain Gill's new
constitutionalism mechanism of data governance, the dissertation’s coding revealed a substantial
power asymmetry exerted by these tech companies in Kenya’s data governance ecosystem. This
liberal data ecosystem guarantees their data extraction and could hand them behemoth levels of
control over people’s lives while profoundly limiting economic development and efforts for digital
catch-up in Kenya. To achieve their power consolidation, findings revealed that big tech
corporations like MasterCard and Microsoft Azure financed the Ministries of ICT for Kenya'? to
develop its Data Protection Act. Furthermore, Amazon Web Services (AWS) and Google financed
the Ministry of ICT, Kenya, to formulate'? its 3™ edition of the Data Centre Standard 2023. While
these Acts have been developed under the guise of supporting digital transformation (especially
the growth of tech startups) in the two countries, the Acts have been crafted to entail liberal
provisions on Cross-border transfer of Personal Data and location of Computing Facilities (see
Table 2 above) that ‘relax’ the two countries’ policy space to regulate data flows by creating a New
Constitutionalism mechanism of data fiduciary. A data fiduciary permits the transfer of personal
data for processing to any country, as long as that country is not part of a blacklist of
countries/territories. This mechanism, therefore, makes it easy for tech companies from countries
that lead the digital economy, i.e., the U.S. and China, to swoop in and cement their data

extractivism, which they use to dominate E-Commerce in Kenya, regionally and globally'*.

12 Interview: Economic Policy Analyst, Pollicy, 10t"/09/2023, Nairobi
B Interview: Employee at a Data Colocation firm in Kenya; 18t /11/2023, Nairobi
* Interview: CEO, RejaReja, 17t/11/2023, Nairobi.
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Coding of Data Actors and their Interests along with the Levels of Abstraction

« Open up the digital economy to foreign investment and competition, often

Ao S favouring big tech firms Create a favourable environment for]
ntema_tlonal « Encourage the monetization of consumer data as a primary business model, » Implement regulations that facilitate LE."f startups, often driven by venture|
Capital [« I - < Commerce growth but may also favour bige . .
Mobility pnonjlzlng profit over privacy 7 ; 7 glabal tech fi overlocal . capital & ma:l_cet—dnven growth)|
« Provide tax breaks and incentives for tech companies to attract foreign direct] rather than sustainable development
investment, potentially at the expense of local revenue generation

Figure 7.Coding of Data Actors and their Interests along with the Levels of Abstraction. Source: Author




Another interesting finding was that through global, regional and bilateral agreements, big tech is
locking in rights for their unhindered access to data while handcuffing proper oversight by the
institutions in data governance over corporate behaviour in myriad aspects of the digital economy.
According to Catalano (2022), big tech has risen to enormous power so fast (the last couple of
decades) that nation-states are struggling to keep up with big tech’s engagement in monopolistic
and hegemonic activities. A clear examination of Kenya’s data governance institution, i.e., the
Office of the Data Protection Commissioner (ODPC), reveals a disconnect between the high-paced
technological development and the slow bureaucratic process in the institution, which limits its
capacity to keep track of regulating big tech and its data extraction motives. For example, a report
by the ODPC Kenya notes that there is still weak enforcement of the Kenya Data Protection Act
of 2019 against state actors, entities in the financial sector, and Big Tech giants who continue to
process vast amounts of personal data (Mwanzia & Gichohi, 2024). Moreover, even if other
limitations as identified by the report, i.e., limited funding, low staffing, and lack of a data-sharing
framework for state entities, were to be addressed, there is an increasing trend whereby big tech is
deploying and harnessing emerging and automated technologies, such as Artificial Intelligence
(AI), to process personal data without effective intervention or oversight from the ODPC (Mwanzia

& Gichohi, 2024, pp. 4-5).

The above constraints make Kenya’s data governance institution (ODPC) less prepared to regulate
the activities of a rather well-financed, organised, and calculative big tech. In my coding results,
the need for reforming data governance institutions in Kenya scored a frequency of 34 (10%),
coming 3™ among other new constitutionalism mechanisms of data governance. From a new
constitutionalism angle, my findings revealed that the weakness of the ODPC has led to increased
insulation of tech companies from democratic control by the governments. It is not surprising that
several tech companies have since been found to be in breach of illegal collection, processing, and
cross-border transfer of data. In 2023, the ODPC' fined both Oppo Kenya'é, Whitepath Company
Limited'’, and Regus Kenya'® damages worth $38,379 each, including fines to Roma School

15 Interview: Data Commissioner, Office of The Data Protection Commissioner (ODPC) Kenya, 18"/11/2023, Nairobi
16 On 21% December 2022 ODPC issued its first penalty notice for KES 5,000,000 against Oppo Kenya after it was
found liable for using a complaint’s photo on their Instagram stories without the complainant’s consent.

17 Whitepath was fined KES 5,000,000 on 11" April 2023 by the ODPC because it had been found liable for accessing
mobile phone contacts of its customers and sending unwarranted and unsolicited text messages to those contacts.

18 On 11" April 2023, the ODPC also fined Regus Kenya KES 5,000,000. Regus Kenya had been found liable for
frequent spamming of automated improper information despite attempts by the complaints to make them stop.
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($34,925)!°, Mulla Pride Ltd ($22,836)%°, and Casa Vera Lounge ($14,200)! for violating data
subject rights and for non-compliance with the Data Protection Act, 2019 (the Act), after receiving
complaints. In 2022, Absa Bank Kenya was ordered to pay KShs 1.5 billion (approximately $15
million) to New Mega Africa Ltd (a transport company in Kenya) for having leaked the latter’s
financial data, which led to its loss of insurance coverage and low credit rating among creditors as
they feared that the company had gone bankrupt (Ocharo, 2022). Had Kenya not left the burden of
proof for appropriate safeguards to either the data controller (Government of Kenya) or processor
(tech companies) transferring personal data (Kassait, 2023), these breaches may have been flagged

in time and averted.

Lastly, findings revealed that human, policy, and financial resource limitations could perpetuate
lock-ins for the government to regulate the operations of tech corporations along the data value
chain. In Kenya, the Office of the Data Protection Commissioner (ODPC) has limited capacity to
regulate big tech, e.g. Google, Amazon, OpenAl, Facebook, Microsoft Azure, etc. compliance with
Kenya’s Data Protection Act of 2019 (Mwanzia & Gichohi, 2024). A study commissioned by the
ODPC in 2024 found that the commission has limited financial and human capacity to (a) regulate
and oversee the data processing operations of all data handlers, especially state entities, Big Tech,
and the financial sector, and (b) understand and respond to the potential risks and impact of
emerging technologies, such as artificial intelligence (AI), blockchain, the Internet of Things
(IoTs), digital asset management, robotics, fintech, cloud computing, virtual reality, big data
analytics, genomics and biometric technologies, amongst others (Mwanzia & Gichohi, 2024).
These challenges have limited the capacity of the ODPC to effectively regulate the conduct of tech
companies concerning data collection, processing, storage, and usage. From my findings, it is clear
that Kenya’s ODPC requires strengthening if it is to tame the constantly growing powers of tech
corporations currently operating within its economy. This is especially important because a weak
regulatory role of the institutions of data governance (ODPC in this case) may work against

Kenya’s vision of reaping the economic value from data.

19 0On 26" September, 2023, Roma School, an Educational Institution based in Uthiru on was fined KES 4,550,000 for
posting minors' pictures without parental consent.

20 On 26" September 2023, Mulla Pride Ltd, a Digital Credit Provider (DCP) which operates KeCredit and Faircash
mobile lending Apps, was fined KES 2,975,000. It had been found culpable of using the names and contact information
of the Complainants from third parties to send threatening messages and phone calls.

2l Casa Vera Lounge- a restaurant based along Ngong Road in Nairobi, was fined KES 1,850,000 on 26™ September
2023 for posting a reveller’s image on their social media platform without the Data Subject's consent.
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6.2.3

In conclusion, by applying Gill’s New Constitutionalism theory, the above general findings
demonstrate the means through which big tech and the front-runners in digitalisation (the U.S.A.
and China) simultaneously carve their neoliberal agenda into the data policy fabric of Kenya and
Uganda. The above section exhibited how tech companies like Amazon, Google, Microsoft Azure,
Huawei, Mastercard, Facebook, and Visa, among others, are influencing local regulatory bodies in
Kenya to create favourable laws and policies that ensure their dominance of the data market in the
country. Concerning data laws and regulatory frameworks, this section has revealed that these tech
companies have influenced Kenya’s adoption of positions that align with the interests of big tech
corporations, making it challenging for local authorities to implement regulations that protect local
data sovereignty. The section further revealed that while Kenya is a bit advanced in the policies
and institutions to regulate the data value chain, it still has a lot to do to address the loopholes in
its data governance policies and institutions to manoeuvre the neoliberal lock-in which big tech
companies are exerting to safeguard their unhindered access to data. Yet there are more New
Constitutionalism mechanisms hidden in Kenya’s data governance ecosystem, which the

researcher turns to next.

Locking in Data Governance through Digital Infrastructure and Technology

In addition to the weak data governance laws and frameworks and the gaping need to reform data
governance institutions in Kenya, another important finding was that new constitutionalism
mechanisms further manifest in digital infrastructure and technology. These mechanisms describe
the liberalisation of trade and investment and the extension of investor freedoms, both of which
could be found explicitly in Kenya’s digital infrastructure and technology ecosystems. To better
examine the neoliberal lock-ins in digital infrastructure, the researcher teased out aspects of who
finances, builds, produces, and (actually) controls the use of the digital infrastructure. From a
technology angle, my findings revealed that big tech firms like LG, Hisense, Bosch, Mika, Huawei,
Apple, and Samsung, which dominate the manufacturing of tethered devices that connect people
to data collection platforms, have become household brands in Kenya. Products manufactured by
these companies, e.g., internet modems, smartphones, computers, smart TVs, home theatres, Smart
Fridges, CCTV, Cameras, and Smart Washing Machines, among others, are the most listed and
bought products on E-Commerce platforms in Kenya. Connected to the internet and networked

with other devices like smartphones, these appliances collect data about a consumer’s presence,
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activities, usage patterns, tastes, and preferences (services used for platforms often visited), among
others. This data is shared with a wide range of third-party services, including data brokers and ad-
tech platforms, and/or integrated into existing customer data profiles arising from shopping and
web searches (CHOICE, 2023). Findings revealed that this networked intelligence leads to double
extraction from Kenya in terms of actual profits from the sale of these products and the extraction

of users' data for profit.

From a new constitutionalism perspective, the analysis of results revealed that manufacturers of
these tethered devices create and extend a capitalist market in terms of actual sales of the devices
and users' data, which they use to either project future production patterns based on algorithms on
consumer preferences, or directly sell to third-party companies in targeted advertising. The role of
digital infrastructure in creating neoliberal lock-in to consolidate the powers of tech companies like
Google, Huawei, Facebook, and Microsoft Azure in Kenya and Uganda cannot be overstated. In
my coding results, the need for reforming digital infrastructure in Kenya scored a frequency of 20
(10%), coming fourth (see Figure 6) among other New Constitutionalism mechanisms of data
governance. The shady side of connectivity provided by the aforementioned tech companies in
Kenya is that as foreign technology-backed infrastructure becomes more consolidated in the
respective countries, the data collected from new users feeds directly back to American or Chinese
companies. This is the true motivation for big tech’s presence in Kenya. These findings, therefore,
further illuminate the argument by (Ngila & Sheik, 2022), who argue that because the accuracy of
targeted ads and other products depends on the quantity and diversity of the data behind it, digital
infrastructure is manufactured and installed (devices) with precision in data collection from diverse

sources/platforms that the user visits.
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New Constitutionalism Mechanisms of Digital Infrastructure and Technology

A
chieve Full - Ensure digital infrastructure (computers, E—— S
mma_t'ona" . Dominate the manufacturing of digital devices & software (cloud smartphones) keep utilising technology T P P
Capital ) . . digital infrastructure e.g. data
Mobility services, fiber optic cables) only obtained from the Ilead tech centres & fibre optic cables
company

Figure 8. New Constitutionalism Mechanisms of Digital Infrastructure and Technology. Source: Author




In examining new constitutionalism’s intermediate goal of creating and extending capitalist
markets, my coding results revealed that big tech firms utilise forging partnerships with
governments to roll out rising services like e-government. In Kenya, the desire for Kenya to
increase its positioning as a “Silicon Savannah” on the African continent has led to a rush for mega
investments in digital infrastructure, especially fibre optic cables. In Kenya, the Government is
committed to expanding the current fibre optic backbone infrastructure coverage from 9,000 Km
in 2022 to 100,000 Km by 2027 (MICDE, 2022). This observation aligns with Gill's theory of New
Constitutionalism, which underscores the entrenching of neoliberal principles within global
governance structures to stabilise and preserve capitalist economies. The huge gap in digital
infrastructure has attracted a rise in American, European, and Chinese digital infrastructure
investments in the two countries. Data analysis revealed that in Kenya, Huawei, the major Chinese
private ICT company, provides both backbone and last-mile solutions to the internet presently, it
is in charge of phase two of the National Optic Fiber Backbone Infrastructure (NOFBI), a project
expected to link all 47 counties in Kenya by implementing an extra 1600 km of fibre (Abuya, 2023;
Calzati, 2022). Furthermore, in 2024, Google announced its plans to build the first subsea fibre-
optic cable connecting the continents of Africa and Australia. Dubbed “Umoja,” the cable will
start from Kenya and run through various countries, including the Democratic Republic of the
Congo, Rwanda, Uganda, Zambia, and Zimbabwe, before concluding its land journey in South

Africa and connecting by sea to Australia (Haddon, 2024).

Apart from dominating tech devices in Kenya, big tech also dominates the computing bulk, which
aids large-scale dispensation and storage of data, commonly branded as the cloud. In 2023, Amazon
Web Services, a broadly used cloud computing platform that offers services like computing power,
storage, databases, machine learning, and analytics (Ayega, 2023) launched a Development Centre
in Kenya. There are high hopes that the Kenyan centre will serve as a vital resource hub for
developers, provide access to the documentation and resources needed to develop applications and
services, and contribute to the creation of highly skilled job opportunities in fields such as software
development, cloud support, telecommunications, and software engineering (ibid). A key point is
that these tech companies provide essential technologies and platforms that have become integral
to business and government operations. Under this context, a new constitutionalism mechanism is
that once these technologies are embedded, switching costs are high, leading to a lock-in effect

where local entities remain dependent on these foreign technologies. Due to this lock-in, these tech
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companies can reorganise state apparatus, often getting more concessions in the provision of digital
services. Indeed, my findings revealed that one of the preconditions in the deal between the
government of Kenya, Microsoft, and G42% to build a state-of-the-art green data centre is for
Kenya to utilize the new data centre and cloud services for governmental and citizen services
whereby the government, its agencies, state-owned enterprises, and other local entities to move
their data and computing services to the cloud (Microsoft, 2024). Such partnerships for
infrastructure, therefore, perpetuate the control of the data economy by tech companies while

reducing the role of the state in regulating in the public interest.

Another mechanism through which new constitutionalism insulates the economy from democratic
control is by depoliticising the economy. In the context of digital infrastructure, the dissertation’s
coding results identified one medium level of abstraction through which tech companies achieve
this, i.e., through creating pseudo-ownership of digital infrastructure like data centres and fibre
optic cables (see Figure 5). In 2019, Microsoft Azure set up an African Development Centre in
Nairobi, and since then, it has been forging collaborations with other local firms, like universities,
especially in the revision of the computer science syllabus. In 2023, Kenya selected Microsoft
Azure as its cloud partner as part of a broader initiative to migrate government services to the Azure
cloud platform, a pact that the government of Kenya hopes will give its digital transformation plans
a boost (Abuya, 2023). Furthermore, under the Memorandum of Understanding (MoU) signed
between the Kenyan government and Microsoft Azure, the latter will assist the government of
Kenya with the responsibility of adopting a cloud-first strategy, transforming public service
delivery through the adoption of technology and improving efficiencies in the provision of e-

government services for citizens, e.g., immigration applications (Abuya, 2023).

In conclusion, in this section, the researcher examined how tech corporations are leveraging digital
infrastructure in Kenya to lock in heavy government legislation, thereby attaining more power and
control of the digital economy. The section also showcased that while Kenya is a leading
destination in East Africa for tech companies like Microsoft Azure, Google, Amazon Web
Services, Visa, Facebook, and Huawei, among others, there are vested interests in gaining exclusive

rights to data by these corporations. Overall, the findings confirmed my initial hypothesis that these

2 Leading Al & Cloud Computing company based in Abu Dhabi, inventing a better every day through the power of
people & tech.
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6.2.4

companies are gaining more power and influence than the governments of Kenya can keep up with
in terms of regulations. This section further noted that the co-optation of government through joint
ventures and partnerships, often with promises for more return on investments to the government,
is further compromising government regulation in the public interest. Nevertheless, these tech
corporations are not acting in a vacuum. Rather, they are operating in an environment that is shaped
by the global geopolitical forces that are shaping the nature of action by tech corporations and
inaction by governments. It is these dynamics which are examined next in the context of the

political economy of data.

Political Economy of Data in Kenya: Tracing the Coloniality of Data and New

Constitutionalism

Chapter 3.3 illuminated the manifestations of the coloniality of data and New Constitutionalism.
In the chapter, the researcher argued that if historical colonialism annexed territories and exploited
their land and human resources, digital colonialism’s power grab is deeper and targets human data,
which is voluntarily or involuntarily given. The researcher also teased out mechanisms through
which digital colonialism manifests itself i.e., (a) a new social and economic order that locks in
that data grab from platform users and people in vicinities where digital infrastructure (smart
devices) exist; and (b) creation of data territories facilitated by digital infrastructure e.g., software
that is embedded deep within the devices we use and the non-physical spaces (the apps, platforms,
and websites) that we access (Mejias & Couldry, 2024). The researcher also argued that the
exclusive domination of the digital infrastructure and E-Commerce platforms by an exclusive club
of metropole-based big-tech corporations, often operating in alliance with powerful states (like the
U.S., China, and the EU), is shaping the contemporary colonial landscapes and creating a distinct
social and economic order. Under this section, the dissertation now traces the coloniality of data

and New Constitutionalism in Kenya.

177



New Constitutionalism Aspects of the Political Economy of Data Governance in Kenya
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Figure 9. New Constitutionalism Aspects of the Political Economy of Data Governance in Kenya. Source: Author




Findings demonstrate that Gill’s new constitutionalism theory uncovers how the neocolonialism of
data governance is creating lock-ins concerning the regulation of tech corporations by the
government of Kenya. By examining the field data, the researcher spotted 5 of 57 New
Constitutionalism mechanisms showcasing how geopolitics are (a) shaping the current liberal
stance on data governance by Kenya, and (b) entrenching the domination of the data ecosystem in
Kenya (see Figure 5). This means that roughly 12% of neoliberal mechanisms in New
Constitutionalism related to the geopolitics of data governance in Kenya were spotted (see Figure
6). “Engage third agents to evaluate country readiness for E-Commerce and digitalisation” is one
such mechanism that highlights the intersection between new constitutionalism and the political
economy of data. The UN Trade and Development (UNCTAD) pioneered the Rapid e-Trade
Readiness Assessment project whose objective was to support LDCs to take stock of their readiness
in seven key policy areas, including E-Commerce readiness and strategy formulation, ICT
infrastructure and services, trade logistics, and trade facilitation, payment and mobile money
solutions, legal and regulatory frameworks, E-Commerce skills development and access to
financing (UNCTAD & EIF, 2017). By fronting these assessment studies as tools to identify policy
and capacity gaps that African countries require for their digital transformation, this approach
reorganises the state apparatus in Africa, which, instead of questioning this narrative (championed
by the U.S.A and China, who dominate the digital economy), digital transformation became a

buzzword on the development agenda of politicians and government agencies in Kenya.

Research findings discovered that a rapid eTrade readiness assessment study for Kenya was
conducted in 2022. While this study identifies gaps inhibiting Kenya’s capacity to leverage data
for trade and development, the policy direction that the author (UNCTAD) proposes exacerbates
the readiness deficiencies. For example, the study on Kenya mainly recommends the need to (a)
encourage collaboration between national data centres to facilitate more affordable hosting of
national online marketplaces; and (b) support and promote investment in cloud and data hosting
infrastructure, and a regional Internet exchange point to host data for E-Commerce (UNCTAD,
2022). Despite the gaps, the current push for no localisation requirements and free cross-border
data flows by UNCTAD contradicts these preconditions to develop a robust data economy in
Kenya:

Overall, there is a risk that a silo-oriented, data-driven digital economy will emerge, which goes

against the original spirit of the Internet as a free, decentralised, and open network. This would
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hamper technological progress, reduce competition, and enable oligopolistic market structures
to emerge in some areas and lead to more government influence in others. This might have
significant negative impacts on most developing countries. This would reduce business
opportunities, as the access of users and companies to supply chains would become more

complicated, and data flows across borders would be restricted” (UNCTAD, 2021, p.xviii)

The above reflects the actual goal of New Constitutionalism in data governance, i.e., bringing the
state into the fold of neoliberal data governance by warning against the dangers of data
protectionism. As a result of this policy re-orientation, Kenya’s Data Protection Act of 2019 has
adopted flexible provisions granting cross-border data flows (see section 6.2), hoping that this will
make the country investor (big tech) friendly, hence attracting more foreign direct investments

(FDIs) in data centres and digital infrastructure.

According to Thibault and Gill (2022, p.3), new constitutionalism is a discourse of political
economy that promotes the power of capital through the extension and deepening of market values
and disciplines in social life, under a regime of free enterprise. In the context of data, New
Constitutionalism manifests itself in the push for a liberal data regime, whereby data (especially
personal data) should be allowed to freely flow, be processed, and stored across borders. The
researcher discovered that by persuading governments, tech companies like Amazon, Google,
Huawei, and Microsoft Azure have managed to secure their positions for limited regulation on
cross-border data flows in the Data regulatory frameworks for Kenya. By way of example, in 2019,
Microsoft Azure managed to convince the government of Kenya to enact a cloud computing
standard, and in 2023, Kenya selected Microsoft Azure as its cloud partner as part of a broader
initiative to migrate government services to the Azure cloud platform (Abuya, 2023). This futuristic
thinking by Microsoft Azure and Huawei, combined with their pseudo-partnerships with the
government of Kenya, showcases the double standards they exhibit. Ultimately, this has limited
regulation by the government of Kenya. Through field data, the researcher discovered that unless
Kenya appreciates the geopolitics of data governance, it risks undertaking legislation that

prematurely liberalises its budding data economy when it is not yet ready to compete:

Like many countries of the Global South, Kenya continues to be mainly left out of technological
innovations like big data analytics, advanced robotics, cloud computing, additive

manufacturing, artificial intelligence, and the Internet of Things (IoT). Considering the rate at
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which technology is advancing, the divide between Africa and the North keeps broadening

rapidly and threatens to leave African countries even further behind®*.

The researcher also found ample evidence of integral mechanisms of New Constitutionalism,
namely “create and extend capitalist markets”. The digital economy has led to a rise of data-related
jobs and markets, which, though not entirely new globally, are expanding in Kenya at a rate and in
areas that the government of Kenya is ill-prepared to regulate. By converting the human
environment into a grid of tethered devices that siphon data about all activities, tech companies

like IBM can monetise sectors and areas formerly unreachable by capital:

Just as large financial marketplaces create liquidity in securities, currencies, and cash, the [oT
can liquify whole industries, squeezing greater productivity and profitability out of them than

anyone ever imagined possible (Couldry & Megjias, 2019).

Indeed, new forms of work and businesses are on the rise in Kenya in the form of content
moderation, data labelling, data hosting, data brokerage, content creation, and social media
influencers, among others. Data analysis revealed that Kenya is one of the countries that have been
benchmarked by an international consortium composed of Inspur (a Chinese company) including
Cisco, IBM, Diebold Nixdorf, and Ericsson as a beneficiary under the consortium’s goal of
integrating their cutting-edge IT products, and technologies i.e. data centres and cloud services and
solutions to accelerate the construction of the Digital Silk Road (Calzati, 2022). However, this has
come with its challenges. Coding results revealed a mechanism of weakening organised forces to

create exploitative digital jobs, e.g., sweatshops in data colocation centres.

Like in the traditional economy, the digital economy has seen a rise in precarious digital work
largely outsourced from the Global South, where there is little or no regulation of gig workers. For
example, with content moderators and data labellers in Kenya scouring the dregs of social media
to protect the public from extreme and graphic material, we are witnessing the construction of a
new age of digital sweatshops, where the most dangerous work is offshored to be performed by
workers with the fewest protections (Erumi & Gurumurthy, 2023). This is enabled by the fact that
Kenya, which had over 1 million gig workers as of 2023 (Erumi & Gurumurthy, 2023) does not

B Interview: Senior Fellow, Center for International Governance Innovation (CIGl), 20t"/2/2024, Zoom
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have legislation on workers’ rights in the digital economy (Kwanya & Wakunuma, 2023). The
neoliberal lock-in on government legislation for gig workers’ rights creates unequal power relations
between tech companies on one hand and states and citizens (workers) on the other hand, which

affects the latter’s gainful participation in E-Commerce, as will be discussed in Chapter Seven.

In assessing the readiness of data policies for Kenya to regulate tech companies, results unravelled
how the evolving technological landscape is shaping the political economy of data governance.
This evolution operates in a way that first-comers to digitalisation, like the U.S.A. and China, lead
the digital economy while latecomers like Kenya and Uganda keep trailing behind. By coding the
data acts for Kenya and Uganda along with variables of new emerging issues in data governance,
e.g., Artificial intelligence, cloud computing, platform workers, and digital colonialism, my
findings revealed that the rapid advancement of technology often outpaces the development of
relevant policies and regulations in Kenya, making it challenging for the country to adapt to

emerging issues effectively.

Research findings further revealed that while Kenya’s Data Protection Act lacks provisions for the
above critical variables (Artificial intelligence, cloud computing, platform workers, and digital
colonialism), there are existing policy frameworks that could give it the policy space to regulate
big tech corporations and their interest in data siphoning. For example, in 2018, Kenya established
a Blockchain and Artificial Intelligence task force whose major purpose is to help the government
evaluate proposals on how to exploit opportunities blockchain technology offers for added
efficiency in public sector processes and services (Kenyan WallStreet, 2021). Furthermore, in
2019, Kenya developed a cloud computing standard that provides guidelines for Ministries,
counties, and agencies on the acquisition and deployment of cloud-based computing products and
services, such as public cloud, private cloud, community cloud, and hybrid cloud (ICT Authority,
2019). Field data also revealed that Kenya is in the advanced stages of developing a National
Artificial Intelligence policy to inform the country’s strategic direction on Al for its digital

transformation.
Lastly, an analysis of the political economy of data in Kenya revealed growing neocolonialism in

the governance of data in the country, whose purpose is to expand the data realm of big tech

corporations and facilitate sustained, unhindered extraction of personal data. By examining the
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location of data centres with the code of neocolonialism, research findings revealed that in their
move to create data territories in Kenya, big tech corporations are using the Explore, Expand,
Exploit, and Exterminate approach (see section 6.1 above) as used in historical colonialism. In
Kenya, results revealed that tech companies like Huawei, Microsoft Azure, Amazon, and Google
have built their data centres and fibre optic cables in key centres like Nairobi, Mombasa, Kisumu,
and Naivasha, which are strategic in terms of the adoption of digitalisation. While investments in
the digital economy first focused on the building of infrastructure (backbone and end-mile cabling),
Calzati (2022) argues that over the last decade, they have shifted towards data centres, cloud
computing, artificial intelligence (Al) solutions, and smart city projects. As discussed in section
6.2.1 above, digital infrastructure investments in Kenya majorly originate from China, the U.S.A.,
and the European Union (EU). To better examine the political economy of digital infrastructure in
Kenya, the researcher used the variable of soft power to code the data policies and initiatives by
the two countries and my field interviews. The presence of China-backed digital infrastructure

investments had a frequency of 30, followed by the EU-25 and the USA-20.

By teasing out neoliberal lock-in aspects, research findings revealed that (a) the three actors
(China, the U.S.A., and the EU) determination to scale-up solid ICT markets in Kenya while
empowering local data and E-Commerce actors and not merely indebting them is still a question,
(b) the idea of a homogenizing ‘soft power’ exerted by these actors on Kenya calls for further study.
By exercising soft power, the aforementioned tech companies, facilitated by the U.S., China, and
the EU, are succeeding in determining the location of digital infrastructure in Kenya. Research
findings revealed that this infrastructure, e.g., fibre cables, internet points, and data colocation
centres, is established along routes and cities where previous colonial data (roads, railways,
bridges, and waterways) existed. It was further revealed that decisions on establishing,
constructing, and operating these key infrastructures are usually determined by the financiers, with
less involvement by the government of Kenya, which only plays an oversight role. The partnerships
often involve concessions like tax holidays to tech companies, which further reduce the power of
the States to tax the operations of tech companies. For example, in November 2023, the Parliament
of Kenya’s inquisition into Huawei revealed that the tech behemoth was given a tax waiver of

Ksh1.9 billion ($12.5 million) for laying optic cables in Kenya (The East African, 2023).
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6.2.5

In conclusion, as technology and the digital landscape evolve, the reality confronting latecomers
to digitalisation, like Kenya, is that they require a strenuous task to direct development as per their
vision. This is due to the deeply entrenched geopolitics of data governance at the global level that
are shaping the policy and practice trajectories at the national level. In this sub-section, the
researcher has argued that adapting to international data governance standards while preserving a
local identity is a delicate balancing act that Kenya must manoeuvre. Deducing from the findings
presented in this section, the researcher further argues that the political economy of data
governance presents two dichotomies, i.e., tech solutionism and tech pessimism. Both dichotomies
underscore the need to examine the political and economic dynamics of digitalisation in Kenya
with a focus on policy options to navigate a fast-changing reality. As data becomes the new
currency, concerns over tailoring its governance to suit local development priorities while not
veering far from the international standards of a liberal data regime are gaining currency. However,
navigating these geopolitics will require understanding other forms of neoliberal lock-in, e.g. the

global and regional influences of data governance, which the dissertation turns to next.

Global and Regional Actors’ Influence on Data Governance in Kenya: Examining the

Neoliberal Lock-Ins.

By operationalising new constitutionalism theory as advanced by Gill (1998) and Gill and Cutler
(2014), this sub-section seeks to show how global and regional influences are driving neoliberal
lock-ins in Kenya’s data governance ecosystem. Global and regional influence on data governance
was coded in field findings along the five goals of Gill’s new constitutionalism theory (see 1.2
above). By analysing each sentence, the researcher obtained a frequency of 21 mechanisms,
translating into 10% of the importance of understanding how global and regional actors influence
Kenya’s data ecosystem (see Figure 6). Coding results revealed that the influence of global and
regional actors on Kenya’s data ecosystem falls under three of the five New Constitutionalism
goals, i.e., achieving full capital mobility; extending the influence of markets; and creating and
extending capitalist markets. The five most relevant conventional new constitutionalism
mechanisms of influence by global and regional actors included (1) supporting local tech startups
by big tech firms with expensive tech solutions to keep them in a perpetual shut—down point and
dependent on the former; (2) limiting policymakers and consumers’ capacity to prevent data theft

by big tech corporations; (3) creating free technology services e.g., free internet hotspots and
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gadgets in schools and government offices for continued data harvesting; (4) Big tech companies
establishing their privacy policies and terms of service, influencing how user data is handled; and
(5) Continued violation of data laws in digital latecomers economies by big tech because it has the

money and resources to fight for desired outcomes (see Figure 5).

According to Gill and Cutler (2014), rather than de jure constitutional changes, new
constitutionalism focuses more on de facto changes of governance that may serve to reconstitute
political power on a world scale. These changing forms of governance emerge from (a) the
expansion of constitution-making throughout the world, (b) the increasing jurisdiction of
international trade and investment laws, and (c) the emergence of global administrative laws, which
Gill and Cutler (2014) claim are knitting the world together under the promise of global rule of
law. From the angle of data governance, the use of what Gill (1995) coined as disciplinary
neoliberalism by regional and global actors like the World Trade Organisation (WTO JSI on E-
Commerce), European Union (EU), China (through the Forum on China—Africa Cooperation-
FOCAC), UN Trade and Development (UNCTAD), United States Trade Representative, the
Internet Governance Forum (IGF) and the African Continental Free Trade Area (AfCFTA) among

others is shaping the trajectory of Kenya’s data policy and ecosystems:

Disciplinary Neoliberalism is institutionalised at the macro-level of power in the quasi-legal
restructuring of the state and international political forms reflected in the multilateral regulatory
framework of the World Trade Organisation. The new constitutionalism can be defined as the
political project of attempting to make transnational liberalism, and if possible liberal
democratic capitalism, the sole model for future development. It is therefore intimately related

to the rise of market civilisation (Gill, 1995, p. 412).

In Chapter 2, the literature review revealed that, influenced by big tech corporations, the current
data governance architecture has these institutions an advantageous handle on the levers of data
regulation at all levels. By employing disciplinary neoliberalism in Kenya’s data governance
ecosystem, I found out that the WTO (through E-Commerce Negotiations), the EU (especially
through the General Data Protection Regulation-GDPR), and the AfCFTA have acted as global
standards in technology and data governance which, if fully replicated can marginalize local
practices and needs, aligning more closely with the operational models of big tech firms. For

example, the WTO JSI on E-Commerce proposals on free cross-border data flows, prohibition of
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national data localisation requirements and source code reviews, and non-discriminatory treatment
of digital products (South Centre, 2023) has shaped Kenya’s Data Protection Act of 2019. As
earlier discussed, the Act has been designed to guarantee a free cross-border flow of data with
minimal preconditions (see section 6.1). An examination of the AfCFTA Digital Trade Protocol
also revealed that it is laden with provisions that predominantly criminalise State Parties’ restriction
of free cross-border data flows. This is provided for under Articles 20 (Cross-Border Data
Transfers) and 21 (Location of Computing Facilities) of the Protocol:
State Parties shall allow the cross-border transfer of data, including personal data, by electronic
means, provided the activity is for the conduct of digital trade by a person of a State Party. State
Parties shall not require a person of another State Party to use or locate computing facilities in
their territories as a condition for conducting digital trade in that territory (AfCFTA Secretariat,

2024).

At the national level, field data revealed that Kenya has designed its Data Protection Act to mirror
the EU’s GDPR. For example, the Act's provision on permitting cross-border data flows subject to
a guarantee that the country of destination has adequate protection for the transferred data is a
replica of the GDPR language. To this end, Kenya is the first African country to enter an Adequacy
Dialogue with the EU (Okara, 2024) which, if successful, could result in Kenya obtaining an
adequacy pronouncement. This is aimed at streamlining data flows from the EU and effectively
aligning Kenya's data protection regime with EU standards (Okara, 2024). As of May 2024, the
EU and Kenya launched negotiations on free cross-border data sharing between the two economies
through a safe data bridge (Mwangi K. , 2024). When concluded, the agreement will guarantee the
free flow of personal data between the economies and unlock investment opportunities in business
process outsourcing and digital services exports between the two economies (Mwangi K. , 2024).
For Kenya, it is hoped that this could grant her access to the EU’s vast data, whose market size is
estimated at €184 billion and projected to reach between €199.51 and €334.21 billion in 2025
(Huyer, 2020). The EU has therefore influenced the design of data policies in Africa (Kenya
inclusive) to mirror the GDPR by selling it as a gold standard for data governance regulation. While
it can be argued that the GDPR has influenced the design of data protection laws in Africa, Coleman
(2019) notes that “there is no continent-wide agreement on an approach to personal data protection
as some countries have little to no data protection laws or constitutional protections, while others

have robust data protection laws” (p.432).

186



An analysis of trade agreements and negotiations between Kenya and third parties, like the U.S.,
revealed a manifestation of neoliberal lock-ins on Kenya’s data governance sovereignty. The
ongoing Strategic Trade and Investment Partnership (STIP) negotiations between the U.S. and
Kenya have an inbuilt agenda for digital trade where the two countries aim to ensure access to
information, promote the development and use of resilient and secure digital infrastructure,
promote competition, and address discriminatory practices (USTR, 2022). Furthermore, in April
2024, the U.S. and Kenya agreed to partner on efforts to harness artificial intelligence and facilitate
digital data flows (Department of Commerce, 2024). The partnership envisions bolstering the
prospect of U.S. companies investing in Kenya as a digital hub, facilitating trusted cross-border
data flows, and establishing data centres to support E-Commerce businesses and citizens in Kenya

and throughout the region (Department of Commerce, 2024).

Taking the new constitutionalism angle, the neocoloniality of trade agreements (the STIP and these
partnerships in this case) is that they have “quasi-constitutional status at the global level in key
aspects of economic and political life — in ways that subordinate the state to investors and private
corporations” (Gill, 2000, p.9). In field findings, it was discovered that in Kenya, tech companies
like Huawei and Microsoft Azure are offering free technology services, free on digital skills to
rural communities, free (or heavily subsidised) online courses to university students, funding
educational programs, upgrading internet connectivity in rural areas, and giving free gadgets such
as smartphones and tablets to government technocrats and libraries in higher education. However,
there is a catch. Kenya must pay for these services by maintaining liberal data governance policies
to allow unrestricted cross-border data flows. This way, the Kenyan government is locked in from

enacting policies that undermine free cross-border data flows.

Lastly, findings revealed that China is another power controlling Kenya’s data governance
ecosystem. By investing in Africa’s digital infrastructure, including tech devices (smartphones,
routers, TVs, surveillance cameras) and digital infrastructure (fibre optic cables and data centres),
China is forging a pathway for data extractivism, control of key digital infrastructure, and
digitalisation diplomacy in Kenya. My field data unravelled that in April 2019, Kenya and China
signed a project that identified Huawei as the contractor for the “Konza data centre and smart city

project”, for a total of KSh17.5 billion (USD 172.7 m) financed with a concessional loan from
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6.2.6

CHEXIM (Huang & Pollio, 2023). As a result, China has built critical digital infrastructure in
Ethiopia and Kenya, including railway systems with fibre optic communication, network expansion
projects, and high-speed internet connectivity (Ikem, 2023). China has also supported the
government of Kenya in developing its digital master plan for 2022-2032 and the digital economy
blueprint of 2019 (Ikem, 2023). Partnerships have also involved E-Commerce firms in fintech in
Kenya and China. In 2019, Safaricom, which is Kenya’s leading telecommunication and fintech
(mobile money) operator, signed an MoU with Alibaba to use its M-Pesa mobile payment service
for online shopping on one of Alibaba’s platforms (Mohammed, 2019). This MoU is aimed at
enabling Kenyan shoppers to buy goods on Alibaba using M-Pesa in a matter of weeks

(Mohammed, 2019).

Access and Control over Data: Illuminating the Neoliberal Lock-Ins for Kenya

While examining the nexus between globalisation, Market Civilisation, and Disciplinary
Neoliberalism, Gill (2008) cautions that we are “experiencing a shift in global governance where
economic rules are enshrined in international agreements and enforced by powerful institutions”
(pp-78-84). According to the author, this system favours free market principles and limits the ability
of governments to regulate their economies (Gill, 2008). Simply put, under the new constitutional
dispensation, free market rules are deployed to lock in the state from regulating markets, thereby
giving [transnational] corporations more control over national economies. In the same spirit,
research findings revealed an evolving digital ecosystem in catching-up countries like Kenya,

where the state is being locked in from steering the access and control over the data.

By coding new constitutionalism tenets in data access and control in Kenya, the researcher spotted
26 mechanisms through which big tech corporations are dominating data control and locking in
their access by the Kenyan government. Literature review findings revealed that most data
corporations like Facebook, Huawei, Amazon, Microsoft Azure, and Google, and E-Commerce
platforms like Alibaba and KiKuu operating in Kenya have their servers located in the U.S.,
Europe, and China (UNCTAD, 2022). Due to the location of data servers outside Kenya, UNCTAD
(2022) argues that this has made it difficult for Kenya to enforce regulations, as well as carry out

any fraud-related investigations.
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One of the identified lock-in mechanisms was big-tech corporations’ power on social media
platforms, search engines, and E-Commerce platforms, which they use to exercise control over
how data is collected, analysed, and used for monetary purposes. The domination of these platforms
arises due to the concentration of the daily number of users and subscribers, which makes them
overshadow their potential competitors and ultimately gives them a monopoly. This monopolistic
power gives them direct influence over government policies and regulations, which would seek to
influence the behaviour and operations of these corporations. Between July 2023 and July 2024,
Google was the leading search engine in Kenya, enjoying 96.37% with other search engines trailing
behind, i.e., Bing (3.09%), Yahoo (0.26%), DuckDuckGo (0.15%), YANDEX (0.05%), and Ecosia
at 0.03% (StatCounter, 2024).

In terms of social media, findings from a report by the Communication Authority of Kenya revealed
that 47.5% of Kenyans use Facebook, 47.3% use WhatsApp, and 54% use TikTok (Ambani, 2024).
For E-Commerce, the leading platforms between 2020 and 2023 included Jumia, Kilimall, and
Carrefour (YouHost, 2023), all of which are non-indigenous platforms, meaning the data generated
always finds its way to Berlin (Germany), Shenzhen (China), and Massy (France), where the
companies’ respective headquarters are found. While the transfer is based on “trust”, my analysis
of the Kenya Data Protection Act of 2019 revealed a lack of specific measures through which the
state can trigger mandatory access to the tech company’s data stored outside Kenya’s territory.
This lack of clarity locks in the state from effectively detecting and prohibiting data breaches at an
earlier stage, signifying the increasing data violations in Kenya and the attendant fines by the

ODPC as discussed in 6.2.2. above.

As discussed in section 6.3, while mere data extraction does not make it colonial, the external
appropriation of data on terms that are partly or wholly beyond the control of the person to whom
the data relates is a manifestation of digital colonialism (Couldry & Mejias, 2019, p.5). In coding
data colonialism and data access and ownership in Kenya, the researcher mapped out how the size
and concentration of users/subscribers give big tech companies like Huawei, Google, Facebook,
and Microsoft bargaining power over the government. Research findings uncovered that by using
their platforms and infrastructure (e.g., fibre optic cables), these companies are in an advantageous
position to appropriate data at a massive scale, given their many users and subscribers. Moreover,

by investing in research and data-sharing approaches, these platforms have access to their
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competitors’ data, which gives them an unfair advantage in the market, through keeping many
eyes/tabs on other businesses to identify potential competitors, buy out, copy, or cut off their
competitive threats (Manganelli & Nicita, 2022). Ultimately, this gives them a significant
competitive advantage. For example, my findings revealed that Lami Technologies (an Insure-tech
startup founded by a UK-based Kenyan national) acquired its rival Bluewave in February 2022

(Namunwa, 2022) and has since become the leading tech-based insurance firm in Kenya.

Moreover, big tech companies like Google, Microsoft Azure, Huawei, and Facebook financed
ALN, a local think tank, to successfully lobby the government of Kenya to rescind its earlier
position that required a 30% Local Shareholding Requirement in the ICT Sector (ALN, 2023). In
examining the neoliberal lock-ins presented by new constitutionalism, Gill (2003) argues that it
expresses the legal and political discipline that generates, sustains, and expands an open and free
global economy, with economic practices and policies shaped by market imperatives rather than
public control or accountability. The researcher also found out that to beef up its control over the
data value chain (collection, processing, storage, and use), Kenya has so far registered and certified
1,700 data processors and handlers (Xinhua, 2023) under its data protection registration system,
which was launched in 2023. However, findings revealed that in a liberal environment where data
centres are allowed to be located outside Kenya’s jurisdiction and with few local data actors, it is
hard for the government to effectively regulate the data value chain (Unwanted Witness, 2023).
Locking in the government of Kenya from enacting policy measures to allow the growth and
participation of local tech start-ups enables the leading tech corporations and platforms to capture

most of the monetary gains of the data-driven digital economy.

Lastly, findings revealed that another neoliberal lock-in mechanism for data siphoning in Kenya
stems from the one-sided agreement between the users and platforms like Google, Facebook,
WhatsApp, Apple, Amazon, and Safaricom, which is tilted in favour of the platform providers. By
offering non-monetary services (free usage), these platforms continue to lock in users in Kenya by
constantly asking for more data (in scale and scope) or further consent as a necessity to improve
users’ experience. Moreover, by integrating with E-Commerce platforms (owned by them, e.g.
Apple Store, Amazon, and Google Play or owned by third parties, e.g., Safaricom, Manganelli and
Nicita (2022) argue that these companies can target advertising with scalpel-like precision through

a better understanding of user engagement and preferences, and more quickly identify and exploit
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6.2.7

new business opportunities. This produces a self-reinforcing effect of drawing in more customers
and generating more data (Manganelli and Nicita, 2022). In Kenya, Search Engine Optimisation
(SOE), which focuses on making one's website visible to search engines and the target audience,
has become a key digital marketing tool. For example, both Jumia and Safaricom have used SOE
to drive traffic to their E-Commerce sites (SEO Smart, 2024). A lock-in mechanism here is that
businesses seeking to advertise under SOE and users of these platforms have to consent to the
mother platforms (Facebook, Google, WhatsApp, Instagram) service agreements with no choice of
amending or opting out if they want to use these apps. This creates an exploitative relationship

where users consent to having their data collected every time they use the platform.

Other Notable Neoliberal Lock-Ins of Data Governance for Kenya

While not featuring heavily, coding results revealed other critical new constitutionalism
mechanisms that lock in data governance by the Kenyan government. These mechanisms include
weakening citizens’ data ownership and intellectual property; surveillance and privacy; and
algorithmic bias, which were coded 16, 17, and 11 times, respectively (see Figure 6) and reinforce
the already discussed mechanisms. From a new constitutionalism angle, the researcher coded these

mechanisms to tease out how they relate to the extension of capitalist markets and free enterprise.

In Kenya, research findings revealed that Facebook, Amazon, Microsoft Azure, Google, and Jumia
have established their own privacy policies and terms of service, influencing how user data is
handled. These findings emphasise that the belief that users' consent to the sanction of data
extraction and selling data to third parties shifts the power dynamic to equality between big tech
firms and data subjects is simply erroneous. Respondents noted that when users’ demand for the
service from digital platforms like Facebook and Google exceeds the risk of data misuse, their
consent is freely and quickly granted. For example, in his report carried out on Kenya, Canares
(2018) notes that whereas teenagers are aware that social media companies collect their data, they
are not knowledgeable or do not care about how these platforms use this data, and thus their consent
for data extraction is given carelessly, leaving the tech companies in total control of blind users.
Moreover, their desire to access the seemingly free services offered by platforms like Google,
Facebook, WhatsApp, and TikTok far exceeds the “hidden” value of their data that they easily
dispense off their data rights for the platforms’ taking. Findings further revealed that even when

the users are aware of such hidden costs, the lack of an alternative to the platforms leaves them
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with no option but to comply with the automatic data harvesting that platforms subject them to

once they begin using them.

Concerning surveillance and privacy as another neoliberal lock-in for data governance, Couldry
and Mejias (2019) argue that connecting with others in the era of digital colonialism is submission
to the continuous tracking of human life, a process known until recently as surveillance. Findings
revealed that through digital infrastructure, platform users and governments are locked in a web of
espionage (whether they are online or offline) where they cannot break free if they are tethered.
Through the construction of fibre optic cables, data centres, and hot spots, among others, the
researcher discovered that countries like China and their tech companies have leveraged this
infrastructure to spy on Kenya:
My worry is about commercial espionage through the digital infrastructure being built in
Kenya. Through Huawei and ZTE, China is building sensitive intragovernmental
telecommunications networks and fibre optic cables in Kenya. Yet in 2019, China was found
to have been secretly redirecting surveillance footage from the African Union headquarters to
Beijing. That it is now the leading partner and investor in Kenya’s digital infrastructure makes

me worry a lot about the depth of surveillance and espionage we are likely to be subjected to**.

Apart from the interlocking mechanisms posed by digital infrastructure, a careful reading of the
Kenya Data Protection Act of 2019 revealed gaps that tech companies can leverage to undertake
surveillance and undermine users' privacy. The Act lacks clarity on how data controllers and
processors ought to gain consumers’ consent to process personal data. For example, under recital
32 of the Act (Conditions of consent), “either a data controller [government of Kenya] or data
processor [tech companies and platforms] shall bear the burden of proof for establishing a data
subject's consent to the processing of their personal data for a specified purpose” (GoK, 2019).
This lack of clarity on who should primarily ensure user consent creates a loophole that tech
companies can use to undermine users’ privacy, since one can argue that the government of Kenya

should ideally be responsible for ensuring compliance.

Lastly, findings uncovered that through algorithmic bias, neoliberal lock-in mechanisms emerge in

Kenya from the increasing digitalisation of information and upgrades in algorithmic analysis,

* Interview: Managing Director, ORACO Kenya (Cyber Security Company), 18" /11/2023, Nairobi
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whereby vast amounts of data are collected daily by companies to keep track of individual
behavioural patterns. This enables tech companies and digital platforms to profile and predict the
future actions of users (Kenyans) and regulators (the government of Kenya in this case). As earlier
noted in Chapter Two, this data is then sold to third parties for monetisation, allowing such entities
to [with accurate precision] market products to individuals. This tightly knit model ensures that
adverts targeting our search history, likes, retweets, videos watched, etc., are shown to us when we
are using these platforms again:
If you get a text message on your phone about a product or an issue you previously searched
on, for example, Google, that implies that it is sharing your search history with your mobile
network operator, sans your consent. For example, Google extracts user data from Google
Search, Maps, Ads, Android location services, and Gmail to obtain a vast pool of accurate

information on Kenya.?®

In Kenya, findings confirmed my initial hypothesis that the current data governance model has
created a skewed and exclusionary online marketplace (E-Commerce) in favour of big tech and
constantly makes it hard for Kenya (as a latecomer to digitalisation) to participate in E-Commerce
gainfully. Indeed, field data revealed that in Kenya, personal data is being used to not only exploit
Kenyans by giving them high-interest mobile credit (mobile loans), including debt shaming of the
Kenyans who default (Maringa & Jalloh, 2023; Kimeu, 2022). Algorithms have also been used on
Jumia (an E-Commerce website operating in Kenya) to rate products of big businesses on the first
search while sending others to far search clusters, thus benefiting some more than others.
Moreover, the government of Kenya has yet to intervene as its economic policy is anchored on the
free market (ibid). Such algorithmic bias on the creditworthiness of Kenyans has locked in a
majority of the population from accessing online credit, thus creating an exclusionary financial
market. From a New Constitutionalism perspective, this exclusionary market locks out small E-

Commerce actors from trading online and accessing digital credit.

» Interview: Executive Director, Institute for Economic Affairs Kenya, 18t /11/2023, Nairobi
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6.3 New Constitutionalism Mechanisms in Uganda’s Data Governance Ecosystem

Section 6.2 above presented the field findings of neoliberal lock-in mechanisms of the data
governance ecosystem in Kenya from a new constitutionalism approach. Given that the scope of
this dissertation covers Kenya and Uganda, I now turn to the findings on the latter. As discussed in
Chapter Five, unlike Kenya, Uganda’s data ecosystem is in its infancy, albeit undergoing rapid
changes. Therefore, understanding neoliberal lock-ins of data governance in digital latecomers is
incomplete without examining Uganda, whose data ecosystem is still evolving. This section
presents field findings on the manifestation of new constitutionalism mechanisms of data laws and
regulatory frameworks, data actors, digital infrastructure, data ownership and control, and

influence by global and regional actors, among others, in Uganda.

6.3.1 New Constitutionalism Mechanisms in Data Laws, Regulatory Frameworks, and Actors

As earlier emphasised, the results demonstrate that Gill’s new constitutionalism theory uncovers
how, by insulating the economy (big tech in this case) from democratic control, neoliberal reforms
are locked in through data governance policies and agreements. The researcher spotted 12 of the
57 New Constitutionalism mechanisms in Data Laws and Regulatory Frameworks for Uganda,
meaning that over 13% of the new constitutionalism framework applies in the 60 pages of the
transcribed 30 interviews and secondary data from Uganda (refer to Figure 5). As Figure 6 below
indicates, the frequency with which new constitutionalism mechanisms were identified varied
significantly. Some mechanisms were coded more times than others, with Data Laws and
Regulatory Frameworks Reform coded 32 times; Access and Control over Data (31); Surveillance
and Privacy (29); Political Economy of Data (28); Global and Regional Influences (21); Building

Digital Infrastructure (21); and Reforming Institutions for Data Governance (20) among others.

While the frequency might give a notion about the importance of some mechanisms over others, it
is not the decisive reason for the selection of my major findings. Rather more important were the
scope and impact of the implementation of the mechanisms. The seven (7) most relevant
conventional new constitutionalism mechanisms in Uganda’s data governance ecosystem revolve
around (a) reforming Data Laws and Regulatory Frameworks; (b) regulating Access and Control

over Data; (c) countering the Political Economy of Data; (d) keeping on the radar Global and
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Regional Influences on data governance in Kenya; (e) politics of building Digital Infrastructure;

(f) reforming Institutions for Data Governance; and (g) regulating Surveillance and Privacy.

An examination of Uganda’s data laws and regulatory frameworks revealed evidence of neoliberal
mechanisms aimed at locking in reforms of data laws and regulatory frameworks by
disempowering institutions of data governance, to prevent [future] governments from undoing
commitments to a disciplinary neoliberal pattern of accumulation (Biscahie & Gill, 2022). To
achieve what Gill (2000) refers to as a universal promotion of free market mechanisms
strengthened by a set of standards and principles of good conduct, data laws in Uganda are being
crafted to mirror the constitution of a single global economy. These create lock-ins that legally
insulate big tech corporations from regulation by the government of Uganda. Just like Kenya,
findings revealed that Uganda has prioritised data provisions in constitutional agreements at the
World Trade Organisation (WTO) and the Internet Governance Forum (IGF) over its domestic data
laws and frameworks like the Data Protection and Privacy Act of 2019, and the Data Protection

and Privacy Regulations of 2021.

A careful read of the aforementioned data regulatory frameworks reveals that they have been
crafted to mirror the much-desired (by big tech) liberalisation of cross-border data flows. For
example, according to GoU (2019 p.20) and (GoU, 2021, pp. 730-731), “where a data processor or
controller in Uganda processes or stores personal data outside Uganda, they shall ensure that (a)
the country in which the data is processed or stored has adequate measures in place for the
protection of personal data, and (b) the data subject has consented”. In this case, two scenarios
manifest: (1) the government leaves it to the discretion of tech corporations like Mastercard and
Microsoft Azure to determine whether the country where they are processing and storing the data
has adequate data protection measures, and (ii) data subjects (users of the services provided by
these big tech) have consented. This liberal approach is enabled by the weak provisions therein,
which limit the Ugandan government’s capacity to regulate the power that big tech wields over the

data value chain and ecosystem.
The government of Uganda has also taken commendable steps to ensure that non-tech companies

adhere to data protection laws as set in the Data Protection and Privacy Act of 2019, and the Data

Protection and Privacy Regulations of 2021. For example, organisations are required to obtain
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informed and freely given consent from individuals before processing their data for specific
purposes (GoU, 2019). Field results further revealed that before collecting the data, organisations
are required to provide individuals with clear and specific information about the processing of their

personal data at the time of collection (GoU, 2019).

Personal ® O ®@pdpoUganda

- #PersonalDataisPrivate
Protection

Purpose of

Individuals have the right to know the purposes
for which their personal data is being processed.
Organizations must provide clear and transparent

information about the specific purposes behind

the processing activities.

Figure 10. Social Media Awareness Campaign on Personal Data Protection by PDPO. Source: PDPO LinkedIn Page
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Frequency of original NC mechanisms in Data Governance in Uganda

Data for E-Commerce NN 5% (12)
Civil Society and Advocacy R 3% (7)
Capacity Building and Expertise 6% (15)
Global and Regional Influences 9% (21)
Algorithmic Bias [N 6% (14)
Surveillance and Privacy EEE—12% (29)
Weaken Citizen's Data Ownership and Intellectual Property [ 7% (16)
Access and Control Over Data I —13% 3n

Political Economy of Data 11% (28)
Reform Institutions for Data Governance 8% (20)
Building Digital Infrastructure and Technology 9% (21)
Data Laws and Requlatory Frameworks Reform 13% (32)

Percentage & Frequency

Figure 11.Frequency of Original NC Mechanisms in Data Governance in Uganda. Source: Author
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With the increasing recognition of data as a precious resource fuelling the digital economy,
Uganda has enacted the Data Protection and Privacy Act of 2019 and the Data Protection and
Privacy Regulations of 2021, whose purpose is to regulate data. While a laggard in digitalisation
compared to Kenya, my field findings revealed that Uganda is the first country in the East
African Community to enact a data protection law?S. In its attempt to safeguard the data rights
of its citizens, the Uganda Data Protection and Privacy Act of 2019 allows for the processing
and storage of data outside Uganda provided: (a) the data subject has consented, and (b) the
receiving country has an adequate legal system for the protection of personal data (GoU, 2019,
p-20). While field findings revealed commendable provisions in the Act and Regulations which
promote strong regulatory practices by the state, there are other aspects where this Act
perpetuates neoliberal lock-in by less regulation of big tech. These neoliberal lock-ins are

showcased in Table 3 below.

Possible Neoliberal Lock-ins in Uganda: Data Protection and Privacy Act of 2019 and the
Data Protection and Privacy Regulations of 2021

Provision Interpretation Higher Chances for

Manifestations of Neoliberal

Lock-in

% |nterview: Executive Director, National Information Technology Authority - Uganda (NITA-U), 20%/09/2023,
Kampala L)



Cross-border
transfer of

Personal Data

Location of
Computing

Facilities

Citizen’s Data

Rights

Penalties/fines
for Violation

of Data Rights

Table 2. Possible Neoliberal Lock-ins in Uganda Data Protection and Privacy Act of 2019 and the Data Protection and Privacy

writes to a data controller and requests that

their data not be used for direct marketing

Transfer of personal data outside Uganda
may occur where there is proof that
adequate data protection measures exist in
the country where the data is processed or

stored, and with the data subject's consent

No data localisation requirements except
for electronic money issuance and areas of

strategic interest to the state

Both Acts give citizens the right to (1) ask

companies to clearly explain, using
accessible language, how their data is
being collected, used, and stored; (2)
request that their data be deleted; (3) object
to their data being used for specific
purposes like targeted advertising; and (4)
ensure that companies gain users’ consent
before collecting their data (Coleman,
2019)

A Corporation found guilty of violating the
data protection safeguards will be liable to
pay a fine not exceeding 2% of the
corporation’s annual gross turnover (GoU,

2019)

Regulations of 2021. Source: Author

more susceptible to neoliberal

lock-in.

Lack of a clear definition of
what constitutes appropriate
safeguards and what does not
creates a loophole that tech
companies exploit to continue

data extraction out of Kenya

Minimal data localisation
requirements and minimal
state control over data

processing facilitate the free

movement of data, thus
aligning with neoliberal lock-
in.
Despite this safeguard
measure, big tech companies
can violate (and have blatantly
violated) these laws, since
they have the time, money,
and resources to fight for their
desired outcomes, even if they
stand in direct violation of
pre-established laws
(Coleman, 2019)

Lower penalties favor less
regulatory burden on
businesses (big tech) by the
state, making such a data
ecosystem  susceptible to

neoliberal lock-in



The table above shows that Uganda’s data regulatory frameworks still have gaps which big tech
corporations like Google, Amazon, Mastercard, Huawei, and Facebook, among others, can
leverage to siphon users’ personal data. Biscahie and Gill (2022) note that new
constitutionalism aims at preventing future governments from undoing commitments to a
disciplinary neoliberal pattern of accumulation. From Table 2 above, findings revealed that
Uganda’s data policies and regulatory frameworks are not effectively tailored to manoeuvre the
power asymmetries embedded in digital constitutionalism. By allowing personal data to be used
for commercial purposes by default, the Uganda Data Act favours market mechanisms and
commercial interests. The Act’s opt-out mechanism for the commercialisation of data places
responsibility on individuals to protect their data, aligning with neoliberal principles that
prioritise individual responsibility over collective regulatory protections. This reflects a

neoliberal inclination towards deregulation and market freedom.

Field findings also revealed that data regulatory frameworks in Uganda have been crafted with
several weak provisions that can be triggered to obstruct the country’s capacity to control the
power that big tech wields over the data value chain and ecosystem in Uganda. For example,
concerning data localisation (see Table 3 above), Uganda’s Data Act perpetuates neoliberal
lock-in through (a) minimal data localisation requirements to facilitate the free movement of
data, and (b) limited state control over data processing. These two scenarios relate to Gill’s new
constitutionalism mechanisms as the former aligns with neoliberal principles of market
liberalisation and minimal restrictions on trade and investment. At the same time, the latter

adheres to the neoliberal preference for reducing government interference in market operations.

However, Uganda takes strong credit for its interventionism regarding penalties and fines due
to violations of data rights within the Act. Uganda’s higher maximum fines (up to 2% of annual
turnover) compared to Kenya’s ($38,533 or 1% of annual turnover) could be seen as a stronger
regulatory constraint on corporations. Even when it seems to be a high fine, big tech
corporations have the money and can afford to violate data regulations and pay only when found
out by the government. From a new constitutionalism perspective, tech companies can
ultimately leverage these weak data localisation requirements to reduce Uganda’s sovereignty
and weaken its democratic authority and local control over the economy (data in this case) while
obstructing alternative development paths (Gill & Cutler, 2014). Such a liberal framework is

unsupportive for a country that is a digital latecomer.
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It is also important to acknowledge that, to some extent, Uganda has instituted regulatory and
constitutional barriers to check and, in some instances, deter the cross-border flow of data. For
example, Uganda’s Data Act grants a data company freedom to process personal data for
commercial use except if a data subject objects through writing: “A data subject may by notice
in writing to a data controller, require that the data controller to stop processing his or her
personal data for purposes of direct marketing” (GoU, 2019, p.25). By default, this provision
makes Uganda more susceptible to neoliberal lock-in and data extraction by tech companies.
One of the reasons why this law gives much power to data processors is that it was developed
by Grant Thornton (a multinational consulting agency) as a lead consultant, who largely works
for big multinational companies, and whose ideology is largely business-oriented, rather than
people-oriented. This was also due to limited lobbying from civil society and the law fraternity:

At the time this Bill was introduced in...... , the subject was new in the civil society and

consumer safety fraternity. Much of the lobbying was done by leading telecommunications

companies like MTN-Uganda, Airtel Uganda, and private data hosting companies. This

made the Bill get less public scrutiny and some provisions a bit hard to invoke.?’

Less scrutiny of policies and agreements makes a country vulnerable to the new
constitutionalism's goal of achieving full international mobility (of data in this case). Indeed,
coding results revealed a New Constitutional mechanism for creating and expanding capitalist
(data in this case) markets in Uganda, where the country has enacted the Data Protection and
Privacy Act of 2019 and the Data Protection and Privacy Regulations of 2021, which stipulate
that certain types of data may be exported or processed outside Uganda. This perpetuates the
core interest of foreign capital (big tech in this case), i.e., data extractivism due to reduced

regulation of data by the state.

As argued by Medine (2024), experience has shown that obtaining proof of appropriate
safeguards requires conducting legal assessments, which can be costly and burdensome, and
still result in uncertainty about the risks posed. Findings revealed that in Uganda, the cost of
conducting an audit for a breach of personal data can be approximately $60,000 and can take
close to 4 months to undertake®®. This expensive and lengthy process has sometimes resulted
in state inaction even when there is evidence that data rights violations have occurred. For
example, in 2020, SafeBoda (a ride-hailing company in Uganda) shared users’ personal data
with an analytics company called CleverTap, and was found not to comply with the legal

requirement to disclose to the data subjects the recipients of the data collected from them

27 Interview: Executive Director, African Centre for Media Excellence (ACME), 28%/06/2024, Zoom
28 Interview: Executive Director, The Unwanted Witness Uganda, 27"/11/2023, Kampala
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(NITA-U, 2021). However, it took the National Information Technology Authority - Uganda
(NITA-U) 7 months to investigate the breach for $70,000 (AF Mpanga, 2023). Such a costly
and lengthy process creates a gap that tech corporations like SafeBoda, Amazon Web Services,
Facebook, Google, Huawei, ZTE, Mastercard, and Microsoft Azure can exploit and transfer
personal data from Kenya and Uganda, profiteering off them through either selling it to other
advertising companies or using it for their trade positioning (e.g., Amazon, Facebook, and
WhatsApp business). Under such circumstances, neoliberal lock-in manifests itself under Gill
Stephens' new constitutionalism theory, as high costs and lengthy legal processes prevent
effective data protection. This creates exploitation opportunities for big tech, prioritising profit

over individual data rights and state action.

While Uganda has not experienced a “data rush” (where big tech companies rush to establish
their African presence) like Kenya, findings revealed that Uganda is also home to some tech
companies like Huawei and ZTE?. Using Data Laws and Regulatory Frameworks Reform as
a sub-parameter to explain Gill's new constitutionalism mechanism of data governance, coding
of the field data revealed a substantial power asymmetry exerted by these tech companies in
Uganda’s data ecosystem. This liberal data ecosystem secures its data extraction and could hand
it unmatched dominance over people’s lives while profoundly limiting economic development
and efforts for digital catch-up in Uganda. To achieve their power consolidation, findings
revealed that tech corporations like MasterCard and Microsoft Azure financed the Ministry of
ICT Uganda®® to develop the Data Protection and Privacy Act of 2019 and the Data Protection
and Privacy Regulations of 2021.

According to Catalano (2022), big tech has risen to enormous power so fast (the last couple of
decades) that nation-states are struggling to keep up with big tech’s engagement in monopolistic
and hegemonic activities. A clear examination of the Personal Data Protection Office (PDPO)
in Uganda revealed a disconnect between the high-paced technological development and the
slow bureaucratic processes in the institution, which limits its capacity to keep track of
regulating big tech and its data extraction motives. According to findings by Unwanted Witness
(2023), the PDPO is still in its infancy, not functioning as a fully-fledged authority as it ideally
should, is understaffed, and ill-equipped for large-scale and rigorous enforcement to sufficiently

supervise diverse industries, including legacy systems and emerging technologies.

29 ZTE opened its Uganda offices in 2007 and has since grown into a formidable player in the Uganda ICT sector.
30 Interview: Senior Trade Policy Fellow, Economic Policy-Research Centre (EPRC), Uganda, 20th/09/2023,

Kampala
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The constraints identified above make the PDPO less prepared to regulate the activities of a
rather well-financed, organised, and calculative big tech. Indeed, in the dissertation’s coding
results, the need for reforming data governance institutions in Uganda scored a frequency of 20
(8%), coming seventh among other new constitutionalism mechanisms of data governance.
From a new constitutionalism angle, findings revealed that the PDPO's weaknesses have led to
increased insulation of tech companies from democratic control by the Ugandan government.
For example, even when the PDPO in Uganda discovered that SafeBoda shared its clients’ data
(without their knowledge and consent) with CleverTap, a data processor that offered Software
as a Service for customer lifestyle management and mobile marketing (Idoot, 2021). The
company was merely directed to address all the areas of non-compliance identified within four
months (Idoot, 2021). Uganda is therefore exhibiting less action on punishing personal data
breaches by companies, making it ill-equipped to counter big tech’s neoliberal lock-in goal of

extending the influence of market forces.

Due to the limited capacity of the PDPO to regulate big tech, e.g. Google, Amazon, OpenAl,
Facebook, Microsoft Azure, and Huawei, etc., these corporations can expand their influence on
capitalistic (data in this case) markets in Uganda. Findings revealed that a major challenge to
the PDPO's limited capacity to monitor the compliance of the growing, yet largely informal,
data mining companies, especially E-Commerce platforms®!. These capacity gaps have limited
the capacity of the PDPO to successfully regulate the conduct of tech companies concerning
data collection, processing, storage, and usage. To reap the economic benefits of data as a
commodity and raw material for E-Commerce, Uganda requires strong data protection

institutions to govern the data value chain.

In conclusion, the above general findings demonstrate the means through which big tech and
the front-runners in digitalisation (the U.S.A. and China) simultaneously carve their neoliberal
agenda into the data policy fabric of Uganda. Tech companies are influencing local regulatory
bodies in Uganda to create favourable laws and policies that ensure their dominance of the data
market in Uganda. Regarding data laws and regulatory frameworks, these tech companies have
influenced Uganda’s adoption of positions that align with their interests, making it challenging

for local authorities to implement regulations that protect the country’s data sovereignty. This

3! Interview: National Personal Data Protection Director, PDPQ; 20t /1/2024, Zoom
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continues to limit the country’s capacity to manoeuvre the neoliberal lock-in that big tech

companies are exerting to cement their unhindered access to data.

6.3.2 Locking in Data Governance through Digital Infrastructure and Technology

Apart from the weak data governance laws, frameworks, and institutions that require reform,
the researcher found another manifestation of new constitutionalism mechanisms in digital
infrastructure and technology (see Figure 8). These mechanisms examine the liberalisation of
trade and investment in the digital economy and the extension of investor freedoms, which
could be found explicitly in Uganda’s digital infrastructure and technology ecosystems. To
better assess the neoliberal lock-ins in digital infrastructure, the researcher teased out aspects
of who finances, builds, produces, and (actually) controls the use of the digital infrastructure in
Uganda. From a technology aspect, field findings revealed that just like in Kenya, big tech firms
like LG, Hisense, Bosch, Mika, Huawei, Apple, and Samsung, which dominate the
manufacturing of tethered devices that connect people to data collection platforms, have
become household brands in Uganda. Equally, the products manufactured by these companies,
e.g., internet modems, smartphones, computers, smart TVs, home theatres, Smart Fridges,
CCTV, Cameras, and Smart Washing Machines, among others, are the most listed and bought
products on E-Commerce platforms in Uganda. By being used to collect data about consumers’

behaviour, these devices lock Ugandans into data siphoning by tech corporations for profit.

The role of digital infrastructure in creating neoliberal lock-in to consolidate the powers of tech
companies like Google, Huawei, Facebook, and Microsoft Azure in Uganda cannot be
overstated. In the dissertation’s coding results, the need for reforming digital infrastructure in
Uganda scored a frequency of 21 (9%), coming fifth (see Figure 10) among other New
Constitutionalism mechanisms of data governance in Uganda. Findings revealed that the major
aim of the construction of digital infrastructure in Uganda by tech firms like Huawei, Google,
and Microsoft is that the accuracy of targeted ads and other products depends on the quantity
and diversity of the data behind it (Ngila & Sheik, 2022). Uganda presents a real example of
these vested interests. In 2022, ROWAD Capital Commercial LLC (RCC), a company based in
the United Arab Emirates, signed a joint venture with the Government of Uganda, where the
former would invest Shs830bn ($224 million) in upgrading the infrastructure of Uganda
Telecommunications Corporation Limited (UTCL), the government-owned telecommunication

company (Ultimate News, 2024). In return, ROWAD will be allowed to have a full monopoly
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over the eGovernment infrastructure®? and the national ICT backbone infrastructure (Ultimate
News, 2024). While the National Information Technology Authority - Uganda (NITA-U), an
ICT regulator, has contested this monopoly, arguing that it gives ROWAD access to key
government and personal data, the President of Uganda has stuck to his guns and threatened to

fire NITA-U officials should they not close the deal (Ultimate News, 2024).

The above contestations reveal the lengths to which tech companies like ROWAD are willing
to monopolise the digital infrastructure and lock in uninterrupted access to data. This is very
strategic for ROWAD, given that under the Uganda National Broadband policy, new investors
in telecommunications services are obligated to rent capacity from existing fibre optic cables,
rather than lay their own, to stem infrastructure duplication and lower internet access costs
(MoICT, 2018, pp. 24-25). This implies that all new telecommunications actors will have to
hire access to fibre optic cables from ROWAD, which makes ROWAD able to generate profits

quickly, given the increasing number of new telecommunication companies in Uganda.

In examining new constitutionalism’s intermediate goal of creating and extending capitalist
markets, my coding revealed that big tech firms utilise forging partnerships with governments
to roll out rising services like e-government. This observation aligns with Gill's theory of new
constitutionalism, which underscores the entrenching of neoliberal principles within global
governance structures to stabilise and preserve capitalist economies. By partnering with
governments, tech companies are not only intensifying market opportunities and technological
infrastructure but also implementing market-oriented policies and practices within Uganda.
This integration reinforces the hegemonic neoliberal order, consolidating the influence of tech
corporations in public governance and policymaking, thereby shaping societal norms and

regulatory frameworks to favour big tech-driven solutions and growth.

Just like the dissertation’s initial hypothesis, field data discovered that the quest for Uganda to
increase its digital positioning on the African continent has led to a rush for investors
specialising in mega investments in digital infrastructure, e.g., data centres and fibre optic
cables. For example, through its C-Squared entity, Google has laid over 1,000 km (621 miles)
of fibre optic cable in the Kampala metro area since 2015, while Facebook (through its
partnership with Airtel Uganda) has laid over 800 km (497 miles) of fibre optic cable
throughout Uganda, primarily in the northern town of Gulu (ITA, 2023). MTN Uganda, the

32 The e-Government Infrastructure is intended to connect all Ministries and some Government Departments into
an e-Government Network to provide services like procuremefit) taxation, payments among others.
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largest telecom company in Uganda, has also laid about 6,000 km (3,728 miles) of fibre optic
cable (ibid). Furthermore, in 2023, MTN Uganda inked a five-year strategic partnership with
Huawei Technologies, a global ICT solutions provider, to transform and modernise its network
towards a Cloud-native 5G-capable Core network (The Independent, 2023). The ownership and
control of this digital infrastructure (e.g., cloud services, internet backbones) have created
dependencies for Uganda, as the local entities are reliant on foreign-owned infrastructure for its

digital economy.

While investments in digital infrastructure are crucial for driving Uganda’s digital agenda, the
terms of engagement that determine their construction are skewed in favour of tech companies
like Huawei, Google, and Microsoft Azure. Viewed from a new constitutionalism angle, the
building of such digital infrastructure by these tech companies has enabled them to (a) “calm
down” the state, and (b) homogenise big tech’s soft power while maintaining their dominion
over surveillance on users whose data they extract daily. For example, when Huawei announced
its plans to set up a digital village prototype in Uganda dubbed “One Country, One Network,
One Cloud, One Platform”, the President of Uganda praised it as a critical project which will
accelerate Uganda’s digital transformation and even promised to officiate its launch (Charmar
News, 2024). Therefore, despite their proclamations, the primary vested interests of Google and
Huawei need to be emphasised. Huawei’s strategy is aimed at enjoying a first-mover advantage
in Uganda by wooing the government into granting it more concessions than those tech firms
that may join later. Just like in Kenya, both Google and Huawei are futuristic in thought since
by 2050, a third of the world's young and potentially tech-savvy population will be in Africa,

which will be locked in to the two corporations’ digital services.

Apart from dominating tech devices in Uganda, field data revealed that big tech also dominates
the computing bulk (data collocation), which aids large-scale dispensation and storage of data,
commonly branded as the cloud. In Uganda, tech companies like Toshiba, Huawei, Raxio,
MTN, and Airtel have established themselves as the leading tech companies with data centres
in the country (ITA, 2023). An important point to note here is that these tech companies provide
essential technologies and platforms that have become integral to business and government
operations. Under this context, a new constitutionalism mechanism is that once these
technologies are embedded, switching costs are high, leading to a lock-in effect where local
entities remain dependent on these foreign technologies. My data also uncovered that through
creating pseudo-ownership of digital infrastructure like data centres and fibre optic cables, big

tech companies are depoliticising the digital economy, thereby insulating it from democratic
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control. In Uganda, Google launched its first wi-fi network in 2015, while in 2023, Mastercard
announced its plan to establish a local presence in Uganda (Twaha, 2023). These partnerships
have co-opted government and E-Commerce platforms in Uganda and made it hard to integrate

the evolving local digital payment systems.

In conclusion, in the above section, the researcher examined how tech corporations are
leveraging digital infrastructure in Uganda to lock in heavy government legislation, thereby
attaining more power and control of the country’s digital economy. The researcher showcased
how big tech companies like Huawei, Google, and Mastercard are positioning themselves in
Uganda to enjoy first-mover advantages in fibre optic cables and Data centres, e.g., One Cloud
(for Google and Huawei), and E-Commerce and e-government payments (for Mastercard). The
dissertation further noted that the co-optation of the government of Uganda through joint
ventures and partnerships, often with promises for more return on investments to the
government (like the case of ROWAD), is further compromising government regulation in the
public interest. However, these tech corporations are not acting in isolation and are operating
in an environment that is shaped by the global geopolitical forces that are shaping the nature of
action by tech corporations and inaction by the government of Uganda. It is these dynamics

that the dissertation examines next under the context of the political economy of data in Uganda.

6.3.3 Political Economy of Data in Uganda: Tracing Digital Colonialism and New
Constitutionalism

Under section 6.3, the researcher illuminated the manifestations of digital colonialism and new
constitutionalism. The researcher argued that if historical colonialism annexed territories and
exploited their land and human resources, digital colonialism’s power grab is deeper and targets
human data, which is given either voluntarily or involuntarily. In assessing the readiness of data
policies for Uganda to regulate tech companies, findings revealed that the ever-evolving
technological landscape is shaping the political economy of data governance, with first-comers
like the U.S.A. and China leading the digital economy while latecomers like Uganda keep
trailing behind. My findings revealed that Uganda’s Data Protection and Privacy Act of 2019
and the Data Protection and Privacy Regulations of 2021 lack provisions for critical variables,
1.e., Artificial intelligence, cloud computing, platform workers, and digital colonialism.
Furthermore, findings revealed the absence of initiatives or policies to address cloud computing,
platform workers, and digital colonialism. Indeed, in January 2024, the Deputy Speaker for the

Parliament of Uganda called for an urgent need to update national legislation on data protection
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and privacy in a bid to counter potential threats posed by technological advancements

(Parliament of Uganda, 2024). The Deputy Speaker’s call for an urgent update is because:

These are laws that we made when the era of Artificial Intelligence had not reached the
level it is at today. The capacity of Al to harvest, process, and exploit data is so huge that it
has rendered our laws ineffective...... What is very clear is that in terms of legislation, we
shall not be able to keep up with the speed of the internet and Al, but we should try. And
maybe, the minister can be given more powers under regulation, so that he can handle some

of these matters without coming to Parliament (Parliament of Uganda, 2024).

Gill argues that new constitutionalism is part of the longue durée of liberal state formation as
well as a political project to “lock in” the power gains of capital on a world scale that combines
the old and the radically new (Gill, 2000, p.6). If connected to the research findings in the para
above, one can detect the manifestation of neoliberal lock-ins whereby the government of
Uganda is ill-prepared to effectively regulate the workings of tech corporations in new evolving
areas like cloud computing, and artificial intelligence among others. While Uganda has yet to
have legislation in either aspect of the new nodes of the data economy, in 2019, the Government
of Uganda and Chinese technology giant Huawei signed a partnership for collaboration in
Artificial Intelligence, whereby Huawei will deploy a facial recognition surveillance system
that employs Al to identify and log the identities of individuals in public spaces (JustAl, 2024).
While such a partnership advances both parties’ interests, Huawei is likely to get a better deal

given the Ugandan government’s unpreparedness to regulate the workings of the former.

As earlier pointed out, Thibault and Gill (2022, p.3) view new constitutionalism as an
illumination of political economy that promotes the power of capital through the extension and
deepening of market values and disciplines in social life, under a regime of free enterprise.
From the perspective of data governance, new constitutionalism reveals itself in the push for an
open data regime in its entire value chain. This creates a neoliberal lock-in as governments are
disempowered from regulating the free flow, processing, and storage of data (especially
personal data) across borders. Field data uncovered that by forging partnerships with states,
tech companies like Amazon, Google, Huawei, and Microsoft Azure have managed to cement
their dominant positions with less regulation on cross-border data flows in Uganda’s Data
regulatory frameworks. Following a plan by the government of Uganda to expedite plans to
migrate the government to one consolidated cloud (MoICT, 2023), in 2024, Huawei announced
its plans to set up a digital village prototype in Uganda, dubbed “One Country, One Network,
One Cloud, One Platform” (Charmar News, 2024). This futuristic thinking by Huawei,
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6.3.4

combined with its pseudo-partnerships with the government of Uganda (while advocating for
liberal data governance rules at the global level), illuminates the double standards they exhibit,

which limit regulation by Uganda.

In conclusion, in an increasingly evolving technology and digital ecosystem, Uganda has to
navigate the challenge of harnessing the benefits of data by navigating the complex geopolitics
that shape its governance. In this sub-section, the researcher has argued that Uganda has to
navigate a delicate balancing act of adapting to international data governance standards while
preserving a local identity. The researcher further argues that the political economy of data
governance in Uganda presents two dichotomies, i.e., tech solutionism and tech pessimism, all
of which stress the need to examine the political and economic dynamics of data governance in
Uganda. The focus of such an examination should be on policy options to circumnavigate a
fast-evolving data ecosystem. However, navigating these geopolitics will require understanding
other forms of neoliberal lock-in, e.g. the global and regional influences of data governance,

which the dissertation turns to next.

Global and Regional Actors’ Influence on Data Governance in Uganda: Examining the

Neoliberal Lock-Ins.

By operationalising Gill's (1998), and Gill & Cutler's (2014) new constitutionalism theory, this
sub-section seeks to show how global and regional influences are driving neoliberal lock-ins in
Uganda’s data governance ecosystem. The researcher coded global and regional influence on
data governance in my field findings along the five goals of Gill’s New Constitutionalism
theory (see 6.2 above). By analysing each sentence, the researcher obtained a frequency of 21
mechanisms, translating into 9% of the importance of understanding how global and regional
actors influence Uganda’s data ecosystem (see Figure 10). Just like in Kenya, coding results
revealed that the influence of global and regional actors on Uganda’s data ecosystem falls under
three of the five new constitutionalism goals, i.e., achieving full capital mobility; extending the

influence of markets; and creating and extending capitalist markets.

The five most relevant conventional new constitutional mechanisms of influence by global and
regional actors included (1) supporting local tech startups by big tech firms with expensive tech
solutions to keep them in a perpetual shut—down point and dependent on the former; (2)
limiting policymakers and consumers’ capacity to prevent data theft by big tech corporations;

(3) creating free technology services e.g., free internet hotspots and gadgets in schools and
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government offices for continued data harvesting; (4) Big tech companies establishing their
own privacy policies and terms of service, influencing how user data is handled; and (5)
Continued violation of data laws in digital latecomers economies by big tech because it has the

money and resources to fight for desired outcomes (see Figure 5).

Gill and Cutler (2014) argue that new constitutionalists view the constitutional processes
involving global actors as a mechanism for the constitutionalising and consolidation of global
neoliberalism in the interests of capitalist social forces. From a data governance angle, this
manifests through influencing data policies and institutions by countries and regions that are
the leaders of the digital economy, i.e., the U.S.A., China, and the European Union (EU). My
findings revealed that regulatory bodies and international trade organisations also exert
substantial influence over data governance and E-Commerce regulations. Just like the World
Trade Organisation (WTO), the EU, through its General Data Protection Regulation (GDPR),
has largely influenced Uganda’s data policy and ecosystem. Indeed, Uganda has designed its
Data Protection and Privacy Act of 2019 and the Data Protection and Privacy Regulations of
2021 to mirror the GDPR. For example, the permission of cross-border data flows subject to a
guarantee that the country of destination has adequate protection for the transferred data is a

replica of the GDPR language.

By imitating a fairly digitally developed region, Uganda risks circumscribing its policy space
to regulate data governance from its reality. Indeed, while the EU is open to regulated (trusted)
cross-border data flows, a position equally adopted by Uganda, the U.S.A., the leading country
in digitalisation, is opposed to this, as it believes it might prejudice or hinder domestic policy
considerations on leveraging data for E-Commerce (USTR, 2023). That Uganda, a laggard in
digitalisation, is more liberal on the flow of this critical resource creates an irony:
If a leading actor in the digital economy is cautiously treading data governance by pulling
out of negotiations that would coerce her to liberalise cross-border data flows, Uganda has
no business in taking a different direction. One would expect that Uganda needs to jealously
guard this data and would be taking a policy allowing it to regulate the ever-evolving data
ecosystem. Moreover, since it has already adopted a liberal stance on cross-border data
flows, just like the EU GDPR, it would be difficult for Uganda to undertake a policy
reversal, given the even more complex power relations between its asymmetrical

relationship with the EU.*?

33 Interview: Director Makerere University Institute of Social Research (MISR); 201 /1/2024, Zoom
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Neoliberal lock-ins under the influence of regional and global actors also manifest through their
partnerships with the Ugandan government in digital infrastructure development. Data collected
revealed that under the European Union Global Gateway, the European Investment Bank is to
support the construction of more than 500 new telecom towers in rural Uganda with a €25
million loan (European Commission, 2024). TOWERCO will enhance mobile network
coverage to ensure last-mile connectivity up to the most underserved regions, and enable access
to 4G and 5G data services, as well as mobile money solutions (European Commission, 2024).
While these are welcome partnerships in building digital infrastructure in Uganda, they should
be seen as a form of digital colonialism. According to Couldry and Mejias (2019), digital
colonialism works hand in hand with social arrangements and technological infrastructures,
some that emerged during earlier capitalism and some new, that enable data to be transformed

into a commodity.

Lastly, findings revealed that China is another power influencing Uganda’s data governance
ecosystem. In Uganda, China is heavily investing in digital infrastructure, including tech
devices (smartphones, routers, TVs, surveillance cameras) and digital infrastructure (fibre optic
cables and data centres). China is forging a pathway for data extractivism and control of key
digital infrastructure. To achieve this lock-in, leading Chinese tech companies are colluding
with government institutions to obtain deals for the construction of vital digital infrastructure.
For example, field findings revealed claims that protracted infighting over the World Bank-
funded project for expanding access to high-speed internet has taken a new twist, with claims
of bending the Terms of Reference (ToRs) to favour Huawei to construct the fibre optic cable,
and Metropolitan Area Network (MAN), all of which are key infrastructure for the
government’s digital portal (Musisi, 2024).

The normal cybersecurity practice would have been to grant this new contract of developing
network security to other companies, e.g., Dell systems and Juniper firewall, which had put in
a bid, rather than granting it to Huawei, which built the initial phase of the fibre optic system
to link all government operations on a single network (Musisi, 2024). By influencing
government procurement, Huawei is not only neutralising the government’s sovereignty but is
also locking the country in a web of perpetual dependence on it for anything digital
infrastructure-related. This resonates with Gill (2008), who views such a scenario as a type of
counter-revolution of the powerful against the weak and is associated with mandating
liberalisation and privatisation to make the private sector or large corporations the primary

agents of global governance.
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6.3.5

Therefore, just like the U.S. and the EU, China is a rising actor in Uganda’s digital economy
landscape whose major investments and support to Uganda’s digital policy development have
been pegged on extracting more concessions from the government. These concessions ensure
China’s key data firms like Huawei and ZTE obtain key contracts to develop digital
infrastructure and provide digital services to the government. This creates a lock-in to the
government of Uganda on all fronts. This is heightened by the neoliberal lock-ins that ensue on
access and control over the data generated by such infrastructure, which the researcher explores

next.

Access and Control over Data: Illuminating the Neoliberal Lock-Ins for Uganda

Influences by the private sector can result in constraining state power by forces operating above
and below it (Budd, 2013), which intensifies and deepens the scope of market disciplines in
organising social and world orders, and ultimately shapes the limits of the possible in people’s
everyday lives (Gill & Cutler, 2014). From a data governance perspective, this limits the State
and citizens (users) rights to access and control their data. Findings revealed a digital
ecosystem in Uganda where the state is being locked in from guaranteeing citizens access and
control over their data. By coding new constitutionalism aspects of data access and control in
Uganda, the researcher spotted 31 mechanisms through which big tech corporations are
dominating data control and locking in their access by the Ugandan government and citizens.
Literature review uncovered that most data corporations like Huawei, Microsoft Azure, and
Google, and E-Commerce platforms like Jumia and Kilimall operating in Uganda have their
servers located in the U.S., Europe, and China (UNCTAD, 2018). Due to the location of data
servers outside Uganda, this has made it difficult for the government to enforce regulations, as

well as carry out any fraud-related investigations (UNCTAD, 2018).

Discussing disciplinary neoliberalism, Gill (1995) argues that new constitutionalism’s sole
purpose is to “attempt to make transnational liberalism, and if possible, liberal democratic
capitalism the sole model for future development” (p.412). To achieve this, “governments are
pressured into providing a business climate judged attractive by global standards to win and
retain foreign direct investment” (ibid., p.417). From a data perspective, this means imposing
less regulation on data and tech companies to appear as an ideal destination for data and tech-
related investments from the leaders in the digital economy. In Uganda, field data revealed that

this 1s being achieved by a Data Act that favours market mechanisms and commercial interests
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by allowing personal data to be used for commercial purposes by default. The Data Protection
and Privacy Act of 2019 consolidate the powers of big tech corporations over data by granting
a weaker opt-out mechanism for users who may not want their data to be used for commercial
purposes:
A data subject shall, at any time by notice in writing to a data controller or data processor,
require the data controller or data processor to stop processing personal data which is likely

to cause unwarranted substantial damage or distress to the data subject. (GoU, 2019; p.25)

This clause is problematic in several ways. One, it does not stop tech companies from collecting
data as it applies to the second stage-processing, which can only be challenged by a data subject
and in writing. Second, and most importantly, it fails to acknowledge the fact that personal data
cannot be categorised as sensitive or non-sensitive, as it all leads to the erosion of the data
subjects' privacy when tech companies profile them for E-Commerce purposes. Such weak opt-
out mechanisms in the data reflect a neoliberal inclination towards deregulation of the state by

guaranteeing market freedom for private capital (tech companies in this case).

Contradictory patterns emerged within the field findings, challenging the initial assumptions
that Uganda’s data protection frameworks are updated to guarantee citizens’ access and control
over their own data. Even though the Data Protection and Privacy Act of 2019 and the Data
Protection and Privacy Regulations of 2021 provide some minimum safeguards to users’ data,
they are compromised at the onset, given the fact that big tech corporations control social media
platforms, search engines, and E-Commerce platforms. These platforms are used to exercise
control over how data is collected, analysed, and used for monetary purposes, locking Uganda
in a perpetual position of supplier of data and consumer of data-enabled products. The
domination by these platforms is due to the concentration of the daily number of users and
subscribers, enabling them to overshadow their potential competitors. This monopolistic power
gives them direct influence over government policies and regulations, which would seek to curb
their domination. For example, between June 2023 and July 2024, Google was the leading
search engine in Uganda, enjoying 97.9% with other search engines trailing behind, i.e., Bing
(1.75%), Yahoo (0.09%), DuckDuckGo (0.04%), and Ecosia at 0.01% (Similarweb, 2024).
Leading E-Commerce firms are foreign firms, including Jumia, JiJi and KiKuu (YouHost,
2023) which have their data servers in Berlin (Germany), Gibraltar (United Kingdom), and
Guangzhou (China), where the companies’ respective headquarters are located. Uganda’s data
regulations allow for cross-border data flow, which locks the government in a liberal data

ecosystem dominated by big tech corporations.
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In coding digital colonialism mechanisms of data access and ownership in Uganda, the
researcher mapped out how the size and concentration of users/subscribers give big tech
companies like Google, Facebook, Jumia, Huawei, and Microsoft a dominant edge over the
government. Findings uncovered that these companies leverage their dominant position to
appropriate massive user data. The researcher also found out that the government of Uganda is
not spared either, as its reliance on Microsoft for E-Governance rollout makes it vulnerable to
the safeguarding of its data. In 2003, Microsoft signed a memorandum of understanding with
the government of Uganda to support the latter in establishing E-Government (Muwanga,
2003). Microsoft was accused of spying on users of its artificial intelligence tools because the
terms of service permit it to spy on chatbot sessions (Schneier, 2024). This leaves Ugandan

government workers at severe risk of espionage.

Field data further revealed that big tech corporations enjoy a monopoly position in Uganda,
given their investment in research and data-sharing methods that lock out their competitors,
thus giving them a monopoly in the Ugandan data market. This was confirmed by the founder
of Lumjo, a consultancy service company specialising in computer and internet-based solutions
in Uganda:
It is hard to break even when you are competing with big tech companies like RAXIO,
Microsoft, MTN-Uganda, and Huawei. They have capital to burn and hire the best brains,
while whenever they subcontract to us, it is at lower value chains, where we cannot gain the
technology that would make us build our competitive capacity. They have also locked in
government procurement, and every contract is granted to them through a non-competitive

bidding process. This has left us struggling.**

Lastly, field data revealed that another neoliberal lock-in mechanism for data siphoning in
Uganda originates from the one-sided agreement between the users and platforms like Google,
Facebook, WhatsApp, Apple, Amazon, MTN-Uganda, and Airtel Uganda, which is cast in
favour of the platform providers. By offering “free” platforms, these companies lock in
Ugandan users by constantly asking for more data (in scale and scope) or further consent as a
necessity to improve users’ experience. Moreover, by integrating with E-Commerce platforms
(owned by them, e.g. Apple Store, Amazon, and Google Play or owned by third parties, e.g.,
MTN-Uganda, these tech companies can dominate E-Commerce in Uganda through advertising

based on user profiling. This creates a lock-in effect whereby local start-ups cannot compete in

3% Interview: Executive Director, Lumjo Consultants; 20"/1/2024, Zoom
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6.3.6

offering either data-based or E-Commerce solutions as the big tech corporations dominate both

aspects.

Other Notable Neoliberal Lock-Ins of Data Governance for Uganda

While not featuring heavily, coding results revealed other critical new constitutionalism
mechanisms that lock in data governance by the Ugandan government. These mechanisms
include weakening citizens’ data ownership and intellectual property; surveillance and privacy;
and algorithmic bias, which were coded 16, 29, and 14 times, respectively (see Figure 9) and
reinforce the already discussed mechanisms. By deploying a new constitutionalism approach,
the researcher coded these mechanisms to tease out how they relate to the extension of capitalist
markets and free enterprise, and how they depoliticise the economy. In discussing the effect of
owners of capital securing rules and laws by which economic policy space is circumscribed,
Gill (2003) believes that this limits democratic control over central elements of economic policy
and regulation, hence locking in future governments to liberal frameworks of accumulation
premised on freedom of enterprises. From a data governance perspective, this indicates
constitutional guarantees for big tech corporations (who dominate and influence all aspects of

the data value chain) to acquire, exchange, or transfer data with limited state interference.

The researcher coded data to find out the manifestation of neoliberal lock-ins under digital
surveillance by the government of Uganda and tech companies. Gill (1995) makes a case for
contemporary surveillance by corporate and governmental bureaucracies in advancing the new
constitutionalism project. Through surveillance, the author notes that:
Populations are constructed statistically as manipulable entities in databases: that is, they
are monitored and objectified for purposes of social control or profit, for example, in the
huge private data corporations that specialise in commercially useful information about

individuals and households (p.416).

Field findings revealed that one of the means through which tech companies are gaining
acceptance from the government of Uganda (thereby depoliticising the digital economy) is
through their collusion to spy on Ugandans. A 2019 report by Quartz Africa revealed that
Huawei technicians had helped the government of Uganda spy on its political opponents by
hacking into their encrypted communications and social media accounts (Ikem, 2023).
Facilitating government agencies’ access to Ugandans’ data, including for purposes of

conducting state surveillance, has endeared Huawei to the state and ensured that major contracts

215



for expanding digital infrastructure and strengthening E-Government are awarded to the tech
company. Typical of a symbiotic relationship, Huawei has benefited from selling surveillance
technology to the government of Uganda. Indeed, the national CCTV (facial recognition)
system installed by Huawei in Uganda currently has 83 monitoring centres, 522 operators, and
50 commanders (Kafeero, 2020). The Ugandan government further plans to integrate the
Huawei system with other agencies, including the tax body (Uganda Revenue Authority) and
the immigration department (Kafeero, 2020). Huawei also benefits from the citizens who use
its infrastructure (internet hotspots and electronics) by siphoning data from them, with and
without their knowledge. Therefore, while the government of Uganda uses citizens’ data for
social control and most especially to keep opposition leaders in check, Huawei benefits by using
this data for profit. This has locked in the state by granting unlimited freedoms to Huawei with
limited interference in its operations, ultimately making the state and Ugandans vulnerable to

surveillance by Huawei.

Under new constitutionalism, the forces of commodification are reaching ever deeper into new
domains that have previously not been subordinated to capitalist market forces or encoded in
contractual relations (Graham, Andersen, & Mann, 2015; Gill & Cutler, 2014). Contractual
relations manifest when users have to agree to the terms of the agreement before using the app
or platform. In Uganda, network effects, combined with access to data and economies of scale
and scope, have led to monopolistic trends and increased market power of tech companies like
Huawei, Microsoft, Google, and Raxio. These platforms reinforced their positions through
strategic acquisitions of other companies by expanding their reach into new sectors and by
engaging in lobbying of policymakers. For example, field data revealed that in 2023, MTN
Uganda chose Huawei as its supplier for a network upgrade through a cloud-native 5G-Capable
Core, as part of a group-wide move to digitally transform its units and other sectors (Pham,
2023). In this deal, Huawei will oversee the phased rollout of the upgrade, which will unify
existing legacy core network elements in a single vendor cloud-native core network (ibid).
Through a partnership with a big telecommunication conglomerate like MTN-Uganda, Huawei
will access a database of 19.5 million subscribers, 12.1 million mobile money users, and 8.2
million active data users (MTN, 2024). This will enable Huawei to cement its position as a
dominant actor in the expansion of Uganda’s digital infrastructure, while equally extracting
data from the users of its partners like MTN-Uganda, hence locking in other actors from

competing.

216



6.4 Intersections of New Constitutionalism Mechanisms with Kenya and Uganda’s Data
Governance Ecosystems

The identified 57 New Constitutionalism mechanisms of data governance in Kenya and Uganda
were classified under the 12 broader parameters. These parameters include Data Laws and
Regulatory Frameworks Reform; Building Digital Infrastructure and Technology; Political
Economy of Data; Capacity Building and Expertise; Global and Regional Influences;
Surveillance and Privacy; Reform Institutions of Data Governance; Civil Society and
Advocacy; Access and Control over Data; Weaken Citizens’ Data Ownership and Intellectual
Property; Algorithmic Bias; and Data for E-Commerce. (see Figure 1). As discussed earlier
under section 6.1, my coding of Gill’s new constitutionalism aspects of Data Governance in
Kenya and Uganda yielded 36 mechanisms of high-level abstraction, 13 mechanisms of
medium-level abstraction, and 8 low-level abstraction mechanisms. Sections 6.2 and 6.3 have
shown differing degrees of the permeation of neoliberal lock-in mechanisms of data governance
in Kenya and Uganda. This is given the two countries’ differing levels of digitalisation,
regulation of the data ecosystem, and concentration of private sector actors in the tech sector
(data centres, innovation labs, data colocation centres, and tech devices manufacturing, among
others). However, there were some similarities between the two countries that field data was

able to unravel.

One common aspect that field data revealed was that both countries' data regulatory frameworks
have inbuilt mechanisms that enable them to intervene in regulating data by imposing fines for
tech companies that violate the laws. The Uganda Personal Data Protection and Privacy Act of
2019 imposes fines of up to 2% of annual turnover (GoU, 2019) while the Kenya Data
Protection Act of 2019 imposes fines of $38,533 or 1% of annual turnover (GoK, 2019). All
these are commendable measures that can be deployed to punish corporations that breach
people’s data privacy and or illegally collect, process, store, and transfer data within or outside
the two countries' respective territories. Despite these fines, both countries are vulnerable when
it comes to regulating big tech companies like Huawei, Amazon, Microsoft, Google, Facebook,
Visa, Mastercard, and ZTE, among others, given their deeply entrenched dependence on these
companies for digital infrastructure and capacity building. For example, both countries have
outsourced the services of Huawei for rolling out E-Government and expansion of fibre optic
cables, while both received financing from Google and Microsoft Azure to develop their
respective data protection policies. This has led the two countries to be unable to counter the
companies’ neoliberal lock-in goal of extending the influence of market forces, as they have

used this infrastructure built for the two governments to tether all people using ICT services to
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their platforms. Subsequently, this has given the three companies a fast-mover advantage over

local tech start-ups and limited the two governments’ freedoms to regulate their activities.

Findings revealed similarities between the two countries’ approaches regarding the regulation
of cross-border data flows. Two modes of governance, cross-border flow of data, are being
debated in Kenya and Uganda, i.e., between hard localisation and soft localisation. The former
is a stricter form of localisation that prohibits all cross-border transfer of personal data, e.g., the
European Union’s General Data Protection Regulation (GDPR), which prohibits data flows to
certain countries (subject to exceptions, including for the relatively few countries whose laws
offer adequate protection for the transferred data) (Medine, 2024). The GDPR permits data to
flow across the border if the receiving country provides adequate protection as determined by
the European Commission, with no single African country deemed eligible to date (Medine,
2024). As earlier discussed, compliance with the GDPR approach is enshrined under Article 48
(Conditions for transfer out of Kenya) of the Kenya Data Protection Act for 2019, and Article
19 (Processing personal data outside Uganda) of the Uganda Personal Data Protection and
Privacy Act for 2019. From a new constitutionalism perspective, this enables full international
mobility of data from these two countries and allows tech companies to create and extend the
influence of data markets. Ultimately, this locks the two countries into digital colonialism by

insulating tech companies from democratic control by the two countries.

Just like the majority of African countries, Kenya and Uganda are highly vulnerable to digital
colonialism because they lack adequate data protection measures, manpower, and infrastructure
to prevent the theft of data. Indeed, once extracted, this data is kept in foreign databases where
neither Kenyan nor Ugandan innovators and start-ups can access it. It is always hard for
countries to access such data, given its location outside their territories and even outside
international territories through offshore data centres. Moreover, whatever partnerships have
been forged by tech companies like Huawei with local companies like Safaricom in Kenya and
MTN-Uganda have largely strengthened the former’s expansion into the two countries’ digital
space. Moreover, this has been further strengthened by the two countries’ acceptance of tech
companies like Huawei and Facebook, as the former aids them in spying on political opponents
while the latter aids in election manipulation. For example, by leveraging Facebook’s weak
strategy of sharing data with third-party apps, Cambridge Analytica was able to harvest the
personal data of Kenyan voters that senior executives were “filmed describing its dominant role
in Kenyan President Uhuru Kenyatta’s election campaigns in 2013 and 2017 and were caught

boasting about psychological manipulation, entrapment techniques, and fake news campaigns”
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(Coleman, 2019). The same goes for Huawei, which helped the government of Uganda spy on
its political opponents by hacking into their encrypted communications and social media
accounts (Ikem, 2023). These collaborations between tech companies and the governments of
Kenya and Uganda lock the latter in a position where they cannot effectively tame the activities

of Huawei (Uganda) and Facebook (Kenya) regarding cross-border data transfer.

Finally, findings also revealed that data regulatory frameworks in Kenya and Uganda have been
crafted with several weak provisions that can be triggered to obstruct the two states’ capacity
to control the power that big tech wields over the data value chain and ecosystem in Kenya and
Uganda. For example, concerning data localisation (see Table 4 below), Uganda’s Data Act
perpetuates neoliberal lock-in through (a) minimal data localisation requirements to facilitate
the free movement of data, and (b) limited state control over data processing. These two
scenarios relate to Gill’s new constitutionalism mechanisms as the former aligns with neoliberal
principles of market liberalisation and minimal restrictions on trade and investment, while the
latter adheres to the neoliberal preference for reducing government interference in market
operations. Kenya’s penalty framework for data rights violations is more susceptible to
manifestations of neoliberal lock-in as it favours less regulatory burden on businesses (big tech),

a key intermediate goal of New Constitutionalism.

Comparison of Data Protection Acts for Kenya and Uganda and Possible Neoliberal Lock-
ins

Aspect Comparison of the Kenya Data Higher Chances for
Protection Act of 2019 & Uganda Data Manifestations of Neoliberal
Protection and Privacy Act of 2019 Lock-in

Collection of KENYA: Direct and indirect data Tech companies compel

Personal Data

collection from the data subject is allowed.
The latter is permissible only after
obtaining prior consent from the data

subject.

UGANDA: Collection of personal data is
permissible only after obtaining prior

consent from the data subject. There is no
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consumers of digital products
to “voluntarily” share their
data by accepting terms and
conditions & allowing

cookies. This denies
consumers the choice to opt

out of granting their consent.



Commercial

Use

of

Personal Data

Cross-border

transfer

of

Personal Data

Location
Computing

Facilities

of

mention or distinction between direct and
indirect data collection.

KENYA: Preconditioned use of personal
data for commercial purposes, i.e., proof
of consent from a data subject, and
anonymised data to ensure that the data

subject is no longer identifiable.

UGANDA: An entity is free to process
personal data for commercial use except if
a data subject writes to a data controller
and requests that their data not be used for
direct marketing.

KENYA: Cross-border data flows are
restricted to jurisdictions in which the
Kenyan Data Commissioner has proof of
‘appropriate safeguards’ for data security
and protection. Sensitive personal data
transfer requires consent from the data

subject.

UGANDA: Transfer of personal data
outside Uganda may occur where there is
proof that adequate data protection
measures exist in the country where the
data is processed or stored, and with data
subject's consent

KENYA: Based on the strategic interests
of the state and the protection of revenue,
a certain nature of data processing shall
only be conducted through a server or a
data centre located in Kenya.

UGANDA: No

data localisation

requirements except for electronic money

Kenya's emphasis on consent
and anonymisation exhibits
regulatory oversight and a
for

robust framework

protecting consumer rights.

Uganda’s Act favours market
mechanisms and commercial
interests by default, making it
more susceptible to neoliberal
lock-in.

Lack of a definition of what
includes appropriate
safeguards and what does not
has created a loophole,
allowing tech companies to

continue data extraction out of

Kenya and Uganda
Minimal data localisation
requirements and minimal

state control over data

processing facilitate the free
movement of data, thus
aligning with neoliberal lock-

n.



issuance and areas of strategic interest to

the state

Penalties/fines KENYA: Any firm that infringes the

for Violation provisions of the Act (e.g., transferring,

of Data Rights sharing, and storing data illegally) will pay
an administrative penalty of Five Million
(5,000,000) Kenya shillings* or 1% of the
corporation’s annual gross turnover, and
also compensate a data subject (GoK,
2019).

UGANDA: A Corporation found guilty of
violating the data protection safeguards
will be liable to pay a fine not exceeding

2% of the corporation’s annual gross

turnover (GOU, 2019)

Lower penalties favour less
regulatory burden on
businesses (big tech) by the
state, making such a data
ecosystem  susceptible to

neoliberal lock-in

Table 3. Comparison of Data Protection Acts for Kenya and Uganda and Possible Neoliberal Lock-ins. Source: Author

Ultimately, tech companies leverage these weak data localisation requirements to reduce the

two countries’ sovereignty and weaken their democratic authority and local control over the

economy (data in this case) while obstructing alternative development paths (Gill & Cutler,

2014). This is not an ideal situation for latecomers to digitalisation, like Kenya and Uganda,

who are striving to achieve a digital transformation and transform from merely consumers to

competitive innovators and exporters in the digital economy.

35 Five million (5,000,000) Kenyan Shillings is equivalent to approximately $38,387




6.5 Implications of the Data Governance Ecosystem on Gainful Participation in E-Commerce
by Kenya and Uganda

As explained in Section 6.1, the researcher uses the parameter of Data for E-Commerce as an
overarching parameter to see how the other 11 parameters of new constitutionalism in data
governance create certain neoliberal powers that lock in gainful participation in E-Commerce
by Kenya and Uganda. In Chapter Two, the literature review showed that through precise and
predictive algorithms, tech companies can influence consumers’ choices on E-Commerce
platforms through advertising, self-preferencing (whereby big companies front their products
on search listings over those of their competitors on E-Commerce platforms), and profit
cannibalisation. Through such measures, big tech companies can dominate the entire value
chain of the digital economy’s two facets, i.e., data and E-Commerce. For countries like Kenya
and Uganda, which are still digitally catching up, this can either trap them at the lower end of
the data and E-Commerce value chain (data labelling, customer support, MSME:s sellers, lower-
end logistics and data collection) or lock them out of the market entirely. This subsection,
therefore, illuminates the findings on how neoliberal lock-ins on data governance in Kenya and
Uganda are affecting the two countries’ gainful participation in E-Commerce. The
dissertation’s working definition of gainful participation in E-Commerce is that local start-ups
should sustainably compete in sales and profit from E-Commerce and data, just like big
platforms, and should ensure that national and regional data policies work to sustain this

delicate balance.

6.5.1 E-Commerce Participation in Kenya

Under Chapter One (Section 1.5), the researcher hypothesises that the current data governance
model has created a skewed and exclusionary online marketplace (E-Commerce) in favour of
big tech and constantly makes it hard for Kenya, as a latecomer to digitalisation, to participate
in E-Commerce gainfully. As hypothesised, research findings revealed that by leveraging their
domination of the digital infrastructure, tech companies are monopolising E-Commerce and
leaving local companies struggling, with some ultimately being edged out of the market. For
example, Starlink (a satellite internet constellation providing internet) is disrupting Africa’s
telecom sector and has sparked complaints from local providers. In Kenya, Safaricom, the
leading telecom in Kenya, has lodged a complaint to the Communications Authority of Kenya
(CA) calling for stricter regulations on satellite internet providers like Starlink to level the

playing field (Quadri, 2024). In the letter, Safaricom proposes that satellite internet providers

222



like Starlink should partner with local networks rather than being granted independent licenses
(Quadri, 2024), as doing so risks outcompeting local telecoms in Kenya. Field findings revealed
that since its launch in Kenya in July 2023, Starlink rolled out increasingly competitive pricing
options (cheaper monthly subscription plans) and options that allowed Kenyans to rent the
required internet access hardware (Starlink Dish, mounting hardware, router, cable, and power

supply) rather than having to purchase it for more than $350 (Ross, 2024).

There is no doubt that Starlink’s entry into Kenya has expanded the country’s internet
infrastructure, as satellite internet users grew from 405 to 4,808 by March 2024 (Okafor, 2024).
However, Starlink’s aggressive marketing strategy has also led to price wars with local telecom
internet providers like Safaricom, Airtel, and Faiba, among others. For example, in June 2024,
Starlink introduced competitive prices, listing its 50 gigabits (GB) monthly data bundle at
Ksh1,300 ($10.16), which was less than half of Airtel’s price of Ksh3,000 ($23.44) and
Safaricom’s price of Ksh2,500 ($19.53) for a 45GB (Mwangi K. , 2024) or Ksh6,000 for 50
GB (Okafor, 2024). Starlink has also “forced” Safaricom to reduce the prices of its Wi-Fi
routers (Huawei 4G) from KES 10,999 ($85) to KES 6,999 ($53) (Okafor, 2024). While this is
good for Kenyan consumers who require cheap data to trade and buy goods and services online
(especially on social media like Facebook, WhatsApp, and TikTok), it affects another mode of
E-Commerce, i.e., local telecom and internet operators, including killing off the prospects of

other potential local telecom actors.

Beyond telecom companies, Kenya’s liberal stance on cross-border data flows is facilitating a
growing competition between local (start-ups) and big foreign E-Commerce platforms. The
researcher hypothesised that while digitalisation is on the rise, governance of data, especially
cross-border data flows, will determine how Kenya can leverage E-Commerce for the structural
transformation of its economy. This is because data extraction is cut-throat since the growth of
digital platforms is directly linked to their capacity to collect and analyse digital data, coupled
with their interests and behaviour, which depend greatly on how they monetise that data to
generate profits (Chen, 2015; Liu, 2010). Thus, E-Commerce platforms thrive more due to data
extracted from daily visits of users. This implies that Kenyan E-Commerce start-ups with fewer
subscribers and visitors cannot predict consumers' behaviour patterns, ultimately limiting their
advertising and sales. Field findings revealed that due to the inability to cope with big E-
Commerce and data-centric companies like Jumia and Kilimall, several E-Commerce platforms
in Kenya have either fallen under receivership or acquisition. For example, due to its inability

to attract a minimum threshold of clientele and an economic downturn, in July 2024, Copia
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Global (a Kenyan B2C E-Commerce and financial services startup launched in 2013) decided
to liquidate its assets (delivery trucks, warehouses, and office equipment), offer severance
packages to its 1,500 employees, and pay creditors (Okorie, 2024). Local start-ups that went
into receivership in 2023 over the same reason include Sendy, a logistics startup firm building
fulfilment infrastructure for E-Commerce and consumer brands (Otieno, 2023), Zumi (an
apparel E-Commerce platform) and Twiga Foods (an online food distribution platform). Other
E-Commerce platforms like Notify Logistics, Sky Garden, Zumi, RejaReja, and Wabi have
ceased operations between 2022 and 2023 (Dosunmu, 2023). It is not surprising that while these
start-ups are closing, non-Kenyan platforms like Jumia and Kilimall are thriving and expanding,
given the number of visitors they attract daily, i.e., over 100,000 and 20,000 visitors
respectively (UNCTAD, 2018) because they can amass this user data to dominate E-Commerce
in Kenya. As a result, local E-Commerce platforms are successfully locked out of data, which

is essential for a company’s innovation or scaling up participation in E-Commerce.

The poor performance of local start-ups is also aggravated by the domination of dominant E-
Commerce platforms by foreign goods rather than Kenyan ones. Field data revealed the
presence of neoliberal lock-ins created by Jumia, which is actively attracting more sellers from
mainland China to diversify the products available on its platform. For example, in 2016, Jumia
opened an office in Shenzhen to connect more Chinese vendors to the platform, and as a result,
there are about 1,500 Chinese sellers on Jumia’s marketplace, including flagship stores of some
well-known Chinese brands such as Huawei, Xiaomi, and Skyworth (Africa Business, 2024).
This lock-in i1s perpetuated by the fact that digital products like phones, routers, computers,
tablets, and MicroSD Cards, among others, which are largely from China and the U.S.A.,
dominate the product catalogue of Jumia. This creates a double negative impact, i.e., an E-
Commerce Platform that concentrates sales on non-Kenyan products, which are ultimately the
very infrastructure that facilitates data harvesting out of Kenyans. Limited integration of local
Kenyan producers across the E-Commerce value chain constrains the opportunity for market

diversification by African supply chain actors.

In Chapter Two, the literature reviewed claimed that capitalism has turned to data as one way
to maintain economic growth through digital technologies, with data increasingly becoming
central to firms and their relations with workers, customers, and other capitalists (Srnicek,
2016). In Kenya, the rising gig economy and remote working present neocolonial lock-ins by
creating new systems of overbearing surveillance, worker profiling, worker rating, and

precarious working conditions in data sweatshops. The collusion among big tech companies to
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exploit workers can be seen when Apple, Google, Intel, and Adobe colluded not to recruit or
hire each other to avert a possible salary war (Rushe, 2014). In Kenya, Facebook’s data
sweatshop in Nairobi (the first of its kind in Nairobi) entails nearly 200 young men and women
(data labellers) from countries across Africa sitting at desks glued to computer monitors, where
they view and remove illegal or banned content (videos, photos, posts of murders, rapes,
suicides, and child sexual abuse) from Facebook before it is seen by the average user, only to
be paid $1.50 per hour (Perrigo, 2023). As Kenya’s digital economy grows, the lack of labour
laws on gig workers presents significant challenges, as it may see a rise in digital sweatshops,
low wages, digital surveillance, and low levels of gig workers' unionisation. This will trap gig
workers, e.g., data labellers and E-Commerce workers (managers, customer care, marketing,
product design, and logistics) at the lower end of the E-Commerce value chain and risk the

stagnation of the sector in Kenya.

Lastly, Kenya’s liberal cross-border data flow regime is leading to the rise of a cloud empire in
the country. This is evidenced by the increasing establishment of “African bases” in Nairobi by
tech companies like Amazon, Microsoft, Visa, Facebook, Google, and Huawei, among others
(see Section 6.2.3). Field findings revealed that these tech companies are not only dominating
the digital infrastructure market but are also consolidating their power through co-optation
(disguised as partnerships) of local tech and E-Commerce companies. For example, while
Huawei dominates the provision of digital infrastructure (fibre cables, computers, phones,
routers, modems) in Kenya, it has also partnered with Safaricom as its official 4G and 5G

internet network and routers partner (Safaricom, 2023).

Furthermore, in January 2022, Visa and M-Pesa (one of Kenya’s most popular digital payment
services) announced a partnership that will see M-Pesa customers make Visa Direct payments
to over 30 million accounts across Africa (Mbego, 2022). On 2™ June 2022, Safaricom and
Visa launched an M-PESA GlobalPay VISA Virtual Card aimed at enabling M-PESA
customers to shop online globally and to make seamless and secure payments at merchant
locations throughout Visa’s Global Network (Safaricom, 2022). From a consumer’s angle, this
partnership is beneficial as the M-PESA GlobalPay Visa Virtual Card will be exclusive for
international, online payments outside the country to protect customers from incurring forex
conversion costs on local online payments billed in Kenyan Shillings (Safaricom, 2022).
However, this locks in Safaricom’s future potential independent online payment innovations to
Visa, thus creating dependence on the latter for international E-Commerce, further stifling

Kenya’s financial technology sector.
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6.5.2 E-Commerce Participation in Uganda

Under Chapter Two (section 2.8), the surveyed literature by Atkinson & Cory (2021) proposes
that scholars should ask questions concerning (a) how countries are positioning themselves in
the era of E-Commerce governance with regards to data governance (whether they are
sanctioning free cross-border data flows or restricting such flows), and (b) to what extent do
international commitments constrain domestic policy space in particular, with regards to data

protection?

The governance of data as a critical resource is because if left poorly regulated, tech
corporations accumulate users within the collapsed context of time and space, who in turn
become commodities offered to marketers and advertisers (Oyedemi, 2019; Ndemo & Wesiss,
2017). This analogy was confirmed by field findings in Uganda, where users’ data has been
illegally shared with E-Commerce firms from the global north. For example, in 2020, SafeBoda
(a ride-hailing company in Uganda) shared users’ personal data with an analytics company
called CleverTap, and was found not to comply with the legal requirement to disclose to the
data subjects the recipients of the data collected from them (NITA-U, 2021). CleverTap is a
data processor that offers Software as a Service for customer lifestyle management and mobile
marketing (Idoot, 2021). This data was later used by SafeBoda to open SafeCar, a car-hailing
service in Uganda and Nigeria in 2022 (The Observer, 2022). This example shows how E-
Commerce platforms in Uganda, like SafeBoda, are leveraging data to expand their business
scope (from motorcycle-hailing to car-hailing services) while potentially locking in competition
from other local ride-hailing startups like Rida and Diva Taxi (an all-female ride-hailing

service). This was confirmed by the Executive Director of Diva Taxi:

“Companies like SafeBoda have used their first-mover advantage to not only expand their
business scope but have also made it hard for embryonic start-ups like Diva Taxi to thrive,
with others like Bolt having closed shop. This has been possible because SafeBoda has used
its clients' data...over 500,000 customers.... sometimes illegally, to partner with data-
centric companies in the U.S.A. and China to forecast customers’ consumption behaviour
and market trends and thus launch tailored business services. Companies like Diva Taxi,
which are yet to gain such a high clientele base, are unable to leverage the opportunities that

such data would present to our market expansion”3®.

36 Interview: Executive Director, Diva Taxi, 10%/12/2023, Kampala
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Under Chapter One (Section 1.5), the researcher hypothesises that the current data governance
model has created a skewed and exclusionary online marketplace (E-Commerce) in favour of
big tech and constantly makes it hard for Uganda, as a latecomer to digitalisation, to participate
in E-Commerce gainfully. Through partnerships with local tech and E-Commerce companies
in Uganda, big tech corporations are consolidating their domination of both data and E-
Commerce sectors while locking in their local counterparts to lower positions in the two sectors.
For example, in Uganda, Mastercard and MTN-Uganda (a leading telecommunication company
in Uganda) launched a prepaid virtual card tailored for MTN’s mobile money customers to

ensure seamless card payments and instant cross-border money remittance (MTN, 2024).

Furthermore, as a mechanism to invest in the budding data economy in Uganda, Facebook,
Airtel Uganda, and Bandwidth & Cloud Services Group (BCS) have partnered to develop
800km of optical fibre infrastructure in Uganda to boost 3G and 4G connectivity in Uganda and
its neighbouring countries (Bannerman, 2018). Such partnerships with budding fintech
companies in Uganda should be viewed as a strategy to short-circuit their independent growth
and constrain the evolution of locally adapted digital trade and trade-facilitating solutions.
Indeed, the growth and competitiveness of local E-Commerce payment solutions in Uganda
risk being compromised by such partnerships, as their chances of evolving to address local E-
Commerce needs are limited in scope and timeframe. A Ugandan-based fintech analyst hinted
at this argument:
“While partnerships can be leveraged for the growth of a digital firm, they can also
constrain the evolution of locally developed initiatives. To fully evolve and adapt to local
needs, start-ups should be nurtured to grow by navigating the local dynamics of an
economy...they should not be rushed to expand through partnerships, where some local
development models are negated and replaced by big tech models...in the end, this leaves
local start-ups as mere foreign agents for big tech and constrains the expansion of national

and regional digital value chains™?’.

As hypothesised, field findings revealed that by leveraging their domination of the digital
infrastructure, tech companies are monopolising E-Commerce in Uganda and leaving local
companies struggling, with some ultimately being edged out of the market. For example,
Huawei, MTN-Uganda, and Airtel Uganda, who dominate the digital infrastructure in Uganda,
have monopolised the data and E-Commerce market in Uganda, forcing out other startups like

Smile Telecom and K2 Telecom (owned by the Buganda Kingdom). Both K2 and Smile

37 Interview: Fintech Analyst, 9%/12/2023, Kampala
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Telecom closed due to their inability to compete with the cut-throat prices in Uganda’s telecom
sector, dominated by MTN-Uganda and Airtel, whose internet infrastructure is further beefed
up by their partnerships with Huawei, Facebook, and Google (Twaha, 2018). A lock-in effect
here is that these leading companies are foreign-owned, with MTN-Uganda from South Africa,
Airtel from India, and Huawei from China, which creates a rent-seeking trend in Uganda’s
telecom sector and E-Commerce (data vending and mobile money) sectors. As a result, this
stifles the growth of Ugandan-based companies like K2 Telecom, which leaves the country

perpetually dependent on foreign tech companies for its digitalisation agenda.

Beyond telecom companies, Uganda’s liberal approach to cross-border data flows is facilitating
a growing competition between local (start-ups) and big foreign E-Commerce platforms. The
researcher hypothesised that while digitalisation is on the rise, governance of data, especially
cross-border data flows, will determine how Uganda can leverage E-Commerce for the
structural transformation of its economy. Field data revealed that due to the inability to cope
with big E-Commerce and data-centric companies like Jumia and KiKuu, several E-Commerce
platforms in Uganda are being edged out of the market. Local E-Commerce platforms,
including Kikuubo Online, OLX Uganda, Hello Food, Home Duuka, and Goods Express, have
ceased operation, while others like Wave Momo, Jumia retail, Jiji, Kikuu, Kilimall, Cheki,

Eyetrade, Dondolo, Masikini, 2fumbe and Bazebo (Kasoma, 2023) are reportedly struggling.

Moreover, the leading E-Commerce platforms in Uganda (Jumia and KiKuu) majorly sell non-
Ugandan products (UNCTAD, 2018), leading to less integration of local actors in their
respective E-Commerce platforms. Even semi-local companies like Copia Global, which
expanded its operations to Uganda in July 2021, suspended its operations two years later (2023),
citing the economic downturn and constrained capital markets, choosing to focus on its Kenyan
markets (Fakiya, 2023). Left unchecked, this uneven E-Commerce terrain may create a skewed
market where foreign dominant platforms are reaping the benefits and local ones are mere

consumers of digital trade products.

Understanding the modus operandi of big tech in data governance is important to understand
how it ultimately dominates the E-Commerce ecosystem in Uganda. Big tech relies on
surveillance and harvesting both personal and non-personal data to rack up sales and futuristic
production, all critical ingredients in E-Commerce. For example, Google extracts user data from
Google Search, Maps, Ads, Android location services, and Gmail, among others, to get one of

the richest collections of accurate information on the planet (Ngila & Sheik, 2022). In Uganda,
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6.6

Mastercard and MTN Uganda (a leading telecommunication company in Uganda) launched a
prepaid virtual card tailored for MTN’s mobile money customers to ensure seamless card
payments and instant cross-border money remittance (MTN, 2024). Such partnerships with
budding fintech companies in Uganda should be viewed as a strategy to short-circuit their
independent growth and constrain the evolution of locally adapted digital trade and trade-
facilitating solutions. Indeed, the growth and competitiveness of local E-Commerce payment
solutions in Uganda risk being compromised by such partnerships, as their chances of evolving
to address local E-Commerce needs are limited in scope and timeframe. A Ugandan-based
fintech analyst hinted at this argument:

“While partnerships can be leveraged for the growth of a digital firm, they can also constrain
the evolution of locally developed initiatives. To fully evolve and adapt to local needs, start-
ups should be nurtured to grow by navigating the local dynamics of an economy...they should
not be rushed to expand through partnerships, where some local development models are
negated and replaced by big tech models...in the end, this leaves local start-ups as mere
foreign agents for big tech and constrains the expansion of national and regional digital value

chains”3%,

Conclusion

By situating the dissertation’s data analysis within Gill’s New Constitutionalism theory, the
researcher aimed to uncover the underlying mechanisms through which power is exercised and
contested in the realm of data governance, illuminating its implications for Kenya and Uganda’s
E-Commerce participation. This section has provided a comparative analysis of the underlying
mechanisms through which power is exercised and contested in Kenya and Uganda’s data
governance ecosystems. Field data revealed that while both countries are at different levels of
digitalisation, with Kenya having a slightly developed data ecosystem (laws, infrastructure, and
human resources), they are both ill-prepared to regulate the hyper-evolving data laws and the
ever-increasing power and influence of leading tech corporations like Google, Facebook,

Microsoft, Apple, Huawei, Amazon and Alibaba, among others.

The section has also discussed how neoliberal lock-ins manifest in Kenya through reliance on
tech companies for digital infrastructure, weak data laws and regulatory frameworks, and
growing influences of both data actors and countries like China, the U.S.A., and the EU as they

shrink the policy space and sovereignty of Kenya and Uganda to regulate cross-border data

% Interview: Fintech Analyst, 9%/12/2023, Kampala
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flows. For example, the section illuminated how the design of Kenya and Uganda’s data policies
to reflect the EU’s GDPR has extended the influence of the EU on the two countries’ digital
sovereignty by creating a liberal data regime (depoliticising the data economy), which enables
tech companies to achieve full international data mobility and extend their influence.
Ultimately, this has an impact on how local tech start-ups and businesses in Kenya and Uganda
perform in E-Commerce. It is this impact that the dissertation discusses next under Chapter

Seven.

230



7.1

Chapter Seven: Neoliberal Lock-Ins of Data Governance: Implications
for Gainful Participation in E-Commerce by Kenya and Uganda

Introduction

The main research question that this dissertation revolves around is: “What power relations are
involved in data governance and how do they shape gainful participation in E-Commerce by
Kenya and Uganda?” To answer this question, I deployed three sub-questions i.e., (1) How is
data and its mode of governance powerful in determining a country’s gainful participation in
E-Commerce; (2) What are the gaps in the data policies for Kenya and Uganda that work as
an open door for big tech and enable them to hold power over the countries’ critical data, and
(3) Given the different data regulatory regimes by Kenya and Uganda in addition to the data
provisions in ongoing E-Commerce negotiations at the WTO and AfCFTA, how can a Pan
African data governance strategy which supports gainful participation in E-Commerce by
Kenya and Uganda be developed? To answer the above question and sub-questions, the
dissertation revolves around four objectives i.e., (a) To identify the key actors in data
governance and E-Commerce, their policy positions, and their interests, especially as they
relate to national, regional and global E-Commerce and Data governance policy frameworks;
(b To find out whether and how power relations shape data and E-Commerce policies and
processes (trade negotiations) in Kenya and Uganda; (¢) To determine whether and which
neocolonial tendencies of data governance can be identified in Kenya and Uganda’s data and
E-Commerce regulatory frameworks; and (d) To recommend key proposals for consideration
in a comprehensive Pan-African data governance strategy that harmonizes the data regulatory
frameworks of Kenya and Uganda, while integrating provisions from ongoing E-Commerce

negotiations at the WTO and AfCFTA.

Under this Chapter, the researcher now discusses the findings concerning the stated research
question and objectives in Chapters One and Four. This chapter also interprets the significance
of these findings by contextualising them in the context of the existing literature on data
governance, data colonialism, E-Commerce, and Stephen Gill’s New Constitutionalism (NC).
Through these approaches, this Chapter will illuminate whether the findings on data governance
ecosystems in Kenya and Uganda and their impact on the countries’ gainful participation in E-

Commerce relate to the existing literature identified in Chapters Two, Three, and Five.
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7.2 Summary of Key Findings

Before discussing the findings, it is important to re-echo the key findings on the governance
ecosystems in Kenya and Uganda and their impact on the two countries’ gainful participation
in E-Commerce. Using Gill's New Constitutionalism theory, the researcher traced 57 New
Constitutionalism mechanisms that lock in neoliberal reforms in data governance and thus
inhibit the governments of Kenya and Uganda from effectively regulating big tech. Categorised
into high, medium, and low abstraction levels, these NC mechanisms focused on data regulatory
frameworks, digital infrastructure, data regulatory institutions, and E-Commerce, among
others. One of the findings was on power asymmetries in data governance, with results
revealing that Tech companies like Google, Huawei, ZTE, Amazon, Microsoft Azure, Visa,
Facebook, Mastercard, and Jumia wield substantial control over the data value chain, i.e.,
collection, processing, storage, and use in Kenya and Uganda. This has been enabled by liberal
provisions on [free] cross-border data transfer/flow in the two countries' data regulatory
frameworks that reduce state regulation. With data being at the core of E-Commerce, the
concentrated ownership by these companies enables them to control the E-Commerce levers in
Kenya and Uganda. As a result, this has perpetuated the consolidation of substantial power
imbalances in Kenya and Uganda’s data governance ecosystems, largely influenced by the tech
companies mentioned above. Concerning neoliberal lock-ins in Kenya and Uganda’s data
regulatory frameworks, my findings revealed how big tech companies exploit the gaps in Kenya
and Uganda’s data regulatory frameworks to siphon data with less government and citizens’
oversight. For example, weak penalties for data violations and minimum data localisation
requirements enable these tech firms to transfer data outside Kenya and Uganda with minimum

regulatory interference by the two governments, thus reinforcing neoliberal lock-ins.

Another finding was on the influence of Bilateral, Regional, and Global Trade Agreements on
locking in data regulation by Kenya and Uganda. Trade agreements like those at the World
Trade Organisation (WTO), the African Continental Free Trade Area (AfCFTA), and the U.S.-
Kenya Strategic Trade and Investment Partnership (STIP) push for a liberal cross-border data
flows regime. Influenced by global actors who dominate the digital economy (the EU, China,
and the U.S.), this leads to the undermining of Kenya and Uganda’s national data sovereignty
by prioritising the interests of big tech. This limits the capacity of the governments of Kenya
and Uganda to regulate big tech companies and data in the public interest. Indeed, study
findings revealed that multilateral organisations like the WTO, UNCTAD, and the EU have

played a substantial role in influencing Kenya and Uganda’s data governance ecosystems, often
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encouraging liberal data regimes that prioritise market access for big tech companies over the
protection of local data rights. For example, by selling the GDPR as a global gold standard for
data protection laws, the EU has circumscribed Kenya and Uganda’s policy space for data
regulation, as the two countries have designed their respective data regulatory frameworks to
imitate the EU GDPR. Neoliberal lock-ins also manifest in digital infrastructure. Results
revealed that big tech firms control the digital infrastructure in Kenya and Uganda, cementing
their control over the two countries’ data ecosystems. Investments in cloud computing services,
fibre optic cables, Internet hot spots, and data centres by firms such as Huawei and Google not
only ensure their economic dominance but also lock the governments of Kenya and Uganda

into reliance on foreign technologies.

Another interesting finding was concerning the data regulatory challenges in Kenya and
Uganda. It is key to note that Kenya and Uganda have made strides in developing regulatory
frameworks, including the Kenya Data Protection Act of 2019 and the Uganda Data Protection
and Privacy Act of 2019. However, these regulatory frameworks have gaps, including weak
enforcement provisions, vague definitions, and inadequate resources for data regulatory
institutions. These gaps allow big tech to evade regulatory efforts by the two countries. Finally,
study findings revealed that the data governance ecosystems in Kenya and Uganda illuminate
tenets of digital colonialism, where big tech companies exploit data for E-commerce in the two
countries, just like historical colonialism. These companies are creating a new social and
economic order in the form of a cloud empire that locks out digital latecomers like Kenya and
Uganda from effectively controlling their embryonic data economies. All these findings
illuminate the challenges that Kenya and Uganda encounter in regulating their respective data
governance ecosystems, amongst significant influence from big tech corporations and trade
agreements at bilateral, continental, and global levels. These findings also mirror the
asymmetric power relations between local data and E-Commerce actors in Kenya, Uganda, and
global big tech firms. This is coherent with Gill's New Constitutionalism theory, which critiques

the neoliberal legal frameworks that front the interests of global capital over local sovereignty.

The above findings resonate with the four hypotheses that this dissertation revolves around. The
dissertation’s first hypothesis argued that Data and E-Commerce are mutually reinforcing
variables that Kenya and Uganda must be cognizant of in ongoing E-Commerce negotiations at
the WTO and Free Trade Agreements (FTAs) like the AfCFTA and the U.S.-Kenya STIP. As
discussed in Chapter Six (see 6.2.1 and 6.3.1), constitutional agreements at the WTO, the
Internet Governance Forum (IGF), the AfCFTA, and bilateral FTAs like the STIP (largely
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supported by big tech from countries at the forefront of the digital economy) still prevail over
domestic data laws and frameworks, which may undermine the policy space that Kenya and
Uganda need to regulate cross-border data flows. With data being a critical ingredient for E-
Commerce (Langworthy, 2019), erosion of this policy space circumscribes the extent to which
the local start-ups can leverage this critical resource for their E-Commerce participation. The
second hypothesis argued that the current data governance model has created a skewed and
exclusionary online marketplace (E-Commerce) in favor of big tech and constantly makes it
hard for Kenya and Uganda, as latecomers to digitalisation, to gainfully participate in E-
Commerce. Indeed, my findings revealed that through credit rating, fintech is leveraging data
and algorithms in Kenya and Uganda to exclude the majority of people from mobile credit
(whenever their credit rating scores are low), while leading E-Commerce platforms are rating
products of big businesses on the first search while sending others (especially local products)

on far search clusters, thus benefitting some more than others.

The dissertation also hypothesised that while the digital economy is on the rise, governance of
data, especially cross-border data flows, will determine how Kenya and Uganda can leverage
E-Commerce to structurally transform their economies. This is because data extraction is cut-
throat since the growth of digital platforms is directly linked to their capacity to collect and
analyse digital data, coupled with their interests and behaviour, which depend greatly on how
they monetise that data to generate profits (Chen, 2015; Liu, 2010). Study findings revealed
that due to the inability to cope with big E-Commerce and data-centric companies like Jumia,
KiKUU, and Kilimall, several E-Commerce platforms in Kenya and Uganda have either fallen

under receivership or acquisition.

Lastly, the dissertation hypothesised that Kenya and Uganda need to harmonise their domestic
data governance regimes to increase their negotiating power in E-Commerce negotiations at the
WTO and other FTAs like the AfCFTA and Kenya-U.S. STIP while balancing the interests of
all actors. The findings revealed that the current gaps in the Kenya Data Protection Act of 2019
and the Uganda Data Protection and Privacy Act of 2019 need to be addressed, and their
provisions pushed in the ongoing E-Commerce negotiations at the WTO, AfCFTA, and STIP.
Therefore, the study findings are reflective of the research questions and hypotheses, signifying
the dire need for rethinking data governance ecosystems for Kenya and Uganda if they want to

competitively and gainfully participate in E-Commerce.
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7.3 Interpretation of Findings

7.3.1 Platform Lock-ins and Market Power in Kenya and Uganda

The dissertation showed that over 57 new constitutionalism mechanisms can be traced in Kenya
and Uganda’s data governance ecosystems. Some of the most frequently coded ones are at the
core of the New Constitutionalism theory. It is not only demonstrated that neoliberal lock-ins
of data governance determine the prioritisation of big tech corporations over local startups in
Kenya and Uganda. It also puts constraints on the two countries' economic policy space, thus
intervening in their regulation of data for E-Commerce. The study findings imply that enabled
by weak data governance ecosystems in Kenya and Uganda, neoliberal lock-ins have
consolidated the dominance of big E-Commerce platforms in the two countries, e.g. Jumia,

Kilimall, and KiKUU.

As Gill (2008) argues, New Constitutionalism theorises that legal and institutional structures
are gradually designed to favour transnational capital. Indeed, new constitutionalism not only
locked in the first wave of a neoliberal agenda in the 1990s (Glatzer, Neumann, & Miiller,
2024), but it still does so by consolidating asymmetrical power relations and locking data
governance into digitalisation. This is evident in Kenya and Uganda, where data regulatory
frameworks are skewed to advantage a handful of foreign-domiciled big E-Commerce
platforms over national start-up ones. As the researcher argues in sections 6.2.1 and 6.3.1, weak
provisions in Kenya and Uganda’s data laws and regulatory frameworks, coupled with the two
countries’ heavy dependence on data infrastructure, shift power from the democratically elected
Governments to the big tech corporations, dictating what Gill (2014) would term as a

mechanism to insulate the economy from democratic control.

As study findings in Chapter 6 revealed, big tech companies and leading E-Commerce
platforms in Kenya and Uganda enjoy dominant market power due to the liberal nature of the
two countries' data policies concerning cross-border data flows. A clear reading of the Kenya
Data Protection Act of 2019 and the Uganda Data Protection and Privacy Act of 2019 shows
that the two countries subscribe to a widely acknowledged argument that, given the infinite
nature of data, it should be allowed to flow freely, as every country and business entity can
always access this “infinite” resource. Indeed, this is partially true as data can only be

economically beneficial if the information from where it is derived is analysed, collocated,
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stored, and used to influence a specific aspect of the actors’ interests, e.g., production,
advertising, distribution, and social mobilisation. However, data is not impartial as its control
often translates to power, influencing who can participate in E-Commerce, on what terms, and
with what level of success. As argued under sub-chapters 6.2.1 and 6.3.1, the Kenya Data
Protection Act 0f 2019 and the Uganda Data Protection and Privacy Act of 2019 have loopholes
concerning cross-border personal data transfers, which big tech can exploit to reduce
government control on data flows. This either-or approach works best for tech companies to
transfer data outside Kenya and Uganda, as it creates laxity from the two States by making them
unable to detect and deter any unlawful cross-border data transfer in time. For example,
whereas both data Acts restrict cross-border data flows to jurisdictions in which the Kenyan and
Ugandan Data Commissioners have proof of ‘appropriate safeguards’ for data security and
protection, there is no definition of what constitutes appropriate safeguards and what does not
(Babalola, 2023). This makes Kenya and Uganda equally vulnerable to New Constitutionalism's

goal of achieving full international mobility (of data in this case).

In Chapter 3, the researcher argues that Gill’s new constitutionalism is the best theory to use to
assess the power relations involved in data governance and how they shape gainful participation
in E-Commerce by Kenya and Uganda. Gill’s perspective of New Constitutionalism is best
hinted at by Calzati (2021) who argues that what we are witnessing is the emergence of
federated forms of technological globalization (contested internally as much as externally) in
which the circulation of data, tech expertise, innovation, and policies can be favoured as much
as hindered by competing discourses, actors, and technologies belonging to and traversing
different networks of power at once. This new emerging form of technological globalisation is
being advanced through what Celeste (2020) calls “digital constitutionalism”, an ethos that
advocates the perpetuation of foundational principles, such as the rule of law, the separation of
powers, democracy, and the protection of human rights, in the mutated scenario of the digital
society. Coding results revealed a New Constitutional mechanism for creating and expanding
capitalist (data in this case) markets in Kenya and Uganda. This capitalist expansion is enabled
by the two countries’ data Acts, which stipulate that certain types of data (all but government
data) may be exported or processed and stored outside national boundaries. This externalisation
of data limits the ability of the governments of Kenya and Uganda to safeguard their right to

data access.

Both the Kenya Data Protection Act of 2019 and Uganda’s Personal Data Protection and

Privacy Act of 2019 lack specific measures through which the two states can trigger mandatory

236



access to the tech company’s data stored outside their respective territories. This lack of clarity
locks in the state from effectively detecting and prohibiting data breaches at an earlier stage,
signifying the increasing data violations in Kenya and Uganda and the attendant fines by the
ODPC and the PDPO as discussed in Chapter 6 above (see subchapters 6.2.2 and 6.3.1).
Ultimately, this perpetuates the core interest of foreign capital (big tech in this case), i.e., data
extractivism due to reduced regulation of data by the state. In Tables 2 and 3, the dissertation
showcased how neoliberal lock-ins are likely to manifest in Kenya and Uganda’s respective
Data Protection Acts of 2019. The tables show that the laws do not have “teeth” to tame big
tech corporations like Google, Amazon, and Facebook, among others, who have hidden under
the “opt-out” approach to siphon users’ personal data. While letting people opt out of data
collection is better than not giving them any choice at all, it gives too many giant tech companies
plausible deniability for the rampant hoovering of your personal information and allows them
to implicitly blame the victim when they overreach. Indeed, the current opt-out approach creates
a false belief that it is the data subject (user of a platform) who is in control when, in reality, it
is the tech company. Barrett (2019) explains this:

An “opt-out” paradigm means that data collection happens automatically, and you have to

actively seek out ways to stop it. Under “opt-in,” you must affirmatively grant a company

the right to access that data before it can do so. You’re in control from the start (p.1).

As argued by Gill (2000), the freedom of owners of capital to “acquire, exchange or move
property rights, requires not only constitutional guarantees against expropriation but also the
imposition, internally and externally, of binding constraints on states’ macroeconomic, trade,
investment and industrial policies (p.11). With owners of capital securing rules and laws by
which economic policy space is circumscribed, Gill (2003) believes that this limits democratic
control over central elements of economic policy and regulation, hence locking in future
governments to liberal frameworks of accumulation premised on freedom of enterprises. From
a data governance perspective, this implies constitutional guarantees for big tech corporations
(who own the hard and soft infrastructure through which data is generated, processed, and
stored) to acquire, exchange, or transfer data with less interference from the state. Given their
immense power in collecting, processing, and analysing vast amounts of data, big tech
companies can influence policies on user consent, data storage, and data usage, often with less
resistance from both the government and platform users (Coleman, 2019). Therefore, unless the
respective data acts are reviewed to give data subjects primary control, the current data laws for

Kenya and Uganda are insufficient to regulate access and control over data by big tech
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corporations, hence perpetuating neoliberal lock-ins that [unconsciously] legally insulate big

tech from regulation by the governments of Kenya and Uganda.

Another dimension that needs to be addressed is the power dynamics of data governance in
Kenya and Uganda. By employing Gill’s new constitutionalism theory, one can understand the
manifestations of digital constitutionalism, i.e., through new digital (data to be specific) rules
and constitutions that seek to circumscribe the power of States in regulating economic (trade,
investment, fiscal), social (health, environmental, education) and political policies, thereby
guaranteeing more power and domination by (transnational) corporations. Apart from the
evolving digital constitutionalism, digital latecomers like Kenya and Uganda are playing catch-
up and have to contend with the data ecosystem power dynamics to build their domestic digital
industries. As argued by Biscahie and Gill (2022), the raison d’étre of new constitutionalism,
and its associated market-preserving federalism, is to make alternative futures, e.g., socialist
alternatives, illegal, to prevent future governments from undoing commitments to a disciplinary
neoliberal pattern of accumulation. From Tables 2 and 3 (see Chapter Six), study findings
revealed that data policies and regulatory frameworks for Kenya and Uganda are not effectively
tailored to manoeuvre the power asymmetries embedded in digital constitutionalism. For
example, the requirement for consent and anonymisation by Kenya’s Data Act suggests a robust

framework for protecting consumer rights.

Also, the necessity for proof of consent by Uganda’s Data Act implies active regulatory
oversight, which might contrast with neoliberal principles that typically favour minimal
regulation. This could potentially limit unfettered commercial exploitation of personal data and
reflect a neoliberal inclination towards deregulation and market freedom. Indeed, by
guaranteeing governments' commitment to such a pattern of data, the Acts are aiding seamless
data siphoning by tech companies like Google, Facebook, Microsoft Azure, Huawei, ZTE, and
Amazon, among others, through what Biscahie and Gill (2022) categorise as co-optation,
domestication, neutralisation and depoliticisation of state opposition. Biscahie and Gill (2022)
emphasise this:
The raison d’étre of new constitutionalism—and its associated market-preserving
federalism—is to make alternative futures—for example, socialist alternatives—illegal, to
prevent future governments from undoing commitments to a disciplinary neoliberal pattern
of accumulation......in so doing, entails efforts to politically contain challenges to the
disciplinary neoliberalism project through co-optation, domestication, neutralisation and

depoliticisation of opposition (pp.739-740).
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Liberalisation and private-sector-led development, which has informed development policy for
Kenya and Uganda, has perpetuated platform Lock-ins and Market Power of big tech
corporations in Kenya and Uganda. For example, concerning data localisation (see Tables 2
and 3), Kenya’s Data Protection Act of 2019 and Uganda’s Personal Data Protection and
Privacy Act of 2019 perpetuate neoliberal lock-ins through (a) minimal data localisation
requirements to facilitate the free movement of data, and (b) limited state control over data
processing. These two scenarios relate to Gill’s new constitutionalism mechanisms as the
former aligns with neoliberal principles of market liberalisation and minimal restrictions on
trade and investment, while the latter adheres to the neoliberal preference for reducing
government interference in market operations. The two countries’ penalties for data rights
violations ($38,533 or 1% of annual turnover for Kenya and 2% of the corporation’s annual
gross turnover for Uganda) make the two countries more susceptible to neoliberal lock-ins, as
they favour less regulatory burden on businesses (big tech), a key intermediate goal of new
constitutionalism. Ultimately, tech companies may leverage Kenya and Uganda’s weak data
localisation requirements to reduce the countries’ sovereignty by, to borrow Gill & Cutler's
(2014) argument, “weakening her democratic authority and local control over the economy
(data in this case) while obstructing alternative development paths” (p.110). This is not an ideal
situation for latecomers to digitalisation, like Kenya and Uganda, who are striving to achieve a
digital transformation and transform from a mere consumer to a competitive innovator and

exporter in the digital economy.

Big tech corporations’ market power in Kenya and Uganda is further perpetuated by the lengthy
and costly processes in auditing violations in data protection. Chapter Six (see 6.2.1 and 6.3.1)
also illuminated the costly and lengthy process of conducting an audit to verify if there was a
breach of personal data by tech companies or not. For big tech corporations like Amazon Web
Services, Facebook, Google, Huawei, ZTE, and Microsoft Azure, this costly and lengthy
process creates a gap they can exploit to transfer personal data outside Kenya and Uganda,
thereby profiteering off it through either selling it to other advertising companies or using it for
their own trade positioning (case of Amazon and Facebook business). Under such
circumstances, neoliberal lock-in manifests itself under Gill Stephens' New Constitutionalism
theory, as high costs and lengthy legal processes prevent effective data protection. This creates
exploitation opportunities for big tech, prioritising profit over individual data rights and state

action.
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Finally, the systemic dependence on big tech corporations by platform users and subscribers
has locked in government regulation by concentrating digital market powers in the hands of
these corporations. In the study findings, it was revealed that even when Kenyan and Ugandan
teenagers are aware that social media companies collect their data, they are not knowledgeable
or do not care about how these platforms use this data, and thus, their consent for data extraction
is given carelessly, leaving the tech companies in total control of blind users. Study findings
further revealed that the desire by the users to access the seemingly free services offered by
platforms like Google, Facebook, WhatsApp, and TikTok far exceeds the “hidden” value of
their data, and they easily dispense their data rights for the platforms’ taking. This is critical
when assessing the power relations of data governance among big tech, consumers (citizens),
and governments, as the former seems to retain all the power even amidst legislation by the

governments of Kenya and Uganda.

Therefore, the prerequisite of consensus has not tilted the power to platform users, since they
are habitually uninformed on data sharing and misuse, and even when they are cognizant, they
seldom understand the policies and hence tend to blindly consent. In an ecosystem where
markets (big tech in this case) are self-regulating and where consumers of digital products are
coerced to give out their data (sometimes unknowingly) to use a product or platform, this makes
the existing data laws and frameworks in Kenya and Uganda insufficient in regulating the
powerful and rich big tech corporations like Google, Amazon, Microsoft Azure, Visa,
Facebook, Mastercard, Jumia among others operating in the respective economies. While
Uganda is not yet a participating party in the WTO Joint Statement Initiative (JSI) on E-
commerce, its position on a less regulated cross-border data flow reinforces that of the JSI,

which locks in the government from effectively regulating tech companies.

7.3.2 Digital colonialism

The identified new constitutionalism mechanisms of the political economy of data, including
regional and global influences, reveal locking in digital colonialism in Kenya and Uganda by
big tech companies. A close examination of the results in Chapter 6 reveals that intervention in
Kenya and Uganda’s sovereignty by big tech corporations is not the ultimate aim, but that, just
like in historical colonialism, it explicitly serves the interests of the metropole where these
corporations are domiciled. The efforts to liberalise the data value chain, including its flow
across the border, go hand in hand with the limited regulation on cross-border data flows by the

two countries, which has been further promoted by their partnerships with big tech corporations
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like Huawei, Google, Microsoft, Mastercard and Facebook, among others, for rolling out of E-
Government and expansion of digital infrastructure. This is similar to historical colonialism,
where the colonial State instituted an ecosystem that facilitated unhindered flow of raw
materials from the colony (or protectorate, in the case of countries like Uganda) to the
metropole. Gill (2000) argues that new constitutionalism is part of the longue durée of liberal
state formation as well as a political project to “lock in” the power gains of capital on a world
scale that combines the old and the radically new (p.6). Linked to the findings in Chapter 6,
one can identify the manifestation of lock-ins whereby not only are the governments of Kenya
and Uganda unable to effectively regulate the workings of tech corporations under the primary
data economy, but are also ill-prepared to do the same under the hyper-emerging critical nodes

of the data economy, e.g., cloud computing, artificial intelligence, and gig workers.

It should be acknowledged that under historical colonialism, the extraction of raw materials
from Africa to the metropole was consolidated by the influence of colonial state policy by
metropole-based corporations like Unilever and Barclays Bank (Rodney, 1972). Furthermore,
these corporations ensured that the colonial state enacted laws that ensured their unhindered
access to markets and cheap labour in the colonies (Rodney, 1972). Likened to the digital
economy, the effective regulation of the new emerging aspects of data by Kenya and Uganda
is compromised by the fact that big tech corporations are already deeply entrenched in the
design of the policies and legislation aimed at regulating them. The study findings revealed that
while the Kenya Blockchain and Artificial Intelligence task force includes members of local
blockchain startups, experts, academics, researchers, local ICT experts, various regulatory
bodies, and lawyers, it also consists of representatives from several big tech corporations,

including IBM, Google, Amazon, Huawei and Microsoft Azure (Kenyan WallStreet, 2021).

The same can be said for Uganda, which is in the nascent stages of drafting an Al policy with
financing from Google and Microsoft (Parliament of Uganda, 2024). In coding (see Fig. 5
above), the researcher notes that new constitutionalism aspects of data governance manifest
through tech corporations forging partnerships with governments to advance the latter’s
digitalisation agenda. In reality, these partnerships are tilted in favour of tech corporations,
which often coerce governments into concessions in areas that conflict with tech companies’
agenda of insulation from democratic control. It is not surprising that even Kenya, which has
policies on cloud computing, is lacking in gig workers’ rights protection. This makes both
Kenya and Uganda unable to address the colonialism that digitalisation brings, i.e., digital

sweatshops, and data territories for data extraction, among others.
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One of the tenets of historical colonialism is that the colonies always imitated development
policies from the former metropole (Nkrumah, 1965). In other aspects, the former colonies have
often been coerced into adopting policy prescriptions and initiatives by finance and trade
institutions (e.g., the World Trade Organisation, World Bank, and International Monetary
Fund) controlled by the former metropole as preconditions for further financing and market
access (Nkrumah, 1965; Nyerere, 1979). The structural adjustment programs of the 1980s are
one of such policy prescriptions that entailed a fundamental shift from the state intervention
system to one largely driven by market forces (Nyerere J. , 1979). From a data governance
angle, findings in Chapter 6 revealed an imitation of the EU GDPR by Kenya and Uganda in
designing their respective data protection Acts. By heavily borrowing the GDPR language, this
has created a neoliberal lock-in since, from a New Constitutionalism angle, the State is “made
to operate under the discipline of capital in an international framework which institutionalises
protections for corporations and investors from democratic accountability and control” (Gill,

2000, pp.11-12).

Indeed, by designing their respective Data Acts and negotiating E-Commerce provisions in Free
Trade Agreements under the image of the GDPR, Kenya and Uganda are, just like during
historical colonialism, locked-in as a rule-takers, and are robbed of an opportunity to design a
data regulatory framework that is informed by their own experiences and strategic needs given
the embryonic nature of their respective data economies. The liberal approach taken by the EU
under the GDPR and imitated by Kenya and Uganda in their respective Data Acts favours free
market principles by limiting government regulation of data when an adequacy
decision/certificate is issued to Kenya and Uganda by the EU. Allowing unhindered access and
free flow of personal data between the EU on one hand and Kenya and Uganda on the other
could reinforce the raison d'étre for new constitutionalism, i.e., achieve full international capital
(data in this case) mobility and extend the influence of markets (tech companies in this case).
From a colonialism angle, it can be noted that Kenya and Uganda’s data governance sovereignty
is being challenged by what Robé (1997) calls the exportation by other states of their norms

through the international economic exchange, and through multinational enterprises.

7.3.3 Dependence on Big Tech Platforms

During historical colonialism, both the colony (Kenya in this case) and protectorate (Uganda in

this case) depended on the metropole (Britain) for infrastructure, which was linked from the
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hinterland (areas of raw materials) to the port (Mombasa), a typical raw materials exportation
and finished goods importation, facilitating infrastructure. This colony/protectorate-metropole
extractivist relationship has not changed under the digital economy. As revealed in Chapter 6,
Kenya and Uganda depend on big tech from the metropole for hard and soft digital
infrastructure, including platforms (see 6.2.3 and 6.3.2). From these results, it is clear that the
domination of ownership and control of this digital infrastructure (e.g., cloud services, internet
backbones) in Kenya by Huawei, Google, Amazon, and Microsoft Azure has created
dependence for Kenya and Uganda as local entities like Safaricom, Uganda Telecom,
Technosol, Jiji, and MYDAWA, among others, rely on foreign-owned infrastructure for their
operations. At the onset, this has created a power asymmetry with the aforementioned tech
corporations, who control this infrastructure, having an upper hand over the two governments
in controlling the trajectory of digitalisation. This observation validates literature criticising
external actors like the U.S.A., China, and the EU's digital cooperation with Kenya and Uganda
as merely a means to assert their interests in the two countries’ digitalisation agendas. For
example, assessing the coloniality of the EU’s GDPR, Daniels, Erforth, & Teevan (2023) argue
that:

The EU is engaged in a race to catch up with the leaders of the digital revolution — namely,
China and the United States — and hopes to strengthen its own digital economy with an
increasingly active industrial policy, including a growing number of planned projects and

investments focused on digital technologies (p.5).

The shady side of connectivity provided by the aforementioned tech companies in Kenya and
Uganda is that, as foreign technology-backed infrastructure becomes more consolidated in the
respective countries, the data collected from new users (just like the raw materials extracted
from new territories under historical colonialism) feeds directly back to European, American
or Chinese tech companies. This is the true motivation for big tech’s presence in Kenya and
Uganda. These findings, therefore, further illuminate the argument by Ngila and Sheik (2022),
who argue that because the accuracy of targeted ads and other products depends on the quantity
and diversity of the data behind it, digital infrastructure is manufactured and installed (devices)

with precision in data collection from diverse sources/platforms that the user visits.

Under historical colonialism, infrastructure (roads, bridges, railways, and cables/telegraphs)
calibrated the extraction of raw materials from the colonies/protectorates to the metropole, and
exportation of finished products by the latter (metropole) to the former (colonies/protectorates).

That way, the colonial machinery was kept in motion, so that while the metropole industrialised,

243



the colonies/protectorates were perpetually locked in primary commodity export dependency.
This extractivist relationship has not changed under digitalisation. Digital infrastructure
partnerships between the governments of Kenya and Uganda with big tech corporations have
created a lock-in effect where the former (Kenya and Uganda) are dependent on the latter for
their digital transformation plans. As a result, both Kenya and Uganda are unable to challenge
the very tech corporations which they depend on. By “partnering” with governments, tech
companies are not only intensifying market opportunities and technological infrastructure but

also implementing market-oriented policies and practices within Kenya and Uganda.

This integration reinforces the hegemonic neoliberal order, consolidating the influence of tech
corporations in public governance and policymaking, thereby shaping societal norms and
regulatory frameworks to favour big tech-driven solutions and growth. These partnerships have
also co-opted governments and E-Commerce platforms in Kenya and Uganda, and made it hard
to integrate the evolving local digital payment systems. Furthermore, by co-opting local
“netrepreneurs” (just like historical colonialism co-opted local petty/comprador bourgeoisie)
and human resources in tech, e.g., data labellers, and online privacy and safety experts, these
tech corporations continue to use their financial muscle to woo the smart brains, leaving local
start-ups with staffing gaps in innovation and stifling dynamism. This has led to a lock-in where
innovation, R&D, and invention only occur in Mastercard, Google, Amazon, and Microsoft

Azure, leaving local tech start-ups stagnated.

As argued by Rodney (1972) and Dell & Olken (2017), investments in human capital and
infrastructure during historical colonialism were not intended to develop colonies but were
rather designed solely to extract wealth and preserve the colonial system. The same can be said
for digital colonialism. Indeed, while investments are important for driving the digital agenda
in Kenya and Uganda, the terms of engagement that determine their construction are skewed in
favour of tech companies like Google, Huawei, Starlink, and Microsoft Azure. From a new
constitutionalism angle, my findings revealed that the building of digital infrastructure by these
tech companies has enabled them to (a) “calm down” the state, and (b) homogenise big tech’s
soft power while maintaining their dominion over surveillance on users whose data they extract
daily. For example, when Google established the first African Product Development
Engineering Centre in Kenya in 2022 (Mbego, 2022), the Kenyan government lauded the tech
behemoth for the investment as this supported the country’s digitalisation strategy and plans of
becoming Africa’s “silicon savannah”, both in infrastructure and human resources, i.e. software

engineers, researchers, and designers (Lubanga, 2022).
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In Uganda, when Huawei announced its plans to set up a digital village prototype in Uganda
dubbed “One Country, One Network, One Cloud, One Platform”, the President of Uganda
praised it as a critical project that will accelerate Uganda’s digital transformation and even
promised to officiate its launch (Charmar News, 2024). Despite their proclamations, the
primary vested interests of Google and Huawei need to be emphasised. For example, by setting
up shop in Kenya (one of the few leading digital economies in Africa), Google is using the
country as a springboard to other African countries that will be hooked to Google’s services
while nourishing the tech firm with their valuable data. This consolidates Google’s powers in
Africa. For Uganda, Huawei’s strategy is aimed at enjoying a first-mover advantage by wooing
the government into granting it more concessions than future firms. Both Google and Huawei
are futuristic in thought since by 2050, a third of the world's young and potentially tech-savvy

population will be in Africa and will be locked into the two corporations’ digital services.

Just like New Constitutionalism aims at creating capitalist markets and achieving full
international capital (data in this case) mobility, China-funded and constructed digital
infrastructure in Kenya and Uganda gives it significant control over the assets for data creation,
flow, and siphoning. Data collected through these digital infrastructure projects can be a vital
source of insights into Kenya and Uganda’s digital market, allowing China to gain a further
competitive advantage in E-Commerce while making the two countries more dependent on the
latter. A possibility for this neoliberal lock-in is emphasised by the director of the Institute of
Economic Affairs in Kenya, who argued that:

There’s also the obvious point of dependency, where for many African countries, China

now holds or will hold the infrastructural key to their digital connectivity, not only acceding

to the latter leverage but compromising their digital sovereignty>°.

Therefore, just like the U.S. and the EU, China is a rising actor in Kenya and Uganda’s digital
economy landscape whose major investments and support for the two countries’ digital policy
development have been pegged on extracting more concessions from the government. These
concessions ensure China’s key data firms like Huawei and ZTE obtain key contracts to develop
digital infrastructure, provide digital services to the government, and a legal framework with
weak safeguard measures on cross-border data transfer. This creates a lock-in to the
governments of Kenya and Uganda on all fronts. While cross-border data transfer in itself does

not bring neoliberal lock-ins, it is the access and control over the data that is highly contested.

% Interview: Director, Institute of Economic Affairs (IEA) Kenya; 20t /2/2024, Zoom
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From a colonial perspective, digital infrastructure is reinforcing the colonial legacy in Kenya
and Uganda. The findings in Chapter 6 revealed that just like infrastructure development during
historical colonialism was to serve the colonial machinery by linking the colonies to the
metropole, digital infrastructure in African countries like Kenya and Uganda is serving the same
purpose, i.e., linking their citizens to the metropole-based data corporations, hence easing the
extraction of their data for profit. For example, built between 1896 and 1901 to connect
landlocked, and relatively prosperous Uganda to the Kenyan coast of Mombasa, the Kenya-
Uganda railway eased the extraction of copper, coffee, cotton and tea from the two countries,
which were under British rule, to Britain (UK Parliament, 1902). The railway was also aimed
at consolidating Britain’s control of the river Nile in Uganda, given the long-held belief that
whoever controlled this strategic river also controlled Egypt, and whoever controlled Egypt
controlled the Suez Canal, subsequently controlling the most crucial lifeline for global trade

(UK Parliament, 1902).

Likewise, under the current geopolitical dispensation, digital infrastructure (fibre optic cables,
cell towers, internet points, data colocation centres, and software, including digital devices like
smartphones, smart TVs, surveillance cameras, smart refrigerators, computers, semiconductors,
internet routers and modems) is facilitating the rise of the cloud empire in Kenya and Uganda,
which is a core ingredient of digital colonialism. By thriving on the extraction of data and
distribution of digital devices and products to keep human beings hooked on digital
technologies, Couldry and Mejias (2019) argue that the cloud empire is not only the rekindling

of historical colonialism but is also extending its scope in the digital economy.

Finally, language is playing a critical role in the expansion of the colonial digital infrastructure,
just like during historical colonialism. Sympathisers and defenders of historical colonialism like
Churchill (1905), Kipling (1997), and Ferguson (2003) argue that colonialism led to the
“enlightenment” and “modernisation” (bringing light) of the colonies. Likewise, proponents of
digital colonialism (reducing state regulation of big tech corporations) like the World Bank
(2016) and Meltzer (2019) believe that this is good for the digital transformation of digital
laggards like Kenya and Uganda. Supported by data infrastructure, the data economy has led to
a rise in new colonial ideologies. The reframing of colonial appropriation as the bringing of
“civilisation” to the world can be likened to digital colonialism, where agendas like digital
transformation of least developed and developing countries are being fronted. Meanwhile, this

paradigm shift ignores the embedded unequal distribution of benefits of data, the extraction of
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human (personal) data, and the evolution of unequal social and economic relations through data
infrastructure that secures continued appropriation of personal data. According to Benyera
(2021), in the same way, in which colonialism was misrepresented as a civilising mission to the
“dark continent”, data colonialism is already being packaged and misrepresented as data for

development (D4D).

Couldry and Mejias (2019) state that “there is an ideology of connection of persons, things and
processes through a computer-based infrastructure (the internet) that enables life to be annexed
to capital” (p.16). This is exacerbated by the ideology of datafication, whereby every aspect of
life is transformed into data for capital, which is attained by removing impediments to big tech
extraction and control of data once the connection is established (Couldry & Mejias, 2019).
Ignoring these underlying lock-ins to pursue the ambition of modernising data infrastructure
for digital transformation and development is a recipe for data colonialism, as it subjects the
former colonies, like Kenya and Uganda, to continued reliance on the metropole for this
infrastructure. Therefore, as infrastructure led to the expansion of the historical colonial empire
in Kenya and Uganda, digital infrastructure is facilitating the expansion of the cloud empire in

Kenya and Uganda, further consolidating digital colonialism in the two countries.

7.3.4 Lack of a competitive edge by domestic E-Commerce Platforms in Kenya and Uganda

Proponents of digitalisation argue that it promises to significantly reshape the global economy
as new technologies change how production and consumption take place, disrupt traditional
systems of governance and regulation, and even turn how value is assigned (Brass & Hornsby,
2019). The digital economy is shaping new patterns of global trade governance, including the
production mode of Big Tech corporations extending their monopoly through the integration of
multi-sector vertical markets. For example, Amazon has branched out from E-Commerce into
health and pharma, digital streaming, robotics, and data-based horizontal markets (that is,
Amazon is not only a data collector, but also a cloud and analytics provider), and rule-making
in the digital arena (Gurumurthy & Chami, 2021). In an attempt to quash this monopoly, on 26
September 2023, the U.S. Federal Trade Commission sued Amazon, alleging that the online
retail and technology company is a monopolist that uses a set of interlocking anticompetitive
and unfair strategies to illegally maintain its monopoly power (FTC, 2023). In its suit, the FTC
argued that Amazon’s actions allow it to stop rivals and sellers from lowering prices, degrade
quality for shoppers, overcharge sellers, stifle innovation, and prevent rivals from fairly

competing against Amazon (FTC, 2023). For example, the FTC argues that:
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Amazon uses (a) Anti-discounting measures that punish sellers and deter other online
retailers from offering prices lower than Amazon, keeping prices higher for products across
the internet, and (b)Conditioning sellers’ ability to obtain “Prime” eligibility for their
products—a virtual necessity for doing business on Amazon—on sellers using Amazon’s
costly fulfilment service, which has made it substantially more expensive for sellers on

Amazon to also offer their products on other platforms (FTC, 2023).

The above tactics by Amazon create an exclusionary E-Commerce platform by making it hard
for its competitors to gain a foothold, ultimately giving Amazon ultimate power on both online

stores and online marketplace (E-Commerce).

Monopoly tendencies in digitalisation have also manifested in fintech, especially in digital
payment systems. On 24" September 2024, the U.S. Department of Justice filed a lawsuit
accusing Visa of monopolising debit card swipes, thus violating antitrust law by suppressing
competition by threatening merchants with high fees and paying off potential rivals (Godoy,
2024). It is alleged that Visa maintains its dominance worldwide through agreements with card
issuers, merchants, and potential financial technology competitors, e.g., Apple, PayPal
(PYPL.O and Block Inc's (SQ.N) Square, that they would not release products that threatened
its dominance (Godoy, 2024). Viewed from the angle of Kenya and Uganda, where E-
Commerce and local start-up tech companies are in their embryonic stage, the abuse of
dominance by the leading tech corporations, coupled with the liberal cross-border data flow
regime, tilts the equation of power from Kenya and Uganda in favour of big tech corporations.
Ultimately, this will stifle competition and innovation from local tech startups and prematurely
eject them from the market by either closing them off (shut-down point) or incorporating them

(acquisitions) into the local business ventures and associates.

From a new constitutionalism dimension, abuse of dominance by big tech companies is leading
to two results, i.e., extending their influence on the data market, and creating and extending
capitalist [E-Commerce] markets. Indeed, viewed from a data governance and E-Commerce
outlook, new constitutionalism’s view is to write a data governance and E-Commerce
constitution of a single global economy to ensure what Gill (2000) refers to as a universal
promotion of free market mechanisms strengthened by a set of standards and principles of good
conduct:

New Constitutionalism can be understood historically as a political project to “lock in” the

power gains of capital on a world scale whereby the state is subordinated to civil society

and thus by definition, it cannot monopolise power and authority, which is in principle
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decentralised, albeit in the context of concentrations of capital that serve to define the

distribution of power (pp.9-13).

By being subordinated to what Gill (2000) regards as civil society mode, the states of Kenya
and Uganda may find themselves in subsidiary positions, with data, its associated value chain
and economic benefits being controlled by a handful of elite groups of big tech corporations.
By their respective governments being turned into mere spectators, the economies of Kenya
and Uganda risk becoming mere providers of raw data to global digital platforms while having

to pay for the digital intelligence obtained from their data” (UNCTAD, 2021, p.xvi).

Furthermore, through dominating social media in Kenya and Uganda, Facebook is locking in
competition by seamlessly extracting its subscribers’ data. Moreover, the continued adoption of
anti-competitive practices by big tech companies in Kenya and Uganda, like Jumia and Huawei,
through lowering prices of their products, has made it hard for local startups to break even
(Mwangi, Njiraini, & Waweru, 2023). Indeed, in Kenya, Google and Facebook dominate the
online advertising industry and are considered an existential threat to local advertising
agencies*’. Dominant E-Commerce actors, due to their enormous economies of scale, often
intentionally lose money (Peitz & Waldfogel, 2012) i.e., ‘cannibalise their profits’ for extended
periods while still attracting investment capital, a strategy to undercut any competitor and still
make a good profit (West, 2022). While Kenya and Uganda are playing catch-up in the actual
sale of goods and services on E-Commerce platforms (the lowest value chain of E-Commerce),
they are equally lagging far behind in data centres, yet this is the most profitable node of E-
Commerce. Indeed, Amazon (through Amazon Web Services) by the end of 2020 had 32% of
the global market share, rivalled only by Microsoft Azure with 20%, Google with 9%, Alibaba
with 6%, and IBM with 5%, among others (UNCTAD, 2021). Furthermore, as digital content
flow becomes ever more massified, there are new modes of control over content production,
e.g., Netflix’s increasing hiring supremacy or the pricing. With these companies enjoying first-
mover advantage in Kenya and Uganda, local start-ups risk being edged out of the E-Commerce

market given their limited capabilities to compete with these behemoths.

E-Commerce monopolistic tendencies in Kenya and Uganda are not only a preserve of external
big tech firms. Rather, tech companies which have assumed local identity in Kenya and Uganda
have also dominated E-Commerce and data markets in these countries, often outcompeting

global tech companies and inhibiting the growth of other local start-ups. The long-lasting and

40 Interview: Economic Policy Analyst, Pollicy, 10th/09/2023, Nairobi
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diversified presence of Huawei in Kenya and Uganda, and its partnership with the strong local
subsidiary Safaricom and MTN-Uganda, has given the Chinese company an edge over
competitors such as Airtel Networks Kenya (owned by Indian Bharti Airtel) and Telkom Kenya
(owned by Orange France) and Airtel Uganda. Their domination is a behemoth that other
seemingly big data infrastructure actors like Starlink are still struggling:
“When Starlink unveiled its service offerings, the cost of acquiring the hardware (think of
a dish, modem and other items that allow you to get connected to the internet) was $599 for
home users.....the cost of subscription for home users was $111 per month...that’s nowhere
closer to what existing internet service providers offer....Many existing service providers
in the region provide and install fixed internet devices for free or for a fee not exceeding
$50 and charge monthly subscription fees of anywhere between $15 and $30.....it defeats
the logic because if you want to extend internet connectivity to the most remote areas, it

then doesn’t make sense to tag your service with exorbitant prices™*!.

That big firms like Starlink are struggling to enter the data and E-Commerce market (sale of E-
Commerce facilitating infrastructure, e.g., internet connectivity), speaks a lot about how
challenging it is for local startups in Kenya and Uganda to enter the race, leading to a

monopolistic data and E-Commerce ecosystem in Kenya and Uganda.

The liberal nature of data regulatory frameworks in Kenya and Uganda, coupled with the lock-
in effect that big tech corporations create on users, has enabled them to outcompete local start-
ups in the two countries. In an ecosystem where markets (big tech in this case) are self-
regulating and where consumers of digital products are coerced to give out their data
(sometimes unknowingly) to use a product or platform, this makes the existing data laws and
frameworks in Kenya insufficient in regulating the powerful and rich big tech corporations like
Google, Amazon, Microsoft Azure, Visa, Facebook, Mastercard, Jumia among others operating
in the respective economies. On 4™ October 2024, the Court of Justice of the European Union
(CJEU) ruled that Facebook should massively limit the use of personal data for online
advertisements (CJEU, 2024). Facebook’s business model is based on financing through online
advertising, which is tailored to its users' consumption attitudes, interests, and personal
situations. That advertising is made possible in technical terms by the automated production of
detailed profiles of the network users and the users of the online services offered at the level of
the Meta group (CJEU, 2024). The personal private data, including user-generated content on

Facebook, is commodified and sold to advertisers for targeted advertising, thus making digital

# Interview: Data Analytics Director, Airtel Kenya, 10%/09,/2023, Nairobi
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technology users prosumers, i.e., both producers and consumers (McGuigan, 2012). Through
this fluid business acumen, tech companies like Facebook and Google can dominate the data
value chain and E-Commerce and quash any potential competition all over the globe, including
in Kenya and Uganda. Linked to this dissertation's focus, the evidence implies that the lock-ins
are aimed at legally insulating big tech from regulation by the governments of Kenya and
Uganda. Indeed, by prioritising data provisions in constitutional agreements at the World Trade
Organisation (WTO) and the Internet Governance Forum (IGF) over domestic data laws and
frameworks, Kenya and Uganda have designed their data policies to reflect the much-coveted

(by big tech) liberalisation of cross-border data flows.

Another approach that big tech companies use to stay on top of their game is inhibiting users’
access and usage of apps made by their rivals. This anti-competitive behaviour limits the
capacity of other tech start-ups to break into the market and build their competitive capacities.
For example, it was found that Google stifled competitors by controlling the distribution of apps
and payments on Android phones (Jamali, 2024). From gobbling up ad-tech rivals through
anticompetitive mergers to bullying businesses into using Google’s ad products, to controlling
key businesses in each part of the ad-tech stack, the governments say, Google drove up prices
for advertisers and choked off revenue for websites (Fung, 2024). Indeed, on 5™ August 2024,
Google was found guilty of having illegally maintained its monopoly in markets for general
search services and general search text advertisements (Cross, Kaiser, Oruc, Lacy, & Campbell,
2024). In the ruling, it was found that Google broke antitrust laws by exclusively entering into
agreements with Apple and Samsung, in which Google would pay billions of dollars to ensure
that it was the default search engine on their phones and tablets (Robins-Early, 2024). For
example, in 2021, these companies were paid above $26 billion to ensure that Google remains
the default option for their search in Safari (ibid), which enabled Google to create and retain a
monopoly over other search engines and unfairly suppress competition. Indeed, because of
Google’s monopoly position in the search text advertisement market, it can raise the price of
advertisements above the rates that would exist in a competitive market, further evidencing its
monopoly power (Cross, Kaiser, Oruc, Lacy, & Campbell, 2024) over other search engines like

Yahoo, Opera, Bing and Mozilla Firefox.

Attempting to quash this anti-competitive practice, on 8™ October 2024, a US federal judge
ruled that Google must allow Android apps made by rival technology firms onto its Google
Play app store for three years starting November 2024 (ibid). Similarly, the US Department of

Justice is contemplating recommending dismantling Google’s core businesses, separating
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Google’s search business from Android, Chrome and the Google Play app store (Duffy & Fung,
2024). Should this recommendation be implemented, it would prevent Google from using
products such as Chrome, Play, and Android to advantage Google search and Google search-
related products and features — including emerging search access points and features, such as
artificial intelligence — over rivals or new entrants (ibid). Abuse of dominance is not exclusive
to Google. There are concerns that Amazon’s Alexa could threaten a huge spectrum of
companies, not only appliance makers like Bosch, but also food retailers like Lidl (Kwa, 2017).
The reach of tech behemoths like Amazon, which dominate both data and E-Commerce and
their potential to edge out local E-Commerce actors is further explained by Kwa (2017):

If you look at Alexa, it could turn into a hub that not only raises the curtains or lowers the

temperature in your house, that plays music or switches on the TV, but also buys your milk

and controls whether you order it from Tesco, Aldi or Amazon...It’s the new monopoly-in-

waiting (p.7).

If digitally advanced countries like Germany are struggling to tame big tech in E-Commerce,
Kenya and Uganda, which have a nascent E-Commerce industry and liberal data policies, are
less likely to tame such anti-competitive practices that companies like Google and Amazon use

to dominate E-Commerce.

Research findings further revealed a concentration in ownership of digital [data] infrastructure
and E-Commerce platforms in the hands of a few companies and countries, which further traps
digital latecomers like Kenya and Uganda in a catch-up mode. The exclusive domination of the
data infrastructure and E-Commerce platforms by an exclusive club of metropole-based big-
tech corporations, often operating in alliance with powerful states (like the U.S., China and the
EU), is shaping the contemporary colonial landscapes and creating a distinct social and
economic order. Historical colonialism had the metropole dominate the manufacturing of
industrial products (e.g., textiles and clothing, machinery, transportation equipment, consumer
goods, and pharmaceuticals) whose production depended on raw materials from the colonies.
Likewise, digital colonialism in Kenya and Uganda is laced with control by a few companies
in the metropole over the manufacturing of the tethered devices through which people connect
to the data-gathering infrastructure. For example, Apple, Dell, Sony, Samsung, IBM, Phillips,
Lenovo, Cisco Systems, Siemens, Bosch and Nvidia, among others, lead the manufacturing of
microchips, computers, routers, modems, smart appliances, and fibre optic cables, among
others. What is different with digital colonialism is that there are emerging powers like China
that are dominating the production of digital infrastructure and E-Commerce. For example,

Chinese firms like Huawei and ZTE have led the way in quantum computing, artificial
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intelligence, and 5G technologies, while others like Taiwan and South Korea lead the
production of semiconductors (Lynch, 2024). By forging partnerships with platforms like
Google, Microsoft Azure, Amazon, Alibaba, Tencent, and Facebook, these corporations have
cemented their control over computing facilities, content production (Netflix for movies),
access to content (Facebook and X), and pricing (Amazon, Uber), all which aid in massive
processing and storage of data outside Kenya and Uganda, leading to the emergence and

upsurge of the “Cloud Empire” which is a replica of the colonial empire.
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Figure 12. Biggest Data Center Markets by Megawatts. Source: Cushman & Wakefield, 2024

From the figure above, the huge divide in the location of data centre markets by electricity
consumption is evident. While the US still leads the data market, Europe and Asia are also
gaining influence in this field, with Africa largely missing out. This unequal terrain creates a
lock-in effect whereby Kenya and Uganda will keep playing catch-up until they invest in data

centres and their supportive infrastructure, like electricity.
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Finally, it is worth noting that in their current form, data provisions in ongoing E-Commerce
negotiations at the World Trade Organisation (WTO) will impede active participation in E-
Commerce by digital laggards like Kenya and Uganda. In these negotiations, the proposals
(being advanced by countries that dominate the data and E-Commerce ecosystem) on ensuring
the free flow of data, no data localisation requirements, permanent moratorium on customs
duties, non-disclosure of source code, and barring forced technology transfer have been
criticised by the African Group in the WTO. This objection is emphasised in the group’s
statement issued in 2017:
It is perplexing that some Members are advocating for new multilateral rules on e-
commerce. We have already undertaken enough rules so far. The multilateral rules, as they
are, are constraining our domestic policy space and ability to industrialise. Before the GATT
came into being, industrialised Members benefited from the absence of rules through the
utilisation of policy space. They then closed this space through GATT Agreements, notably
by prohibiting the use of local content requirements, industrial subsidies, and infant industry
protection, among others. In other words, the policy instruments they used during their
development process were denied to late comers through GATT Agreements; what we

qualified in the CTD SS discussions as 'kicking away the development ladder (WTO, 2017;
p-2).

Indeed, the current WTO E-Commerce agreement cannot enable local actors (MSMEs) in
Kenya and Uganda to competitively participate in E-Commerce. This is because the proposed
typology of rules that create a liberal E-Commerce regime inhibits the ability of Kenyan and
Ugandan MSMEs to effectively compete with big tech corporations. This is because these tech
behemoths have become global digital leaders, and have decimated smaller companies that have
benefited from digital industrial policies such as subsidies, R&D subsidies, development of,
and access to, and ownership of technologies, economies of scale, government-sponsored
infrastructure, and tax benefits (WTO, 2017). Under the current dispensation, MSMEs are only
being used to lure WTO Members like Kenya and Uganda to expedite the WTO E-Commerce

negotiations proponents' agenda, even when the proposed rules are tilted against their favour.
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7.3.5 The rise of data Sweatshops: Locking in labour rights for click and remote workers

Research findings revealed rising violations of the rights of platform workers in Kenya and
Uganda (see sub-chapter 6.2.2) due to the increasing establishment of data collocation centres
in these countries, especially Kenya. While still in its infancy, the absence of labour rights for
platform workers in Kenya and Uganda creates an ideal environment for “dirty”” and strenuous
digital jobs (e.g. data labellers) by tech corporations. This directly reinforces new
constitutionalism, which aims to secure the dominance of market forces and capital over labour
and democratic governance through the deregulation of labour markets, the reduction of

workers' rights, and the weakening of labour unions. Indeed, as stressed by Gill (2000):

The power of capital is both direct (e.g. capital’s superior bargaining power over labour, or
relative to states that bid for investment against one another) and indirect (e.g. discipline
exercised on firms, their workers, or on governments in the financial markets, e.g. stock and

bond markets). Thus, the state is also subjected to market disciplines (p.3).

In a capitalistic dispensation where workers' rights are sometimes dispensed with for profit
maximisation, big tech is in for a “killing” in countries like Kenya, where regulations on labour

rights are still evolving, while the existing ones need updating.

The present experiences of platform workers concerning their rights are similar to those of
historical colonialism. Historical colonialism survived on the exploitation of labour in
plantations, mines, and [sweatshops] factories (Rodney, 1972)-all heavily regulating against
unionisation of workers to thwart collective bargaining, workers' solidarity and political
consciousness, which, if allowed, would lead to organising against systemic injustices upon
which colonialism thrived. In the digital economy, the power of tech corporations to spy on
workers and use algorithms to rate their performance, coupled with the absence of laws on
platform workers’ rights in many African Countries, provides an effective ground for data
colonialism to thrive. Moreover, the rise of data sweatshops in the form of data colocation
(labelling) centres in the global South is a replica of sweatshops that peaked during colonialism.
For example, the exploitation of data labellers in Kenya by OpenAl (through Sama, its
outsourcing partner in Kenya) by requiring employees to read and label between 150 and 250
passages of text (the majority of which contained traumatising graphic material) daily over a 9-
hour workday, a 9-hour-$2 per hour shows an exploitative model akin to historical colonialism.

In a capitalistic dispensation where workers' rights are sometimes dispensed with for profit
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7.4

maximisation, big tech is in for a “killing” in African countries [Kenya and Uganda] where

regulations on platform workers are largely absent.

New Constitutionalism of Data Governance in Kenya and Uganda and its

Implications for E-Commerce: Comparison with the Reviewed Literature

The findings in Chapter 6 are consistent with the works of Gill Stephen (1995; 1998; 2000;
2002; 2008; 2014) and Gill and Cutler (2014), who contend that neoliberalism restructures
regulatory regimes to protect the interests of corporations, often at the expense of the economic
sovereignty of nation-states. My findings revealed that the contemporary data regulatory
policies in Kenya and Uganda have been restructured to safeguard the interests of big tech and
the metropole where they are domiciled, i.e., securing a liberal cross-border data flow regime
to pave the way for data siphoning, at the expense of the interests of local tech start-ups, citizens
and the governments of Kenya and Uganda. In attempting to assess how this restructuring locks
in Kenya and Uganda in a perpetual position of catch-up, Kwa (2017) illuminates the

development challenges these countries face:

Many of these economies have still not dealt with the challenge of previous industrial
revolutions. Their output and employment are still largely driven by agriculture, small-scale
manufacturing and low-skilled services, large parts of which are in the informal economy.

These are economies with low capital stock and high population growth rates (Kwa, 2017).

As noted in Chapters 5 and 6, Kenya and Uganda are ill-prepared in terms of policy and practice
to effectively regulate the speed at which the data economy and E-Commerce are evolving.
These risks lock in the two countries in a perpetual catch-up mode, making them unable to
gainfully participate in E-Commerce. This reinforces the argument by Kwa (2017), who argues
that digitalisation is expected to disproportionally benefit developed markets at the expense of
emerging markets, which currently do not have the technological ability to enjoy the relative

gains that could be redistributed via extreme connectivity.

Additionally, research findings revealed that platform lock-ins significantly limit Kenyan and
Ugandan local tech and E-Commerce start-ups' capabilities to leverage their data for innovation
and E-Commerce (see 6.5.1 and 6.5.2). These findings align with studies by scholars (see
Chapter 2) like Oyedemi (2019) Ndemo and Weiss (2017), Babalola (2023) and Iyer, Achieng,
Borokini, and Ludger (2021), among others, that illuminate the negative impacts of

the dominance of Africa's digital economy by foreign big tech companies. In general, these
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authors contend that the liberalisation of local markets to global tech giants enables them to
outcompete and overshadow local firms, which perpetuates their domination of the digital
landscape, including the setting of terms and conditions that favour their continued control.
This argument relates to the findings in chapter 6, which revealed that the liberal data regulatory
ecosystem for Kenya and Uganda has enabled tech companies (Amazon, Huawei, Google, Visa,
Facebook and Microsoft), and E-Commerce platforms (Jumia, Booking.com, Uber) to control

both E-Commerce and the data market in the two countries.

From a colonial perspective, Calzati (2022), Benyera (2021), Mejias and Couldry (2024), James
(2020), and ILyer, Achieng, Borokini, and Ludger (2021) all discuss the digital colonialism that
manifests in developing countries (Kenya and Uganda in this case) when data regulatory
frameworks and institutions fail to protect citizens from exploitative data practices by tech
companies and E-Commerce platforms. Taking the New Constitutionalism angle, colonialism
in trade agreements (like the WTO and the STIP and these partnerships in this case) is that they
have “quasi-constitutional status at the global level in key aspects of economic and political life
— in ways that subordinate the state to investors and private corporations” (Gill, 2000, p.9).
Linked to E-Commerce, this leads to granting of more powers to tech and E-Commerce
platforms while minimising the right of the States to regulate in the interest of consumers and
citizens. Ultimately, this leaves local tech and E-Commerce start-ups at the whims of market
forces, with some often being edged out of the market. It is not surprising that start-ups in
Uganda like Diva Taxi (female owned ride hailing) and K2 Telecom (owned by Buganda
Kingdom), and those in Kenya like Notify Logistics, Sky Garden, Zumi, RejaReja, and Wabi
have ceased operations due to being outcompeted by big actors like Airtel, MTN, Safaricom,
Jumia, and Uber among others, all largely domiciled in the former metropole. This maintains
an extractive metropole-colony/protectorate relationship in the digital era, which replicates

what was witnessed during historical colonialism.

Discussing the interests of colonialism, Rodney (1972, p. 149) stresses that “Colonialism was
not merely a system of exploitation, but one whose essential purpose was to repatriate the profits
to the so-called mother country. In the same vein, intervention in Kenya and Uganda’s
sovereignty by big tech corporations is not the ultimate aim but explicitly serves the interests
of the metropole where these corporations are domiciled. The efforts to liberalise the data value
chain, including its flow across the border, go hand in hand with the limited regulation on cross-
border data flows by the two countries, which has been further promoted by their partnerships

with big tech corporations like Huawei, Google, Microsoft, Mastercard and Facebook, among
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others, for rolling out of E-Government and expansion of digital infrastructure. As earlier
discussed, Kenya and Uganda depend on big tech from the metropole for hard and soft digital
infrastructure, including platforms. At the onset, this has created power asymmetries with the
aforementioned tech corporations, who control this infrastructure, having an upper hand over
the two governments in controlling the trajectory of digitalisation. For example, assessing the
coloniality of the EU’s GDPR, Daniels, Erforth, and Teevan (2023) argue that:

The EU is engaged in a race to catch up with the leaders of the digital revolution — namely,

China and the United States — and hopes to strengthen its own digital economy with an

increasingly active industrial policy, including a growing number of planned projects and

investments focused on digital technologies (p.5).

This observation validates literature criticising external actors like the U.S.A., China and the
EU's digital cooperation with Kenya and Uganda as merely a means to assert their interests in
the two countries’ digitalisation agendas. It also validates the argument by Solon (2017) and
Oyedemi (2019), who view digital infrastructure as a means to facilitate increased data
extractivism from developing countries (like in Africa). The reliance on digital infrastructure
by Kenya and Uganda on the metropole and emerging, yet disguised colonialists like China
makes the depth and speed of E-Commerce in these countries (Kenya and Uganda) pegged to

the metropole, often leading to a non-vibrant E-Commerce landscape in the two countries.

In Chapter 6, findings revealed that in order to gainfully participate in E-Commerce, Kenya and
Uganda will require policy space to enable them to tame big tech companies. Research findings
further unravelled that this policy space can only be achieved when these countries enact data
and E-Commerce policies independently and informed by their own realities, without imitating
the frameworks of external actors, e.g. the EU’s GDPR. This is in line with the arguments of
Pfeiffer (2022) and Gurumurthy and Chami (2022) who note that the interests of states that are
latecomers to the digital economy, regarding a regulatory framework, focus on the need for
such frameworks to provide flexibility with data flow governance so that countries with
different levels of readiness and capacities have the necessary policy space to design pro-
development national data and E-Commerce regulatory policies and agreements. Limited
policy space by the governments of Kenya and Uganda to regulate big tech corporations has
led to premature and unfair competition between local (start-ups) and big foreign digital trade
platforms, leading to the former being less capable of competing with the latter in the budding

E-Commerce market in Kenya and Uganda.
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There have been attempts by scholars to tease out mechanisms to mitigate the effects of big
tech corporations on digital latecomers. Taking this approach, Mwangi, Njiraini, and Waweru
(2023) recommend that the effect of platform lock-ins can be mitigated by regional integration
and joint policy efforts. While, in principle, my results support this idea, the lack of data
governance enforcement mechanisms in the East African Community (EAC), coupled with the
big digital divide, inhibits the effectiveness of regional policies in supporting data sovereignty.
Indeed, with the lack of regional [EAC] data and E-Commerce regulatory frameworks, each
country (Uganda and Kenya) has been left to their own devices to enact policies which differ
(to some extent) in freedoms of tech and E-Commerce companies on one hand and those of
consumers and the state on the other. As a result, tech and E-Commerce companies appear to
enjoy absolute power in the domination of data and the E-Commerce value chain in both Kenya
and Uganda, which tilts the equation of power from the respective states to favour the tech

corporations.

Research findings revealed that the digital divide (regarding infrastructure, competitiveness of
local actors, skills and up-to-date policies) in Kenya and Uganda currently limits the gainful
participation in E-Commerce by Kenya and Uganda. These findings are in agreement with
SEATINI (2017), which notes that African countries (Kenya and Uganda in this case) are keenly
aware of how the digital divide still presents enormous hurdles for their full participation in E-
commerce, and especially cross-border E-Commerce. It is therefore not surprising that
countries like Uganda are currently opposed to negotiating rules on E-Commerce at the WTO
because, if agreed to, these rules will put power over both countries’ futures and their economies

in the hands of a largely unregulated private oligopoly (SEATINI, 2017).

It is further argued that private actors such as big tech, i.e., social media platforms, search
engines, and E-Commerce platforms, exercise significant power in shaping how data is
collected, analysed, and used for commercial purposes (Gurumurthy & Chami, 2021; James,
2000; Catalano, 2022), Singh, 2019, 2022). This can have significant implications for a
country's participation in e-commerce, as the ability to collect and analyse data is increasingly
becoming a key determinant of economic success. Indeed, my findings further revealed that the
digital divide is further exacerbated by the fact that the rules have led to the domination of data
and E-Commerce value chains by leading actors like Huawei, Jumia, Safaricom, Microsoft,
Airtel, Google, Facebook, among others in Kenya and Uganda, stifling the growth and
competitiveness of local start-ups. These findings relate to those of @verby and Audestad (2021)

who argue that the oligopolistic control and ownership of the data-based economy by a few
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countries and big tech firms makes them capable of unilaterally setting the rules of interaction
for all the economic and social actors in that sector (such as Uber vis-a-vis transport, Amazon

for E-Commerce, Airbnb for accommodation, and Facebook for digital social interactions).

Finally, while discussing factors that determine gainful participation in E-Commerce,
Manganelli and Nicita (2022) note that global digital platforms like Google, Amazon, Alibaba,
Microsoft, and Facebook, among others, are in a privileged position to collect data at a massive
scale when their many users access their services. This gives them a significant competitive
advantage (Manganelli & Nicita, 2022). The authors further caution that in the absence of a
proper international system of global data governance, this advantage in data collection directly
translates into these platforms being able to capture most of the monetary gains of the data-
driven digital economy and thereby also of cross-border data flows. This directly reechoes my
findings, which revealed that big tech firms like LG, Hisense, Bosch, Mika, Huawei, Apple,
and Samsung dominate the manufacturing of tethered devices that connect people to data
collection platforms have become household brands in Kenya and Uganda. This networked
intelligence has led to double extraction from Kenya and Uganda in terms of actual profits from
the sale of these products and the extraction of users' data for profit. Moreover, field findings
further revealed that tech companies like Amazon, Huawei and Google dominate the computing
bulk in Kenya and Uganda, which aids large-scale dispensation and storage of data (the cloud),
which gives them the ability to dominate the entire data and E-Commerce value chain. This
validates the argument by Langworthy (2019) who notes that Alphabet (Google’s parent
company), Amazon, Apple, Facebook and Microsoft have created business models around
technology that enables the collection, extraction, and value-add processing of big data into
information that is fed back into their ecosystems to innovate, enhance services and products,
retain customers, and grow sales, leaving other digital laggards (Kenya and Uganda in this case)

in catch-up mode when it comes to E-Commerce.

Conclusion

This chapter has provided a critical examination of the ramifications of neoliberal lock-ins in
data governance on gainful participation in E-Commerce by Kenya and Uganda. It
demonstrates how Gill’s New Constitutionalism theory elucidates the structural and systemic
limitations imposed by international and regional trade regimes, Big Tech monopoly, and weak
domestic data governance frameworks. These factors mutually constrain the ability of the two

countries to leverage data for their competitive and gainful participation in E-Commerce. The
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findings unravel that the liberal cross-border data flow regimes promoted by Kenya and Uganda
preserve substantial power asymmetries. Big Tech corporations utilise these loopholes to
extract data while avoiding effective regulation by states. These dynamics lead to the
perpetuation of digital colonialism, where Big Tech corporations monopolise the data value
chain, weakening national interests. Besides, trade agreements like those at the WTO and
AfCFTA further shrink the policy space required for national governments to effectively

regulate data for gainful E-Commerce participation.

The chapter also highlights the systemic dependence on metropole-originating digital
infrastructure, which not only aggravates dependence but also undermines the ability of local
tech start-ups to flourish. This has led to an exclusionary digital ecosystem where the supremacy
of Big Tech overshadows embryonic local start-ups. Additionally, the absence of harmonised
and effectively obligatory data protection laws in both Kenya and Uganda has left them
susceptible to exploitation and limited their negotiating power in global (WTO) and continental
(AfCFTA) forums. In conclusion, the ability of Kenya and Uganda to gainfully participate in
E-Commerce pivots on addressing these systemic challenges. There is an important need to
support domestic data regulatory frameworks, boost regional cooperation, and emphasise more
control over cross-border data flows. These actions will necessitate reviewing data governance
frameworks that front the growth of local tech-startups over Big Tech corporations, ensuring
that digitalisation leads to inclusive economic transformation rather than consolidating

dependency and colonialism.
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8.1

Chapter 8: Conclusion and Recommendations

Introduction

This dissertation set out to examine the conditions under which participation in the digital
economy may be considered gainful, with particular reference to Kenya and Uganda. In doing
s0, it sought to move beyond prevailing assumptions that equate inclusion within digital markets
with developmental progress, and instead to interrogate the structures that shape how value is
generated, distributed, and retained. The analysis has proceeded from a simple, though often
overlooked, distinction: that participation is not, in itself, synonymous with advantage. To
participate is merely to be present; to participate gainfully is to occupy a position from which

value may be secured, capabilities developed, and agency exercised

This dissertation is based on literature by Singh (2020; 2022), African Union (2023),
Gurumurthy and Chami (2022), Burri (2021), Anushka (2020), and Setnan, Schneider, and
Green (2018) to examine why digitally catching-up countries are engrossed in enacting data
regulatory frameworks. The dissertation has also used literature by Overby & Audestad (2021),
Sucker & Beyleveld (2022); Solon (2017); Berti, Marina, Ponti, & Craglia (2020), and
UNCTAD (2018;2019; 2021;2022; 2023) to illuminate how digital latecomers are reimagining
their trade and data policies in response to the rising behemoth power of Big Tech corporations.
There is a consensus among the authors that data is a precious raw material driving the digital
economy and that whoever collects and controls it owns its economic value and ultimately
controls the digital economy. Thus, this has prompted the rush to regulate data and its entire

value chain as a means of enabling countries to gainfully participate in E-Commerce.

Like the majority of countries globally, Kenya and Uganda have enacted policies, strategies
and guidelines to regulate data, the precious resource (often dubbed the new oil or oxygen) of
the digital economy. As discussed in previous chapters, Kenya has embarked on fortifying its
data economy by enacting the Consumer Protection Act of 2012, the Data Protection Act of
2019, the Computer Misuse and Cybercrimes Act of 2018, the Cloud Computing Standard of
2019, the National Digital Master Plan of 2022-2032, and the establishment of an office of the
Data Protection Commissioner (MICDE, 2023). Kenya has also developed a Digital Economy
Blueprint, which aims to tap into the unique opportunities that will spur the unlocking of the
benefits of the digital economy potential and guide Kenya’s transformational journey, espoused

by new and emerging technologies (MICDE, 2019).
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On the side of Uganda, the country has enacted the Data Protection and Privacy Act of 2019,
the Data Protection and Privacy Regulations of 2021, the Access to Information Act of 2005,
the Regulation of Interception of Communications Act of 2010, the Computer Misuse Act of
2011 (as amended), Electronic Signatures Act 2011 (Act No. 7 Of 2011), Electronic
Transactions Act 2011 (Act No. 8 of 2011), and the Registration of Persons Act, 2015 (MoICT,
2023) among others. Uganda has also developed a Big Data Utilisation Strategy 2023/24-
2027/28 whose main goal is to make data as accessible, shareable, and usable as possible for
all types of stakeholders who require information for economic and societal gains (MoICT,
2023). These regulatory frameworks are aimed at scaling up efforts by Kenya and Uganda to
catch up with the already digitally advanced countries, both in E-Commerce and the data
industry (including data centres and data infrastructure). At the continental level, the regulatory
frameworks are also aimed at contributing to the realisation of the African Union’s Digital
Transformation Strategy for Africa (2020-2030) which seeks to harness digital technologies
and innovation to transform African societies and economies to promote Africa's integration,
generate inclusive economic growth, stimulate job creation, break the digital divide, and ensure

Africa’s ownership of modern tools of digital management (African Union, 2020).

However, less attention has been paid to how power relations in data governance undermine
the efforts of these countries to enact data regulatory frameworks that would propel their gainful
participation in E-Commerce. Indeed, limited scholarship has examined how the interests of
actors like Big Tech corporations and countries that dominate the E-Commerce and Data value
chain shadow those of digital latecomers like Kenya and Uganda, and how this ultimately
consolidates the digital divide by trapping the latter countries as consumers and suppliers of
raw materials (data in this case) rather than producers of digital products. This dissertation has
unravelled a clash in the interests of the different actors, i.e., tech and E-Commerce
corporations, governments and consumers. While the first two, i.e., tech and E-Commerce
corporations, are interested in a liberal [cross-border] data flow regime, and the last two, i.e.,

governments and consumers, prioritise a regulated [cross-border] data flow regime.

As noted above, regulation of [cross-border]| data flows is a critical tool that States require to
direct their digitalisation policies in view of building national competitiveness in E-Commerce
and Data economy. It was therefore paramount to further examine the power relations and
influence of external actors like the European Union, the U.S., and China in relation to shaping

the data ecosystem of digital latecomers like Kenya and Uganda. Moreover, these actors have

263



8.2

divergent interests which impact the trajectory of the two countries’ digital economies. While
the U.S. and China already dominate data infrastructure (Google, Facebook, Huawei, ZTE,
Microsoft Azure) and E-Commerce (Amazon, WhatsApp-TikTok-and Facebook marketplaces,
Alibaba, KiKuu, Kilimall) landscape in these countries, the EU is rising as a new actor in data
policy through its aggressive push for countries to design their data policies heavily borrowing
from the EU General Data Protection Regulations (GDPR). While divergent interests, they
serve the same purpose, i.e., lock-in digital transformation in catching-up countries like Kenya
and Uganda. Thus, it was imperative to study how the power dynamics of data governance

impact the gainful participation in E-Commerce by Kenya and Uganda.

Finally, this dissertation had to consider other illuminating variables like the commitment of
the governments of Kenya and Uganda to tame the powers of [Big] Tech corporations, the
readiness of data regulatory frameworks in each country to counter the behemoth powers of Big
tech corporations, and the readiness of local E-Commerce and tech start-ups in Kenya and
Uganda to ably compete with Big Tech corporations like Google, Facebook, Huawei, ZTE,
Microsoft Azure, amazon, Alibaba, KiKuu and Kilimall. By deploying Gill’s new
constitutionalism theory, this dissertation assessed the role of global legal and institutional
actors and institutions in shaping data governance and how this impacts E-Commerce

participation in Kenya and Uganda.

Under this dissertation, 30 semi-structured interviews (15 from Kenya and Uganda
respectively) with key informants i.e., key policymakers and technocrats (ministers, agencies,
and departments), political-decision makers, civil society, policy analysts from think tanks, and
representatives from interest groups, i.e., data centres and E-Commerce platforms in Kenya and
Uganda respectively (see Chapter 4) were conducted. This was complemented by secondary
data sources, including electronic and hard copy books and scholarly articles on data
governance and E-Commerce, including reports from key international, regional, and national
research and capacity-building institutions, think tanks, academic scholarship, and Civil Society
Organisations, among others. This chapter presents a summary of research findings,

contributions of this dissertation, limitations, areas for further research, and recommendations.

A Recap on the Research Findings

This dissertation has assessed the complex nexus between power dynamics in data governance

and the gainful participation in E-Commerce by Kenya and Uganda. The findings illuminate
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how power relations entrenched within the global data governance ecosystem excessively
favour Big Tech corporations, who already dominate the data and E-Commerce value chains.
By using their power over states in regulating data, Big Tech corporations, occasionally in
cooperation with local dominant or start-up tech firms, consolidate their market (data) power to
edge out struggling, weaker, or smaller tech firms (often start-ups), thus perpetuating the digital
divide.

Research findings observed a fairly advanced data and E-Commerce ecosystem was observed,
evidenced by vibrant financial technologies (e.g., mobile money platforms) and a growing E-
Commerce landscape with more businesses being integrated in digital trade (e.g., creating
online apps or social media pages). Indeed, Kenya has become one of the world leaders in
driving financial inclusion through the use of digital finance solutions such as M-Pesa, Mula,
PesaLink, and Pesapal (MICDE, 2019), with M-Pesa ranking as a leading mobile money
transfer service in Africa, with over 50 million active users (UNCTAD, 2022). Nevertheless,
Kenya’s sprawling data and E-Commerce ecosystem is faced with challenges of inadequate
data protection laws and over-reliance on global Big Tech platforms. For example, while M-
Pesa is a dominant mobile money service platform in Kenya that illuminates the country’s
digital potential, its systems are heavily dependent on foreign-developed digital infrastructures
like the internet, smartphones, laptops, and modems, among others. Furthermore, Kenya’s
leading E-Commerce platforms like Jumia operate within an ecosystem largely influenced by
global Big Tech platforms like Google, Apple, Huawei, Alibaba, Amazon, Microsoft, Samsung,
and Facebook, showcasing the intricate interplay between innovation by local tech start-ups
and global dominance of data and E-Commerce by Big Tech corporations in a handful countries

i.e., the U.S, China, and South Korea (see Fig 13 below).

On the other hand, whereas Uganda showcases a resilient and budding E-Commerce economy,
the country faces several key limitations, including poor connectivity (digital infrastructure),
policy incoherence, and weaker data and E-Commerce regulatory frameworks. Noteworthy
initiatives such as the partnership between Mastercard and MTN-Uganda (a leading
telecommunication company in Uganda) in creating a prepaid virtual card tailored for MTN’s
mobile money customers (MTN, 2024) mirrors these dynamics but also illuminates Uganda’s
(and its local tech start-ups) vulnerability and dependency on external actors. Nevertheless,
there are some pushbacks against the domination of the data and E-Commerce landscape in
Uganda by external (global) Big Tech corporations. For example, SafeBoda, a ride-hailing

company in Uganda, has expanded its E-Commerce scope to enable its customers to access

265



other services like parcel/package delivery, payment of utility bills, sending (mobile) money
and buying of airtime and data (SafeBoda, 2022). While such pushbacks are on a narrow scope
compared to Kenya, they showcase local initiatives which, if scaled up, could jump-start a
competitive data and E-Commerce sector in Uganda. Nevertheless, it is key to note that findings
from both countries revealed deeply entrenched vulnerabilities to neoliberal lock-ins, which
ultimately constrain their abilities to fully maximise the opportunities presented by the

“spawns” of the digital economy, i.e., data and E-Commerce.
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Figure 13.Top 10 Tech Companies in The World In 2024. Source: (McShane, 2024)

In addition to the research findings, contrasts with other African countries disclose key insights
into how a country can proactively nurture and develop a competitive data and E-Commerce
ecosystem. For example, the government of Rwanda has spearheaded digitalisation initiatives,
including the Smart Rwanda 2020 Master Plan, which aims at fostering a more coherent
approach to the country’s digital governance (Ministry of ICT & Innovation, 2015). This
masterplan entails a multilayered approach, including digital infrastructure development, the
expansion of e-government services, the implementation of digital literacy programs, and
robust support for local tech startups (Telecom Review, 2024). Furthermore, the
implementation of strong data protection laws and policies by South Africa through its mother
document, i.e., the Protection of Personal Information Act (POPIA) (Anokhy, 2024) verifies
the likely benefits of enacting comprehensive data regulatory frameworks. Both initiatives by
Rwanda and South Africa differ sharply from the fragmented data regulatory frameworks in
Kenya and Uganda.
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8.3

This dissertation has also underlined the role of Gill’s new constitutionalism theory in providing
an important pathway to examine the permeation of neoliberal lock-ins within data governance
frameworks at national, regional and multilateral levels. Gill’s theory revealed how the
interplay of regulatory seizure, digital colonialism, and free cross-border data flows produces
structural and systemic dependencies for digital latecomers like Kenya and Uganda. For
example, trade agreements like the Kenya-U.S. Strategic Trade and Investment Partnership
(STIP) echo these dynamics by entrenching provisions (e.g., no data localisation, no source-
code disclosure, and no obligations for local location of computing facilities) that largely favour
Big Tech corporations, thereby undermining domestic policy space to craft pro-developmental
data governance policies. Thus, Kenya and Uganda’s respective data ecosystems are being
fashioned by both historical and present-day corporate-driven policies (a form of new
constitution), which are undermining the gainful participation in E-Commerce by local tech
start-ups. To avert the risk of being trapped at the lower end of the digital/data value chains as
mere suppliers of raw data and consumers of digital products, Gill’s theory has enabled the
researcher to pinpoint the current gaps in the data regulatory constitutions (policies and

strategies) and institutions for Kenya and Uganda, which require reform.

To sum up the key findings, the findings of this study suggest that, while Kenya and Uganda
are increasingly integrated into the circuits of digital trade, such integration remains
circumscribed by structural constraints. These constraints are manifest in the dominance of
external platforms, the limited development of domestic technological and regulatory
capacities, and the restricted policy space available to states seeking to shape data governance
in accordance with national priorities. Under such conditions, participation is frequently
characterised by asymmetrical value relations, in which data and digital value are extracted and
consolidated elsewhere. The result is a form of engagement that is, at once, visible and yet

materially constrained, i.e., participatory in form but limited in substance.

Theoretical Implications and Contributions

One of the emerging debates from this dissertation is on new constitutionalism as a power lock-
in mechanism in data governance. This dissertation extends Gill's new constitutionalism theory
by demonstrating how neoliberal governance of data enables platform lock-ins and data
siphoning in countries like Kenya and Uganda, which are still playing catch-up in the digital

economy. As a result, the evidence reviewed in the contextual and analytical Chapters of this
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dissertation confirms the existence of new constitutionalism mechanisms of data governance in
Kenya and Uganda that trigger power relations shaping the participation in E-Commerce by the
two countries. New constitutionalism serves as an important lens for comprehending the
mechanisms through which neoliberal notions are enmeshed in data governance agendas,
leading to systemic and structural lock-ins that prioritise market forces (tech corporations) over

democratic control.

In the context of Kenya and Uganda, the supremacy of big tech corporations stems from their
influence on data and E-Commerce policies, laws, and infrastructure, illuminating a deliberate
determination to shield the digital economy from regulation by the state. For instance, clauses
in Kenya’s Data Protection Act of 2019 permit cross-border transfer of data with minimum
safeguards, putting the interests of big tech corporations before state sovereignty. These lock-
ins limit the ability of the State to regulate and preserve power asymmetries, where countries
like Kenya and Uganda remain inferior to global corporate interests. By formulating these
dynamics under Gill’s new constitutionalism theory, this dissertation illuminates how the digital
economy has evolved into a new frontier for neoliberal consolidation, with far-reaching

ramifications for national constitutionalism, justice and sovereignty.

The dissertation further spreads the application of the new constitutionalism concept to the
digital economy by offering a fresh framework for examining data governance and E-
Commerce. Originally conceptualised to critique international trade and investment policies
(Gill, 2014), Gill’s New Constitutionalism theory is similarly appropriate in assessing how data
and E-Commerce policies are crafted to perpetuate neoliberal principles. The findings further
present new modes such as the role of data localisation and algorithmic biases, which illuminate
the embryonic nature of these power relations. By integrating these evolving issues, the
dissertation not only corroborates Gill’s theory but also expands the scope of its applicability,
presenting new insights into how the digital economy is being fashioned by both historical and
present-day corporate-driven policies. In doing so, the dissertation contributes to ongoing
debates within political economy, development studies, and digital governance by advancing a
framework through which participation may be assessed not simply in quantitative terms, but

in relation to power, control, and value.
Gill’s constitutional theory underscores the need for pushback on the deeply rooted neoliberal

norms by lobbying for laws and policies that favour national and regional sovereignty. For

example, Kenya and Uganda could implement alternative data governance models like data
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cooperatives, where local actors jointly own and manage data and the economic value that stems
from it. This model would not only reorganise power but also ensure that the economic value
from data is shared by local communities. Moreover, the theory proposes a need for rigorous
regulatory measures to thwart the monopolistic leanings of Big Tech. Policies guaranteeing
clear data practices, just data-sharing mechanisms, and local content needs for data and E-
Commerce platforms could diminish external dependencies. For instance, emulating measures
like India’s requirement for data localisation would safeguard critical data by confining it within

national borders, ultimately bolstering both economic and digital sovereignty.

Another unravelling debate from this dissertation is the nexus between digital colonialism and
data sovereignty. The case for the role of sovereignty in a country’s development has been
emphasised by Chomsky (2016), who argues that:
Sovereignty has been a tool of emancipation of the peoples of Africa who are beginning to
chart transformational paths for most of the African countries after centuries of predation
by the slave trade, colonialism and neocolonialism. Careless assaults on the sovereignty of
African countries are, therefore, tantamount to inflicting fresh wounds on the destiny of the

African peoples (p.26).

The findings revealed the recurring forms of exploitation under digital colonialism, a notion
that evokes the practices of historical colonialism. In the digital epoch, data has substituted
natural resources as the principal commodity of siphoning, with Big Tech corporations utilising
their technological supremacy to siphon data from users in Kenya and Uganda. This creates a
reliance on digital platforms and infrastructure provided and controlled by the metropole, which
results in local economies being incapable of fully securing gains of their data (Pfeiffer, 2022;
Coleman, 2019). The dissertation shows how data laws, governance frameworks, and
investments in infrastructure are designed to serve the interests of Big Tech corporations,
sustaining a dependency cycle. Thus, digital colonialism emerges as a systemic phenomenon
that limits the sovereignty of countries like Kenya and Uganda in the digital economy,
resonating with the exploitative modes of historical colonial administrations. This work further
advances inquiries into whether investments in digital (data) infrastructure by Big Tech
corporations such as Google and Huawei’s undersea cables in Africa genuinely favour local

development or mainly facilitate data extraction interests.

The nexus between local and global data governance is another debate manifesting from the

findings of this dissertation. The global-local interplay is an important aspect in shaping the
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digital governance ecosystem. International institutions like the WTO and the EU shape
national data regulatory frameworks by encouraging liberalisation and the free cross-border
flow of data, which often contradicts national state interests (James D., 2020). For example,
Kenya’s participation in the WTO Joint Statement Initiative (JSI) on E-Commerce (James D.,
2020) mirrors how global ideals on data governance are imposed on digital latecomers,
compelling them to enact regulatory regimes that undermine national data sovereignty while
promoting international capital mobility. This dissertation emphasises the challenges faced by
digital latecomers in circumnavigating these international pressures while preserving their
domestic digital agendas. This nexus illuminates the traction between observing global norms
and addressing the unique needs of economies which are latecomers to digitalisation, hence
strengthening the need for a nuanced tactic to designing digitalisation policy. As discussed in
previous chapters, addressing this will require a set of [digital constitutions] policies at the
national, regional and global levels that preserve space for digital latecomers to enact policies
that would increase their digital competitiveness. = New constitutionalism theory helps
illuminate the role of digital “constitutions” (policies) in promoting a country’s capacity to build
a competitive data and E-Commerce economy. This dissertation, therefore, contributes to a
nuanced understanding of how neoliberal lock-ins of data governance in data policies shape

Africa’s participation in E-Commerce.

Finally, another debate that this dissertation and its findings deliver is with regard to a
comparative analysis of policy responses. The divergent approaches of Kenya and Uganda to
digital governance unravel important perceptions into the usage of new constitutionalism in
diverse contexts. Kenya’s fairly progressive regulatory frameworks, like the Data Protection
Act of 2019, mirror efforts by digital latecomers to balance Big Tech obligations with the
priorities of local economies (Kenya in this case). However, this dissertation illuminates that
these regulatory frameworks are often laden with loopholes that Big Tech relies on to dominate
the entire data and E-Commerce value and supply chains within economies of digital laggards.
On the other hand, Uganda’s underdeveloped digital infrastructure produces vulnerabilities that
impede the country’s gainful participation in the [data and E-Commerce] digital economy. This
comparative examination illuminates the different manifestations of new constitutionalism
contingent on a country’s level of digital preparedness, providing a profound understanding of

its wider implications.

Thus, this dissertation contributes to new scholarship on the manifestations of digital

constitutionalism, i.e., through new digital (data to be specific) rules and constitutions which
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seek to circumscribe the power of States in regulating economic (trade, investment, fiscal),
social (health, environmental, education) and political policies, thereby guaranteeing more
power and domination by (transnational) corporations. This showcases the importance of Gill’s
framework in analysing contemporary data governance dynamics. Indeed, conceptually, the
dissertation has advanced an integrated framework through which these dynamics may be more
adequately understood. By bringing into dialogue the insights of new constitutionalism and
digital colonialism, it has sought to illuminate both the institutional architectures that structure
digital governance and the material consequences that follow from them. New constitutionalism
has provided a means of apprehending how rules governing digital trade and data flows are
stabilised and insulated, often beyond the reach of democratic revision. Digital colonialism, in
turn, has drawn attention to the patterns of extraction and dependency that such arrangements
may engender. Considered together, these perspectives offer a more complete account of how
power operates within the contemporary digital economy, i.e., at once juridical and material,

structural and experiential.

Policy Implications and Contributions

From a policy angle, the dissertation factually validates that neoliberal lock-ins in data
governance exist in Kenya and Uganda and are enabled by the weak domestic data regulatory
frameworks. The dissertation revealed that both Kenya’s Data Protection Act of 2019 and
Uganda’s Data Protection and Privacy Act of 2019 perpetuate neoliberal lock-in by less
regulation of big tech (see Tables 2,3, and 4). These lock-ins manifest themselves through
voluntary and involuntary collection of Personal [user] Data by tech companies through their
platforms and infrastructure (devices), commercial use of personal data, liberal cross-border
transfer of Personal Data, non-binding obligations on location of computing facilities in the
host country (Kenya and Uganda in this case), and low penalties for violation of Data and
privacy rights which makes it easier for Big Tech companies to violate these rights given their
ability (economic muscle) to pay the fines. As argued in Chapter 6, these laws do not have
“teeth” to tame big tech corporations like Google, Amazon, Facebook, among others, who have
hidden under the “opt-out” approach to siphon users’ personal data. Indeed, as Barrett (2019)
argues, while letting people opt out of data collection is better than not giving them any choice
at all, it gives too many giant tech companies plausible deniability for the rampant hoovering
of personal information and allows them to blame the victim when they overreach implicitly. It
is important that Kenya and Uganda enact data policies that quash the monopolistic inclinations

of Big Tech corporations, e.g., anti-trust rules and equitable data-sharing legislations, should

271



be pursued both at the national, regional and global levels. This could comprise authorising

clear algorithms and fair pricing for E-Commerce platforms.

This dissertation reveals that unless Kenya and Uganda’s respective Data Acts and their
supportive regulatory frameworks are reviewed to give data subjects primary control, they will
remain insufficient to regulate access and control over data by big tech corporations, hence
perpetuating neoliberal lock-ins that [unconsciously] legally insulate big tech from regulation
by the governments of Kenya and Uganda. The dissertation, therefore, provides alternatives
that Kenya and Uganda can consider in updating their respective data protection laws and
institutions to contain data localisation requirements and ensure that local tech startups easily
access this data, as it is critical for their gainful participation in E-Commerce. In undertaking
the review, Kenya and Uganda need to harmonise their data regulatory frameworks to create
synergies and fortify their negotiating positions in regional and global trade negotiations. Policy
harmonisation can calibrate cooperation in building shared digital infrastructure (e.g., fibre
optic cables) and encourage regional E-Commerce platforms. For example, a united East
African data regulatory framework could increase trust and cross-border E-Commerce in the
East African Community (EAC). For example, collective digital payment systems, similar to
the European Union’s Single Euro Payments Area (SEPA), could calibrate E-Commerce by
easing cross-border (intra-EAC) payments. Furthermore, a coherent joint East African data
regulatory framework could boost trust and regional E-Commerce. Theoretically, such a
framework could comprise homogeneous compliance obligations for digital service providers,
streamlining business operations across the EAC. In E-Commerce negotiations at the World
Trade Organisation (WTO), Kenya and Uganda should push for an agreement that entails data
governance provisions that balance cross-border data flows with national sovereignty so as to

address the current imbalance.

Furthermore, the dissertation proposes policy reforms for Africa’s digital (data) ecosystem that
Kenya and Uganda can emulate to put in place supportive data regulatory frameworks for
[gainful] E-Commerce participation. One of the policy reforms is bolstering data sovereignty
through more robust data localisation regulatory frameworks that champion state regulation and
control over cross-border data flows. Data localization rules require companies to store and
process certain types of data (often personal or financial) where it is extracted, which, by design,
hurts Big Tech’s interest of less government regulation to enable them siphon data in their
“digital colonies” and store, process, and sell or use it (for its economic value) in the

“metropole/mother country”. As argued in the dissertation, at the heart of Big Tech’s trade
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agenda is the demand for free cross-border data flows, which they are pushing for in trade
negotiations like the WTO E-Commerce and the AfCFTA through provisions that ban data
localisation and water down data privacy protections. This is further consolidated (by Big Tech
corporations) through the creation of platforms, gathering and exploiting vast quantities of user
data, product bundling, building large-scale infrastructure, strategic acquisitions, and political
lobbying (Moore & Tambini, 2018). The result is the perpetuation of a global system where the
digital latecomers are suppliers of raw materials (data) and consumers of digitally manufactured
or delivered products. By illuminating this power asymmetry, the dissertation proposes
modalities through which digital latecomers like Kenya and Uganda can design their data
regulatory frameworks to safeguard the right of the state to regulate data, as this is critical for
the development of robust and competitive participation of E-Commerce platforms. Both
countries should review and implement data protection legislations that protect citizens’ data
and guarantee fair competition in E-Commerce. The two countries could introduce obligatory
audits for firms handling large-scale data to guarantee compliance, complemented by

substantial penalties for abuses of such obligations.

Another policy reform suggested by the dissertation is encouraging regional cooperation among
African regional economic blocks to create coherent data governance frameworks that nurture
national interests and foster the growth of local data (tech) and E-Commerce start-ups. There is
a rising narrative that E-Commerce will support Small and Medium Enterprises (SMEs)
competitiveness in both global and regional markets through innovation and market
diversification (Singh, 2019). Indeed, there is no doubt that all countries and SMEs will
participate in E-Commerce because they are increasingly being integrated into the digital
economy and are developing policies to guide their integration (West, 2022). However, this is
happening at a time when Big Tech corporations are leveraging regional trade agreements to
lock in unhindered access to data while inhibiting proper oversight by data governance
institutions (Catalano, 2022). Moreover, the dissertation has revealed that whereas both Kenya
and Uganda have data regulatory frameworks with inbuilt mechanisms that enable them to
intervene in regulating data, they are countries are vulnerable when it comes to regulating big
tech companies like Huawei, Amazon, Microsoft, Google, Facebook, Visa, Mastercard, and
ZTE among others given their deeply entrenched dependence on these companies for digital
infrastructure and capacity building. The dissertation reveals that individual national data
regulatory policies by digital latecomers may require complementary policies at the regional
level to strengthen the areas where they are weak in regulating Big Tech corporations. This is

because regional cooperation can play a vital role in taming the asymmetrical relationship that
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Big Tech corporations impose on individual national countries, which makes them unable to

gainfully regulate data for their E-Commerce participation.

The dissertation has provided a critical examination of how data extraction by Big Tech
corporations undermines innovation and growth of local tech start-ups in digital latecomer
economies in Africa, like Kenya and Uganda, which ultimately affects their gainful
participation in E-Commerce. The value of data is growing exponentially, and big tech
corporations are willing to construct a digital infrastructure like internet cables, satellite links,
internet cafes, and connectivity for free, purposely to increase data extraction (Solon, 2017;
Oyedemi, 2019). Indeed, the desire for sustained data extraction has led big tech companies to
provide “free” infrastructure, with some like Amazon engaging in “profit cannibalisation” just
to ensure that many users remain hooked on their sites, as this enables them [tech companies]
an infinite source for data siphoning. For example, Facebook has launched the Free Basics app
in 22 African countries (including Kenya and Uganda) to corner the African mobile Internet
market potential, whereby, through working with local telecom operators, internet users will
have access to Facebook and other selected websites and services without data (Solon, 2017).
Furthermore, in Kenya and Uganda, my findings revealed that Microsoft Azure and Huawei are
offering technology services for free, including training rural citizens on digital skills, offering
online courses to university students, funding educational programs, improving internet
connectivity in rural zones, and issuing free gadgets such as smartphones and tablets to

government technocrats and higher education.

By illuminating the different mechanisms through which data is siphoned from Kenya and
Uganda, this dissertation contributes to policy measures which the two countries (and other
African countries) can explore to leverage data for the growth and competitiveness of their local
data (tech) and E-Commerce start-ups, thereby weaning themselves off Big Tech corporations.
To effectively wean themselves of Big Tech corporations, Kenya and Uganda should cooperate
in establishing domestic (EAC) E-Commerce platforms, as this will facilitate their bigger value
retention within local economies. This should be calibrated with incentives for innovators and
entrepreneurs in the digital space. For instance, tax incentives for tech and E-Commerce
startups and “patient credit” for tech innovation hubs could fast-track local data and E-
Commerce development. The role of the state in giving the first nudge cannot be overstated.
Indeed, the governments of Kenya and Uganda could launch a state-backed initiative like that
of India’s "Startup India" program, as this would nurture an ecosystem that promotes young

entrepreneurs’ data and E-Commerce.
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The findings of this dissertation bring into play the debate on the need to tackle social and
economic equity in the digital economy. The findings illuminate the practices of labour rights
violations related to Big Tech operations, e.g., low wages and poor working conditions for
platform workers and content moderators. Findings further revealed that neither Kenya nor
Uganda have updated their respective labour laws to address these challenges; the governments
of Kenya and Uganda should enact labour laws that safeguard the rights of platform workers
and content moderators. These laws should have provisions that emphasise minimum wage,
guarantee access to social protections, and regulate the conditions of employment for platform
workers and content moderators. Comprehensive policies and strategies that encourage
equitable access to digital resources and opportunities may further guarantee that marginalised
actors can gainfully participate in the digital economy, nurturing a more equitable and

transformative digital economy.

The dissertation has also showcased the need to update data and E-Commerce policies at
national (Kenya and Uganda), regional (EAC), Continental (African Union) and Global (WTO)
levels to address anti-competitive practices. Indeed, addressing anti-competitive practices is
another aspect lacking in E-Commerce policies at the National (Kenya and Uganda), regional
(EAC), Continental (African Union) and Global (WTO) levels. This is even though competition
in the digital economy tends to lead to a monopoly more often than in traditional markets. Lack
of measures to address anti-competitive practices, coupled with the enclosure of data by digital
trade monopolies in Africa, may not only create a skewed and exclusionary marketplace, but
may also represent a huge opportunity cost in terms of the unrealised public and social value of

data.

In conclusion, empirically, the study has contributed to a growing body of work that seeks to
ground debates on digital governance within the lived realities of countries in the Global South.
Through qualitative engagement with policy actors, practitioners, and other stakeholders, it has
demonstrated that the constraints identified are not merely abstract but are encountered in
practice, within regulatory processes, market participation, and everyday interactions with
digital infrastructures. These findings underscore the importance of situating discussions of
digital trade within specific national and regional contexts, rather than treating the digital

economy as a uniform or universally accessible domain.
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8.5 Challenges and Limitations

It is appropriate, nonetheless, to acknowledge the limits of the present study. Whereas the
dissertation offers valuable insights into data governance in digital laggards (largely found in
the global south), it is imperative to admit numerous limitations. This dissertation has
encountered limitations related to qualitative methodologies, including possible biases in data
interpretation and generalisation of findings beyond Kenya and Uganda. Some of the challenges
encountered during data collection included limited access to key respondents due to logistical
limitations and reluctance from private sector actors to share sensitive information about their
data governance models and practices. While a total of thirty interviews were conducted, a
small number of respondents were substituted through snowball sampling, primarily due to

constraints of availability.

Furthermore, the ever-evolving digitalisation (data and E-Commerce) governance landscape in
terms of models, negotiations, actors and processes for engagement presented limitations in
guaranteeing that the research remained up to date, as new regulations and technological
developments were often introduced during the study period. For example, the introduction of
the Kenya Cloud Policy of 2024, the Kenya National Digital Master Plan 2022-2032, the Kenya
Robotics and Artificial Intelligence Society Bill 2023, and the Kenya National E-Commerce
Strategy of 2023 mid-research necessitated a re-evaluation of the implications of these
regulatory frameworks on Kenya’s domestic E-Commerce ecosystem. Equally, Uganda’s
current negotiations with Big Tech companies like Huawei and ROWARD Capital Commercial
Broker LLC (see Chapter 7) created reservations about the trajectory of the country’s data and
E-Commerce policies, obscuring the analysis. It is therefore possible that by the time field
collection ended, the policy space for data governance in Kenya and Uganda had either been

eroded or strengthened.

Another challenge encountered during field work and data interpretation was the absence of
comprehensive secondary data on the explicit impacts of power relations in data governance on
small and medium enterprises (SMEs) data and E-Commerce start-ups in Kenya and Uganda.
While qualitative interviews under purposive sampling provided rich intuitions, quantitative
data to verify or contest these accounts were scant. This is also one of the reasons why the
dissertation is qualitative in nature. The dissertation also focused on only two countries (Kenya
and Uganda) in the same geographical setting (East Africa). This limited the generality of the

findings to the wider African context, given that some countries like Mauritius and Egypt have
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far advanced digital governance regulatory frameworks, e.g., Artificial Intelligence (AI)
regulatory frameworks, and are thus better prepared to counter the hyper-evolving digital
economy governance landscape. Furthermore, even for small economies like Rwanda, data and
E-Commerce regulatory frameworks have been enacted to prioritise national interests, e.g.,
technology transfer and data localisation to make Rwanda the digital hub of Africa. Therefore,
this dissertation may not easily illuminate the unique challenges and power dynamics that
countries “digitally advanced” like Egypt, Mauritius and determined countries like Rwanda
have to navigate to become competitive actors in the digital [data and E-Commerce] economy
is limited in the context of illuminate the unique challenges and power dynamics that “digitally
advanced” countries (like Egypt, Mauritius), and determined countries (like Rwanda) have to
manoeuvre to become competitive actors in the digital [data and E-Commerce] economy.
Therefore, while there may be some relevant experiences, these need to be [to use a West

African common saying] ‘taken with a pinch of salt”.

Furthermore, the dissertation principally relies on Gill's new constitutionalism theory to
illuminate the power dynamics of data governance and how they impact gainful participation
in E-Commerce by Kenya and Uganda. While this is suitable given the unprepared digital
constitutional landscape in the two countries to counter the powers of Big Tech corporations,
this ignores other critical theories that can be deployed to view the current actions of the states
of Kenya and Uganda in pursuing liberal data regimes. Indeed, theories like the Developmental
State as advanced by Chalmers Johnson to describe states which follow a particular model of
economic planning and management (Chalmers, 1999), and advanced by Chang (1999),
Mkandawire (2001) and Rutazibwa & Shilliam (2018) can be instrumental in examining how
digital latecomers like Kenya and Uganda are navigating the power dynamics in data
governance to develop their E-Commerce participation capacities. For example, because
achieving economic development requires a state which can create and regulate the economic
and political relationships that can support sustained industrialisation (Chang, 1999), achieving
a transformative digital agenda in African countries like Kenya and Uganda requires an
interventionist state to regulate the data markets and E-Commerce. Furthermore, the
postcolonial state in Africa was erected on a more uneven ground (Rutazibwa & Shilliam,
2018). This divide has cascaded into the digital economy, which can partially be addressed
through an interventionist (developmental) state. Moreover, developmental states are not totally
alien to Africa (Mkandawire, 2001). All these examples illuminate those other theories, like the
developmental state, can be used to explain the data governance phenomenon under study by

this dissertation. The lack of deployment of other relevant theories, therefore, limits the
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dissertation to only a critical assessment of the political economy of data governance in Kenya

and Uganda from a New Constitutionalism lens.

Nevertheless, the above limitations do not detract from the central argument. While the study
focused primarily on Kenya and Uganda, these cases remain highly illustrative of broader
tensions shaping Africa’s digital political economy, particularly the asymmetrical power
relations embedded within global data governance frameworks. The selected qualitative
approach enabled a deeper interrogation of institutional dynamics, regulatory processes and
competing development narratives that may not have been sufficiently captured through purely
quantitative methods. Equally, the rapidly evolving nature of digital trade, platform capitalism
and data governance means that some policy developments may continue to shift beyond the
study period. Despite these constraints, the findings provide a robust analytical foundation for
understanding how contemporary data governance structures influence Africa’s prospects for

meaningful and gainful participation in electronic commerce.

Suggestions for Future Research

The findings of this dissertation have illuminated that the nexus between data governance,
digital colonialism, and E-Commerce participation in Kenya and Uganda is shaped by the fast-
evolving power relations of data governance. While this dissertation provides key insights into
the neoliberal lock-in mechanisms of data governance and their implications for a country’s
gainful participation in E-Commerce, several gaps and evolving questions permit additional
investigation. One of such is for future research to tease out the role of regional data governance
frameworks in tackling digital colonialism in Africa. Future research can explore how regional
trade agreements like the African Continental Free Trade Area (AfCFTA) can be leveraged to
quash the monopoly of Big Tech corporations and encourage the growth of domestic data and
E-Commerce actors, which is an ingredient of realising digital sovereignty. While this
dissertation mirrors the influence of global institutional actors like the WTO and regional
processes like the AfCFTA, it does not showcase how such frameworks could be influenced to
consolidate joint negotiating power for African countries in digital governance forums.
Researchers could study whether the rules thereunder the AfCFTA Protocol on Digital Trade
are sufficient and effective in the protection of the budding local data and E-Commerce
economies in Africa, or whether supplementary actions are needed. Additionally, future
research could document the achievements and challenges met by other regional economic

blocs, such as the EU, ASEAN and MERCOSUR, in enacting legal and regulatory frameworks
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that balance between liberalisation of cross-border data flows with local control and regulation.
This would shed insightful lessons for African countries on how to harmonise their respective
national and regional data policies while taming manipulative practices by Big Tech

corporations.

Another key future research area could examine the political economy of emerging technologies
in Africa and their potential impacts on Africa’s participation in global E-Commerce. The swift
spread of emerging technologies, e.g., Al, blockchain, and the Internet of Things (IoT) offers
both prospects and limitations for digital latecomers like Kenya and Uganda. Future research
could examine the integration of these technologies into data governance frameworks and their
implications for a country’s participation in E-Commerce. For example, studies could
investigate how Al consolidates algorithmic biases that excessively affect marginalised actors
and economies, or the possibility of blockchain to improve transparency in data management.
Moreover, future researchers may explore the capacities of African countries to control these
technologies by examining the gaps in existing laws, policies and strategies, and recommending
approaches for inclusive data governance. Such research would contribute to a more nuanced
understanding of how evolving technologies interconnect with the prevailing power dynamics

and the potential measures that can be deployed to ensure their compliance.

Another potential future research could be a comparative analysis of data governance models
across Africa. For instance, researchers could study the data regulatory approaches of Kenya
and Uganda with those of countries like India (Asia) and Argentina (Latin America), which are
also grappling with digital colonialism and the neoliberal lock-ins it presents. The studies could
identify common variables under the challenges and ground-breaking solutions that could be
transplanted to the African context. The research could also assess the effectiveness of diverse
legal frameworks and institutional actors in achieving data sovereignty for gainful E-Commerce
participation, presenting broader insights on global experiences in the form of best practices

and lessons learned.

As the digital economy evolves, the future of work is also evolving. This is leading to new
labour rights violations, including algorithmic bias, workplace surveillance, and electronic
union blacklisting. For example, algorithmic bias makes hiring and firing less transparent since
workers do not have an explicit right to explanation. The findings of this dissertation
illuminated gross violations of the rights of platform workers, content moderators, and data

labellers in Kenya by Big Tech corporations. Future research could investigate deeper into the
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social and economic ramifications of digitalisation and the future of work, with more focus on
aspects like implications for workers' welfare, mental health, and long-term economic
entitlements. Additionally, researchers could identify the legal frameworks required to regulate
Big Tech corporations and protect the rights of platform workers, content moderators, and data
labellers by benchmarking and documenting the best practices from countries with progressive
digital labour policies. This would contribute to literature on labour studies and also support

policymakers to establish fairer, equitable and more sustainable digital work environments.

Lastly, as the digital economy grows, its impact on the environment cannot be overemphasised.
Indeed, Data centres and networks powering online and cloud services generate an estimated
1% of global energy-related greenhouse gas emissions (GHG), while digital devices, data
centres and ICT networks account for 6% to 12% of global energy use (UNCTAD, 2023).
Furthermore, electronic waste is another concern reported with a 21% increase in global e-waste
from 2014 to 2019, reaching 53.6 million metric tons, primarily originating in developed
countries and predicted to double by 2050 (UNCTAD, 2023). Moreover, only 17% of e-waste
is properly recycled. Improper disposal can contaminate soil and water sources (UNCTAD,
2023). Furthermore, the evolving digital services and technologies like cloud gaming,
blockchain and virtual reality are set to drastically increase the demand for E-Commerce, data
services, and digital infrastructure like data centres and fibre optic cables. All these are bound
to increase the environmental footprint. Therefore, future research could examine the
environmental ramifications of digital infrastructure on growing a competitive data economy
and E-Commerce in digital latecomers’ economies like Kenya and Uganda. By blending
environmental dimensions into the data governance discourse, such research could illuminate
the trade-offs associated with digital transformation and support the development of a more

environmentally friendly digital (data and E-Commerce) economy.

Broader Recommendations

Kenya and Uganda should restore agency in the digital economy by reaffirming jurisdiction
over their data regulatory frameworks so as to counter the highlighted inequities and
dependencies in the data and E-Commerce ecosystem. Indeed, to reap the economic benefits of
data as a commodity and raw material for E-Commerce, Kenya requires a strengthened
institution to govern the data value chain, which is a key ingredient to achieve digital
sovereignty. This necessitates harmonising between liberalisation of E-Commerce and the
safeguarding of national interests. For instance, creating local data centres might decrease

dependence on external (big) tech corporations for cloud services and guarantee more control
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over important [personal and government] data. Regulatory frameworks obligating data
localisation could be a fundamental step. Kenya and Uganda could jointly experiment with a
data localisation initiative based on health and education data to warrant privacy and local

ownership while nurturing the growth and ultimate competitiveness of local tech start-ups.

Furthermore, investments in home-based technologies, such as blockchain for safe and
transparent business transactions, could boost the competitiveness of domestic E-Commerce
platforms in the two countries, thereby reducing their dependence on foreign big E-Commerce
platforms. Taking control of their digital futures allows African countries to ensure equitable
sharing of digital technologies and innovations for the benefit of their citizens and inclusion in
the rapidly evolving digital world. Kenya and Uganda must uphold a good culture of data
protection and ensure the ecosystem is secure to boost economic growth. This will also
necessitate strengthening their respective data regulatory institutions, i.e., the ODPC and

PDPO, to govern the data value chain.

The need for sustainability in development policy has necessitated actions to guarantee
sustainable development and thus cannot be separated from data governance. Indeed, fair data
governance is a key ingredient for achieving inclusive development and tackling the now
prevalent digital divide. Guaranteeing equitable access to data, data infrastructure, and E-
Commerce can empower sidelined communities and foster sustainable development. Moreover,
infusing digital literacy programs into national education curricula can foster a younger tech-
savvy population that can competitively participate in the digital economy (data and E-
Commerce markets). Achieving this requires availability, accessibility and affordability of data
infrastructures, especially broadband and mobile internet. To achieve this, Kenya and Uganda
could leverage public-private partnerships to deliver affordable internet in underserved areas
(e.g. rural areas) through satellite technologies like Starlink or locally available alternatives like
Faiba (Kenya) and Uganda Telecom. Digital inclusivity in data markets and E-Commerce
cannot be achieved without the active engagement of women. Programs that support women’s
involvement in tech, such as coding bootcamps or entrepreneurship scholarships, could mitigate
the existing gender disparities in data markets and E-Commerce. For example, a “Women in
Digital Commerce” initiative could assist in bridging the gap and ensuring gender equity in E-

Commerce.

Under global governance, the findings highlight the obligation for global collaboration to tackle

the power asymmetries in data governance. Developing countries like Kenya and Uganda
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should be proactively involved in the formulation of global data and E-Commerce regulatory
frameworks to guarantee that these frameworks champion inclusivity and equity. For example,
Kenya and Uganda could push for a “Global Data Equity Framework™ at the United Nations to
guarantee equitable data-sharing mechanisms between the Global North and South.
Additionally, collaborations with evolving economies like India and Brazil in data and E-
Commerce could offer a shared voice against data monopolisation. For example, an “African
Asian Digital Alliance” could emphasise forming mutual standards for data interoperability and
ethical Artificial Intelligence, promoting a more balanced data and E-Commerce ecosystem. To
this end, discussions in Kenya and Uganda over data centres should also move beyond the
location of such centres in their respective local domains, to colocation data centres (at the

regional level) and hyperscale data centres at the continental level.

Conclusion

In conclusion, the digital economy presents both opportunities and constraints. It offers new
avenues for engagement yet does so within a landscape structured by enduring asymmetries of
power. It is not enough to participate. Rather, the question is whether such participation permits
countries to shape their own developmental trajectories, or whether it binds them more closely
into configurations not of their making. It is in this sense that the notion of gainful participation
acquires its significance, 1.e., not as a rhetorical flourish, but as a necessary condition for a more

equitable digital future.

As argued by De Gregorio (2022), the primary challenge for constitutional law in the
algorithmic society is not to regulate technology but to address the threats coming from the rise
of unaccountable transnational private powers, whose global effects increasingly produce local
challenges for constitutional democracies. This dissertation has showcased that power
asymmetries in data governance largely shape the nature of a country’s participation in E-
Commerce. For digital latecomers like Kenya and Uganda, the dissertation has illuminated that
their liberal data regimes have facilitated data siphoning, largely trapping the two countries at
the lower end of global data value chains, i.e., as consumers rather than producers of digital
products. This has tilted power into the hands of countries where Big Tech corporations are
domiciled, e.g., the U.S.A., China, South Korea and the European Union, ultimately limiting

the gainful participation in E-Commerce by digital latecomers like Kenya and Uganda.
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The dissertation has also highlighted key insights into the mechanisms by which Big Tech
corporations consolidate their power and monopoly, and how these impacts gainful
participation in E-Commerce by digital latecomers like Kenya and Uganda. By stressing the
need for policy interventions, regional cooperation, and inclusive global data governance, this
dissertation proposes a pathway for guaranteeing equitable participation in the data markets and
E-Commerce by Kenya and Uganda. Finally, as the digital ecosystem continues to evolve, the
challenges and opportunities emphasised in this dissertation will remain relevant, especially for
countries of the global South, which are playing catch-up. It is important that digital latecomers
like Kenya, Uganda proactively engage in crafting the policies and agreements that govern data

and E-Commerce so as to ensure that they do not merely participate but flourish as equal actors.

283



9 References

Kenyan Wall Street. (2022, March 25). Microsoft Opens Africa Development Centre in Nairobi.
Retrieved from Kenyan Wall Street: https://kenyanwallstreet.com/microsoft-opens-
africa-development-centre-in-nairobi/

A4ALl (2021). Affordability Report 2021: A New Strategy for Universal Access. Washington
DC: Web Foundation. Retrieved from https://adai.org/wp-
content/uploads/2021/12/A4A1 2021 AR _AW.pdf

Abudho, B., & Beard, S. (2023, August 2). Africa’s Data Centre Boom. Retrieved from How
we made it in Africa: https://www.howwemadeitinafrica.com/africas-data-centre-
boom/156344/

Abuya, K. (2023, July 17). African countries are making digital service tax for foreign
companies a norm as Uganda joins the race. Retrieved from TechCabal:
https://techcabal.com/2023/07/17/uganda-introduces-digital-service-tax/

Abuya, K. (2023, November 23). Kenya picks Microsoft as cloud partner for e-govt services
beating Google and Amazon. Retrieved from Techabal:
https://techcabal.com/2023/11/23/kenya-microsoft-cloud-partner/

AF Mpanga. (2023, January 10). Safeboda Found In Breach Of Data Privacy Laws. Retrieved
from AF Mpanga: https://afmpanga.com/safeboda-found-in-breach-of-data-privacy-
laws/#:~:text=SafeBoda%?20had%20designated%20a%20Data,did%20not%20sel1%20
users'%20data.

AfCFTA Secretariat. (2024, February 9). Protocol to the Agreement Establishing the African
Continental Free Trade Area (AfCFTA). Retrieved from Bilaterals.Org:

https://www.bilaterals.org/IMG/pdf/afcfta_digital trade protocol -
9 february 2024 draft.pdf

AfDB. (2017). Economic Benefits of Open Data in Africa. Abidjan: African Development Bank
Group (AfDB). Retrieved from
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/Economic_Ben
efits of Open Data in_Africa March 2017.pdf

Africa Business. (2024, February 10). Online Trading in Kenya Gains Popularity. Retrieved
from Africa Business: https://news.africa-business.com/post/online-trading-in-kenya-
gains-popularity

Africa Business Pages. (2023, November 20). Online Trading In Kenya Gains Popularity.
Retrieved from Africa Business Pages: https://news.africa-business.com/post/online-
trading-in-kenya-gains-popularity

African Union. (2020). The Digital Transformation Strategy for Africa (2020-2030). Addis

Ababa: African Union Commission. Retrieved from
https://au.int/en/documents/20200518/digital-transformation-strategy-africa-2020-
2030

African Union. (2023). Sixth Meeting of the Intergovernmental Group of Experts on E-
Commerce and the Digital Economy. Geneva: UNCTAD. Retrieved from
https://unctad.org/system/files/non-official-
document/ige6_ecde p04 Amazouz en.pdf

284



Agnew, E., & DaCosta, M. (2024, April 5). 56 top E-commerce companies and startups in
Kenya in 2024. Retrieved from F-ounder-S (F6S): https://www.f6s.com/companies/e-
commerce/kenya/co

Ahmed, F., & Zenah, A.-S. (2023). Unleashing the Potential: The Future of Data Centres in
The  Middle East and  Africa. Dubai: JLL. Retrieved  from
https://argaamplus.s3.amazonaws.com/d96e6166-ad76-45b8-8e41-20fe746124b9.pdf

Airtel. (2017, March 16). Airtel Uganda Extends Credit Services To Ugandans. Retrieved from
Airtel, Investors: https://www.airtel.co.ug/media/press_release/extends_credit _services

Akullu, L. F. (2024, February 15). How viable is E-Commerce in Uganda? Retrieved from The
Daily Monitor: https://www.monitor.co.ug/uganda/business/technology/how-viable-is-
e-commerce-in-uganda-4526014

Albudaiwi, D. (2018). The SAGE Encyclopedia of Communication Research Methods. SAGE
Research Methods, 840-858. doi:https://doi.org/10.4135/9781483381411

ALN. (2023, September 1). Kenya Removes 30% Local Shareholding Requirement in ICT
Sector. Retrieved from ALN: https://aln.africa/insight/kenya-removes-30-local-
shareholding-requirement-in-ict-sector/

Alwan, S. Y., Hu, Y., Ahmed , A. A., Yaser, A. K., & Ahmed , A. K. (2023). Sustainable and
resilient e-commerce under COVID-19 pandemic: a hybrid grey decision-making
approach. Environmental Science and Pollution Research, 47328-47348.

Ambani, B. (2024, March 18). Facebook beats WhatsApp as Kenya’s most popular social app.
Retrieved from Business Daily:
https://www.businessdailyafrica.com/bd/corporate/companies/facebook-beats-
whatsapp-as-kenya-s-most-popular-social-app--4559198

Andrejevic, M. (2014). Big Data, Big Questions: The Big Data Divide. International Journal
of Communication, 1673-1689. Retrieved from
https://ijjoc.org/index.php/ijoc/article/view/2161/1163

Anokhy, D. (2024, November 12). South Africa’s Protection of Personal Information Act
(POPIA) Explained. Retrieved from Termly: https://termly.io/resources/articles/south-
africas-protection-of-personal-information-
act/#:~:text=POPIA%20protects%20the%20personal %20information,they%20object
%20t0%20data%20processing.

Anushka, M. (2020, November 2). Exploring the Constitutional Tenability of Data Sharing
Policies. doi:https://dx.doi.org/10.2139/ssrn.3872467

Anushka, M. (2020, June 18). The Political Economy of Data. Retrieved from IT For Change:
https://itforchange.net/constitutionalising-data-redistribution

Anyanzwa, J. (2021, January 21). Kenya joins Tanzania and Uganda in taxing digital
transactions. Retrieved from The East African:
https://www.theeastafrican.co.ke/tea/business/kenya-joins-tanzania-and-uganda-
digital-tax-3264326

Atal, M. R. (2020). The Janus faces of Silicon Valley. Review of International Political
Economy, 336-350. doi:https://doi.org/10.1080/09692290.2020.1830830

285



Atkinson, R. D., & Cory, N. (2021). Cross-Border Data Policy: Opportunities and Challenges.
In H. Wang, & A. Michie, Consus or Conflict? China and Globalization in the 21st
Century  (pp. 217-232). Berlin:  Springer  Nature.  Retrieved from
https://link.springer.com/chapter/10.1007/978-981-16-5391-9 20

Atkinson, R., & Flint, J. (2001, September 17). Accessing Hidden and Hard-to-Reach
Populations:Snowball Research Strategies. Retrieved from social research UPDATE:
https://sru.soc.surrey.ac.uk/SRU33.PDF

Atteslander, P., Ulrich, G.-S., & Hadjar, A. (2008). Methods of Empirical Social Research.
Berin: Erich Schmidt Verlag GmbH & Co.

Ayega, D. (2023, October 4). Ruto Launches Africa’s Second Amazon Web Services
Development Center. Retrieved from News Capital:
https://www.capitalfm.co.ke/news/2023/10/ruto-launches-africas-second-amazon-
web-services-development-center/

Azmeh, S., & Foster, C. (2016). The TPP and the digital trade agenda. Digital industrial policy
and Silicon Valley's influence on new trade agreements. London: ECONSTOR.
Retrieved from https://www.econstor.eu/bitstream/10419/224801/1/wp175.pdf

Babalola, O. (2023). Transborder flow of personal data (TDF) in Africa: Stocktaking the ills
and gains of a divergently regulated business mechanism. Computer Law & Society:
The International Journal of Technology Law and Practice, Volume 52, 1-8.
doi:https://doi.org/10.1016/j.clsr.2024.105940

Babbie , E. R. (2014). The Basics of Social Research 7th Edition. Boston: Cengage Learning.

Banga, K., Macleod, J., & Parra, M. M. (2021). Digital trade provisions in the AfCFTA: What
can we learn from South—South Trade Agreements? London: ODI. Retrieved from
https://setodi2020.wpenginepowered.com/wp-content/uploads/2021/04/Digital-trade-
provisions-in-the-AfCFTA.pdf

Bannerman, N. (2018, October 8). Facebook, Airtel Uganda and BCS to Develop Infrastructure
in Uganda. Retrieved from Capacity Media
https://www.capacitymedia.com/article/29otawlf8 1 flwk11bd69s/news/facebook-airtel-
uganda-and-bcs-to-develop-infrastructure-in-uganda

Barrett, B. (2019, August 2). Hey, Apple! 'Opt Out' Is Useless. Let People Opt In. Retrieved
from WIRED: https://www.wired.com/story/hey-apple-opt-out-is-useless/

Barriball, K. L. (1994). Collecting data using a semi-structured interview: a discussion paper.
Journal of Advanced Nursing (JAN), 328-335. doi:https://doi.org/10.1111/5.1365-
2648.1994.tb01088.x

Barwise, P. (2018, July 10). Nine Reasons Why Tech Markets are Winner-Take-All. Retrieved
from London Business School: https://www.london.edu/think/nine-reasons-why-tech-
markets-are-winner-take-all

Bass, T., Sutherland, E., & Symons, T. (2018, July 23). Reclaiming the Smart City: Personal
Data, Trust and the New  Commons. Retrieved  from  nesta:
https://media.nesta.org.uk/documents/DECODE-2018_report-smart-cities.pdf

Belayneh, M. (2022, June 14). Big Tech’s Back Door to Digital Trade Rules. Retrieved from
The American Prospects: https://prospect.org/power/big-techs-back-door-to-digital-
trade-rules-commerce-gina-raimondo/

286



Benoit, W. L., & Holbert, R. (2008). Empirical Intersections in Communication Research:
Replication, Multiple Quantitative Methods, and Bridging the Quantitative—Qualitative
Divide. Journal of Communication, 615-628. doi:https://doi.org/10.1111/j.1460-
2466.2008.00404.x

Benyera, E. (2021). The Fourth Industrial Revolution and the Recolonisation of Africa. Oxford:
Routledge.

Beraldo, D., & Milan, S. (2019). From data politics to the contentious politics of data. Sage
Journals, 30-56. doi:https://doi.org/10.1177/2053951719885967

Berti, S. A., Marina, M., Ponti, M., & Craglia, M. (2020). Emerging models of data governance
in the age of datafication. Big Data & Society,. Big Data & Society (BD&S), 7 (2).
doi:https://doi.org/10.1177/2053951720948087

Bibri, S. E. (2020). The IoT and Big Data Analytics for Smart Sustainable Cities: Enabling
Technologies and Practical Applications. Cham: Springer.
doi:https://doi.org/10.1007/978-3-030-41746-8 8

Biscahie, T., & Gill, S. (2022). Discussion Three Dialectics of Global Governance and the
Future of New Constitutionalism. In G. Grégoire, & X. Miny, The Idea of Economic
Constitution in  Europe  (pp. 718-754). Leiden: Brill | Nijhoff.
doi:https://doi.org/10.1163/9789004519350 025

Biswas, R. M., Takia, N. F., Fairuz, L., & Yasmin, T. (2020). 4ssessing the Impact of COVID
19  On Online Businesses of Bangladesh. Dhaka: Research Gate.
doi:http://dx.doi.org/10.13140/RG.2.2.18781.33762/2

Blatter, J., & Haverland, M. (2014). Case Studies and (Causal-) Process Tracing. In E. Isabelle
, & C. R. Allison, Comparative Policy Studies: Conceptual and Methodological
Challenges (pp. 59-83). Berlin: SpringerLink.
doi:https://link.springer.com/chapter/10.1057/9781137314154 4

Bootle, R. (2019). The AI Economy: Work, Wealth and Welfare in the Robot Age. London: John
Murray Press.

Borkin, S. (2019). Platform co-operatives. Solving the capital conundrum. London: nesta
Cooperatives-UK. Retrieved from
https://media.nesta.org.uk/documents/Nesta_Platform Report FINAL-

WEB blqZGj7.pdf

Brass, 1., & Hornsby, D. J. (2019). Digital Technological Innovation and the International
Political Economy. In T. M. Shaw, L. C. Mahrenbach, R. Modi, & X. Yi-chong, The
Palgrave Handbook of Contemporary International Political Economy. London:
Palgrave Macmillan. doi:https://doi.org/10.1057/978-1-137-45443-0 38

Brenner, N., Peck, J., & Theodore, N. (2010). Variegated Neoliberalization: Geographies,
Modalities, Pathways. Global Networks , 182-222.
doi:http://dx.doi.org/10.1111/1.1471-0374.2009.00277.x

Brodie, J. (2014). New constitutionalism, neo-liberalism and social policy. In S. Gill, & C. A.
Cutler, New Consitutionalism and World Order (pp. 247 - 260). Cambridge: Cambridge
University Press. doi:https://doi.org/10.1017/CB0O9781107284142.021

Bryman, A. (2008). Social Research Methods. New York: Oxford University Press.

287



Budd, A. (2013). Class, States and International Relations: A critical appraisal of Robert Cox
and neo-Gramscian theory. Oxford: Routledge.

Burnham, P., Karin , G., Wyn , G., & Zig , L.-H. (2004). Research Methods in Politics. New
York: Palgrave Macmillan.

Burri, M. (2021). Big Data and Global Trade Law. . Cambridge: Cambridge University Press
2021. doi: https://doi.org/10.1017/9781108919234.001

Business & Human Rights Resource Centre. (2023, January 23). OpenAl and Sama hired
underpaid Workers in Kenya to filter toxic content for ChatGPT. Retrieved from
Business &  Human  Rights Resource Centre:  https://www.business-
humanrights.org/en/latest-news/openai-and-sama-hired-underpaid-workers-in-kenia-
to-filter-toxic-content-for-chatgpt/

Business Times. (2023, June 10). How Digital Financial Services Contribute to Uganda's
Economy. Retrieved from Business Times Uganda: https://businesstimesug.com/how-
digital-financial-services-contribute-to-ugandas-economy/

CAK. (2023). Annual Report for the FY 2022-2023: Powering Kenya'’s Digital Transformation.
Nairobi: Communications Authority of Kenya (CAK). Retrieved from
https://www.ca.go.ke/sites/default/files/2024-
01/Annual%20Report%20Financial%20Y ear%202022-2023.pdf

Calzati, S. (2022). Data sovereignty’ or ‘Data colonialism’? Exploring the Chinese involvement
in Africa’s ICTs: a document review on Kenya. Journal of Contemporary African
Studies, 270-285. doi:https://doi.org/10.1080/02589001.2022.2027351

Cardullo, P., Feliciantonio, C. D., & Kitchin, R. (2019). The Right to the Smart City. Leeds:
Emerald Publishing Limited. doi:https://doi.org/10.1108/978-1-78769-139-120191016

Carr, L. (1994). The strengths and weaknesses of quantitative and qualitative research- What
method for nursing? Journal of Advanced Nursing 20, 716-721.

Carson, S. (2019, June 10). Comprehending mobile traffic measured in exabytes: what is an
exabyte? . Retrieved from Ericsson:
https://www.ericsson.com/en/blog/2019/6/comprehending-mobile-traffic-measured-in-
exabytes-what-is-an-exabyte

Catalano, G. (2022, February 26). Gramscian Notions: Helpful for Research into Digital and
Tech Corporations? Retrieved from E-International Relations: https://www.e-
ir.info/2022/02/26/gramscian-notions-helpful-for-research-into-digital-and-tech-
corporations/

Celeste, E. (2020, February 20). Constitutionalism in the Digital Age. Retrieved from The
Alexander von Humboldt Institute for Internet and Society (HIIG):
https://www.hiig.de/wp-content/uploads/2020/11/2020-Celeste-Constitutionalism-in-
the-Digital-Age.pdf

Chakraborty, E. (2021, November 1). Digital Economy And Its Economic Importance.
Retrieved from Webology: https://www.webology.org/data-
cms/articles/20220418055519pmwebology%2018%20(1)%20-%2077%20pdf.pdf

Chalmers, J. (1999). The Developmental State: Odyssey of a Concept. New York: Cornell
University Press.

288



Chang, H.-J. (1999). The Economic Theory of the Developmental State. In M. Woo-Cumings,
The Developmental State (pp. 182-199). New York: Cornell University Press.

Chang, H.-J. (2002). Kicking Away the Ladder: Development Strategy in Historical
Perspective. London: Anthem Press.

Chang, H.-J. (2007). Bad Samaritans: The Myth of Free Trade and the Secret History of
Capitalism. London: Bloomsbury Press.

Charmar News. (2024, July 12). Huawei to launch digital village prototype in Uganda.
Retrieved from Charmar News: https://charmarnews.com/huawei-to-launch-digital-
village-prototype-in-uganda/

Chen, T.-P. (2015, January 28). China Owns ‘Great Firewall,” Credits Censorship With Tech
Success. Retrieved from The Wall Street Journal: https://www.wsj.com/articles/BL-
CIB-25786

CHOICE. (2023, September 19). How much personal data is your smart TV collecting — and
what can you do about it? Retrieved from CHOICE:
https://www.choice.com.au/consumers-and-data/data-collection-and-use/who-has-
your-data/articles/smart-tv-data-collection

Christian, S.V. (2022). Why Do We Speak to Experts? Reviving the Strength of the Expert
Interview Method. Cambridge: Cambridge University Press.
doi:https://doi.org/10.1017/S1537592722001116

Churchill, W. S. (1905). Why I am a Free Trader - Coming Men on Coming Questions. No. I. .
London: W. T. Stead.

CJEU. (2024, October 4). Judgement of the Court (Fourth Chamber) In Case C-446/21.
Retrieved from Court  of  Justice of  the European  Union:
https://curia.europa.eu/juris/document/document.jsf;jsessionid=SCE5S3DSE3FCC1AB
ATTF2ACD5SAAC2F038?text=&docid=290674&pagelndex=0&doclang=en&mode=r
eq&dir=&occ=first&part=1&cid=1306139

Clarkson, S. (2002, December 1). Canadians fooled by trade deals three times—and counting.
Retrieved  from  The  Canadian Centre  for  Policy  Alternatives:
https://www.tru.ca/library/pdf/clarkson.pdf

Coetzer, W., & Hamer, M. (2019). Managing South African biodiversity research data: Meeting
the challenges of rapidly developing information technology. South African Journal of
Science, 115(3/4), 1-6. doi:https://doi.org/10.17159/sajs.2019/5482

Colaizzi, P. F. (1978). Psychological research as the phenomenologist views it. In R. S. Valle,
& M. King, Existential-Phenomenological Alternatives for Psychology (pp. 253-293).
Oxford: Oxford University Press.

Coleman, D. (2019). Digital Colonialism: The 21st Century Scramble for Africa through the
Extraction and Control of User Data and the Limitations of Data Protection Laws.
Michigan Journal of  Race and Law, Vol 24, 417-439.
doi:https://doi.org/10.36643/mjrl.24.2.digital

Collinge, A. (2018, January 25). A ‘New Deal’ for City Data? Retrieved from London Datastore
: https://data.london.gov.uk/blog/a-new-deal-for-city-data/

289



Condala. (2024, January 6). 8 Problems with Online Shopping in Uganda and their Solutions.
Retrieved from Condala Blog: https://condala.com/blog/problems-with-online-
shopping-in-uganda-and-their-solutions/

Condala. (2024, January 6). The state of ecommerce in Uganda in 2024. Retrieved from
Condala: https://condala.com/blog/state-of-ecommerce-in-uganda/

Couldry, N., & Megjias, U. A. (2019). The Costs of Connection: How Data is Colonizing Human
Life and Appropriating it for Capitalism. California: Stanford University Press.

Couldry, N., & Powell, A. (2014). Big Data from the bottom up. Sage Journals, 1-8.
doi:https://doi.org/10.1177/2053951714539277

Couture, S., & Toupin, S. (2019). What Does the Concept of 'Sovereignty' Mean in Digital
Network and Technological Sovereignty? New York: SSRN.
doi:https://dx.doi.org/10.2139/ssrn.3107272

Cowling, N. (2024, January 29). Leading E-Commerce sectors in Kenya 2022. Retrieved from
Statista:  https://www.statista.com/statistics/1267197/leading-e-commerce-sectors-in-
kenya/

Cox, R. (1989). Production Power and World Order:Social Forces in the Making of History.
New York: Columbia University Press.

Creswell, J. W., & Creswell, D. J. (2018). Research design: Qualitative, quantitative, and mixed
methods approaches (5th ed.). New York: Sage Publications.

Cross, D. D., Kaiser, M. G., Oruc, A., Lacy, A., & Campbell, B. (2024, August 14). Google is
an lIllegal Monopoly, Federal Court Rules. Retrieved from GOODWIN:
https://www.goodwinlaw.com/en/insights/publications/2024/08/alerts-technology-
antc-google-is-an-illegal-monopoly-federal-court-rules

Cutler, A. C. (2016). Transformations in Statehood, the Investor- State Regime, and the New
Constitutionalism. Indiana Journal of Global Legal Studies: Vol. 23: Iss. 1, Article 5.,
95-125. Retrieved from
https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&a
rticle=1605&context=ijgls

DCIJ. (2024, April 19). Kampala Data Center Facilities and Providers. Retrieved from Data
Center Journal: https://www.datacenterjournal.com/data-centers/uganda/kampala/

De Mauro, A., Greco, M., & Grimaldi, M. (2016). A formal definition of Big Data based on its
essential features. Library Review Emerald Insight, 122-135.
doi:https://doi.org/10.1108/LR-06-2015-0061

Dean, J. (2012). The Communist Horizon (Pocket Communism). New York: Verso Books.

Delacroix, S., & Lawrence, N. D. (2019). Bottom-up data Trusts: disturbing the ‘one size fits
all’ approach to data governance. International Data Privacy Law, 236-252.
doi:https://doi.org/10.1093/idpl/ipz014

Dell, M., & Olken, B. A. (2017, April 2). The Development Effects of the Extractive Colonial
Economy: The Dutch Cultivation System in Java. Retrieved from Harvard Web
Publishing: https://scholar.harvard.edu/files/dell/files/170414draft.pdf

290



Deloitte. (2022). Study on the state of Uganda’s Fintech Industry. Kampala: Financial
Technologies Services Providers’ Association (FITSPA).

Department of Commerce. (2024, April 24). Joint Statement on Harnessing Artificial
Intelligence, Facilitating Data Flows and Empowering Digital Upskilling Between the
United States Department of Commerce and the Kenyan Ministry of Information,
Communication and the Digital Economy. Retrieved from U.S. Department of
Commerce: https://www.commerce.gov/news/press-releases/2024/04/joint-statement-
harnessing-artificial-intelligence-facilitating-data

Devriendt, T., Shabani, M., Lekadir, K., & Borry, P. (2022). Data sharing platforms:
instruments to inform and shape science policy on data sharing? Scientometrics, 3007—
3019. doi:https://doi.org/10.1007/s11192-022-04361-2

DHL. (2023, February 24). The Impact Of COVID-19 on Consumer Returns. Retrieved from
DHL.: https://www.dhl.com/discover/en-global/logistics-advice/logistics-
insights/what-impact-has-covid-19-had-on-consumer-returns

Diefenbach, T. (2009). Are case studies more than sophisticated storytelling?: Methodological
problems of qualitative empirical research mainly based on semi-structured interviews.
Springer  Science+Business = Media  B.V,  875-894.  Retrieved  from
https://link.springer.com/article/10.1007/s11135-008-9164-0

Diekmann, A. (2010). Analytical Sociology and Rational Choice. In T. Kron, & T. Grund,
Analytical sociology in discussion (pp. 193-204). Berlin Link: Springer.
doi:https://link.springer.com/book/10.1007/978-3-531-92510-3

Déringer, S. (2020). The problem-centred expert interview: Combining qualitative interviewing
approaches for investigating implicit expert knowledge. International Journal of Social
Research Methodology ,265-278 . doi:https://doi.org/10.1080/13645579.2020.1766777

Dosunmu, D. (2023, May 8). Once darlings of investors, Africa’s B2B E-Commerce startups
are  struggling  to  survive. Retrieved  from  Rest of  World:
https://restofworld.org/2023/africa-b2b-ecommerce-shutdowns-layoffs/

Duffy , C., & Fung, B. (2024, October 9). US Government Considers a Breakup of Google.

Retrieved from Cable News Network (CNN):
https://edition.cnn.com/2024/10/09/tech/us-government-considers-a-breakup-of-
google/index.html

E, R, Isin, E., & Bigo, D. (2017). Data Politics.
doi:https://doi.org/10.1177/2053951717717749

ECDB. (2023, September 17). E-Commerce Market in Kenya. Retrieved from ECDB:
https://ecommercedb.com/markets/ke/all

eCommerce Insights. (2023, December 15). Store Ranking: Top eCommerce stores in Kenya.
Retrieved from eCommerce Insights (ECDB):
https://ecommercedb.com/ranking/stores/ke/all 7page=1&pagesize=50&specialist=all
&currency=USD

Erixon, F., & Lamprecht, P. (2017). New coalitions for Europe's Digital Future: Building
Capacity, Improving Performance. Brussels : European Centre for International
Political Economy (ECIPE). Retrieved from
https://www.econstor.eu/bitstream/10419/174810/1/ecipe-pb-2017-03.pdf

2901



Ertz, M. (2022). Handbook of Research on the Platform Economy and the Evolution of E-
Commerce. Hershey, Pennsylvania: Business Science Reference. doi:10.4018/978-1-
7998-7545-1

Erumi, R., & Gurumurthy, A. (2023, August 30). The Digital Economy Is Broken—But It’s Not
Too Late. Retrieved from Stanford Social Innovation Review (SSIR):
https://ssir.org/articles/entry/building_the future of work we want

European Commission. (2024, March 6). Global Gateway: Over €200 million allocated to
boost Uganda’s economy and create new jobs. Retrieved from European Commission:
https://international-partnerships.ec.europa.eu/news-and-events/news/global-gateway-
over-eu200-million-allocated-boost-ugandas-economy-and-create-new-jobs-2024-03-
06 _en

Fakiya, V. (2023, April 20). Kenyan eCommerce Startup, Copia Global, Suspends oOperations
in Uganda. Retrieved from Techpoint Africa:
https://techpoint.africa/2023/04/20/techpoint-digest-565/

Fanon, F. (1964). The Wretched of the Earth. Paris: Presence Africaine.

Fay, R. (2019, October 28). Digital Platforms Require a Global Governance Framework.
Retrieved  from  Centre for  International Governance Innovation:
https://www.cigionline.org/articles/digital-platforms-require-global-governance-
framework/

FDI Center. (2023, February 16). How a targeted FDI attraction strategy can draw data center
investments into emerging economies. Retrieved from FDI Center: https:/fdi-
center.com/how-a-targeted-fdi-attraction-strategy-can-draw-data-center-investments-
into-emerging-economies/

Feiner, L. (2019, August 14). Huawei employees intercepted encrypted messages to help
African governments spy on political opponents, says WSJ. Retrieved from CNBC:
https://www.cnbc.com/2019/08/14/huawei-employees-helped-african-governments-
spy-on-opponents-wsj.html

Ferguson, N. (2003). Empire: How Britain Made the Modern World. London: Allen Lane.

FinTech Global. (2022, September 29). Uganda-based digital lending platform Numida nets
$12.3m. Retrieved from FinTech Global: https://fintech.global/2022/09/29/uganda-
based-digital-lending-platform-numida-nets-12-3m/

Flick, U. (2014). A4n introduction to qualitative research (5th ed.). New York: Sage
Publications.

Forbes. (2021, May 17). Gen Z And The Rise Of Social Commerce. Retrieved from Forbes:
https://www.forbes.com/sites/forbesagencycouncil/2021/05/17/gen-z-and-the-rise-of-
social-commerce/?sh=612e3ec9251d

Forbes. (2021, October 30). Here Are the Richest Tech Billionaires in 2021. Retrieved from
Forbes: https://www.forbes.com/sites/kenrickcai/2021/04/06/here-are-the-richest-tech-
billionaires-in-2021/?sh=631bc3904d70

Foreign Policy Magazine. (2021, September 15). Global Data Governance. Retrieved from
Foreign Policy Magazine: https://foreignpolicy.com/2020/05/13/data-governance-
privacy-internet-regulation-localization-global-technology-power-map/

292



Foster, C., & Azmeh, S. (2016). Digital latecomer economies and national internet policy: The
case of  China. Oxford: Oxford University. Retrieved from
https://blogs.oii.ox.ac.uk/ipp-
conference/sites/ipp/files/documents/IPP%2520paper%2520finalv3.pdf

Foucault, M. (1980). Power/Knowledge: Selected Interviews and Other Writings, 1972-1977.
New York: Vintage.

Frankline, S., & Macharia, K. (2022, 10 12). Mobile loans: The new gold rush minting billions
from the poor. Retrieved from The Standard:
https://www.standardmedia.co.ke/article/2001331308/mobile-loans-the-new-gold-
rush-minting-billions-from-the-poor

FSD. (2024, March 25). Finnish Social Science Data Archive provides access to a wide range
of digital research data. Retrieved from Finnish Social Science Data Archive (FSD):
https://www.fsd.tuni.fi/en/

FTC. (2023, September 26). FTC Sues Amazon for lllegally Maintaining Monopoly Power.
Retrieved  from  Federal @ Trade  Commission:  https://www.ftc.gov/news-
events/news/press-releases/2023/09/ftc-sues-amazon-illegally-maintaining-monopoly-
power

Fuchs, C. (2012). The Political Economy of Privacy on Facebook. Television & New Media,
13(2), 139-159. doi:https://doi.org/10.1177/1527476411415699

Fung, B. (2024, September 10). Google’s Search Business was Deemed a Monopoly. Now its
Ad Business is on Trial. Retrieved from Cable News Network (CNN):
https://edition.cnn.com/2024/09/09/business/googles-search-business-was-declared-to-
be-a-monopoly-now-its-ad-business-is-on-trial/index.html

Fylan, F. (2005). Semi-structured interviewing. In J. Miles, & P. Gilbert, 4 Handbook of
Research Methods for Clinical and Health Psychology (pp. 210-230). Oxford: Oxford
University Press.

Gabor, D. (2020, June 1). Critical macro-finance: A theoretical lens. Retrieved from Finance
and Society: http://financeandsociety.ed.ac.uk/article/view/4408/5994

Gabra, L. (2020, December 10). The Digital Moonshot: Bringing Universal Internet Access in
Africa. Retrieved from The Borgen Project: https://borgenproject.org/universal-
internet-access-in-africa/

Geissbauer, R., Schrauf, S., Berttram, P., & Cheragi, F. (2020). Digital Factories 2020 Shaping
the Future of Manfacturing. Hamburg: PricewaterhouseCoopers (PwC). Retrieved from
https://www.pwc.de/de/digitale-transformation/digital-factories-2020-shaping-the-
future-of-manufacturing.pdf

Gerrard, B. (2019). Trust and Transparency in the Platform Economy: Rethinking Data
Governance. Cheltenham: Edward Elgar Publishing.

Gerschenkron, A. (1962). Economic Backwardness in Historical Perspective. Massachusetts:
Harvard University Press.

Ghobakhloo, M. (2020). Industry 4.0, digitization, and opportunities for sustainability. Journal
of Cleaner Production Volume 252, 1-21.
doi:https://doi.org/10.1016/j.jclepro.2019.119869

293



Gill, S. (1997). Globalization, Democratization and Multilateralism. New York.: St. Martin’s
Press.

Gill, S. (1998). New constitutionalism, democratisation and global political economy. Pacifica
Review: Peace, Security & Global Change, 23-38.
doi:https://doi.org/10.1080/14781159808412845

Gill, S. (2000, March 14). The Constitution of Global Capitalism. Retrieved from Columbia
International Affairs Online: https://ciaotest.cc.columbia.edu/isa/gis01/

Gill, S. (2002). Constitutionalizing Inequality and the Clash of Globalizations. International
Studies Review Vol. 4, No. 2, 47-65. Retrieved from
https://www jstor.org/stable/3186353

Gill, S. (2008). Power and Resistance in the New World Order. London: Palgrave Macmillan.

Gill, S. (2014). Market Civilization, New Constitutionalism and World Order. In S. Gill, & A.
C. Cutler, New Constitutionalism and World Order (pp. 29—44). Cambridge: Cambridge
University Press. doi:https://doi.org/10.1017/CBO9781107284142.004

Gill, S. (2014). The Politics of Global Regulation. New Jersey: Princeton University Press.

Gill, S., & Cutler, C. A. (2014). New Constitutionalism and World Order. Cambridge:
Cambridge University Press. doi:https://doi.org/10.1017/CB0O9781107284142

Gillis, A. S. (2022, October 1). Exabyte (EB):Definition. Retrieved from Tech Target Network:
https://www.techtarget.com/searchstorage/definition/exabyte

Giovanni, D. G., & Radu, R. (2022). Digital constitutionalism in the new era of Internet
governance. International Journal of Law and Information Technology, Volume 30,
Issue 1, 68—87. doi:https://doi.org/10.1093/ijlit/eaac004

GIZ. (2023, November 1). Promoting E-Commerce in Africa. Retrieved from Deutsche
Gesellschaft fiir Internationale Zusammenarbeit (G12)
https://www.giz.de/en/worldwide/137070.html

Glaser, J., & Laudel, G. (20006). Expert Interviews and Qualitative Interviews as Instruments
for Reconstructive Studies. Wiesbaden: VS Publishing House for Social Sciences.
Retrieved from
https://www.researchgate.net/publication/235701090 Experteninterviews und qualita
tive Interviews als Instrumente rekonstruierender Untersuchungen

Glaser, J., & Laudel, G. (2010, January 14). Experteninterviews und qualitative Interviews als
Instrumente rekonstruierender Untersuchungen. Retrieved from Research Gate:
https://www.researchgate.net/publication/235701090 Experteninterviews und qualita
tive Interviews als Instrumente rekonstruierender Untersuchungen

Glatzer, N., Neumann, M., & Miiller, F. (2024). New constitutionalism across the North-South
divide—mneoliberalization through development cooperation agreements. Review of
International Political Economy, 31:2, 463-486. d0i:10.1080/09692290.2023.2208369

Godoy, J. (2024, September 25). US Accuses Visa of Monopolizing Debit Card Swipes.
Retrieved from Reuters: https://www.reuters.com/legal/us-accuses-visa-monopolizing-
debit-card-swipes-2024-09-24/

294



GoK. (2019, November 11). The Data Protection Act, 2019. Retrieved from Office of the Data
Protection Commissioner (ODPC): https://www.odpc.go.ke/download/kenya-gazette-
data-protection-act-2019/?wpdmdl=3235&refresh=65b789b046ec81706527152

GoK. (2019). The Data Protection Act, No.24 of 2019. Nairobi: National Council for Law
Reporting, Government of Kenya (GoK). Retrieved from
https://www kentrade.go.ke/wp-content/uploads/2022/09/Data-Protection-Act-1.pdf

Goodwin, T. (2015, March 4). The Battle Is For The Customer Interface. Retrieved from
TechCrunch: https://techcrunch.com/2015/03/03/in-the-age-of-disintermediation-the-
battle-is-all-for-the-customer-interface/

Google. (2010). Enabling Trade in the Era of Information Technologies:Breaking Down
Barriers to the Free Flow of Information. California: Google. Retrieved from
https://static.googleusercontent.com/media/www.google.com/en//googleblogs/pdfs/tra
de free flow of information.pdf

Gorwa, R., & Ash, T. G. (2020). Democratic Transparency in the Platform Society. Cambridge
: Cambridge University Press.

GoU. (2019, February 25). The Data Protection and Privacy Act, 2019. Retrieved from
Ministry of ICT and National Guidance: https://ict.go.ug/wp-
content/uploads/2019/03/Data-Protection-and-Privacy-Act-2019.pdf

Graham, M., Andersen, C., & Mann, L. (2015). Geographies of Connectivity in East Africa:
Trains, Telecommunications, and Technological Teleologies. Transactions of the
Institute of British Geographers, 334-349.

Grimes, A. J. (1978). Authority, Power, Influence and Social Control: A Theoretical Synthesis.
The Academy of Management Review, 724-735. doi:https://doi.org/10.2307/257928

Gurumurthy, A., & Chami, N. (2021, January 10.01.2022). Governing the Resource of Data:
To What End and for Whom? Conceptual Building Blocks of a Semi-Commons
Approach. Retrieved from IT4Change:
https://www.datagovernance.org/files/research/1641877030.pdf

Gurumurthy, A., & Chami, N. (2021). Towards a Global Digital Constitutionalism: A Radical
New Agenda for UN75. Development, 29-38. doi:https://doi.org/10.1057/s41301-021-
00287-z

Haddon, J. (2024, May 28). Google launches first direct Africa to Australia subsea cable.
Retrieved from Capacity Media:
https://www.capacitymedia.com/article/2dak3x0u8lhmlSrrrfSds/news/google-
launches-first-direct-africa-to-australia-subsea-cable

Hall, D. W., & Pesenti, J. (2017). Growing the artificial intelligence industry in the UK.
London: UK Government. Retrieved from
https://www.gov.uk/government/publications/growing-the-artificial-intelligence-
industry-in-the-uk

Haradhan, M. (2018, December 10). Qualitative Research Methodology in Social Sciences and
Related Subjects. Retrieved from Munich Personal RePEc Archive: https://mpra.ub.uni-
muenchen.de/85654/1/MPRA_paper 85654.pdf

Hardinges, J. (2018, October 19). Defining a 'data trust’. Retrieved from ODI:
https://theodi.org/news-and-events/blog/defining-a-data-trust/

295



Harrison, H., Birks, M., Franklin, R., & Mills, J. (2017, January 24). Case Study Research:
Foundations and Methodological Orientations. doi:https://doi.org/10.17169/fqs-
18.1.2655

Hashemnezhad, H. (2015). Qualitative Content Analysis Research: A Review Article. Journal
of ELT and Applied Linguistics (JELTAL), 54-62. Retrieved from
https://silo.tips/download/qualitative-content-analysis-research-a-review-article

Henning, M. (2019, July 5). Kenya: Data from 11.5 million customers of a provider end up on
black market. Retrieved from Netzpolitik.org: https://netzpolitik.org/2019/kenya-data-
from-11-5-million-customers-of-a-provider-end-up-on-black-market/#netzpolitik-pw

Hilbink, L. (2008). Assessing the New Constitutionalism. Comparative Politics, Volume 40,
Number 2, 227-245. doi:https://doi.org/10.5129/001041508X12911362382878

Ho, C.-H., & Chuang, T.-R. (2019, September 17). Governance of communal data sharing.
Retrieved from Institute was changed to the Institute of European and American Studies
(IEAS):
https://www.ea.sinica.edu.tw/UploadFile/files/2019%20Governance%200f%20Comm
unal%?20Data%20Sharing(2).pdf

Hsieh, H.-F., & Shannon, S. L. (2005). Three Approaches to Qualitative Content Analysis.
Qualitative Health Research. Sage Journals, 1277-1288.
doi:https://doi.org/10.1177/1049732305276687

Huang, Z., & Pollio, A. (2023). Between Highways and Fintech Platforms: Global China and
Africa’s Infrastructure State. Geoforum, 147, 103876, 1-9.
doi:https://doi.org/10.1016/j.geoforum.2023.103876

Huyer, E. (2020). The Economic Impact of Open Data: Opportunities for value creation in
Europe. Brussels: European Commission. Retrieved from
https://data.europa.eu/sites/default/files/the-economic-impact-of-open-data.pdf

ICT Authority. (2019). Government ICT Standards: Cloud Computing Standard. Nairobi: The
ICT Authority. Retrieved from https://cms.icta.go.ke//sites/default/files/2022-
06/Cloud%?20computing%?20Standard.pdf

Idoot, A. O. (2021, February 3). SafeBoda has been investigated on allegations of unlawful
sharing of users’ personal data. Retrieved from Kampala Associated Advocates
(KAA): https://www kaa.co.ug/safeboda-has-been-investigated-on-allegations-of-
unlawful-sharing-of-users-personal-data/

Ikem, C. (2023, August 29). The New Silk Route: On China, Neo-colonialism and Cyber
Extractivism in Africa. Retrieved from BOT BOPULI: https://botpopuli.net/the-new-
silk-route-on-china-neo-colonialism-and-cyber-extractivism-in-africa/

Ilves, L. K., & Osimo, D. (2019). A Roadmap for a Fair Data Economy. Helsinki: SITRA.

ITA. (2023, October 13). Uganda-Contry Commercial Guide: Information and
Communications Technology. Retrieved from International Trade Administration
(ITA):  https://www.trade.gov/country-commercial-guides/uganda-information-and-
communications-technology

ITC. (2020). Business and Policy Insights: Mapping e-Marketplaces in Africa. Geneva:
International Trade Centre (ITC) . Retrieved from
https://intracen.org/file/b2cmarketplaces20201221finallowrespdf

296



Iyer, N., Achieng, G., Borokini, F., & Ludger, U. (2021). Automated Imperialism, Expansionist
Dreams: Exploring Digital Extractivism in Africa. Kampala: Pollicy. Retrieved from
https://archive.pollicy.org/wp-content/uploads/2021/06/Automated-Imperialism-
Expansionist-Dreams-Exploring-Digital-Extractivism-in-Africa.pdf

Jamali, L. (2024, October 8). US judge orders Google to open app store to rivals. Retrieved
from British Broadcasting Corporation (BBO):
https://www.bbc.com/news/articles/cp392zpwgbgo

James, D. (2020, July 8th July). Digital Trade Rules: A disastrous new constitution for the
global economy written by and for Big Tech. Brussels: Rosa Luxemburg Stiftung,
Brussels Office. Retrieved from ROSA LUXEMBURG STIFTUNG-BRUSSELS
OFFICE: https://rosalux.eu/wp-content/uploads/kontext-
import/documents/5/b/24d69c.pdf

James, J. (2012, June 8). How Much Data is Created Every Minute? Retrieved from Domo:
https://www.domo.com/blog/how-much-data-is-created-every-minute/

Jongbo, C. O. (2014). The Role of Research Design in a Purposive Driven Enquiry. The Review
of Public Administration and Management (RPAM) , 87-94. Retrieved from
https://www.arabianjbmr.com/pdfs/RPAM_VOL 3 6/8.pdf

Jordan, T. (2020). The Digital Economy. Cambridge: Polity.

JUMIA. (2023, January 24). E-Commerce growth is promising — Jumia Uganda boss. Retrieved
from JUMIA News: https://group.jumia.com/news/e-commerce-growth-is-promising-
jumia-uganda-boss

JustAl (2024, May 25). AI Regulations in Uganda. Retrieved from JustAl: https://justai.in/ai-
regulations-in-uganda/

Kafeero, S. (2020, November 27). Uganda is using Huawei’s facial recognition tech to crack
down on dissent after anti-government protests. Retrieved from QUARTZ:
https://qz.com/africa/1938976/uganda-uses-chinas-huawei-facial-recognition-to-snare-
protesters

Kanali, N. (2024, February 15). Kenya targets 3.5m jobs for youths in E-Commerce, startups
by 2027. Retrieved from IT WEB AFRICA:
https://itweb.africa/content/nWJadvbNog5vbjO1

Kasemiire, C. (2021, February 8). SafeBoda illegally shared users’ data with US company -
NITA-U. Retrieved from Daily Monitor:
https://www.monitor.co.ug/uganda/business/finance/safeboda-illegally-shared-users-
data-with-us-company-nita-u--3283228

Kasoma, A. (2023, December 22). Experts Push for Investment in Infrastructure for E-
Commerce Growth. Retrieved from New Vision:
https://www.newvision.co.ug/category/business/experts-push-for-investment-in-
infrastructure-NV_ 177484

Kassait, 1. (2023, February 22). Transfer of Personal Data on the Basis of Appropriate
Safeguards. Retrieved from LinkedIn: https://www.linkedin.com/posts/activity-
7033818527182565376-zImN/?7utm_source=share&utm_ medium=member_ desktop

Kelle, U. (2006, January 10). Combining qualitative and quantitative methods in research
practice: Purposes and advantages. doi:http://dx.doi.org/10.1177/1478088706070839

297



Kennedy, H., Poell, T., & Dijck, J. V. (2015, December 10). Data and agency.
doi:http://dx.doi.org/10.1177/2053951715621569

Kenyan Wall Street. (2022, April 20). Google Opens Product Development Centre in Nairobi.
Retrieved from The Kenyan Wall Street: https://kenyanwallstreet.com/google-opens-
product-development-centre-in-nairobi/

Kenyan WallStreet. (2021, June 7). Kenya Govt Sets up Blockchain & Artificial Intelligence
Taskforce! Retrieved from Kenyan WallStreet: https://kenyanwallstreet.com/kenya-
govt-sets-blockchain-artificial-intelligence-taskforce/

KEPSA. (2022). KEPSA COVID-19 Initiatives 2021-2022. Nairobi: Kenya Private Sector
Alliance (KEPSA). Retrieved from
https://admin.kepsa.or.ke/public/files/docs/16745464252.pdf

Kerr, A. (2016). Global Games: Production, Circulation and Policy in the Networked Era. New
York: Routledge. doi:https://doi.org/10.4324/9780203704028

Kiiza, A. (2018, May 10). Daring to think differently: Why E-Commerce won’t work for

Africa’s  development. ~ Retrieved  from  Rosa  Luxemburg  Stiftung:
https://www.rosalux.eu/topics/global-power-and-resistance/daring-to-think-
differently/

Kipling, R. (1997, January 10). The thte Man's Burden. Retrieved from University of
Delaware https://www1.udel.edu/History-
old/figal/Hist1 O4/assets/pdf/read1ngs/ 1 1whitemanburden.pdf

Kitchin, R. (2013). Big data and human geography: Opportunities, challenges and risks.
Dialogues in Human Geography. Sage Journals, 262-267. Retrieved from
https://doi.org/10.1177/2043820613513388

Kitchin, R. (2014). Big Data, new epistemologies and paradigm shifts. Sage Journals, Big Data
& SocietyVolume 1, Issue 1,20-42. doi: https://doi.org/10.1177/2053951714528481

Kituyi, M. (2020, June 22). The Intricacies, Impact and Opportunities of E-Commerce for
Trade and Development. Retrieved from United Nations Conference on Trade and
Development (UNCTAD): https://unctad.org/news/intricacies-impact-and-
opportunities-e-commerce-trade-and-development

KNBS & CAK. (2016). Public Sector ICT Survey Report 2016. Nairobi: Communications
Authority of Kenya (CAK). Retrieved from https://ca.go.ke/sites/default/files/2023-
06/Public%20Sector%20ICT%20Survey%20Report%202016.pdf

KNBS. (2023). Economic Survey 2023. Nairobi: Kenya National Bureau of Statistics (KNBS).
Retrieved from https://investmentpromotion.go.ke/sites/default/files/2023-
07/Economic-Survey-2023 2.pdf

Kneuer, M. (., & Milner, H. V. (2019). Political Science and Digitalization - Global
Perspectives. Open Access Repository, 1-22. doi:https://doi.org/10.3224/84742332

Kolova, L. (2018). Data Sovereignty: The Geopolitics of Access and Exploitation. Cambridge:
Cambridge University Press.

Korjan, A., & Narayan, V. (2021). Socializing Data Value: Reflections on the State of Play.
New Delhi: IT for Change. Retrieved from

298



https://itforchange.net/sites/default/files/1948/Socializing-Data-Value-Reflections-on-
the-State-of-Play-2021.pdf

Kwa, A. (2017, February 13). Critical Decisions Ahead of and at the WTO’s MC1 1. Retrieved
from South Centre: https://www.southcentre.int/wp-
content/uploads/2017/02/Ev_170213 South-Centre-Conference-2017-Aileen-
Presentation EN.pdf

Kwanya, T., & Wakunuma, K. J. (2023). Mainstreaming Gig Workers in the Labor Laws of
Kenya. Berlin: Alexander von Humboldt Institute for Internet and Society. Retrieved
from https://www.hiig.de/wp-content/uploads/2023/04/SET-Policy-Brief-
Mainstreaming-gig-work-in-the-labour-laws-in-Kenya-1.pdf

Kwet, M. (2019, March 1). Digital Colonialism: South Africa’s Education Transformation in
the Shadow of Silicon Valley. Retrieved from SSRN:
http://dx.doi.org/10.2139/ssrn.3496049

Langworthy, S. (2019, March 7). Power Dynamics in an Era of Big Data. Retrieved from
London School of Economics (LSE):
https://www.lse.ac.uk/ideas/Assets/Documents/updates/LSE-IDEAS-Power-
Dynamics-in-an-Era-of-Big-Data.pdf

Lehtiniemi, T. (2017). Personal Data Spaces: An Intervention in Surveillance Capitalism?
Surveillance & Society, 626-639. doi:https://doi.org/10.24908/ss.v1515.6424

Lehtiniemi, T., & Haapoja , J. (2019). Data agency at stake: MyData activism and alternative
frames of equal participation. Sage Journals, 87-104.
doi:https://doi.org/10.1177/1461444819861955

Leonila , G., & Maciel, M. (2020). Addressing the Digital Divide in the Joint Statement
Initiative on E-Commerce: From enabling issues to data and source code provisions.
Geneva: International Institute for Sustainable Development & CUTS International.
Retrieved from https://www.iisd.org/system/files/2021-01/digital-divide-e-commerce-
en.pdf

Lin, L., & Chin, J. (2017, November 30). China’s Tech Giants Have a Second Job: Helping
Beijing  Spy onm Its People. Retrieved from Wall Street Journal:
https://www.wsj.com/articles/chinas-tech-giants-have-a-second-job-helping-the-
government-see-everything-1512056284

Liu, C. (2010). Internet Censorship as a Trade Barrier: A Look at the WTO Consistency of the
Great Firewall in the Wake of the China-Google Dispute. Georgetown Journal of

International Law,42, 1199. Retrieved from
https://heinonline.org/HOL/LandingPage?handle=hein.journals/geojintl42 &div=40&i1
d=&page=

Lodge, M. (2007). Comparative Public Policy. In F. Fischer, G. J. Miller, & S. S. Mara,
Handbook of Public Policy Analysis: Theory, Politics, and Methods (pp. 273-288). Boca
Raton, Florida: Taylor & Francis Group, LLC.

Lu, P., Zhou, L., & Fan, X. (2023). Platform governance and sociological participation. Journal
of Chinese Sociology, 20-32. doi: https://doi.org/10.1186%2Fs40711-023-00181-w

Lubanga, D. (2022, December 14). William Ruto Lauds Google for Setting up Regional Product
Development Centre in Kenya. Retrieved from TUKO:

299



https://www.tuko.co.ke/politics/487045-william-ruto-lauds-google-setting-regional-
product-development-centre-kenya/

Lukes, S. (1986). Power. New York.: New York University Press.

Lynch, M. N. (2024). Why the United States Is Losing the Technology War With China. New
York: Kindle Direct Publishing.

Manganelli, A., & Nicita, A. (2022). Regulating Digital Markets: The European Approach.
London: Palgrave Macmillan.

Mann, M., Devitt, K. S., & Daly, A. (2018). What Is (in) Good Data? 8-23. Retrieved from
https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=3297103

Mannan, M., Wong, J., Bietti, E., & Etxeberria, A. (2022, June 9). Data Cooperatives in
Europe: A legal and empirical investigation. Retrieved from Florence School of
Regulation (EUD): https://fsr.eui.eu/wp-content/uploads/2022/04/2 Mannan-et-
al Data-Cooperatives-in-Europe -A-legal-and-empirical-investigation.pdf

Manyika, J., Lund, S., Bughin, J., Woetzel, J., Stamenov, K., & Dhingra, D. (2016). Digital
Globalization: The New Era of Global Flows. New York: McKinsey Global Institute.
Retrieved from
https://www.mckinsey.com/~/media/mckinsey/business%20functions/mckinsey%20di
gital/our%?20insights/digital%20globalization%20the%20new%20era%200f%20globa
1%20flows/mgi-digital-globalization-full-report.pdf

Margetts, H. (2013). A Gamble on Democracy: Participation and Governance in a Skeptical
Age. Cambridge, Massachusetts: Harvard University Press.

Martina, F. F. (2021). Martina, F.F. (2021). Data Protectionism: A Conceptual Framework to
Assess Restrictions on Cross-Border Data Flows from a Trade Policy Perspective.
Hamburg: European  University Institute (EUI). Retrieved from
https://data.europa.eu/doi1/10.2870/230606

Marvasti, A. B. (2004). Qualitative Research in Sociology. London: SAGE Publications Ltd.

Retrieved from
https://mtusociology.github.io/assets/files/qualitative%20research%20in%?20sociology
pdf

Mati, M. (2020, June 10). They Won'’t Switch Off The Internet. Because They re Spying On You.
Retrieved from DeBunk: https://debunk.media/they-wont-switch-off-the-internet-
because-theyre-spying-on-you/

Mattioli, M. (2017). The data-pooling problem. Berkeley Technology Law Journal, 179-236.
doi:https://www.jstor.org/stable/26488664

Mayring, P. (2008). Qualitative content analysis. Berlin: Springer. Retrieved from
https://link.springer.com/chapter/10.1007/978-3-531-92052-8 42

Mayring, P. (2010, June 25). Qualitative Content Analysis. Retrieved from Research Gate:
https://www.researchgate.net/publication/215666096 Qualitative Content Analysis

Mbego, S. (2022, April 20). Google Opens Product Development Centre in Kenya, Announces
Job Vacancies. Retrieved from CIO Africa: https://cioafrica.co/google-opens-product-
development-center-in-kenya-calls-for-job-

300



applications/#:~:text=Tech%?20giant%20Google%20has%20announced, African%20m
arket%20and%?20the%20world.

Mbego, S. (2022, April 27). Why AWS, Microsoft, Google, Visa Are Setting Base In Kenya.
Retrieved from CIO Africa: https://cioafrica.co/why-aws-microsoft-google-visa-are-
setting-base-in-
kenya/#:~:text=Amazon%20Web%?20Services%20(AWS)%2C,one%20thing%3 A%2
Omeeting%?20client%20demand.

Mbego, S. (2023, October 4). AWS Launches Development Centre In Nairobi. Retrieved from
CIO Africa: https://cioafrica.co/aws-launches-development-centre-in-nairobi/

McGuigan, L. (2012). Consumers: The Commodity Product of Interactive Commercial
Television, or, Is Dallas Smythe’s Thesis More Germane Than Ever? Journal of
Communication Inquiry, 288-304. doi:https://doi.org/10.1177/0196859912459756

McKinsey & Company. (2017). Digitally-enabled Automation and Artificial Intelligence:
Shaping the Future of Work in Europe’s Digital Front-runners. Chicago: McKinsey &
Company. Retrieved from
https://www.mckinsey.com/~/media/mckinsey/featured%20insights/europe/shaping%
20the%20future%2001%20work%20in%20europes%20nine%20digital%20front%20r
unner%?20countries/shaping-the-future-of-work-in-europes-digital-front-runners.pdf

McMillan, J., & Schumacher, S. (2013). Research in Education - Evidence-Based Inquiry-
Pearson. Edinburg: Pearson Education Limited.

McShane, M. (2024, July 15). Global Titans 2024: The Ultimate List of the Top 100 Tech
Companies Shaping Our Future. Retrieved from Coveragely:
https://coveragely.com/blog/metrics-and-analysis/the-top-100-tech-companies-2024/

Medine, D. (2024, January 10). Data Localization: A “Tax” on the Poor. Retrieved from Center
for Global Development: https://www.cgdev.org/sites/default/files/data-localization-
tax-poor.pdf

Mehta, S., Dawande, M., & Mookerjee, V. (2021, August 2). Can data cooperatives sustain

themselves? Retrieved from LSE Blogs:
https://blogs.lse.ac.uk/businessreview/2021/08/02/can-data-cooperatives-sustain-
themselves/

Mejias, U. A., & Couldry, N. (2024). Data Grab: The New Colonialism of Big Tech (and How
to Fight Back). London: Penguin Random House.

Meltzer, J. P. (2015). A New Digital Trade Agenda. Geneva: World Economic Forum.
Retrieved from World Economic Forum.

Meltzer, J. P. (2016). Maximizing the Opportunities of the Internet for International Trade.
Geneva: World Economic Forum (WEF) & International Centre for Trade and
Sustainable Development (ICTSD). Retrieved from
https://www.tralac.org/images/docs/8888/maximizing-the-opportunities-of-the-
internet-for-international-trade-e15-policy-options-paper-january-2016.pdf

Meltzer, J. P. (2019, April). Governing Digital Trade. World Trade Review , Volume 18 ,
Special Issue Si: Digital Trade, S23 - S48. doi:
https://doi.org/10.1017/S1474745618000502

301



Meuser, M., & Nagel , U. (2009). The Expert Interview and Changes in Knowledge Production.
In A. Bogner, B. Littig, & W. Menz, Interviewing Experts (pp. 17-42). London:
Palgrave Macmillan. doi:https://doi.org/10.1057/9780230244276

Mian, A., & Rosenthal, H. (2016). Introduction: Big Data in Political Economy. The Russell
Sage  Foundation  Journal of the  Social  Sciences, 1-10.  doi:
https://doi.org/10.7758/RSF.2016.2.7.01

MICDE. (2016, September 1). Facebook Founder call on ICT Cabinet Secretary. Retrieved
from Ministry of Information, Communications and The Digital Economy (MICDE):
https://ict.go.ke/facebook-founder-call-on-ict-cabinet-secretary/

MICDE. (2019). Digital Economy Blueprint: Powering Kenya's Transformation. Nairobi:
Ministry of Information, Communications and Digital Economy (MICDE). Retrieved
from https://www.ict.go.ke/wp-content/uploads/2019/05/Kenya-Digital-Economy-
2019.pdf

MICDE. (2022). The Kenya National Digital Master Plan 2022-2032. Nairobi: Ministry of ICT
and Digital Economy (MICDE). Retrieved from
https://cms.icta.go.ke/sites/default/files/2022-
04/Kenya%?20Digital%20Masterplan%202022-2032%200nline%20Version.pdf

MICDE. (2023). Kenya National E-Commerce Strategy. Nairobi: Ministry of Information,
Communications and The Digital Economy (MICDE) . Retrieved from
https://ict.go.ke/wp-content/uploads/2023/12/E-Commerce-Strategy-2023.pdf

Micheli, M., Ponti, M., Craglia, M., & Suman, A. B. (2020). Emerging models of data
governance in the age of datafication. Sage  Journals,  8-28.
doi:https://doi.org/10.1177/2053951720948087

Microsoft. (2024, Feb 20). Learning from ‘digital frontrunners’ will help us grow business
competitiveness and our quality-of-life. Retrieved from Microsoft/Features:
https://news.microsoft.com/europe/features/digital-futures-index/

Microsoft. (2024, May 22). Microsoft and G42 announce 31 billion comprehensive digital
ecosystem initiative for Kenya. Retrieved from Microsoft:
https://news.microsoft.com/2024/05/22/microsoft-and-g42-announce-1-billion-
comprehensive-digital-ecosystem-initiative-for-kenya/

Mignolo, W. D. (2011). The Darker Side of Western Modernity. Durham: Duke University
Press.

Ministry of ICT & Innovation. (2015, October 1). Smart Rwanda 2020 Master Plan: Towards
a Knowledge Based Society. Retrieved from Ministry of ICT & Innovation:

https://www.minict.gov.rw/fileadmin/user_upload/minict user upload/Documents/Pol
iciessSMART RWANDA MASTERPLAN.pdf

Mkandawire, T. (2001). Thinking about developmental states in Africa. Cambridge Journal of
Economics, 25 (3), 289-313. Retrieved from
https://www.rrojasdatabank.info/Mkandawireafrica.pdf

Mo Ibrahim Foundation. (2024). The Power of Data Governance: Closing Data Gaps to
Accelerate Africa's Transformation. London: Mo Ibrahim Foundation. Retrieved from
https://mo.ibrahim.foundation/sites/default/files/2024-01/2023-iiag-series-report.pdf

302



Mogire, E., Kilbourn, P., & Luke, R. (2022). The Last Mile Delivery Problem: A Kenyan Retail
Perspective. Acta logistica-International Scientific Journal about Logistics, 387-395.
doi:http://doi:10.22306/al.v9i4.329

Mohajan, H. K. (2018). Qualitative research methodology in social sciences and related
subjects. Journal of Economic Development Environment and People 7(1), 23-48.
doi:http://dx.doi.org/10.26458/jedep.v7il.571

Mohammed, O. (2019, March 12). Alibaba’s AliExpress signs deal with Safaricom’s M-Pesa.
Retrieved from Business Daily:
https://www.businesslive.co.za/bd/companies/telecoms-and-technology/2019-03-12-
alibabas-aliexpress-signs-deal-with-safaricoms-m-pesa/

MOolICT. (2022). Uganda National E-Commerce Strategy. Kampala: Ministry of ICT, Uganda.
Retrieved from https://ict.go.ug/wp-content/uploads/2021/07/E-Commerce-Strategy-
Formulation.pdf

MOoICT. (2023). Big Data Utilisation Strategy 2024/25-2027/28. Kampala: Ministry of ICT and
National Guidance. Retrieved from https://ict.go.ug/wp-
content/uploads/2023/08/MOICT-BIG-DATA-UTILIZATION-STRATEGY .pdf

MolICT. (2023, August 10). Digital Uganda Vision. Retrieved from Ministry of ICT and
National Guidance: https://ict.go.ug/initiatives/digital-uganda-vision/

Moore, M., & Tambini, D. (2018). Digital Governance: The Power of Google, Amazon,
Facebook and Apple. Oxford: OXFORD University Press.

Morozov, E., & Bria, F. (2018). Rethinking the Smart City: Democratizing Urban Technology.
New  York : Rosa Luxemburg Foundation .  Retrieved from
https://sachsen.rosalux.de/fileadmin/rls_uploads/pdfs/sonst publikationen/rethinking t
he smart city.pdf

Mosendz, P. (2014, October 10). Amazon Has Basically No Competition Among Online
Booksellers. Retrieved from The Atlantic:
https://www.theatlantic.com/business/archive/2014/05/amazon-has-basically-no-
competition-among-online-booksellers/371917/

MTN. (2023, June 26). Customer-MTN Uganda-Savings and Loans. Retrieved from MTN
Uganda:
https://www.mtn.co.ug/momo/customer/#:~:text=Y ou%?20can%20borrow%?20between
%20UGX,an%?20interest%20rate%2001%209%25.

MTN. (2024, February 29). Mastercard and MTN Group Fintech partner to drive acceleration
of mobile money ecosystem in Africa across 13 markets. Retrieved from MTN:
https://www.mtn.com/mastercard-and-mtn-group-fintech-partner-to-drive-
acceleration-of-mobile-money-ecosystem-in-africa-across-13-markets/

MTN. (2024, April 29). MTN Uganda Hits 20 Million Customer Milestone. Retrieved from

MTN: https://www.mtn.co.ug/mtn-uganda-hits-20-million-customer-
milestone/#:~:text=For%20the%20full%20year%?20period,8.2%20million%?20active%
20data%?20users.

Muendo, M. (2021, August 22). Kenya is moving aggressively to tax digital business. What
next? Retrieved from The Conversation: https://theconversation.com/kenya-is-moving-
aggressively-to-tax-digital-business-what-next-163901

303



Muhimba, S. (2024, January 31). Toshiba to empower enterprises build own data centers in
Uganda. Retrieved from Nile Post: https://nilepost.co.ug/news/187289/toshiba-to-
empower-enterprises-build-own-data-centers-in-uganda

Mulgan, G., & Straub, V. (2019, February 21). The new ecosystem of trust: How data trusts,
collaboratives and coops can help govern data for the maximum public benefit.
Retrieved from nesta: https://www.nesta.org.uk/blog/new-ecosystem-trust/

Munda, C. (2022, March 16). Delivery costs major hindrance in switch to online shopping.
Retrieved from Business Daily:
https://www .businessdailyafrica.com/bd/corporate/technology/delivery-costs-major-
hindrance-in-switch-to-online-shopping-3750282

Muno, W. (2009). Case studies and the comparative method. Berlin: Springer. Retrieved from
https://link.springer.com/chapter/10.1007/978-3-531-91826-6 6

Murungi, P. (2023, December 10). Ugandans transact Shs520b on mobile money per day.
Retrieved from Monitor:
https://www.monitor.co.ug/uganda/business/markets/ugandans-transact-shs520b-on-
mobile-money-per-day--4375870

Musau, D. (2024, June 3). CAK targets Big Tech with proposed competition law. Retrieved
from Citizen Digital: https://www.citizen.digital/tech/cak-targets-big-tech-with-
proposed-competition-law-n343290

Musisi, F. (2024, July 28). Row Erupts oOver Shs800b Internet Project. Retrieved from Daily
Monitor: https://www.monitor.co.ug/uganda/magazines/people-power/row-erupts-
over-shs800b-internet-project-4705098#story

Muwanga, D. (2003, September 29). Microsoft to Design E-Govt for Uganda. Retrieved from
New  Vision: https://www.newvision.co.ug/mews/1259347/microsoft-design-govt-
uganda

Mwangi, K. (2024, June 26). Elon Musk’s Starlink Cheaper Data Plan for Kenya Jolts
Safaricom, Airtel. Retrieved from The East African:

https://www.theeastafrican.co.ke/tea/business/elon-musk-cheaper-data-plan-jolts-
safaricom-airtel-4670004

Mwangi, K. (2024, May 08). Kenya, EU Launch Talks on Data Sharing. Retrieved from
Business Daily: https://www.businessdailyafrica.com/bd/economy/kenya-eu-launch-
talks-on-data-sharing--4616056

Mwangi, N. K., Njiraini, R. N., & Waweru, M. K. (2023). The Impact of Digital Transformation
on Small and Medium-Sized Enterprises (SMEs) in Kenya. International Journal of
Entrepreneurship, Innovation, and Business Strategies, 2(1), 1-8. Retrieved from
https://gprjournals.org/journals/index.php/IJEIB/article/view/156

Mwanzia, S. W., & Gichohi, L. (2024). Five Years of Kenya's Data Protection Act: Reflections
and Considerations for the Future. Nairobi: Kenya ICT Action Network (KICTANet).
Retrieved from https://www.collegesidekick.com/study-docs/14306746

Mwazighe, A. (2023, June 19). Untapped Rural Areas Future of E-Commerce, Study Shows.
Retrieved from The East African/ Business:
https://www.theeastafrican.co.ke/tea/business/untapped-rural-areas-future-of-e-
commerce-study-shows-4273710

304



Mwesigwa, D. (2021, July 1). Uganda Abandons Social Media Tax But Slaps New Levy on
Internet Data. Retrieved from Collaboration on International ICT Policy for East and
Southern Africa (CIPESA): https://cipesa.org/2021/07/uganda-abandons-social-media-
tax-but-slaps-new-levy-on-internet-
data/#:~:text=Introduced%200n%20July%201%2C%202018,Facebook%2C%20Twitt
er%2C%20and%20WhatsApp.

Namunwa, K. (2022, February 4). Kenya’s Lami Acquires Bluewave Insurtech. Retrieved from
Chief Information Officer (CIO) Africa: https://cioafrica.co/kenyas-lami-acquires-
bluewave-insurtech/

National Research Council. (2013). Frontiers in Massive Data Analysis. Washington, DC: The
National Academies Press. doi:https://doi.org/10.17226/18374

Ndemo, B., & Weiss, T. (2017). Making Sense of Africa's Emerging Digital Transformation
and its Many Futures. Africa Journal of Management, 328-347.
doi:https://doi.org/10.1080/23322373.2017.1400260

Ngila, F., & Sheik, M. (2022, April 9). Africa’s Struggles in Regulating Big Tech’s Data
Colonialism. Retrieved from Nation: https://nation.africa/kenya/blogs-opinion/blogs/-
africa-s-struggles-in-regulating-big-tech-s-data-colonialism--3776636

NITA-U. (2019). The Data Protection and Privacy Act 2019. Entebbe: Uganda Printing and
Publishing Corporation (UPPC). Retrieved from
https://www.nita.go.ug/sites/default/files/2021-
12/Data%?20Protection%20and%20Privacy%20Act%20N0.%209%2001%202019.pdf

NITA-U. (2021). Investigation Report into Allegations of Unlawful Sharing of SafeBoda Users'
Personal Data without their consent by Guiness Transporters Limited Trading as
SafeBoda. Kampala: NITA-Uganda. Retrieved from
https://www.unwantedwitness.org/download/uploads/NITA-U-FINAL-REPORT.pdf

NITA-U. (2024, January 20). Data Centre services: Primary & secondary Data centre Services.
Retrieved from National Information Technology Authority - Uganda (NITA-U):
https://www.nita.go.ug/data-center

Nkrumabh, K. (1965). Neo-Colonialism, the Last Stage of Imperialism. London: Thomas Nelson
& Sons, Ltd.

Nye, J. S. (2011). The Future of Power: And Use in the Twenty-first Century. New York:
PublicAffairs.

Nyerere, J. (1979, February 12). Unity for a New Order. Retrieved from Julius K Nyerere:
https://docs.google.com/viewerng/viewer?url=https://www.juliusnyerere.org/uploads/
unity for a new order 1979.pdf

Nyerere, K. J. (1992). Foreword. In Y. K. Museveni, What is Africa’s Problem? (pp. 7-14).
Kampala: NRM Publications.

Ocharo, B. (2022, November 10). Absa Kenya ordered to pay transport firm Shi.5 billion for
data breach. Retrieved from NATION: https://nation.africa/kenya/business/absa-
kenya-ordered-to-pay-transport-firm-sh1-5-billion-for-data-breach-4015792

Odhiambo, A. (2020, December 18). Survey shows why Kenyans opt for goods from China.
Retrieved from Bisiness Daily:

305



https://www.businessdailyafrica.com/bd/corporate/industry/survey-shows-why-
kenyans-opt-for-goods-from-china-1979702

OHCHR. (2016, March 9). Statement by Mr. Joseph A. Cannataci, Special Rapporteur on the
right to privacy, at the 31st session of the Human Rights Council. Retrieved from
OHCHR: https://www.ohchr.org/en/statements/2017/02/statement-mr-joseph-
cannataci-special-rapporteur-right-privacy-3 1st-session

Okafor, C. (2024, September 24). How Kenya'’s Safaricom and Elon Musk’s Starlink Continue
to Lock Horns. Retrieved from Business Insider Africa:
https://africa.businessinsider.com/local/markets/how-kenyas-safaricom-and-elon-
musks-starlink-continue-to-lock-horns/c5t9khg

Okara, J. (2024, May 9). Understanding Adequacy Decisions: How Kenya is Shaping its Data
Future. Retrieved from LinkedIn: https://www.linkedin.com/pulse/understanding-
adequacy-decisions-how-kenya-shaping-its-justin-okara-wd9gt/

Okorie, 1. J. (2024, July 4). After Entering Administration, Kenya’s Copia Resorts to
Liquidation. Retrieved from Techpoint Africa:
https://techpoint.africa/2024/07/04/kenyas-copia-resorts-to-liquidation/

Ombok, E. (2024, January 24). Kenya Mobile-Money Transactions Grow at Slowest Pace in 16
Years. Retrieved from Bloomberg: https://www.bloomberg.com/news/articles/2024-
01-23/kenya-mobile-money-transactions-grow-at-slowest-pace-in-16-
years?embedded-checkout=true

Open Data Institute. (2019, April 14). Data trusts: lessons from three pilots. Retrieved from
Open Data Institute:
https://docs.google.com/document/d/118RqyUAWP3WIyyCO4iLUT3000bnYJGibEh
spr2v87jg/edit#heading=h.3fngvdcfo2cs

Orit, K.-M., Roni, S., & Pessach, L. (2009, March 25). Power Relations in Qualitative
Research. doi:http://dx.doi.org/10.1177/1049732308329306

Otieno, B. (2023, September 27). Logistics Firm Sendy Goes into Administration. Retrieved
from Business Daily:
https://www .businessdailyafrica.com/bd/corporate/companies/administrator-
appointed-to-run-struggling-firm-sendy--4381998

Overby, H., & Audestad, J. A. (2021). Introduction to Digital Economics: Foundations,
Business  Models and  Case  Studies.  Switzerland:  Springer = Cham.
doi:https://doi.org/10.1007/978-3-030-78237-5

Oyedemi, T. D. (2019). Global Digital Capitalism: Mark Zuckerberg in Lagos and the Political
Economy of Facebook in Africa. International Journal of Communication, 13, 1-17.
Retrieved from https://ijoc.org/index.php/ijoc/article/view/8774/2639

Pariser, E. (2011). The Filter Bubble: What the Internet Does to Our Thoughts and How to
Think Straight. London: Penguin Books.

Parkinson, J., Bariyo, N., & Chin, J. (2019, August 15). Huawei Technicians Helped African
Governments Spy on Political Opponents. Retrieved from The Wall Street Journal:
https://www.wsj.com/articles/huawei-technicians-helped-african-governments-spy-on-
political-opponents-11565793017

306



Parliament of Uganda. (2024, January 31). Table data privacy law to address Artificial
Intelligence —  Tayebwa.  Retrieved  from  Parliament of  Uganda:
https://www.parliament.go.ug/news/7119/table-data-privacy-law-address-artificial-
intelligence-%E2%80%93-tayebwa

Pawa IT. (2024). The State of Cloud Computing in Africa. Nairobi: Pawa IT Solutions.
Retrieved from
https://drive.google.com/file/d/1S8nILpfFQM10cvc62P I KDGLIPQMS8cAxn/view

Payton, B. (2022, July 22). Elon Musk’s Starlink: Closing the last mile for the internet in
Africa? Retrieved from African Business: https://african.business/2022/07/technology-
information/satellite-starlink-closing-the-last-mile-in-africa

Peitz, M., & Waldfogel, J. (2012). The Oxford Handbook of the Digital Economy. Oxford:
Oxford University Press.

Peng , L., Zhou, L., & Fan, X. (2023, March 7). Platform governance and sociological
participation. The Journal of Chinese Sociology, 1-10.
doi:https://doi.org/10.1186/s40711-023-00181-w

Pernice, 1. (2016). Global Constitutionalism and the Internet. Taking People Seriously. In R.
Hofmann, & S. Kadelbach, Law Beyond the State: Pasts and Futures (pp. 151-206).
Frankfurt: Campus Verlag.

Perrigo, B. (2023, January 18). Exclusive: OpenAl Used Kenyan Workers on Less Than $2 Per
Hour to  Make  ChatGPT  Less  Toxic. Retrieved from  TIME:
https://time.com/6247678/openai-chatgpt-kenya-workers/

Pfelffer S. (2022). Digital Capitalism and Distributive Forces. Francisco Braganca, Bielefeld
transcript Verlag, Bielefeld. Retrieved from
https //library.oapen.org/bitstream/id/0b97198b-5539-4e3b-8795-
261671301fb7/9783839458938.pdf

Pham, M. (2023, January 11). MTN Uganda taps Huawei for core network upgrade. Retrieved
from Developing Telecom:s: https://developingtelecoms.com/telecom-
business/operator-news/14404-mtn-uganda-taps-huawei-for-core-network-
upgrade.html#:~:text=MTN%20Uganda%?20chose%20Huawei%20as,1s%20dubbed %
20the%20MUNA%20project.

Prainsack, B. (2020). The political economy of digital data: introduction to the special issue.
Policy Studies, 439-446 . doi:https://doi.org/10.1080/01442872.2020.1723519

Prinsloo, P., & Slade, S. (2017). Big Data, Higher Education and Learning Analytics: Beyond
Justice, Towards an Ethics of Care. In B. K. Daniel, Big Data and Learning Analytics
in Higher Education (pp. 109—124). Cham: Springer . doi:https://doi.org/10.1007/978-
3-319-06520-5_8

Quadri, S. (2024, September 23). Elon Musk’s Starlink Shakes up Competition in Africa.
Retrieved from SEMAFOR: https://www.semafor.com/article/09/23/2024/elon-musks-
starlink-shakes-up-competition-in-africa

Radice, H. (2008). The Developmental State under Global Neoliberalism. Third World
Quarterly/ Vol.29, No.6, 1153-1174 . doi:https://www.jstor.org/stable/20455100

307



Ragin, C. C. (1984, June 17). What is Qualitative Comparative Analysis (QCA)? Retrieved
from National Centre for Research Methods (NCRM):
https://eprints.ncrm.ac.uk/id/eprint/250/1/What_is QCA.pdf

Ramesh, S. (2021). Neo-Gramscian interpretations on ideas, institutions, and hegemon. Berlin
Journal of Critical Theory, Volume 5, Number 2 , 99-140. Retrieved from
https://www.researchgate.net/publication/355336370 Neo-
Gramscian_interpretations on ideas institutions and hegemony

Research and Markets. (2024, March 10). Kenya Data Center - Investment Analysis & Growth
Opportunities  2021-2026.  Retrieved  from  Research and  Markets:
https://www.researchandmarkets.com/reports/5692396/kenya-data-center-market-
investment-analysis-and#rela2-5403530

Ricarda, B. B., Yixin, Q., Noemi, S., & Wolfgang, K. (2021). Qualitative research: extending
the range with flexible pattern matching. Review of Managerial Science, 251-273.
Retrieved from https://link.springer.com/article/10.1007/s11846-021-00451-2

Ridder, H.-G. (2017, February 16). The theory contribution of case study research designs.
Springer Link, 281-305. doi:https://doi.org/10.1007/s40685-017-0045-z

Rihoux , B., & Ragin, C. C. (2009). Configurational Comparative Methods: Qualitative
Comparative Analysis (QCA) and Related Techniques. California: SAGE Publications,
Inc. doi:https://doi.org/10.4135/9781452226569

Robé, J. P. (1997). Multinational Enterprises: The Constitution of a Pluralistic Legal Order. In
G. Teubner, Global Law Without a State (pp. 45-78). Sudbury: Darthmouth Publishing
Company Limited.

Robins-Early, N. (2024, August 6). A US Judge Ruled that Google Built an Illegal Monopoly.
What Happens Next? Retrieved from The Guardian:
https://www.theguardian.com/technology/article/2024/aug/06/google-antitrust-
monopoly-ruling

Rodney, W. (1972). How Europe Underdeveloped Africa. London: Verso.

Rosenthal, R., & Rosnow, R. L. (1991). Essentials of behavioral research: Methods and data
analysis (2nd ed.). New Y ork: McGraw Hill.

Rosenthal, R., & Rosnow, R. L. (1991). Essentials of behavioral research: Methods and data
analysis (2nd ed.). New York: McGraw Hill.

Ross, A. (2024, August 23). Kenya's Safaricom Urges New Requirements for Satellite
Providers like Starlink. Retrieved from Reuters:
https://www.reuters.com/business/media-telecom/kenyas-safaricom-urges-new-
requirements-satellite-providers-like-starlink-2024-08-23/

Ruppert, E., Isin, E., & Bigo, D. (2017). Data Politics. London: Sage Journals Home.
doi:https://doi.org/10.1177/2053951717717749

Rushe, D. (2014, April 24). Apple and Google Settle Antitrust Lawsuit over Hiring Collusion
Charges. Retrieved from The Guardian:
https://www.theguardian.com/technology/2014/apr/24/apple-google-settle-antitrust-
lawsuit-hiring-collusion

308



Rutazibwa, O. U., & Shilliam, R. (2018). Routledge Handbook of Postcolonial Politics.
London: Routledge.

S@tnan, A. R., Schneider, 1., & Green, N. (2018). The Politics and Policies of Big Data: Big
Data, Big Brother? London: Routledge. doi:https://doi.org/10.4324/9781315231938

Safaricom. (2022, June 2). Safaricom and VISA Launch M-PESA GlobalPay VISA Virtual
Card. Retrieved from Safaricom: https://www.safaricom.co.ke/media-center-
landing/press-releases/safaricom-and-visa-launch-m-pesa-globalpay-visa-virtual-card

Safaricom. (2023, December 30). M-Shwari. Retrieved from  Safaricom:
https://www.safaricom.co.ke/main-m-pesa/m-pesa-services/credit-and-savings/m-

shwari-
mobile#:~:text=Access%20loans%20instantly%2C%20credited%20to,be%20sent%20
t0%20M%2DPESA

Safaricom. (2023, March 16). Safaricom Partners with Huawei to Unveil 5G Experience
Centres in Nairobi. Retrieved from Safaricom: https://www.safaricom.co.ke/media-
center-landing/press-releases/safaricom-partners-with-huawei-to-unveil-5g-
experience-centres-in-
nairobi#:~:text=Safaricom%20(NSE%3A%20SCOM)%?20has,that%20come%20with
%205G%20connectivity.

SafeBoda. (2022, January 2). Qur Services. Retrieved from  SafeBoda:
https://www.safeboda.com/uganda-website/services-ug

Said, E. W. (1988). Nationalism, Colonialism and Literature: Yeats and Decolonization.
Dublin: Field Day.

Sandoval, M. (2019). Entrepreneurial Activism? Platform Cooperativism Between Subversion
and Co-optation. Sage Journals Home, 10-24. doi:
https://doi.org/10.1177/0896920519870577

Scasserra, S., & Elebi, C. M. (2021). Digital Colonialism? Analysis of Europe’s Trade Agenda.
Amsterdam: Transnational Institute (TNI). Retrieved from
https://www.tni.org/files/publication-downloads/digital-colonialism-report-tni_en.pdf

Schiller , D. (2014). Digital Depression: Information Technology and Economic Crisis.
Chicago: University of Illinois Press.

Schiller, D. (2000). Digital Capitalism: Networking the Global Market System. Massachusetts:
The MIT Press.

Schilling-Vacaflor, A., & Nolte, D. (2012). New Constitutionalism in Latin America: Promises
and Practices. London: Routledge.

Schmidt, E., & Cohen, J. (2013). The New Digital Age: Reshaping the Future of People, Nations
and Business. New York: Knopf.

Schneier, B. (2024, February 20). Microsoft Is Spying on Users of Its AI Tools. Retrieved from
Schneier on Security: https://www.schneier.com/blog/archives/2024/02/microsoft-is-
spying-on-users-of-its-ai-tools.html

Schroeder, A., Bigdel, A. Z., Galera, C. Z., & Baines, T. S. (2019, May). Capturing the benefits
of industry 4.0: a business network perspective. Production Planning & Control, 1-17.
doi:http://dx.doi.org/10.1080/09537287.2019.1612111

309



Schwab, K. (2016). The Fourth Industrial Revolution: What it Means, How to Respond.
Geneva: World Economic Forum. Retrieved from
https://law.unimelb.edu.au/__data/assets/pdf file/0005/3385454/Schwab-

The Fourth Industrial Revolution Klaus S.pdf

Schwaobel, P. C. (2017). Handbook on Global Constitutionalism. In A. F. L, & A. W., The
Political Economy of Global Constitutionalism (pp. 50-75). Cheltenham: Edward Elgar
Publishing.

SEATINL. (2017). Running While Others Walk: E-Commerce Negotiations and its Implications
on Africa’s Development. Kampala: SEATINI.

SEO Smart. (2024, January 10). The Rise of Digital Marketing in Kenya. Retrieved from SEO
Smart: https://www.seosmart.co.ke/the-rise-of-digital-marketing-in-kenya/

Shaw, T. M., Mahrenbach, L. C., Modi, R., & Yi-Chong, X. (2019). The Palgrave Handbook
of Contemporary International Political Economy. London: Palgrave Macmillan UK.

Shiva, E., & Mohammad, M. R. (2018). Toward Developing a Framework for Conducting Case
Study Research. International Journal of Qualitative Methods, 40-58.
doi:https://doi.org/10.1177/16094069188179

Shkabatur, J. (2018). The Global Commons of Data. Stanford Technology Law Review, 1-48.
Retrieved from https://ssrn.com/abstract=3263466

Similarweb. (2024, July 1). Search Engines Market Share in Uganda. Retrieved from
Similarweb: https://www.similarweb.com/engines/uganda/

Sinclair, S. (2000). How the World Trade Organization’s new “services” negotiations threaten
democracy. Otawa: Canadian Centre for Policy Alternatives. Retrieved from
https://www.ratical.org/co-globalize/GATSsummary.pdf

Singh, P. J. (2019, May 10). Digital Industrialisation in Developing Countries: A Review of
their Business and Policy Landscape. Retrieved from The Commonwealth:
https://dokumen.tips/documents/digital-industrialisation-in-developing-1-parminder-
jeet-singh-it-for-change.html?page=1

Singh, P. J. (2020, July 1). Data is an Economic Resource. GK Committee Report Shows How
Its Value can be Shared and Governed. Retrieved from IT For Change:
https://itforchange.net/data-an-economic-resource-gopalakrishnan-committee-how-
value-shared-governed

Singh, P. J. (2020). Why Data Infrastructures Need Data Laws? Examining the Digital
Industrial Policies of the EU and India. Berlin: Friedrich-Ebert-Stiftung. Retrieved
from https://library.fes.de/pdf-files/iez/16034.pdf

Singh, P. J. (2022). Cross-border ‘Data Flow with Data Rights’: Going beyond the ‘Data Free
Flow with Trust’(DFFT) framework to include economic rights to data. Bangalore: IT
for Change. Retrieved from https://itforchange.net/sites/default/files/2208/Cross-
Border%20%E2%80%98Data%20Flow%20With%20Data%20Rights%E2%80%99.p
df

Smart Africa. (2022, March 11). Smart Africa and NADPA signed an MOU to advance the
enforcement and harmonization of personal data protection laws in Africa. Retrieved
from Smart Africa, Blog: https://smartafrica.org/smart-africa-and-nadpa-signed-an-

310



mou-to-advance-the-enforcement-and-harmonization-of-personal-data-protection-
laws-in-africa/

Smichowski, B. C. (2019, Octobe 9). Alternative Data Governance Models: Moving Beyond
One-Size-Fits-All Solutions. Retrieved from Intereconomics:
https://www.intereconomics.eu/contents/year/2019/number/4/article/alternative-data-
governance-models-moving-beyond-one-size-fits-all-solutions.html

Smichowski, B. C. (2019). Alternative Data Governance Models: Moving Beyond One-Size-
Fits-All Solutions. Intereconomics, 222-227. Retrieved from
https://www.intereconomics.eu/contents/year/2019/number/4/article/alternative-data-
governance-models-moving-beyond-one-size-fits-all-solutions.html

Smith, A. (1776). An Inquiry into the Nature and Causes of the Wealth of Nations (Ed. by E.
Cannan, 1904). London: Methuen & Co., Ltd.

Smith, M. A. (2012). Power in the Changing Global Order: The US, Russia and China.
Cambridge: Polity.

Sofaer, S. (1999). Qualitative methods: what are they and why use them? Health Serv Res. 1999

Dec;34(5 Pt 2), 1101-1118. Retrieved from
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1089055/pdt/hsresearch00022-
0025.pdf

Solon, O. (2017, October 9). ‘It's digital colonialism': How Facebook's free internet service
has failed its users. Retrieved from The Guardian:
https://journals.sagepub.com/doi/10.1177/2053951718820549?icid=int.sj-
abstract.citing-articles. 1 1#body-ref-bibr77-2053951718820549

Souter, D., & Anri, S. V. (2021, April 7). Inside the digital society: COVID-19 and E-
Commerce. Retrieved from Africa Portal: https://africaportal.org/feature/inside-digital-
society-covid-19-and-e-commerce/

South Centre. (2017). The WTO's discussions on Electronic Commerce. Geneva: South Centre.
Retrieved from https://www.southcentre.int/wp-
content/uploads/2017/01/AN_TDP 2017 2 The-WTO%E2%80%99s-Discussions-
on-Electronic-Commerce EN-1.pdf

South Centre. (2023, November 15). U-Turn by the U.S. Trade Representative to rein in the
Big  Tech  Digital Trade Agenda. Retrieved from  South  Centre:
https://www.southcentre.int/wp-content/uploads/2023/11/SC-Statement-on-USTR-
Decision-JSI-Ecomm-Final.pdf

Srnicek, N. (2016). Platform Capitalism. London: POLITY.

Standard Bank. (2024, April 2). E-Commerce in Uganda. Retrieved from Standard Bank,
Uganda: Buying and Selling:
https://www.tradeclub.standardbank.com/portal/en/market-
potential/uganda/ecommerce#

StatCounter. (2024, July 30). Search Engine Market Share Kenya. Retrieved from StatCounter:
https://gs.statcounter.com/search-engine-market-share/all/kenya

Sucker, F., & Beyleveld, A. (2022, April 20). Cross-border data flows in Africa: Policy
considerations for the AfCFTA Protocol on Digital Trade. Retrieved from Research
Gate: https://www.researchgate.net/publication/364815784

311



Susanna, K. N. (2021). Whither New Constitutionalism? Disciplinary neoliberalism in the
European Economic and Monetary Union between 2015—-2020. Helsinki: University of
Helsink. Retrieved from https://helda.helsinki.fi/server/api/core/bitstreams/20957870-
¢523-44bb-81¢3-398e5c¢7d91e7/content

Tanczer, L., Neira, I. L., Parkin, S., Patel, T., & Danezis, G. (2018). The rise of the Internet of
Things and implications for technology-facilitated abuse. London: University College
London. Retrieved from https://www.ucl.ac.uk/steapp/sites/steapp/files/giot-report.pdf

Tandon, Y. (2011, June 30). Kleptocratic capitalism: Challenges of the green economy for
sustainable Africa. Retrieved from Pambazuka News:
https://www.pambazuka.org/global-south/kleptocratic-capitalism-challenges-green-
economy-sustainable-africa

Teeple, G., & McBride, S. (2010). Relations of Global Power: Neoliberal Order and Disorder.
Toronto: University of Toronto Press.

Telecom Review. (2024, June 4). Rwanda's Digital Renaissance: Government Initiatives and
Local Startup Triumphs. Retrieved from Telecom Review:
https://www.telecomreviewafrica.com/articles/features/4292-rwanda-s-digital-
renaissance-government-initiatives-and-local-startup-
triumphs/#:~:text=Empowering%20Progress%3A%20The%20Smart%20Rwanda%20
Master%20Plan&text=This%20ambitious%20strategy%20encompass

Tellis, W. M. (1997). Application of a Case Study Methodology. The Qualitative Report, 3(3),
1-19. doi:https://doi.org/10.46743/2160-3715/1997.2015

The East African. (2023, November 28). Kenya MPs probe $12m tax waiver to Huawei.
Retrieved from The East African: https://www.theeastafrican.co.ke/tea/business/kenya-
mps-probe-12m-tax-waiver-to-huawei-4447786

The Independent. (2023, January 11). MTN Uganda inks deal with Huawei Technologies to
modernize its networks towards 5G. Retrieved from The Independent:
https://www.independent.co.ug/mtn-uganda-inks-deal-with-huawei-technologies-to-
modernize-its-networks-towards-5g/

The Independent. (2023, October 4). NPA REPORT: 4.2 million youth in Uganda ‘doing
nothing’. Retrieved from The Independent: https://www.independent.co.ug/npa-report-
4-2million-youth-in-uganda-doing-nothing/

The Observer. (2022, September 9). SafeBoda launches Safe Taxi Services in Uganda, Nigeria.
Retrieved from The Observer: https://observer.ug/businessnews/75093-safeboda-
launches-vehicle-taxi-services-in-uganda-
nigeria#:~:text=Transport%20fintech%2C%20SafeBoda%20best%20known,revolutio
nize%20the%20vehicle%20taxi%?20industry.

The World. (2016, March 25). Uber is expanding in Africa — and so are anti-Uber protests.
Retrieved from The World: https://theworld.org/stories/2016-03-25/uber-expanding-
africa-and-so-are-anti-uber-protests

Thorsten, D., & Thorsten, P. (2018). Practical book interview , transcription &. Analysis .
Instructions and control systems for qualitative researchers. Marburg: dr. dresing &
pehl GmbH. Retrieved from https://www.audiotranskription.de/wp-
content/uploads/2020/11/Praxisbuch_08 01 web.pdf

312



TOPPAN. (2023, December 20). How Amazon Embraced Cash-on-delivery Payments in
Kenya. Retrieved from Toppan Digital Language: https://toppandigital.com/translation-
blog/amazon-embraced-cash-delivery-payments-
kenya/#:~:text=In%20Kenya%?20alone%2C%20the%20lack,address%20issue%20rem
ains%20a%20problem.

Tralac. (2022). Trade in the Digital Economy. Cape Town: Tralac.
doi:https://www.tralac.org/documents/resources/booklets/4562-digital-economy-
digital-trade-and-e-commerce-in-africa-tralac-booklet-july-2022/file.html

Tralac. (2022, July 14). Trade in the Digital Economy: A Tralac guide. Retrieved from Trade
Law Centre (Tralac): https://www.tralac.org/news/article/14437

Twaha, A. (2018, May 30). URA Shuts Down K2 Telecom Over sh94m Debt. Retrieved from
New Vision: https://www.newvision.co.ug/new_vision/news/1478748/ura-shuts-k2-
telecom-sh94m-debt

Twaha, A. (2023, August 16). Mastercard Announces Local Expansion Plans to Enhance
Domestic Solutions. Retrieved from New Vision:
https://www.newvision.co.ug/category/business/mastercard-announces-local-
expansion-plans-to-NV_ 167663

UCC. (2023). Market Performance Report 3Q FY 2022/23 (Jan-March 2023). Kampala:
Uganda Communications Commission (UCC). Retrieved from
https://www.ucc.co.ug/wp-content/uploads/2023/03/UCC-Market-Report-3Q-FY -
2022-2023-Jan-Mar-2023-compressed-1.pdf

UK Parliament. (1902, December 15). Uganda Railway Bill: HC Deb 15 December 1902 vol
116  ccl1225-45. Retrieved from UK  Parliament Historic  Hansard:
https://api.parliament.uk/historic-hansard/commons/1902/dec/15/uganda-railway-bill

ULIL (2011). Electronic Transactions Act, 2011. Kampala: Uganda Legal Information Institute
(ULII). Retrieved from https://ulii.org/akn/ug/act/2011/8/eng@2011-03-18/source.pdf

ULIL (2020). National Payment Systems Act, 2020. Kampala: Uganda Legal Information
Institute (ULII). Retrieved from https://ulii.org/akn/ug/act/2020/15/eng@2020-09-
04/source.pdf

Ultimate News. (2024, July 2). REVEALED: Why Angry Museveni Is Set To Crush NITA-U
Bosses In The Next Three Weeks. Retrieved from Ultimate News:
https://stories.apexnews-
af.com/news/detail/d816561035f156e088b8954e93d858ea?country=ug&language=en
&entry 1d=467ff357240702en_ug&request id=PUSH_72406bdb-5a21-41{9-b362-
2e30e3ee9150&from=opera_push

UNCTAD & EIF. (2017, December 12). Session on Rapid e-Trade Readiness Assessments.
Retrieved from UN Trade and Development (UNCTAD):
https://unctad.org/system/files/official-document/etrade-mc11-concept.pdf

UNCTAD. (2018). Republic of Uganda Rapid eTrade Readiness Assessment. Geneva:
UNCTAD. Retrieved from https://unctad.org/system/files/official-
document/dtlstict2018d9_en.pdf

UNCTAD. (2018). UNCTAD B2C E-commerce Index 2018 Focus on Africa. Geneva: United
Nations Trade and Development (UNCTAD). Retrieved from
https://unctad.org/system/files/official-document/tn_unctad ict4d12 en.pdf

313



UNCTAD. (2019). The value and role of data in electronic commerce and the digital economy
and its implications for inclusive trade and development. UNCTAD. Geneva:
UNCTAD. Retrieved from https://unctad.org/system/files/official-
document/tdb _ede3d2 en.pdf

UNCTAD. (2019). Digital Economy Report 2019. Value Creation and Capture: Implications
for  Developing Countries. Geneva: UNCTAD. Retrieved from
https://unctad.org/system/files/official-document/der2019 en.pdf

UNCTAD. (2019). Estimates of Global E-Commerce 2019 and Preliminary Asessment of
COVID-19 Impact on Online Retail 2020. Geneva: UNCTAD. Retrieved from
https://unctad.org/system/files/official-document/tn unctad ict4d18 en.pdf

UNCTAD. (2021). Digital Economy Report. Cross-border data flows and development.
Geneva: UNCTAD. Retrieved from  https://unctad.org/system/files/official-
document/der2021_en.pdf

UNCTAD. (2021). The UNCTAD B2C E-Commerce Index: Spotlight on Latin America and the
Caribbean. Geneva: UNCTAD. Retrieved from https://unctad.org/system/files/official-
document/tn_unctad ict4d17 en.pdf

UNCTAD. (2022, April 25). COVID-19 Boost to E-Commerce sustained into 2021, new
UNCTAD figures show. Retrieved from UNCTAD: https://unctad.org/news/covid-19-
boost-e-commerce-sustained-202 1-new-unctad-figures-show

UNCTAD. (2022). Kenya eTrade Readiness Assessment. Geneva: UNCTAD. Retrieved from
https://unctad.org/system/files/official-document/dtlecdc2022d2 en.pdf

UNCTAD. (2023, December 7). Curbing the Digital Economy’s Growing Environmental
Footprint. Retrieved from UN Trade and Development (UNCTAD):
https://unctad.org/news/curbing-digital-economys-growing-environmental-footprint

UNCTAD. (2023). Issues Paper on Data for Development. Geneva: UNCTAD. Retrieved from
https://unctad.org/system/files/information-document/CSTD2023-
2024 IssuesO1 data en.pdf

UNCTAD. (2023, December 15). Kenya Unveils E-Commerce Strategy to Better Harness the
Digital Economy. Retrieved from United Nations Conference on Trade and
Development  (UNCTAD):  https://unctad.org/news/kenya-unveils-e-commerce-
strategy-better-harness-digital-economy

UNCTAD. (2023). Measuring the Value of E-Commerce. New Y ork: United Nations. Retrieved
from https://unctad.org/system/files/official-document/dtlecde2023d3 _en.pdf

UNECA. (2021). COVID-19 Impact on E-Commerce: Africa. Addis Ababa: Economic
Commission for Africa . Retrieved from
https://repository.uneca.org/bitstream/handle/10855/43939/b11990296.pdf?sequence=
1&isAllowed=y

United Nations. (2014, October 31). Secretary-General Praises Kenya’s iHub as Continent’s
‘Silicon Savannah’, Future of Africa. Retrieved from United Nations-Meeting Coverage
and Press Releases: https://press.un.org/en/2014/sgsm16300.doc.htm

Universitdt Hamburg. (2023, October 10). Bylaws for the Ethics Committee of the Faculty of
Business, Economics and Social Sciences at Universitdit Hamburg. Retrieved from
UHH-Faculty of Business, Economics and Social SciencesResearchEthics Committee

314



for the Faculty of Business, Economics and Social Sciences (WISO):
https://www.wiso.uni-hamburg.de/forschung/archiv/dokumente-ek-wiso/bylaws-for-
ek-wiso.pdf

Unwanted Witness. (2023). Privacy Scorecard Report 2023. Kampala: The Unwanted Witness.
Retrieved from https://www.unwantedwitness.org/wp-
content/uploads/2024/01/Privacy-Scorecard-Report.pdf

USTR. (2022, July 14). United States and Kenya Announce the Launch of the U.S.-Kenya
Strategic Trade and Investment Partnership. Retrieved from Office of the United States
Trade  Representative  (USTR):  https://ustr.gov/about-us/policy-offices/press-
office/press-releases/2022/july/united-states-and-kenya-announce-launch-us-kenya-
strategic-trade-and-investment-partnership

USTR. (2023, October 24). USTR Statement on WTO E-Commerce Negotiations. Retrieved
from Office of the USTR: https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2023/october/ustr-statement-wto-e-commerce-negotiations

Uwe, F. (2010). Introducing Research Methodology: A Beginner’s Guide to Doing a Research
Project.  Manusya:  Journal of  Humanities, 80-98. Retrieved from
https://brill.com/view/journals/mnya/13/1/article-p81_6.xml?language=en

Verhulst, S. G. (2018, June 12). Data Stewards: Data Leadership to Address 21st Century
Challenges. Retrieved from Medium: https://thegovlab.medium.com/data-stewards-
data-leadership-to-address-21st-century-challenges-a5e555cd4235

Villani, C. (2018). For a meaningful artificial intelligence: Towards a French and European

strategy. Paris: aiforhumanity.fr. Retrieved from
https://www jaist.ac.jp/~bao/Al/OtherAlstrategies/MissionVillani_Report ENG-
VF.pdf

Vincent, S. W., & Arno, H. (2012). Towards coherent rules for digital trade:Building on efforts
in multilateral versus preferential trade negotiations. In M. Burri, & T. Cottier, Trade
Governance in the Digital Age-World Trade Forum (pp. 179 - 221). Cambridge:
Cambridge University Press. doi:https://doi.org/10.1017/CB0O9781139136716

Wagner, C., Garner, M., & Kawulich, B. (2007). The state of the art of teaching research
methods in the social sciences: Towards a pedagogical culture. Studies in Higher
Education, 75-88. doi:https://doi.org/10.1080/03075070903452594

Wallerstein, 1. (2011). Historical Capitalism. London: Verso.

Waruru, M. (2023, August 31). Culture of secrecy thwarting data sharing in Africa. Retrieved
from Phys.org: https://phys.org/mews/2023-08-culture-secrecy-thwarting-africa.html

WEEF. (2022, August 17). Digital trust: How to unleash the trillion-dollar opportunity for our
global  economy. Retrieved from  World Economic Forum (WEF):
https://www.weforum.org/agenda/2022/08/digital-trust-how-to-unleash-the-trillion-
dollar-opportunity-for-our-global-economy/

WEF, & PWC. (2020, January 10). Unlocking Technology for the Global Goals. Retrieved from
World Economic Forum:
https://www3.weforum.org/docs/Unlocking Technology for the Global Goals.pdf

315



Werner, R., Wiegand, N., & Imschloss, M. (2019). The impact of digital transformation on the
retailing value chain. International Journal of Research in Marketing, 350-366.
doi:https://doi.org/10.1016/j.ijresmar.2018.12.002

West, E. (2022). Buy Now: How Amazon Branded Convenience and Normalised Monopoly .
Cambridge: The MIT Press.

Wilhelm, A. (2021, September 17). Big Tech is now worth so much we’ve forgotten to be
shocked by  the  numbers. Retrieved  from  The  wealth  race:
https://thewealthrace.com/big-tech-is-now-worth-so-much-weve-forgotten-to-be-
shocked-by-the-numbers-techcrunch

Woodley, D. (2015). Globalization and Capitalist Geopolitics: Sovereignty and state power in
a multipolar world. Oxford: Routledge.

World Bank. (2016). Digital Dividends: World Bank Development Report. Washington DC:

The World Ban. Retrieved from
https://openknowledge.worldbank.org/bitstream/handle/10986/23347/9781464806711.
pdf

World Bank. (2022, June 10). Digital Development: Context. Retrieved from World Bank:
https://www.worldbank.org/en/topic/digitaldevelopment/overview#1

WTO. (2017, December 10). MC 11 In Brief: Electronic commerce. Retrieved from Wold

Trade Organisation (WTO):
https://www.wto.org/english/thewto _e/minist e/mcl1_e/briefing notes e/bfecom e.h
tm

WTO. (2017). The Work Programme on E-Commerce, Statement by the African Group:

JOB/GC/144. Geneva: WTO. Retrieved from
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/Jobs/GC/144.pdf&O
pen=True

WTO. (2021). Electronic Commerce Negotiations Updated Consolidated Negotiating Text-
September 2021. Geneva: WTO. Retrieved from
https://www.bilaterals.org/IMG/pdf/wto_plurilateral ecommerce draft consolidated t
ext_september 2021.pdf

Xinhua. (2023, January 27). Kenya Inaugurates Data Protection Registration System.
Retrieved from Xinhua News Agency:
https://english.news.cn/africa/20230127/33cal 18cb147449b98588d03230c085¢/c.htm
1

Yanow, D. (2007). Qualitative-Interpretative Methods in Policy Research. In F. Frank, M. J.
Gerald, & S. S. Mara, Handbook of Public Policy Analysis: Theory, Politics and
Methods (pp. 405-415). Boca Raton, FL: Taylor & Francis Group, LLC.

Ye, J., Schneider, S., Shanin, T., & Ploeg, J. D. (2019). The incursions of extractivism: moving
from dispersed places to global capitalism. The Journal of Peasant Studies, 1-29.
doi:https://doi.org/10.1080/03066150.2018.1559834

YouHost. (2023, November 28). Exploring the 5 Largest ecommerce platforms in Kenya
Thriving. Retrieved from YouHost: https://youhost.co.ke/exploring-the-largest-
ecommerce-platforms-in-kenya/

316



Zainal, Z. (2007). Case Study As a Research Method. Jurnal Kemanusiaan, 5(1), 46-58.
Retrieved from
https://jurnalkemanusiaan.utm.my/index.php/kemanusiaan/article/view/165/158

Zuboff, S. (2019). The Age of Surveillance Capitalism: The Fight for a Human Future at the
New Frontier of Power. New York: PublicAffairs.

Zil, C. (2016, December 20). GESIS Survey Guidelines: Open-Ended Questions. Retrieved
from GESIS — Leibniz-Institut fiir Sozialwissenschaften:
https://www.gesis.org/fileadmin/upload/SDMwiki/Zuell Open-Ended Questions.pdf

317



Anlage 1. Eidesstattliche Versicherung

Ich, Kiiza Africa, versichere an Eides statt, dass ich die Dissertation mit dem Titel:

“Digital Colonialism? Assessing the Nexus between Power Relations in Data Governance and
Africa’s Gainful Participation in Electronic Commerce (E-Commerce): A Case Study of

Kenya and Uganda”

selbst und bei einer Zusammenarbeit mit anderen Wissenschaftlerinnen oder Wissenschaftlern
gemil den beigefiigten Darlegungen nach § 6 Abs. 6 der Promotionsordnung der Fakultit
Wirtschafts- und Sozialwissenschaften vom 7. Dezember 2022 verfasst habe. Andere als die

angegebenen Hilfsmittel habe ich nicht benutzt.

Hamburg, May 2026. s
Ort/Datum Unterschrift Doktorand/in

3k 3k sk 3k 3k 3k 3k sk sk sk 3k ok sk 5k sk sk 3k 3k ok sk sk ok 3k sk ok sk ok 3k 3k ok ok sk ok 3k 3k ok ok ok ok ok ok sk sk sk ok k ok

Anlage 2. Erklirung zur kommerziellen Promotionsberatung und friiheren
Einreichung der Dissertation

Hiermit erkldre ich, Kiiza Africa, dass ich keine kommerzielle Promotionsberatung in
Anspruch genommen habe. Die Arbeit wurde nicht schon einmal in einem fritheren

Promotionsverfahren angenommen oder als ungeniigend beurteilt.

Hamburg, May 2026.
Ort/Datum Unterschrift Doktorand/in

318



Anlage 3. Eidesstattliche Versicherung

Ich versichere an Eides statt durch meine eigene Unterschrift, dass ich die vorliegende
Dissertation selbststindig und ohne fremde Hilfe angefertigt und alle Inhalte (Text, Bild, Ton,
Video und Daten anderer Art), die identisch oder anndhernd identisch aus bestehenden Quellen
tibernommen wurden, als solche kenntlich gemacht und dass ich mich auch keiner anderen als

der angegebenen Quellen und Hilfsmittel bedient habe.

Sofern im Zuge der Erstellung der vorliegenden Dissertationsschrift generative Kiinstliche
Intelligenz (gKI) basierte elektronische Hilfsmittel verwendet wurden, versichere ich, dass
meine eigene Leistung im Vordergrund stand und dass eine vollstindige Dokumentation aller
verwendeten Hilfsmittel gemdfs der Guten wissenschaftlichen Praxis vorliegt. Ich trage die
Verantwortung fiir eventuell durch die gKI generierte fehlerhafte oder verzerrte Inhalte,

fehlerhafte Referenzen, Verstofse gegen das Datenschutz- und Urheberrecht oder Plagiate.
Ich versichere, diese Arbeit nicht bereits in einem anderen Promotionsverfahren eingereicht zu

haben. Ich versichere die inhaltliche und formale Gleichheit der eingereichten Print- und

Digitalexemplare.

Hamburg, May 2026. e,
Ort/Datum Unterschrift

319



Anlage 4. Eigenstandigkeitserklirung zur Nutzung von gKI

(generative Kiinstliche Intelligenz)

Ich versichere, dass ich KI-Tools lediglich als Hilfsmittel genutzt habe und ich bin mir bewusst,
dass die Nutzung maschinell generierter Texte keine Garantie fiir die Qualitdt von Inhalten und
Text gewihrleistet.

Ich verantworte die Ubernahme jeglicher von mir verwendeter maschinell generierter
Textpassagen vollumfanglich selbst und dokumentiere im Folgenden, fiir welche Aufgaben ich
KI-Tools genutzt habe.

Ich versichere, dass ich die erlaubten KI-Tools nur im mit der Betreuungskommission
vereinbarten Umfang verwendet habe.

In der hier vorliegenden Arbeit habe ich gKI-Systeme wie folgt genutzt:

[ gar nicht

L1 bei der Ideenfindung

[ bei der Erstellung der Gliederung

[] zum Erstellen einzelner Passagen, insgesamt im Umfang von ... % am gesamten Text
00 zur Entwicklung von Software-Quelltexten/Programm-Code

01 zur Optimierung oder Umstrukturierung von Software-Quelltexten

zum Korrekturlesen oder Optimieren

bei Ubersetzungen

01 zum Erstellen von Graphiken

[1 Weiteres, namlich:

Ich versichere, alle Nutzungen vollstindig angegeben zu haben. Mir ist bekannt, dass fehlende
oder fehlerhafte Angaben als Tduschungsversuch gewertet werden konnen. Zudem bin ich
bereit, auf Nachfrage meine Vorgehensweise (z.B. durch Arbeitsnotizen, Prompts oder
miindliche Erlduterungen u.4.) offen zu legen.

Mir ist bekannt, dass ein Versto gegen die genannten Punkte priifungsrechtliche

Konsequenzen hat und insbesondere dazu fiihren kann, dass die Dissertation abgelehnt wird.

Hamburg, May 2026. ...
Ort/Datum Unterschrift Doktorand/in

320



