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 1 

Introduction 
International efforts for the protection of biological diversity make apparent to which 

extent environmental interests conflict with economic and social development 

interests. Both, development for poverty alleviation and biodiversity protection are 

international targets. The first United Nations Millennium Development Goal (UN 

MDG), is to halve, between 1990 and 2015, both the proportion of people whose 

income is less than US$1 a day and the proportion of people who suffer from hunger. 

MDG 7 is to ensure environmental sustainability, whereby the area of land that is 

protected to maintain biological diversity, serves as an indicator of performance. It 

has been recognized at least since the 1980s that conservation and development are 

inextricably linked concepts or “opposite sides of the same coin.”1 This linkage is 

expressed in the concept of sustainable development. Balancing ecological and 

development considerations means to acknowledge the importance of human needs 

while at the same time accepting the fact that our world’s capacity to meet those needs 

is exhaustible and depends on functioning ecosystems. Balancing the two interests 

remains difficult in practice. The main direct threats to biodiversity include: 

conversion of natural habitat to arable land, urban areas, or other human-dominated 

ecosystems and overexploitation or over harvesting of valuable species. Is it possible 

to counter these risks while promoting development? 

This thesis deals with multilateral agreements that strive to protect biodiversity. The 

thesis argues that there is not one right answer to the complex question how thoroughly 

biodiversity should be protected. The closest approximation to a right answer is an 

agreement concluded with the involvement of all relevant stakeholders which takes into 

account environmental interests as well as economic and social development interests. 

Furthermore, considerations of equity as well as pragmatism require such stakeholder 

involvement. Stakeholder involvement is here understood to mean involvement of all 

states as negotiators but also of groups within states and non-state actors with a particular 

interest in conservation and development issues. The notion of “stakeholders” was 

introduced into the context of Sustainable development debate in the 1980s. The 

                                                 
1 Gro Harlem Brundtland and World Commission on Environment and Development, eds., Our 
common future. Brundtland-Report, 1. publ. ed., Oxford paperbacks (Oxford: Oxford Univ. Pr., 1987). 
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expression underlines the idea of a negotiation process wherein equal partners, that is, 

organizations, agencies and citizens, achieve win-win solutions.2 

Chapter 1 defines the concept of PAs and describes the phenomenon of international 

trade in endangered species. The most significant global conventions promoting the 

establishment of PAs, namely the Convention on Biological Diversity (CBD), the 

Convention on Wetlands of International Importance especially as Waterfowl Habitat 

(Ramsar Convention), the UNESCO Convention on the Protection of the World 

Cultural and Natural Heritage (World Heritage Convention/WHC) will be briefly 

introduced. The United Nations Convention to Combat Desertification (UNCCD) will 

likewise be introduced. This Convention is of great significance for biodiversity and it 

is particularly interesting for this thesis since it follows a different approach in that it 

does not promote the establishment of PAs. It instead focuses on land management in 

drylands. Finally, the Convention on International Trade in Endangered Species of 

Wild Fauna and Flora (CITES) is introduced with its approach to provide for the 

control of international trade in endangered species. 

In the context of biodiversity protection the interests of states may prove to clash with 

one another because some states prioritize the global conservation of biological 

diversity while others are most concerned about poverty alleviation through economic 

development and stress the sovereignty over their land and living resources. 

International law’s role is to provide equitable rules for a solution of conflicts of 

interests. It must take account of changing values, and demands and of the legitimate 

aspirations and the needs of all states.3  

Chapter 2 will examine the interests of developing states, of the US, Canada and 

European states. It also clarifies and analyses the interests with respect to conservation 

and development of indigenous peoples, non-indigenous inhabitants of biologically 

diverse regions, international non-governmental organizations (NGOs) and 

corporations. This thesis argues that the mentioned conventions should be mutual 

gains solutions for states as well as stakeholders within states. Awareness of the 

divergence of interests in biodiversity conservation and development are crucial to 

                                                 
2 Lisa M. Campbell and Arja Vainio-Mattila, "Participatory Development and Community-Based 
Conservation: Opportunities Missed for Lessons Learned?," Human Ecology 31, no. 3 (2003): 428. 
3 Rosalyn Higgins, Conflict of interests. International law in a divided world ; a background book  
(London: The Bodley Head, 1965). 49, 50. 
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find common ground.4 Knowing about the varying interests of states will help to 

understand their positions in negotiations and it will help to verify whether 

international law succeeds in providing integrates all states’ interest (Chapter 3). This 

knowledge prepares the examination (Chapter 4) in how far external actors help to 

facilitate and it serves to gauge in how far interests are reflected by the CBD, CITES 

and UNCCD (Chapter 5). 

Inhabitants of biologically diverse regions usually strive to use the resources 

surrounding them freely and autonomously or at least to participate in decision-

making concerning those resources. These interests may well conflict with the 

interests of their states’ governments who may either restrict land use and trade in 

species or they may undertake or sanction environmentally harmful actions such as 

large-scale development projects in the form of mining or pipeline and road 

construction. Both these activities may encroach upon or threaten the quality of life or 

even livelihoods of local people – indigenous and traditional peoples amongst them – 

who are dependent on land and living resources. The establishment of a PA may lead 

to the eviction of former dwellers, it may exacerbate their poverty and infringe their 

rights. 

Inhabitants may be directly and adversely affected by international rules promoting 

the establishment of PAs and prescribing trade limitations. On the other hand, they 

may rely on international law to strengthen their position because it provides for local 

participation in decision-making at the international level and promotes participation 

at lower levels. Indigenous peoples who often inhabit biologically diverse regions, are 

in a special position since their identity and culture depends on their lands and 

biological resources. International law grants them rights of internal autonomy and or 

participation in decision-making.  

NGOs are a major presence at international negotiations of conservation and 

development issues. This raises the question whether they are legitimate stakeholders. 

They pursue numerous different interests. They may seek to make local populations 

be heard or support disadvantaged states. In addition, environmental NGOs see 

themselves as representatives of the global civil society and advocate the protection of 

                                                 
4 William. M. Adams et al., "Biodiversity Conservation and the Eradication of Poverty " Science 306, 
no. 5699 (2004): 1146-48. 
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biological diversity as “global commons.” This thesis will seek to establish whether 

NGOs are relevant stakeholders that should participate in decision-making. 

Finally, corporations are powerful actors in negotiations too. This thesis will therefore 

examine whether they are stakeholders that should participate in negotiations. 

Chapter 3 introduces some aspects of negotiation theory that may be of interest in the 

context of multilateral negotiations on sustainable development issues. It analyses to 

what extent experiences gained in negotiations and reflected in negotiation theory are 

useful or have a potential to be useful in such intergovernmental negotiations. 

Negotiation theory has developed the concept of “mutual gains negotiation” which is 

also referred to as “integrative negotiation.” This negotiation style is acknowledged as 

the most effective method to reach mutual gains solutions. Chapter 3 will therefore 

discuss the components of integrative negotiations and their significance and 

usefulness in multilateral negotiations aimed at the creation of a biodiversity-related 

convention. Some of the central aspects in integrative negotiations are the 

participation of all stakeholders and the strengthening of weaker state negotiators. 

When negotiators have asymmetric power this imbalance needs to be addressed in 

order to prevent powerful negotiators from dictating the terms of the agreement. 

The adequate representation in negotiations of indigenous peoples, communities that 

inhabit biologically diverse regions and NGOs that see themselves as representatives 

of the global civil society will be discussed. It will be asked whether members of 

national parliaments are the more adequate representatives of the global civil society. 

Finally, the participation of corporations will be questioned. 

Chapter 3 also outlines ways and guidelines to achieve mutual gains solutions and 

examines their practical significance for the negotiation of the selected conventions. 

Chapter 4 examines whether mediation services can help integrate the conflicting 

interests in the context of conservation and social and economic development. 

Empirical evidence on mediation and mediation theory indicate the merits of 

mediation in fields ranging from international political crises to environmental 

disputes within states or between states. Mediation is understood to be an extended 

form of negotiation with third party intervention. While mediation is commonly used 

to solve a specific conflict of interest, experiences gained from the various mediation 

services may be transferable to negotiations of general rules that are meant to 

integrate conflicting interests. Arguably, complex conflicts of interest can only be 
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resolved with mediator assistance. Chapter 4 will therefore assess whether CITES, 

CBD, UNCCD or scientific networks, NGOs or members of national parliaments 

provide such services to integrate conflicting interests. Furthermore, the Chapter will 

analyse which mediation tasks can in future be carried out by the actors mentioned. 

After the consideration of procedural issues in Chapter 3 and 4, Chapter 5 will address 

the question whether CBD, CITES and UNCCD represent and prompt mutual gains 

solutions. First, the convention texts and the convention outputs, that is, the rules, 

recommendations and programmes adopted by treaty bodies, will be examined. 

Second, the outcomes – the behavioural change prompted by the conventions – will 

be assessed. Here, the underlying assumption is that an agreement which amounts to a 

mutual gains solution will be implemented and complied with by member states and 

addressees within states. The compliance rates will be looked at and so will the 

possibilities treaty regimes have to improve implementation and compliance. 

Monitoring and other activities that advance implementation and compliance are 

typical mediation services. The analysis of reactions to and prevention of non-

compliance therefore completes the examination of mediation services. The final 

section of Chapter 5 is dedicated to the consideration of impacts, that is, the degree to 

which agreements prompt factual mutual gains solutions for states, indigenous 

peoples, local communities and other stakeholders. 

The working hypothesis is that international instruments and their output help to 

integrate the above mentioned conflicts of interest when drafted with input from all 

states and all other stakeholders concerned. The thesis points out ways to improve the 

negotiation process and suggests changes to the international provisions that would 

better integrate the various interests. It is argued that participation by all stakeholders 

in the setting of rules is the best way to ensure their implementation and compliance 

with them. For the sake of equity, public international law should in particular support 

local populations’ autonomy in managing land and wildlife and should make room for 

direct public participation in the elaboration of international rules.  
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Chapter 1: Protecting biological diversity through the 
establishment of protected areas and the control of 
international trade in endangered species of wild fauna and 
flora 

A. Protected areas 
One crucial approach to protecting biological diversity centres on the prohibition or 

restriction of human activities within especially established “protected areas” (PAs). 

In these areas conservation is given priority over other land uses.5  This is a 

consequence of the realisation that the main direct threats to biodiversity include: 

Conversion of natural habitat to arable land, urban areas, or other human-dominated 

ecosystems and overexploitation or overharvesting of valuable species. 

The conservation of biological diversity as envisaged by the Convention on Biological 

Diversity (CBD) goes far beyond the conservation of species and their habitats. The 

Convention’s notion of biological diversity includes diversity within species, between 

species and of ecosystems.6 PAs serve the conservation within species and among 

species. Maintaining self-sustaining populations of wild fauna and flora in their native 

habitats is even seen as the most effective and cost efficient way to fight the extinction 

of species.7 In addition, PAs help to safeguard the diversity of ecosystems. Due to 

their significance for all aspects of biological diversity PAs will be one of the main 

focuses of this thesis. 

I. Definitions 
What exactly are PAs and in which forms do they occur? The World Conservation 

Union (IUCN) has provided a definition and so has the CBD. 

1. World Conservation Union (IUCN) Definition and typology of protected areas 
based on the primary management objectives 
The IUCN-World Commission on Protected Areas (WCPA) definition of the term PA 

and of the six associated management categories of PAs were approved by the IUCN 

                                                 
5 Alexander Gillespie, "Obligations, gaps, and priorities within the international regime for protected 
areas," Georgetown international environmental law review (2006): 1. 
6 Art. 2 CBD. 
7 Secretariat of the Convention on Biological Diversity, Biodiversity issues for consideration in the 
planning, establishment and management of protected area sites and networks, ed. SCBD, vol. 15, 
CBD Technical Series (Montreal2004). 45. 
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General Assembly and published as IUCN Guidelines in 1994. The IUCN definition 

and category system helps to clarify the different kinds of PAs that are in existence. 

PAs are defined as “areas of land and/or sea especially dedicated to the protection and 

maintenance of biological diversity and of natural and associated cultural resources 

and managed through legal or other effective means.”8 The use of the term “natural 

resources” implies that nature is not exclusively protected for its intrinsic value but 

also as a resource that can be used by humans. The reference to “associated cultural 

resources” demonstrates the assumption that PAs are not exclusively concerned with 

pristine nature and that cultural considerations are not per se conflicting with PAs.9 

PAs are not all alike and they are far from excluding all human intervention. The term 

refers to a range of quite varied concepts of protection. IUCN provides the following 

classification system based on management objective: 

I. A strict nature reserve/wilderness is managed mainly for science or wilderness 

protection;10 

II. A national park is managed mainly for ecosystem protection and recreation;11 

III.  A natural monument is managed mainly for conservation of specific natural 

features;12 

IV. A habitat/Species Management Area is managed mainly so as to ensure the 

maintenance of habitats of specific species;13 

V. A protected Landscape/Seascape is managed mainly to safeguard the 

traditional interaction of humans and nature and for landscape/seascape 

conservation or recreation;14 

VI. A managed Resource Protected Area is managed mainly for the sustainable 

use of natural resources.15 

 

                                                 
8 IUCN and World Commission on Protected Areas, Guidelines for Protected Area Management 
Categories  (Gland, Cambridge: IUCN, 1994)., Basic Concepts. 
9 Javier Beltrán and Adrian Phillips, eds., Indigenous and Traditional Peoples and Protected Areas. 
Principles, Guidelines and Case Studies, Best Practice Protectes Areas Guidelines Series No.4 (UCN 
Publications, 2000), 3. 
10 IUCN and World Commission on Protected Areas, Guidelines for Protected Area Management 
Categories., Category I. 
11 Ibid., Category II. 
12 Ibid., Category III. 
13 Ibid., Category IV. 
14 Ibid., Category V. 
15 Ibid., Category VI. 
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The categories imply a gradation of human intervention, ranging from effectively 

none at all in the case of Category I areas, to quite high levels of intervention in 

Category VI areas.16 Those categories can be classified into three groups: “protection 

against use,” “protection despite use” and “protection by use.” Large-scale 

development and exploitation of resources are generally prohibited while small-scale 

agriculture or forestry activities may be permissible.17 

PA designations used by countries are not necessarily comparable across countries. 

Between 140 and 1,000 different terms are said to be used around the world to 

designate PAs.18 One of the purposes of the category system is to provide a common 

language for everyone.19 This thesis relies on the terminology provided by IUCN to 

clarify which kinds of PAs are being discussed. 

The definition’s and the management categories’ general relevance in the PA 

discourse is underlined by the fact that they have been used for the United Nations 

(UN) list of PAs.20 This comprehensive List is prepared by the IUCN-WCPA and the 

United Nations Environment Programme-World Conservation Monitoring Centre 

(UNEP-WCMC). It contains 68,066 PAs with IUCN Management Categories 

assigned to them.21 This means that to most of the world’s PAs (66.6 per cent of the 

total number and 81 per cent of the area) categories have been assigned. The 

assignment of management categories is seen as a mechanism for the rational 

international assessment of PAs.22 The CBD Conference of the Parties (CoP) too 

endorsed the categorization.23 

2. Convention on Biological Diversity (CBD) definition 
The CBD defines the term “protected area” as “a geographically defined area which is 

designated or regulated and managed to achieve specific conservation objectives.”24 

One striking difference to the IUCN definition is the absence of any reference to 

                                                 
16 Ibid., Basic Concepts. 
17 Nele Matz, "Protected areas in international nature conservation law. Can states obtain compensation 
for their establishment?," Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 63, no. 3 
(2003): 698. 
18 World Conservation Monitoring Centre, United Nations List of Protected Areas, ed. Stuart  Chape, et 
al. (UNEP World Conservation Monitoring Centre, 2003). 11. 
19 IUCN and World Commission on Protected Areas, Guidelines for Protected Area Management 
Categories. Guidelines, Introduction. 
20 World Conservation Monitoring Centre, United Nations List of Protected Areas. VII. 
21 Ibid. 1. 
22 Ibid. 2. 
23 CoP CBD Decision VII/28 para. 31. 
24 Art. 2 CBD 
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“natural and associated cultural resources.” This raises doubts on whether human use 

of the environment and landscapes shaped by human influence are appreciated by the 

CBD. The CoP states that PAs may be defined in national law either as areas in which 

no human intervention is allowed, or as areas where impact assessment at an 

appropriate level of detail is required.25 This indicates that use of PAs is permissible 

under the Convention even if it is not welcomed. It remains to be seen whether these 

inferences from the definitions correspond to the respective approaches. 

II. Historic development of protected areas 
The first ever PA – Yellowstone National Park – was established in 1872. It 

comprised an area of more than two million acres of north-western Wyoming, USA. 

The objective underlying its establishment was the preservation of “pristine” 

wilderness with a minimum of disturbance in the public interest. Only park staff was 

allowed to live permanently in the area which had previously been inhabited by 

Native Americans. The second National Park, the Australian “Royal National Park” 

was established in 1879 covering eighteen thousand acre near Sydney.26 This model 

grew slowly at first. Not until the late 1960s many more countries established similar 

national parks and a variety of PAs.27 

The last decades have witnessed a considerable growth in PAs. In 1962 the first UN 

List of PAs encompassed 1,000 PAs while the most recent 2003 edition lists 102,102 

sites covering approximately 18.8 million km², or 11.5 per cent of the global land 

surface.28 The list includes all PAs regardless of size that meet the IUCN definition.29 

All but a few countries have established systems of PAs. 

There is also a notable increase in transboundary PAs, a development starting in 1932, 

when the first recorded transboundary PA was created by Poland and Czechoslovakia. 

The US and Canada followed suit and established the Waterton-Glacier International 

Peace Park in the same year.30 In 2001, there were 169 transboundary PAs, composed 

of 666 individual PAs in 113 countries. They represented at least ten per cent of all 

                                                 
25 CoP CBD Decision VIII/28 para 16. (a). 
26 Robyn Eckersley, Environmentalism and Political Theory  (London 1992). 39. 
27 Jeffrey A. McNeely, "Protected areas for the 21st century: working to provide benefits to society," 
Biodiversity and Conservation 3(1994): 392. 
28 World Conservation Monitoring Centre, United Nations List of Protected Areas. VII. 
29 Ibid. 2. 
30 Gillespie, "Obligations, gaps, and priorities within the international regime for protected areas," 13. 
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PAs.31  By April 2007, 227 transboundary PA complexes consisting of 3,043 

individual PAs or internationally designated sites have been identified.32 Political 

boundaries arbitrarily divide functioning ecosystems. It may be necessary to 

coordinate human activity on both sides of the border to conserve the ecosystem and 

its species.33 

III. Range of protected areas 
To ascertain the number and range of PAs, the UN list of PAs can be consulted as 

well as the World Database on Protected Areas – the most comprehensive database on 

PAs worldwide which is managed by the World Database on Protected Areas 

Consortium whose members are, inter alia, UNEP-WCMC and the IUCN-WCPA. 

There are terrestrial as well as marine PAs. This thesis will however examine 

exclusively terrestrial PAs, this is, PAs that are established on the territory of states. 

Marine PAs raise several additional questions since they may be established on the 

high sea, outside of state jurisdiction and are therefore not considered here. 

PAs may be established in all existing ecosystems. The commonly used classification 

of natural ecosystems of the world goes back on the Udvardy biogeographical system 

which was launched in 1975. The system distinguishes 14 biomes, that is, groups of 

ecosystems that are similar to one another in their appearance and internal structure 

since they exist under the same climate, soil conditions and elevation conditions. The 

following biomes are distinguished: Mixed mountain systems, humid tropical forests, 

tropical dry/deciduous forests, mixed island systems, subtropical/temperate rainforest, 

warm desert/semi deserts, temperate broad leaf forests, temperate needle leaf forests, 

evergreen forests/scrub, tropical grassland/savannah, lake systems, tundra/polar 

desert, temperate grasslands and cold winter deserts.34 

Looking at the range of PAs in terms of their management objectives, the largest 

number of categorised sites lies within Category IV, comprising 27.1 per cent and 

Category III, comprising 19.4 per cent of all PAs. Often, however, these sites cover 

                                                 
31 Dorothy C. Zbicz, "Transfrontier Ecosystems and Internationally Adjoining Protected Areas ", 
(1999), http://www.unep-wcmc.org/protected_areas/transboundary/adjoining.pdf. 
32 UNEP-WCMC, "TBPAs Inventory - 2007," http://www.tbpa.net/tpa_inventory.html. Last visited 
May 2009. 
33 Zbicz, "Transfrontier Ecosystems and Internationally Adjoining Protected Areas ". 
34 Gillespie, "Obligations, gaps, and priorities within the international regime for protected areas," 25, 
26. 
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only relatively small geographic areas. The total area protected within Category IV 

sites amounts to 16.1 per cent and that within Category III sites 1.5 per cent. 

On the contrary, Category VI sites account for 4.0 per cent of the total number 

representing 23.3 per cent of the area. The considerable extent of Category VI sites is 

a significant innovation. In the 1997 UN List, Category VI sites accounted for 27 per 

cent of the total extent of recorded PAs (non-categorised areas were not considered by 

this list). If non-categorised PAs are excluded from the 2003 figures, 28.9 per cent of 

the area of PAs has been assigned to Category VI. 

The likewise extensive areas within Category I comprise 5.9 per cent of the total 

number and 10.9 per cent of the area.35 Category II sites are particularly extensive, 

comprising 3.8 per cent of the number and 23.6 per cent of the area. National parks 

have traditionally been established to protect large areas. Category V sites are 

relatively minor in number and extent comprising 6.4 per cent of the total number and 

5.6 per cent of the area. Unchanged since 1997, Category IV sites are the most 

numerous, Category II sites have the greatest extent and Category I sites are the least 

in number and extent.36 The UN List is purely quantitative and provides no basis for 

assessing management effectiveness.37 

B. Control of trade in endangered species of wild fauna and flora 
International trade in species is mainly a South-to-North phenomenon, driven by 

consumer demand for fashion and food products as well as rare animals and plants for 

medical/pharmaceutical research, exhibition or collection purposes.38 The market is 

worth between US$5 billion and US$17 billion every year. The instrument currently 

governing the field is the Convention on International Trade in Endangered Species of 

Wild Fauna and Flora (CITES). Before the adoption of CITES in 1973 the 

international community of states attempted twice to regulate wildlife management: in 

the 1900 London Convention Designed to Ensure the Conservation of Various 

Species of Wild Animals in Africa which are Useful to Man or Inoffensive and the 

                                                 
35 World Conservation Monitoring Centre, United Nations List of Protected Areas. 21. 
36 Ibid. 22. ———, United Nations List of Protected Areas. 25. 
37 World Conservation Monitoring Centre, United Nations List of Protected Areas. 28. 
38 Matz, "Protected areas in international nature conservation law. Can states obtain compensation for 
their establishment?," 30. 
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1933 London Convention Relative to the Preservation of Fauna and Flora in their 

Natural State.39 

Both treaties provided regulations to address the unsustainable exploitation of 

wildlife, through hunting restrictions for threatened species listed in annexes, 

confiscation of illegally taken ivory and export licensing. The 1900 Convention never 

entered into force because it was not ratified by the requisite number of states. The 

1933 London Convention became operative but failed to be implemented due to a lack 

of decision-making institutions and secretariat services. With decolonization it lost all 

its significance.  

Two regional treaties also established export/import controls: the 1940 Washington 

Convention on Nature Protection and Wild Life Preservation in the Western 

Hemisphere under the Organization of American States (OAS) and the 1968 Algiers 

African Convention on the Conservation of Nature and Natural Resources under the 

Organization of African Unity (OAU).40 Neither of the two has had any practical 

effect though.41 

C. Is it really necessary to actively conserve biological diversity? 
One implicit assumption underlying what has been said above is the need to protect 

biological diversity. Is there really such a need? 

I. The value of biodiversity 
Biodiversity means diversity within species, between species and of ecosystems. It 

benefits human well-being and survival but it is also appreciated for its intrinsic value. 

It is not merely individual components of biodiversity, for example, a particular 

species that is valuable as biological resource. Rather, the diversity of genes, species 

and ecosystems is valuable in itself. The presence of a variety of species improves the 

resilience of an ecosystem. Equally, the variety of genes improves the resilience and 

adaptability of a species.42 Biodiversity is crucial to ensure the provision of ecosystem 

services to humans such as food, water, timber and fibre (provisioning services). 

Ecosystems regulate the climate, floods, disease, wastes and water quality (regulating 

                                                 
39 Peter H. Sand, "Whither CITES? The evolution of a treaty regime in the borderland of trade and 
environment," European journal of international law 8, no. 1 (1997): 31. 
40 Ibid.: 32. 
41 Ibid.: 33. 
42 Z. Adeel, Ecosystems and Human Well-being: Desertification Synthesis, (Washington D.C.: 
Millennium Ecosystem Assessment, 2005). 2, 4., 2,4. 
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services). They provide cultural services including recreation, aesthetic enjoyment and 

spiritual fulfilment. Moreover, they are important for soil formation, photosynthesis 

and nutrient cycling (supporting services).43 

II. Biodiversity loss – a manmade and a natural phenomenon 
The CBD defines biodiversity loss to be “the long-term or permanent qualitative or 

quantitative reduction in components of biodiversity and their potential to provide 

goods and services, to be measured at global, regional and national levels.”44 

Loss of biological diversity is not a purely manmade phenomenon. Rather it 

constantly occurred throughout the world’s history. Current species extinction rates 

are, however, estimated to be one thousand times higher than the typical rates. The 

current rates can be compared to the last mass extinction 65 million years ago.45 

Changes in biodiversity occurred more rapidly during the last 50 years than ever 

before in human history and they will continue or intensify. 

Human actions significantly contribute to the loss of biodiversity. While the most 

drastic changes in ecosystems are taking place in the South, similar changes 

previously occurred in the North. More than half of the 14 biomes underwent a 20 to 

50 per cent conversion to human use. Most notably, an approximate three quarters of 

temperate and Mediterranean forests and temperate grasslands have been converted to 

cultivated lands. Tropical and sub-tropical dry forests have been converted most 

rapidly in the past 50 years.46 Genetic diversity too has declined globally.47 

Causes of these changes are very complex. The indirect anthropogenic drivers for 

changes in biodiversity and ecosystem services are of a demographic, economic, 

socio-political, cultural/religious and scientific/technological nature. Direct drivers are 

land use change (particularly from conversion to agriculture), climate change, 

invasive alien species, overexploitation of species and pollution.48 

III. Consequences of the loss of biodiversity 
The values that are attributed to biodiversity point to the negative impacts associated 

with the loss of biodiversity. Over the last century many people gained from changing 
                                                 
43 Ibid. 1, 2. 1,2. 
44 CoP CBD Decision VII/30 para 2. 
45 Secretariat of the Convention on Biological Diversity, Biodiversity issues for consideration in the 
planning, establishment and management of protected area sites and networks. 45. 
46 Adeel, Ecosystems and Human Well-being: Desertification Synthesis, . 2., 2. 
47 Ibid. 4., 4. 
48 Ibid. 8., 8. 
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ecosystems whereas the well-being, for example, the food security of others has been 

adversely affected. Agriculture and forestry, while causing homogenization or loss of 

biodiversity, were central in national development. Ecosystem modifications to 

enhance one service, namely crops, livestock, aquaculture and carbon sequestration, 

usually degrade most other services, such as timber production, water supply, waste 

treatment and detoxification, water purification, natural hazard protection, regulation 

of air quality, regulation of regional and local climate, regulation of erosion and 

cultural services. 

Poor inhabitants of rural areas in developing countries are the most vulnerable to 

ecosystem degradation. Richer groups of people are better able to acquire substitutes 

or translocate production and harvest. The costs caused by modifications in 

biodiversity may be calculable only in retrospect and even then they may prove hard 

to assess because the loss of biodiversity eliminates unexplored options for the 

future.49 

Although the costs caused by such changes often exceeded gains, ecosystems have 

been converted since associated costs were not taken into account, possibly because of 

private revenues or distorting subsidies. The capital asset represented by a country’s 

ecosystems and ecosystem services do not figure in conventional economic indicators 

such as the gross domestic product (GDP).50 Especially supporting, cultural and 

regulating services are omitted as the willingness of people to pay for them cannot be 

measured. Purely for the sake of its economic worth biodiversity merits greater 

protection. Yet, it is estimated that utilitarian considerations would warrant the 

conservation of a smaller amount of biodiversity than is currently in existence as there 

are competing utilitarian considerations.51 Ethical, equitable distribution and spiritual 

considerations require a higher protection level.52 

The value of biodiversity, the rate of anthropogenic biodiversity loss and the damage 

caused by this loss call for action for biodiversity conservation and would therefore 

seem to underpin efforts to establish and manage PAs and to control international 

trade in endangered species.  

                                                 
49 Ibid. 5., 5. 
50 Ibid. 6., 6. 
51 Ibid. 7., 7. 
52 Ibid. 8., 8. 
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D. International biodiversity-related conventions 
Over the last decades there has been a gradual shift of international environmental law 

from a conservation approach focusing on the regulation of harvesting of and trade in 

species to the protection of habitats and finally ecosystems accomplished through the 

establishment of PAs. This shift came hand in hand with the growing awareness that 

the protection of species from certain actions would not ensure their survival if their 

natural surroundings deteriorated contemporaneously. 53  Habitat conservation 

continues to be the primary reason for the establishment of PAs under international 

instruments.54 Instruments that aim to conserve habitats do not protect the diversity of 

ecosystems since they focus solely on specific areas which represent habitats for large 

numbers or rare species. Appreciation of the variety of ecosystems as such is a 

relatively new phenomenon. As early as 1972, the UN Conference on the Human 

Environment stated that “The natural resources of the Earth including the air, water, 

land flora and fauna and especially representative samples of natural ecosystems must 

be safeguarded for the benefit of present and future generations through careful 

planning and management as appropriate.”55 The conference called on governments 

“to set aside areas representing ecosystems of international significance for protection 

under international agreement.”56 

Protection of ecosystems for their own sake can be found in few global instruments 

including first of all the CBD, the Convention Concerning the Protection of the World 

Cultural and Natural Heritage (World Heritage Convention/WHC) and in some 

respects the Convention on Wetlands of International Importance especially as 

Waterfowl Habitat (Ramsar Convention).57 The Convention to Protect Birds Useful to 

Agriculture from 1902 is one of those early conventions providing for species 

protection without any reference to PAs.58 Conversely, the International Convention 

for the Protection of Birds from 1950 provides for the establishment of reserves for 

                                                 
53 Matz, "Protected areas in international nature conservation law. Can states obtain compensation for 
their establishment?," 696. 
54 Ibid.: 696, 97. 
55 Declaration Of The United Nations Conference On The Human Environment (1972), 11 ILM (1972) 
1416, Principle 2. 
56 Declaration Of The United Nations Conference On The Human Environment (1972), 11 ILM (1972) 
1416,) Recommendations for Action, Recommendation 38. 
57 Matz, "Protected areas in international nature conservation law. Can states obtain compensation for 
their establishment?," 696, 97. 
58 Ibid.: 699. 
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birds even though it has a focus on species’ protection by limiting the hunting of 

birds. 

The Convention on Nature Protection and Wildlife Preservation in the Western 

Hemisphere from 1940 was one of the first conventions to acknowledge the necessity 

of PAs which did not only protect habitats. Today, this Convention has lost its 

practical applicability since subsequent conventions and domestic legislation 

comprise further reaching provisions. The Convention envisaged the establishment of 

“strict wilderness reserves” which excluded the passage of motorized transportation 

and commercial developments.59 

Today, numerous environmental instruments contain an obligation to increase the 

number of PAs and enhance their status and management domestically, regionally and 

internationally.60 Agenda 21 calls on governments to establish, expand and manage 

PA systems in forest areas, which include units with environmental, social and 

spiritual functions and values.61 The maintenance and establishment of PAs is also 

viewed as a contribution to the protection of genetic resources in mountain areas62 and 

biological diversity as a whole.63 

The “Man and the Biosphere” (MAB) Programme is a particularly interesting 

approach to PAs. It was adopted by the 16th United Nations Educational, Scientific 

and Cultural Organization (UNESCO) General Conference on 23 October 1970.64 A 

Task Force of the MAB Programme elaborated the concept of biosphere reserves in 

response to the realization that the interests of biological diversity, economic 

development and cultural values are often conflicting. In 1976 UNESCO launched the 

international biosphere reserve network which is now dispersed all the world over. 

UNESCO defined biosphere reserves as large and representative parts of the natural 

and cultural landscape. Their purpose is the protection of ecosystem types and the 

biogeographical units of the earth.65 

                                                 
59 Art. I no. 4 Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere 
(1942). 
60 Gillespie, "Obligations, gaps, and priorities within the international regime for protected areas," 1, 2. 
61 Agenda 21, para. 11.14. (b). 
62 Agenda 21, para. 13.7. (b). 
63 Agenda 21, para. 15.5. (g). 
64 UNESCO, Records of the General Conference, Sixteenth Session, Paris, 12 October to 14 November 
1970, (Paris: UNESCO, 1971), http://unesdoc.unesco.org/Images/0011/001140/114046E.pdf.p. 35 -38 
65 Lothar Gündling, Implementing the convention on biological diversity on the ground - the example of 
biosphere reserves, BfN-Skripten / Deutschland / Bundesamt für Naturschutz ; 58 (Bonn: BfN, 2002). 
6. 
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The overall objective of biosphere reserves is to promote and demonstrate a balanced 

relationship between humans and the biosphere.66  They remain under the sole 

sovereignty of the state where they are situated. Biosphere Reserves are expected to 

fulfil three functions. They shall (I) promote the conservation of landscapes, 

ecosystems, species and genetic variation; (II) contribute to socio-cultural and 

ecologically sustainable economic and human development; and (III) logistically 

support research, monitoring, education and information exchange in conservation 

and development issues.67 

A reserve should contain a mosaic of ecological systems that represent major 

biogeographic regions68  and it should be of significance for biodiversity 

conservation.69 It should provide an opportunity to explore and demonstrate regional 

approaches to sustainable development.70 And finally, it should have an appropriate 

size to serve these three functions.71 

Biosphere reserves are usually divided into three zones: the core area, the buffer zone 

and the transition area. The core area is the only area that necessitates legal protection. 

This does, however, not mean that its utilization must be prohibited. Rather 

sustainability of use must be ensured. The core areas’ purposes are to conserve 

biological diversity, to monitor minimally disturbed ecosystems and to carry out non-

destructive research and education. The buffer zones are meant for activities that do 

not conflict with sound ecological practices, such as education, recreation, ecotourism 

and research. Transition areas may permit agricultural activities, settlements and other 

uses.72  With respect to all functions, stakeholders, such as local communities, 

management agencies, scientists, non-governmental organizations (NGOs), cultural 

groups and economic interests cooperate to manage and sustainably develop the 

resources.73 The MAB programme does not provide for any financial mechanism 

which might compensate for costs incurred by states when establishing Biosphere 

Reserves. 

                                                 
66 Statutory Framework, Introduction. 
67 Art. 3 Statutory Framework of the World Network of Biosphere Reserves. 
68 Art. 4 (1), Statutory Framework. 
69 Art. 4 (2), Statutory Framework. 
70 Art. 4 (3), Statutory Framework. 
71 Art. 4 (4), Statutory Framework. 
72 Art. 4 (5), Statutory Framework of the World Network of Biosphere Reserves. 
73 Art. 4 (6), Statutory Framework of the World Network of Biosphere Reserves. 
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A recent regional convention requiring the establishment of PAs is the renewed 

African Convention on the Conservation of Nature and Natural Resources 

(ACCNNR) which was adopted in Maputo on 11 July 2003. Pursuant to the 

Convention parties are under an obligation to “establish, maintain and extend, as 

appropriate, conservation areas,” to “assess the potential impacts and necessity of 

establishing additional conservation areas and wherever possible designate such 

areas.”74 The purpose of conservation areas is to “ensure the long term conservation 

of biological diversity.” Of utmost importance for conservation are “ecosystems 

which are most representative of and peculiar to areas” or possess “a high degree of 

biological diversity.” 75  Furthermore, conservation is aimed to “ensure the 

conservation of all species,” in particular when they exist in the territory of only one 

member state or they are threatened or valuable from a scientific or aesthetic point of 

view. Finally, the habitats such species depend on for their survival are to be 

conserved.76  The parties are required to cooperate with competent international 

organizations in the identification of such areas.77 By contrast, the Convention on 

Migratory Species and the Bern Convention use a species focused approach and the 

Ramsar Convention uses PAs as secondary principle. 

I. Selected conventions relating to protected areas and land use 

1. Convention on Biological Diversity (CBD) 

The CBD was adopted in 1992 and entered into force on 29 December 1993. It has 

currently 190 parties (189 countries and the European Union). The objectives of the 

Convention are the conservation of biological diversity, the sustainable use of its 

components and the fair and equitable sharing of the benefits arising out of the 

utilization of genetic resources.78 The CBD is aiming to overcome the traditional 

dichotomy of ecology and economy by providing for sustainable use. In Article 2 the 

Convention defines: “Sustainable use means the use of components of biological 

diversity in a way and at a rate that does not lead to the long-term decline of 

biological diversity, thereby maintaining its potential to meet the needs and 

aspirations of present and future generations.” 

                                                 
74 Art. 12 ACCNNR. 
75 Art. 12 (1)(a) ACCNNR. 
76 Art. 12 (1)(b) ACCNNR. 
77 Art. 12 (2) ACCNNR. 
78 Art. 1 CBD. 
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It is the most significant international treaty in the ambit of PAs. Efforts with respect 

to PAs are one aspect within the Convention’s provisions for “in-situ conservation.” 

In-situ conservation is defined to mean the conservation of ecosystems and natural 

habitats and the maintenance and recovery of viable populations of species in their 

natural surroundings and, in the case of domesticated or cultivated species, in the 

surroundings where they have developed their distinctive properties.79  In-situ 

conservation is clearly given priority over ex-situ conservation. 

a) Purpose of efforts for protected areas 
According to the CBD, properly maintaining sufficient natural habitat through a well 

designed and managed system of PAs is necessary to ensure in-situ conservation, 

sustainable use of biological diversity and the fair and equitable sharing of benefits 

arising from the use of genetic resources, hence for all three overarching objectives of 

the Convention. PAs are appreciated as essential components in national and global 

biodiversity conservation strategies, for the goods and ecological services they 

provide and for preserving natural and cultural heritage. 

The Convention recognizes that PAs do not only have a conservation function but also 

a function in poverty alleviation by providing employment opportunities and 

livelihoods to people living in and around them. Additionally, they provide 

opportunities for research, environmental education, recreation and tourism.80 

In April 2002 the CoP set forth the target to significantly lower the rate of biodiversity 

loss by 2010 as a contribution to poverty alleviation and to the benefit of all life on 

Earth.81 Subsequently, the target was endorsed by the World Summit on Sustainable 

Development (WSSD) and the United Nations General Assembly and was 

incorporated as a new target under the Millennium Development Goals.82 PAs are 

seen as a crucial instrument to meet this target.83 

                                                 
79 Art. 2 CBD. 
80 CoP CBD Decision VII/28 Annex para. 1. 
81 CoP CBD Decision VII/28 para. 18. 
82 CoP CBD Decisions VI/26 Annex para. 11; VII/28 Annex para. 6; VII/30; VIII/15. 
83 CoP CBD Decision VII/28 Annex para. 2. 
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b) Obligations under the Convention to promote the establishment and to improve 
the management of protected areas 
In its Article 8 on in-situ conservation, the CBD requires states as far as possible and 

as appropriate to: establish a system of PAs;84 develop guidelines for the selection, 

establishment and management of PAs;85 regulate or manage biological resources that 

are important for the conservation of biological diversity to ensure their conservation 

and sustainable use within and outside PAs;86 Promote the protection of ecosystems, 

natural habitats and the maintenance of viable populations of species in natural 

surroundings;87 promote environmentally sound and sustainable development in areas 

adjacent to PAs so as to furthering protection of these areas.88  

The CBD contains several additional provisions which have implications for the 

establishment and management of PAs. Among those are Provisions on sustainable 

use in Article 6 and 10. Those provisions indicate that PAs are acknowledged as 

places managed for multiple purposes. By qualifying biodiversity as a resource89 the 

CBD takes into account not only biodiversity’s intrinsic value but also its economic 

potential.90 

States are under an obligation to “protect and encourage customary use of biological 

resources in accordance with traditional cultural practices that are compatible with 

conservation or sustainable use requirements”.91 They also have to “support local 

populations to develop and implement remedial action in degraded areas where 

biological diversity has been reduced;”92 and to encourage cooperation between its 

governmental authorities and its private sector in developing methods for sustainable 

uses of biological resources.93 

Additionally, there are Article 7 which provides for biodiversity monitoring and 

Article 14 on impact assessment. Both aspects are important for PA management and 

planning. Further articles that may be relevant are Article 11 on incentive measures, 

Article 12 on research and training and Article 13 on public education and awareness.  
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c) Treaty bodies 
The CBD is a treaty regime. Typically, treaty regimes are founded with a generally 

and vaguely termed framework treaty which is then dynamically concretized by treaty 

bodies. Executive tasks are carried out by a Secretariat.94 Both aspects are also true of 

the CBD. The CBD’s primary decision-making body is the CoP.95 Apart from the 

Secretariat,96 the Convention established the Subsidiary Body on Scientific, Technical 

and Technological Advice whose function is to advise the CoP and its subsidiary 

bodies on the implementation of the Convention.97 The CoP moreover established 

several working groups, inter alia, one on PAs which is mandated to support and 

review the implementation of the CoP’s programme of work on PAs and report to the 

CoP.98 

2. Convention on Wetlands of International Importance especially as Waterfowl 
Habitat (Ramsar Convention) 
The Convention on Wetlands of International Importance especially as Waterfowl 

Habitat, the so-called Ramsar Convention, was adopted in Ramsar, Iran, on February 

second 1971. It aims to stemming the encroachment on and irreparable loss of 

wetlands with a combination of national policies and coordinated international 

action.99 Wetlands fulfil fundamental ecological functions as regulators of water 

regimes and as habitats for flora and fauna.100 The Convention defines the term 

“wetlands” as “areas of marsh, fen, peatland or water, whether natural or artificial, 

permanent or temporary, with water that is static or flowing, fresh, brackish or salt, 

including areas of marine water the depth of which at low tide does not exceed six 

metres.”101 

The Ramsar Convention was the first global conservation treaty which prioritized 

habitat protection. It even goes beyond the protection of wetlands that function as 

waterfowl habitats.102 Each State party is required to conserve and wisely use 

wetlands within its territory. The CoP defined “wise use” in 1987 as “sustainable 
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utilization for the benefit of mankind in a way compatible with the maintenance of the 

natural properties of the ecosystem.”103 The Convention obliges each contracting 

party to designate at least one suitable wetland within its territory for inclusion in a 

List of Wetlands of International Importance, which is maintained by the bureau.104 

Wetlands are placed on the List for their “international significance in terms of 

ecology, botany, zoology, limnology or hydrology.”105 

Furthermore, the parties agreed to “promote the conservation of wetlands and 

waterfowl by establishing nature reserves on wetlands, whether they are included in 

the List or not and provide adequately for their wardening.”106 While the Convention 

does not strictly prohibit anthropogenic utilization, it does not refer to incentives for 

conservation provided by use. 

A deletion or restriction of the boundaries of a wetland included in the List is possible 

in an urgent national interest. Parties are however asked to compensate for any loss of 

wetland resources as far as possible. In particular they should create additional nature 

reserves for waterfowl and for the protection of an adequate portion of the original 

habitat.107 

3. UNESCO Convention on the Protection of the World Cultural and Natural 
Heritage (World Heritage Convention/WHC) 
The WHC was adopted in Paris, on 16 November 1972. The Convention stresses the 

importance, for all peoples, of safeguarding natural heritage as “unique and 

irreplaceable property, to whatever people it may belong.”108 According to the 

Convention each country can contribute and the entirety of heritage of all nations 

collectively represents the “patrimony of mankind.”109 Natural heritage of particular 

interest is a “part of the world heritage of mankind as a whole” and thus needs to be 

preserved. The Convention recognizes the sovereignty of the state on whose territory 

the natural heritage is situated.110 
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Central to the work of the WHC are its lists of world natural and cultural heritage 

sites. Instead of being based only on the protection of habitats, the Convention defines 

“natural sites” that it protects, inter alia, as “areas of outstanding universal value from 

the point of view of science, conservation or natural beauty.”111 The World Heritage 

Fund grants assistance for the preservation of sites. The levels of use or non-use of 

sites is determined by the contracting parties. The agreement does not require 

protection from all anthropogenic use of natural heritage sites. An obligation to 

exclude all human interference within an area may be necessary when the site cannot 

be safeguarded otherwise.112 The WHC obliges states parties only “in so far as 

possible and as appropriate for each country” leaving room for economic and 

developmental interests. 

4. United Nations Convention to Combat Desertification (UNCCD) 
The United Nations Convention to Combat Desertification (UNCCD)113, the primary 

international instrument in the area of drylands, was adopted in 1994 as a 

consequence of the UN Conference on Environment and Development (UNCED). It 

entered into force in December 1996 and now benefits from a universal membership 

encompassing 191 member states and the European Community.114 

a) Convention objectives 
UNCCD is a multilateral instrument for environmental protection and for 

development cooperation.115 Even though the protection of biodiversity is not its 

primary objective, there is a strong linkage between both its objectives and 

biodiversity conservation. The UNCCD Strategic Plan underlines the importance of 

synergies of combating desertification and biodiversity conservation,116 and of the 

importance of cooperation of UNCCD with fora for biodiversity conservation and 

sustainable use.117 The Convention does not promote the establishment of PAs nor 
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does it state its view on the value of PAs.118 This distinguishes the UNCCD’s 

approach to attain conservation and development from all the other conventions 

introduced so far and makes their comparison particularly interesting. 

The Convention’s first objective is “to combat desertification.”119 The Convention 

defines the term “desertification” to mean “land degradation in arid, semi-arid and dry 

sub-humid areas resulting from various factors, including climatic variations and 

human activities.”120 Thus, the Convention is not concerned with action against land 

degradation in general. Instead it focuses exclusively on the phenomenon of land 

degradation occurring in the so call “drylands”. Those areas shared characteristic is a 

paucity of rainfall.121 Finally, “land degradation” in drylands is defined as “reduction 

or loss [...] of the biological or economic productivity and complexity of rainfed 

cropland, irrigated cropland, or range, pasture, forest and woodlands.” It may result 

from land uses or from processes such as “soil erosion caused by wind and/or water;” 

“deterioration of the physical, chemical and biological or economic properties of soil” 

and “long-term loss of natural vegetation.”122 The Convention aims to prevent and/or 

reduce land degradation, rehabilitate partly degraded land and reclaim desertified 

land.123 

The second objective UNCCD pursues is to “mitigate the effects of drought” whereby 

the term “drought” is defined as the natural phenomenon that an unusually low 

precipitation level adversely affects productivity of land.124 

According to the UN Millennium Ecosystem Assessment drylands cover 41 per cent 

of the Earth’s land surface and are inhabited by more than two billion people. The 

Assessment furthermore estimates that 10-20 per cent of drylands are already 

degraded which means that approximately 1-6 per cent of their inhabitants live in 

desertified areas, with many more being at risk from desertification.125 

In general terms, poverty is more acute in drylands than in any other kind of 

ecosystem area. The loss of productive land starts a vicious circle for many rural 
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people in Africa, Asia and Latin America in which land degradation is both a driver 

and a result of poverty.126 Environmental refugees and conflicts are a consequence.127 

b) Treaty bodies 
The treaty bodies under the UNCCD are first of all the CoP128 and the Secretariat.129 

Subsidiary bodies are the Global Mechanism (GM),130 the Committee for the Review of 

the Implementation of the Convention (CRIC),131 and the Committee on Science and 

Technology (CST).132 

The CoP convenes its meetings once every two years.133 Its functions are, inter alia, to 

promote and monitor the implementation of UNCCD and to develop the Convention.134 

The Secretariat undertakes administrative tasks.135  The CRIC assists the CoP in 

reviewing the implementation of UNCCD.136 The GM is mandated to promote the 

mobilization and channeling of financial resources to affected developing state parties.137 

Finally, the CST provides the CoP with information and advice on scientific and 

technological matters.138 

II. Convention on International Trade in Endangered Species (CITES) 
In spite of the aforementioned tendency in international law towards addressing the loss 

of biological diversity through the establishment of PAs to protect habitats and 

ecosystems, the regulation of international trade in endangered species remains another 

important conservation method. 

In 1973, twenty-one states convened in Washington DC to address the effect of 

international trade on endangered species. Participants adopted CITES on 3 March 1973. 

It entered into force on 1 July 1975 and currently has 172 member states.139 
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CITES is acknowledged as one of the most successful international environmental 

treaties in the world.140 It is not merely a conservation treaty but also a trade instrument 

which attempts to strike a balance between these often competing values.141 The purpose 

of CITES, as stated in the first paragraph of its preamble is to protect wild fauna and flora 

for current and future generations. Wild fauna and flora are described as an irreplaceable 

part of the natural systems of the earth and as being valuable from aesthetic, scientific, 

cultural, recreational and economic points of view.142 CITES establishes international 

cooperation for the protection of certain species from over-exploitation through 

international trade.143 

1. The appendix system 
CITES is first of all mandated to list species in one of three appendices.144 Appendix I 

includes all species that are threatened with extinction and are or may be affected by 

trade. Trade in specimens of these species underlies the most stringent provisions and is 

only authorized in exceptional circumstances.145 

Appendix II includes species which may become threatened with extinction unless trade 

in them is strictly regulated and species which are not at risk themselves but resemble 

threatened species (so-called “look alike” species)146 that are included in order to protect 

their threatened counterparts.147 

Appendix III includes all species which are protected within any member state when this 

state needs the cooperation of other parties in trade control.148 

There are approximately 5,000 fauna species and 28,000 flora species listed on the three 

CITES appendices. While some creatures, such as bears, elephants, tigers and whales, are 

the most widely known species listed by CITES, the majority of species included are less 

popularized species, such as aloes, corals, mussels and frogs.149 In certain cases they 

include entire groups, such as primates, cetaceans (whales, dolphins and porpoises), sea 
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turtles, parrots, corals, cacti and orchids.  

2. Functioning of CITES’ organs 
At the international level CITES operates through CoPs which take place every two 

and a half years, a Secretariat, the executive Standing Committee,150  and two 

functional, subsidiary or technical committees: the Animals and the Plants 

Committee.151 While the CoP and the Secretariat are provided for by the Convention, 

the other committees have been established by resolution of the CoP.152 

The essential actors at the national level are Management Authorities designated to 

issue export and import permits or certificates for species and Scientific Authorities, 

which advise on all scientific matters.153 

3. Procedure to amend appendices 
CITES’ appendices are amended in several steps. Amendments to Appendix I or II 

can be proposed for consideration at the next CoP meeting by any party.154 

Additionally, there is a postal procedure for urgent cases.155  The proposal is 

communicated to the Secretariat. The Secretariat consults the other parties and 

interested bodies and communicates the response to all parties.156 

Amendments are adopted by a two-thirds majority of parties present and voting. 

Abstaining parties are not counted.157 Amendments enter into force 90 days after the 

meeting for all parties except those which make a reservation.158 Any party may, by 

notification in writing to the Depositary Government, make a reservation with respect 

to the amendment.159 However, parties which enter reservations with respect to 

Appendix I species are recommended to treat the species as if it were listed in 

Appendix II and to report trade in their annual reports.160  Current editions of 

appendices are published periodically and distributed to the parties by the 

Secretariat.161 
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4. Trade coordination under CITES 
While CITES’ main activities include the amendment of its appendices, the 

monitoring of implementation of the Convention by member states and enforcement 

measures, the implementation itself is a task entrusted to the member states. CITES’ 

activities in this latter context are limited to supporting and assisting its members.162 

Member states are under an obligation to coordinate trade in listed species. The export 

of Appendix I species requires an export permit, which is only granted provided that 

authorities of the state of export have advised that the export will not be detrimental to 

the survival of that species. Further conditions of a permit are that the authorities are 

satisfied that the specimen was not obtained in contravention of the laws of that State 

for the protection of fauna and flora, that any living specimen will be so prepared and 

shipped as to minimize risks of injury, damage to health or cruel treatment and that an 

import permit has been issued for the specimen.163 

The import requires an import permit and either an export permit or a re-export 

certificate. An import permit requires that the authorities of the state of import have 

advised that the import will be for purposes which are not detrimental to the survival 

of the species concerned, are satisfied that the recipient of a living specimen will care 

for it adequately and that the specimen is not to be used for primarily commercial 

purposes.164  This limits trade to specimens used primarily for scientific and 

educational purposes and, in some instances, to hunting trophies.165 The re-export or 

introduction from the sea of any specimen underlies similarly strict regulations.166 

The export of Appendix II species requires an export permit which is granted under 

the same conditions applicable to Appendix I species.167 A Scientific Authority in 

each party monitors exports and advises to limit the granting of permits if 

necessary.168 The import merely requires the prior presentation of either an export 

permit or a re-export certificate. Other requirements necessary with respect to 

Appendix I species need not to be fulfilled here.169 

                                                 
162 Art. II(4) CITES. 
163 Art. III(2) CITES. 
164 Art. III(3) CITES. 
165 Birnie, "The case of the Convention on Trade in Endangered Species," 237. 
166 Art. III(4), (5) CITES. 
167 Art. IV(2) CITES. 
168 Art. IV(3) CITES. 
169 Art. IV(4) CITES. 



 29 

The export of specimens of species listed in Appendix III from any state where it is 

listed in Appendix III requires an export permit.170 The import requires the prior 

presentation of a certificate of origin and, where the import is from a state which has 

included that species in Appendix III, an export permit.171 

There are exemptions from the requirements of Articles III, IV and V, for example for 

the benefit of scientists172 and, at the discretion of the states’ authorities, travelling 

exhibitions.173 

CITES thus obliges its members to take concrete action concerning the control of 

international trade through the issuing of export and import permits. Member states 

are under an obligation to take appropriate measures to enforce the provisions of 

CITES, including penalties for trade in or possession of such specimens and the 

confiscation or return to the state of export of such specimens.174 

E. Theoretical background 
The following paragraphs will serve to outline the theoretical background of this 

thesis. The thesis draws upon the knowledge and techniques of social sciences for its 

legal analysis, in particular, negotiation and mediation theory. The use of political, 

economic and social data and the related behavioural and quantitative aspects help to 

deepen knowledge and comprehension of international law. 175  It was the 

behaviouralist movement that introduced elements of psychology, anthropology and 

sociology into the study of international relations. This movement also emphasized 

politics, economics and philosophy. It examined the mode of operation of law 

glancing at the character of the particular society and its needs and values. Law was 

seen as a dynamic process which can be comprehended only in the context of 

society.176 Behaviouralism considered two aspects of international relations: firstly, 

the foreign policy techniques and the reasons for choosing a particular technique and 

secondly, the analysis of the effects interaction of international players has on both, 

the international law and the players themselves.177 The behavioural approach to 
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international relations found its way into international law theory.178 International law 

and international relations are closely linked disciplines.179 International relations 

theory is increasingly used within international environmental law. 

The thesis does not follow the traditional focus of legal scholars, that is, discerning 

what the law is that governs a particular area and what the law should be. Rather, 

considerations of what the law should be are enriched by questions that are usually 

brought up within international relations. International relations scholars, inter alia, 

seek to explain why specific laws have emerged and what kind of law will be 

effective. Considering these questions may help to design more effective and durable 

international environmental laws and institutions.180 

This thesis argues that international legal instruments should be mutual gains 

solutions. This concept of a mutual gains solution integrates ideas of equity, 

effectiveness and legitimacy. Law should amount to mutual gains solutions because 

they best reflect the needs and aspirations of the actors who form part of the concrete 

international system (states, indigenous peoples, individuals and corporations) in 

which law is functioning and law needs to be responsive to such needs and 

aspirations.181 

Scholars of international environmental law frequently refer to the concept of equity. 

This raises the question of whether a mutual gains solution is a synonym to an 

equitable solution. A mutual gains solution will be perceived as equitable by states 

and stakeholders within states and it fulfils objective requirements of equity. A mutual 

gains solution comprises more than that. An agreement by which all parties lose to an 

equal degree might also be equitable. Mutual gains solutions encompass the concepts 

of equity outlined in the following paragraphs but it also encompasses considerations 

of effectiveness. 

The concept of equity is deemed relevant at the inter-state level as well as with respect 

to individuals. Equity has both a procedural dimension aiming to reach decisions by 

the “right process” and a substantive dimension aiming at distributive justice. The 

hypothesis is that equitable proceedings render agreements and decisions more 
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equitable. Two procedural components are highlighted. Decision-making must be 

based on certain criteria and stakeholders must participate, given the assumption that 

participation ensures that the agreement or decision treats stakeholders fairly.182 

Procedural fairness may require notification, access to information and cooperation 

among states as well as participation of stakeholders in decision-making.183 

Where the substantive dimension is concerned, intra-generational equity strives for 

equity among currently living humanity. This implies that states must ensure that 

benefits of environmental resources as well as the costs linked to their protection or 

degradation are equitably shared by society. The concept of “sustainable 

development” is one expression of intra-generational equity; as well as inter-

generational equity. This latter concept concerns present and future generations. The 

concept seeks to balance social and economic interests with a view to sharing 

resources fairly.184 Concepts of equity have found their way into international law and 

they are also invoked to demand changes to the law, to help fill regulatory gaps or to 

guide the interpretation of law.185 When this thesis examines in Chapter 5 whether 

CBD, CITES and UNCCD reflect and prompt mutual gains solutions, this 

examination is founded on equity considerations. The principle of common but 

differentiated responsibilities, whose legal quality is however contested, reflects 

equity considerations.186 

Besides considerations of morality and a sense of justice an additional reason to 

incorporate considerations of equity into environmental agreements is that they foster 

more effective agreements, particularly more effective implementation and 

compliance.187 This strikes a link to the concept of legitimacy. Procedural equity 

largely overlaps with concepts of legitimacy as will be shown below. In its search for 

procedures leading to mutual gains solutions, the thesis analyses at the same time 

ways and means to respond to the demand to strengthen both, the legitimacy of 

international environmental law-making and the acceptance as legitimate of the 

resulting laws.188 
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The fundamental assumptions of this thesis are concepts within the constructivist 

theory and the interactional law theory, inter alia, their concepts of legitimacy. These 

theories strongly differ from several but not all of the core aspects of neo-liberal 

institutionalist theory. The main traits of those three theories will be briefly introduced 

in the following paragraphs with a view to locating the thesis’ approach within the 

existing theoretical context. They will then be alluded to in the relevant parts of this 

thesis. 

I. Institutionalism 
The neo-liberal institutionalist theory assumes that the self-interest of states is the 

reason for their cooperation in treaty regimes and organizations. Since the 

international system is anarchic, it is shaped by rationally and autonomously acting 

states that are pursuing their own interests.189 This thesis agrees that states seek to 

maximize their benefits190 and consequently agreements between states reflect state 

interests. Yet, states are not necessarily rational in the pursuit of their interests. 

Rather, states are represented by human beings and these state representatives may be 

influenced by values, sentiments, ideologies and powerful lobby groups as will be 

demonstrated in Chapter 3. Chapter 3 outlines for example the risk of irrationally 

confrontational state negotiations when the long-standing North-South divide, 

suspicions and reproaches burden negotiations. 

Pursuant to Institutionalists, state interests are centred on national security and wealth. 

These interests are developed and maintained independently of any treaty regimes the 

states are members of. Instead of shaping preferences, legal regimes merely serve to 

clarify the behaviour expected of member states and to determine when rewards or 

sanctions are due.191 This thesis takes the opposite view in arguing that treaty regimes, 

NGOs, experts and corporations are well able to shape state interests and identities as 

is argued by Constructivism. Chapter 4 will elaborate more on this point and will 

ascertain whether and if so to which extent the mentioned actors influence state 

interests.  
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II. Constructivism and interactional law theory 
The reason for states to be susceptible to influence by treaty regimes, experts, NGOs 

and corporations is that the community of states represents a social structure which 

like any other social structure influences its members’ interests through norms 

provided that states acknowledge these norms’ legitimacy. Legitimacy is defined as “a 

property of a rule or rule-making institution which itself exerts a pull towards 

compliance on those addressed normatively because those addressed believe that the 

rule or institution has come into being and operates in accordance with generally 

accepted principles of right process.”192 Legitimacy relates to the qualities of the 

decision-maker or the decision-making process rather than the content of the decisions 

themselves. A legitimate rule is therefore not necessarily substantially equitable.193 

Looking at the resulting law and decisions themselves may be conclusive when 

thinking about legitimacy because states are more willing to accept an institution’s or 

procedure’s legitimacy when they expect good and effective decisions from them.194 

When a treaty regime’s decisions proved to be inequitable states will lose their 

confidence. 

One can assess legitimacy from a factual perspective, asking whether law has de facto 

legitimacy for those it purports to govern. This is a sociological and political 

question.195  Legitimacy can be proved through state compliance. Yet, the 

demonstration of deference by a violator also indicates legitimacy of a rule.196 Apart 

from that, there is the question of political philosophy whether law is normatively 

justified, that is, whether there are good reasons for its authority. Thinking about the 

normative dimension is a requisite in order to make suggestions, for instance, on what 

should be maintained a legitimate procedure and how to obtain it.197 

Constructivist and interactional theory, as does this thesis, go beyond the 

consideration of state perceptions. The argument is that legal norms are most effective 

when they have been constructed by a wide variety of participants to ensure that 

norms correspond to social practice and aspirations. The reference to social practice 
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and aspirations indicates that the interactional law theory integrates substantive 

considerations into its concept of legitimacy. An additional consequence is that 

participation in the construction of law by all states does not necessarily suffice. Norm 

addressees within states too need to perceive rules as legitimate as their actions are 

decisive to ensure compliance. The perception of horizontal legitimacy between the 

states is of utmost importance. When this condition is fulfilled, the vertical legitimacy 

is decisive.198 The acceptance of a treaty regime by non-governmental stakeholders is 

receiving more attention than formerly.199 Such norms are perceived as legitimate and 

stand therefore a good chance of being complied with. Law does not determine action 

for the simple fact that it is in force.200 In other terms: input legitimacy creates output 

legitimacy. According to the interactional law theory, law’s success depends on “the 

mutual generative activity and acceptance” and the energy, insight, creativity and 

intelligence of both, the governing and the governed.201 Norm addressees will reason 

with a norm before applying it and laws therefore need to correspond to social 

practices and conventions.202  

Chapter 3 will deal with questions of adequate participation that will ensure that input 

of stakeholders finds its way into international treaties. Chapter 5 will shed light on 

triggers for implementation and compliance, including self-interest, legitimacy and 

enforcement. 

III. Evaluation 
Some authors oppose the constructivist theory, rejecting the socializing effect of 

international law and the view that international negotiations tend to reveal that state 

interests converge even if they seem hard to reconcile at first glance.203 The thesis 

attempts to show that both statements are not correct. 

Opponents further argue that for those stressing state interests, international law exists 

to obtain the objectives of the dominant members of the international community. The 

powerful actors will determine the “right” purpose of the rule. This tilts the balance in 
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favour of powerful actors with many policy-alternatives and resources at their 

disposal.204 The most powerful actors – Northern states and corporations – determine 

which issues will be placed on the international agenda to be addressed using the 

resources of the international community. At the same time weak states seek to 

maintain their achieved positions and privileges relying on arguments of sovereign 

equality. 

When law is seen as a means to realise valuable purposes, so the argument, a detected 

failure of the law to realise these purposes makes the law “useless” and puts an end to 

the respect for it. When addressees do not attribute intrinsic worth to the rule, the 

reason for the rule will thus override the rule itself. 

Opponents argue that law can only serve its true purpose to constrain powerful actors 

when a “formalist” view is adopted that does not take into account the potential 

objectives of the law.205 In this way the law helps to scrutinize the behaviour of all 

states to protect the weak.206 On the other hand, even opponents agree that thinking 

about the purpose of rules is necessary to find good rules or improve them.207 

This thesis does not argue that state interests may serve to derogate from or violate 

existing rules when they fail to advance their interests. After having complied with a 

regime for some time, states will find it hard to give reasons to explain why it no 

longer corresponds to their interests in any event.208 The thesis is based on the 

assumption that treaties should reflect the interests of all state parties to ensure their 

compliance. The thesis acknowledges that powerful states are better equipped to 

shape international negotiations and that asymmetrical power of negotiators has 

negative implications on the resulting agreement. One of the major objectives of the 

thesis is to establish whether and, if so, in which way the asymmetry of states can be 

alleviated or counterbalanced. The thesis also acknowledges the intrinsic value of 

norms and of the reliability of norms. Norms are not at the subsequent disposition of 

powerful negotiators. It is true, however, that the creation and application of law are 

not strictly separate from one another. Interpretation and compliance promotion under 

                                                 
204 Ibid., 97, 98. 
205 Ibid., 96. 
206 Ibid., 102. 
207 Ibid., 103. 
208 Ronald B. Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in 
International Environmental Law," in The Oxford Handbook of International Environmental Law, ed. 
Daniel Bodansky, Jutta Brunnée, and Ellen Hay (Oxford: Oxford University Press, 2007), 907, 08. 



 36 

treaty regimes remake law in that they may modify the contents of law and develop 

new normative understandings.209 This can be a risk because powerful actors may 

dominate these processes. Transparency, however, helps to control the construction 

and reconstruction of norms.210 

Most of all, the thesis differs from this scepticism towards constructivism in that it 

points out the influence on state interests treaty regimes may have. It is a more 

challenging undertaking to bring state interests to convergence than to achieve the 

same for individuals or small groups. The convergence of the personal preferences of 

state representatives may be brought about by face-to-face negotiation. This does not 

suffice however. The preferences of the responsible sections of government as a 

whole need to be won over. When state representatives work towards influencing their 

governments’ and constituencies’ preferences, this is necessarily a more protracted 

process than convergence of interests through direct interaction.211 

All states are part of the social structure and therefore susceptible to norms and 

knowledge that lead to a convergence of interests. Constructivism and interactional 

law theory are pragmatic which makes them strong approaches even though their 

search for possibilities of cooperative action might appear naively idealistic.212 The 

pragmatic approach becomes apparent from the interactional law theory’s focus on the 

effect of treaty regimes rather than the formal validity of the various sources of law. 

This approach, which is also taken up by this thesis, proposes to evaluate law by 

looking at the influence it has, rather than analysing formal validity and differentiating 

legal sources.213 The thesis also adopts the constructivist approach not to view 

constructivism as the solely valid and all encompassing explanation of action at the 

international level. Contrary to other theories constructivism is seen as a significant 

but not exclusive explanation since ideas, shared knowledge and norms do not 

automatically and invariably cause actions.214 
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F. Evaluation 
The present Chapter highlights the necessity to counteract the current rates of 

biodiversity loss. It presents a selective overview of legal instruments applied at the 

international level to halt or limit biodiversity loss through the control of trade in 

endangered species or the promotion of sound methods of land use, including within 

PAs. While international instruments increasingly recognize and protect biodiversity 

in the terms of ecosystem diversity or they focus on habitats, species focussed 

approaches retain an important position within the spectrum of biodiversity related 

treaties. Most notably, CITES’ trade controls are centred upon species rather than 

their habitats or ecosystems. While the establishment and improved management of 

PAs is an essential component within the approach set forth by the CBD, the concept 

of PAs does not feature within the UNCCD. Given that this thesis examines whether 

treaty negotiations reflect all relevant interests and lead to a mutual gains solution, 

these two instruments with their different approaches to land management are well-

suited examples for the analysis. 

The thesis examines whether adequate participation in negotiations will ensure that 

input of stakeholders finds its way into international treaties. Furthermore, it examines 

whether self-interest, legitimacy or enforcement will best prompt implementation and 

compliance. 

This thesis is anchored in the constructivist and in the interactional law theory. Some 

of the premises for the analysis are that the international community represents a 

social structure which influences the interests of its members through norms and 

consequently state interests may converge through negotiations. This raises the 

question whether, and if so, in how far states are susceptible to being influenced by 

treaty regimes, NGOs and experts which play a role in the negotiations. 
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Chapter 2: Interests of stakeholders 
This chapter clarifies and analyses the respective interests of states, indigenous 

peoples, non-indigenous inhabitants of biologically diverse regions, international non-

governmental organizations (NGOs) and corporations with respect to conservation 

and development, in particular with respect to PAs and international trade in 

endangered species. As noted in Chapter 1 section E, this thesis argues that treaty 

regimes should be mutual gains solutions for states as well as stakeholders within 

states. Awareness of the divergence of interests in biodiversity conservation and 

development, especially poverty alleviation are crucial in order to find common 

ground as this thesis aims to do.215  Awareness of interests serves to gauging 

subsequently in how far these interests are reflected by the CBD, CITES and UNCCD 

and their outcomes and impacts. Negotiation theory distinguishes positions and 

interests. When negotiators are firm about their interests this means that they may at 

the same time be flexible about the ways to achieve them. When they, on the other 

hand, stick to their position, this means that they will insist on their preferred ways to 

achieve their interests.216 Since diverging positions are hard or even impossible to 

reconcile, this chapter will seek to ascertain the interests rather than the positions, 

because they leave room for several conflict-solving ways.217 

Knowledge about interests will prepare the examination (Chapter 4) in how far 

negotiations, in particular continual negotiations, help to shape these interests. 

Pursuant to the institutionalist theory, it is the self-interest of states which brings them 

to cooperate in regimes and organizations. Institutionalists view the international sys-

tem as anarchic and thus freely shaped by states that pursue their interests in a rational 

and autonomous way.218  There is no central international institution to order 

cooperation and enforce compliance. States attempt to maximize their proper benefits 

and states calculate potential costs and benefits before making decisions.219 Therefore, 
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all agreements between states reflect state interests. For institutionalists security and 

wealth are the predominant interests of states. They assume that states form their 

interests before entering a regime and maintain them independent of the regime. Legal 

norms are hence of a contractual nature rather than being in a position to shape 

preferences. Legal rules are interesting merely, so the institutionalists, to clarify which 

behaviour is expected of subscribing states and when rewards are distributed or 

sanctions applied.220 

The thesis, on the contrary, will demonstrate the capacity of treaty regimes, NGOs 

and experts to shape state interests and identities. The thesis is therefore rooted in the 

constructivist theory. 

All actors, states and NGOs at all levels, express some form of interest in nature. 

Their attitudes with respect to nature tend to stretch between the two poles of 

anthropocentricity and ecocentricity.221 Anthropocentric approaches are: resource 

conservation and human welfare ecology. Ecocentric approaches are: preservationism, 

ecocentrism and animal welfare.222 Positions vacillate between the preservationist 

protection of biodiversity which is viewed as a “global commons” and at the other 

extreme the defence of national sovereignty over biological resources for economic 

exploitation. Indigenous peoples’ interests focus mainly on autonomy to maintain 

their identity and culture. Interests reflect the respective political, ethical, religious 

and cultural attitudes of actors.223 

A. Interests of inhabitants of biologically diverse regions 

I. Interests of indigenous and traditional peoples 
Many indigenous peoples live in biologically diverse regions and so they live in and 

around PAs.  

1. Attempts to define the term “indigenous peoples” 
The Martinez Cobo Study on the Problem of Discrimination Against Indigenous 

Populations set forth the following definition of indigenous peoples: “those which, 

having a historical continuity with pre-invasion and pre-colonial societies ... [who] 
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consider themselves distinct from other sectors of the societies now prevailing in 

those territories, or parts of them. They form at present non-dominant sectors of 

society and are determined to preserve, develop and transmit to future generations 

their ancestral territories and their ethnic identity, as the basis of their continued 

existence as peoples, in accordance with their own cultural patterns, social institutions 

and legal systems.”224 

This is the most commonly used definition although it is not contained in any official 

document. Its problem is that indigenous peoples have in many cases been unable to 

maintain their connection to their lands mainly as a result of external influences, such 

as conquest and subjugation. They may have been dispossessed of traditional lands 

and their culture and identity may have been disrupted.225 The UN Permanent Forum 

on Indigenous Issues states that the term indigenous peoples does not need to be 

defined officially and it accepts the Cobo definition for practical purposes. Some 

states especially in Asia and Africa reject the Cobo definition. For them their regions 

have no indigenous populations but only minority groups.226 

The economic, political and social situations of indigenous peoples differ greatly but 

they share the experience of a loss of lands, loss of autonomy and control and 

discrimination in municipal laws and policies. Pursuant to UN estimations the number 

of indigenous people amounts to more than 300 million in over 70 countries.227 

The concept of indigenous peoples is also defined by two International Labour 

Organization (ILO) conventions. The 1959 ILO Convention on Indigenous and Tribal 

Populations (ILO Convention No. 107), applies only to economically and culturally 

distinct groups living within the borders of independent states, particularly, 

“indigenous populations” that existed prior to the state and its predominant population 

as is typical in North and South America and “tribal” groups that have lived alongside 

predominant societies for millennia as can be found in Asia and Africa. The stronger 

1989 Convention on Indigenous and Tribal Peoples (Convention No. 169) is 

applicable to: 
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“(a) Tribal peoples in independent countries whose social, cultural and economic conditions 

distinguish them from other sections of the national community and whose status is regulated 

wholly or partially by their own customs or traditions or by special laws or regulations;  

(b) Peoples in independent countries who are regarded as indigenous on account of their descent 

from the populations which inhabited the country, or a geographical region to which the country 

belongs, at the time of conquest or colonisation or the establishment of present state boundaries 

and who, irrespective of their legal status, retain some or all of their own social, economic, cultural 

and political institutions.”228 

The Convention has been ratified by 17 mostly Latin American states. Both 

conventions have entered into force. 

2. Indigenous peoples’ rights to their lands and resources 
Indigenous peoples strive to obtain collective territorial autonomy basing their claim 

on the inseparability of territorial sovereignty and their distinctive ways of life. Their 

link to their land with its plants and animals is central in indigenous culture.229 They 

demand and are increasingly granted rights to lands they have traditionally occupied 

or used which includes the freedom to determine allocation and permissible uses of 

these lands and resources.230 

Indigenous rights are collective rights. In support of their demands for collectively 

owned lands and living resources, they point out that collective rights promote shar-

ing, moderation and conservation.231 The ILO Convention no. 107 grants them a right 

of ownership over lands they traditionally occupy.232 It obliges states not to remove 

indigenous populations unless they give their free consent. Exceptions are possible for 

national security reasons, in the interest of national economic development or of the 

health of the populations. Removed populations are to be provided with lands of equal 

quality or, if they so wish, with compensation in money or in kind.233 Indigenous 

customary laws and procedures governing the use and transmission of rights to land 

have to be respected by states.234 
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The derogation possibilities for national security and development were opposed by 

indigenous peoples.235 Consequently, ILO Convention no. 169 introduced more 

extensive protection standards. Governments are required to cooperate with the 

peoples concerned, to protect their environment.236 In addition to the recognition of 

the rights of ownership and possession of the peoples concerned over the traditionally 

occupied lands, states are also called on to take measures to safeguard the right to use 

lands to which they have traditionally had access which applies particularly to 

nomadic peoples and shifting cultivators.237 Removal is possible only with their free 

and informed consent. Where their consent cannot be obtained, a removal can still 

take place following “appropriate procedures established by national laws and 

regulations, including public inquiries where appropriate, which provide the 

opportunity for effective representation of the peoples concerned.”238 Governments 

are required to protect the peoples against unauthorized intrusions of third parties.239 

ILO Convention no. 169 does not merely protect rights to the land but also to 

resources on the land such as wildlife.240 Governments are required to establish 

mechanisms to resolve indigenous land claims.241 ILO Convention no. 169 does not 

cover minerals. When the state holds the rights to the minerals it must negotiate with 

indigenous peoples to gain access to them.242 

The Committee on the Elimination of Racial Discrimination construed the 

International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) so as to require states “to recognize and protect the rights of indigenous 

peoples to own, develop, control and use their communal lands, territories and 

resources and, where they have been deprived of their lands and territories, traditional 

owned or otherwise inhabited or used without their free and informed consent, to take 

steps to return those lands and territories,” or to compensate them if possible with 

lands and territories.243 
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The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) is the 

most recent and most comprehensive instrument. It reaffirms the indigenous right to 

self-determination.244 UNDRIP was adopted by the United Nations General Assembly 

on 13 September 2007 with 143 votes in favour and four negative votes (Canada, 

Australia, New Zealand and the US).245 Indigenous observers participating in the 

UNDRIP deliberations argued with the evolving right of democratic governance 

instead of basing their claims for self-determination on the right to decolonisation.246 

Self-determination comprises the “right to autonomy or self-government in matters 

relating to their internal and local affairs, as well as ways and means for financing 

their autonomous functions.”247  As one aspect of self-determination UNDRIP 

provides for land and resource rights in Articles 24 to 30.  

Article 28 UNDRIP is new in that it recognizes the “right to redress, by means that 

can include restitution or, when this is not possible, just, fair and equitable 

compensation, for the lands, territories and resources which they have traditionally 

owned or otherwise occupied or used and which have been confiscated, taken, 

occupied, used or damaged without their free, prior and informed consent.”248 

Compensation shall take the form of lands, territories and resources unless otherwise 

freely agreed upon by the peoples concerned.249 

The precise meaning of the requirements of a “free, prior and informed consent” is 

controversial. As a minimum it is understood to cover that indigenous peoples are 

consulted on the decisions that affect their communities.250 The processes applied 

need to permit and support indigenous peoples to determine their development path. 

The notion of free, prior and informed consent is relevant when indigenous peoples 

deal with the World Bank and transnational corporations where development projects 

are concerned. The concept is just as important when PAs are established. The 
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Working Group on Indigenous Peoples and the Permanent Forum on Indigenous 

Issues have pointed to the necessity to define standards concretizing the concept.251 

All in all, indigenous peoples have a right to internal self-government under 

customary international law.252 ILO Convention no. 169 is ranked as general source of 

law by human rights bodies, such as the Committee on the Elimination of Racial 

Discrimination and the Inter-American Commission on Human Rights.253  The 

universal membership of ICERD and the adoption of UNDRIP by the General 

Assembly indicate that land rights of indigenous peoples and arrangements permitting 

local autonomy or self-government are now parts of customary international law.254 

It is important to note that the indigenous peoples’ right to self-determination gives 

them a legal position and not just an interest or stake where the establishment of PAs 

on their territories is concerned.255 

II. Interests of other local people 
A study which compares the attitudes of people in Switzerland and in Ukraine living 

in proximity to a PA has revealed that local acceptance of a PA is increased provided 

that local people can identify their own interests in the goals of the PA. The study 

showed that Swiss PA managers communicated the goals of the PA, namely to 

achieve conservation and regional development, during the planning process. Those 

goals were in line with local interests. Consequently, the managers were successful in 

kindling the local interest for the PAs. 

In Ukraine, on the other hand, the PA managers declared conservation as their 

priority. Local people consequently resented restrictions in the use of land and natural 

resources as running counter to their interests. The study concludes that good 

ecosystem based management requires that local interests are integrated into the 

planning of PAs. Interestingly, in neither of the two countries the initial perceptions of 

people towards PAs were too favourable. The study attributes this to the reputation of 

PAs to exclude inhabitants.256 
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Studies have shown that US and Canadian citizens generally support PAs even though 

they place higher importance on economic development and favour reduced 

governmental control.257 Some communities adjacent to PAs participate in sustainable 

development initiatives designed by federal and state natural resource agencies.258 

Studies have also shown their widespread uncertainty or ambivalence towards PAs 

which PA proponents attribute to a general lack of knowledge about benefits afforded 

by PAs.259 Research results show that PA objectives need to take into account local 

interests in order to make PAs effective. Furthermore, PA objectives need to be 

communicated to inhabitants in order to make inhabitants aware of the benefits. 

With respect to endangered species that are placed under protection and can no longer 

be traded, people living alongside wildlife have an interest that the destruction 

inflicted on them by such wildlife must be properly taken into account when 

considering conservation efforts.260 

This thesis will apply the commonly used concept of “local communities” and sees 

such communities as significant stakeholders. It does so with the awareness that 

communities are not necessarily small and homogenous and they may have internal 

conflicts, unable to find a consensus. The social and economic differentiation of 

stakeholders must be taken into account. Local or proximate inhabitants are critical 

stakeholders. Other non-local actors may significantly influence resource use through 

relations of patronage with local groups. A thorough stakeholder analysis is therefore 

required.261 It is necessary to acknowledge the existence of multiple stakeholders and 

interests concerning PAs rather than to rely on a unified local community. Often 

numerous actors with varying political and economic power and access to resources 

compete for resources and may even be in conflict.262 All those stakeholders that exist 

underneath the state level are decisive for the accomplishment of conservation. Their 

sheer number and the complexity of their interrelatedness demonstrate that it is 
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extremely challenging to involve these stakeholders in a meaningful way in 

negotiations. 

B. State interests in “North” and “South” 

I. Sovereignty of states over biological resources 
Most components of biodiversity exist in areas under the jurisdiction of states. 

Biodiversity like other natural resources fall therefore under the sovereignty of states. 

International law does not touch upon these sovereign rights. Even though otherwise 

claimed263, the CBD reference to sovereign rights over national biological resources is 

not a novel legal development resulting from pressure exerted by biodiversity rich 

Southern states.264 The CBD preamble merely “reaffirms” these sovereign rights and 

introduces no alteration to the legal status quo.265 The IUCN and UNEP Convention 

drafts intended to classify biodiversity as “common heritage of mankind.” Developing 

states opposed this concept in order to check the access of industrialized states to their 

genetic resources.266 The introduction of the common heritage principle would have 

amounted to declaring state property as common property.267 This sovereign right is 

also reaffirmed by Principle 2 of the Rio Declaration. 

With the exception of migratory species, that is, species that straddle national 

boundaries, biodiversity is mostly linked to its specific location rather than being a 

shared resource such as air or the oceans.268 International environmental law aims to 

balance competing sovereign interests. The fundamental concept is the “no harm” 

principle which permits states to use their territories and resources as long as they do 

not cause any serious transboundary harm. Neighbouring states must tolerate harm 

below this threshold.269 The loss of biodiversity within one state may impact upon 

neighbouring states yet, with the exception of serious harm to migratory species, this 

will usually not amount to serious harm. 
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With the exception of mineral resources on the deep-seabed the concept of common 

heritage of mankind does not play any role in international environmental law. States’ 

fear of interferences with the administration of their national resources prevented 

them from introducing the concept of common heritage of mankind into international 

agreements on natural resources. The CBD instead uses the notion of a “common 

concern of humankind” which so far lacks legal content. It expresses the 

consciousness that the loss of biodiversity has implications for humankind and that it 

should therefore be jointly addressed by all states.270 As a consequence, measures for 

the protection of biodiversity, such as the establishment of PAs are per se purely 

national decisions. 

In general, the interests of industrialized states with respect to the establishment of 

PAs and the control of trade in species very much differ from those of developing 

states. The terms “North” and “developed states” will be used interchangeably, as will 

be the terms “South” and “developing states.” The “Northern” countries include the 

advanced industrialized countries which are for the most part members of the 

Organization of Economic Cooperation and Development (OECD). These terms are 

imprecise since the “developed” states of Australia and New Zealand are situated in 

the southern hemisphere and Mexico and South Korea are OECD members but tend to 

argue like developing states. Among the 30 OECD members Turkey, Mexico, 

Hungary, Poland, Slovakia were ranked as no high-income countries in 2006 by the 

World Bank. In spite of their lack of precision and being conscious of generalization, 

the terms will serve to demonstrate shared traits of states belonging to either group. 

It is asserted that Northern countries, due to their higher per capita income, place 

higher priority on environmental regulation than the South.271 The respective policy in 

PA establishment and management and trade in endangered species will shed light on 

the countries’ interests. 

II. The South 
The most richly endowed states which are estimated to host between 50 per cent and 

80 per cent of species diversity are mostly developing states. They are: Brazil, 

                                                 
270 Matz-Lück, "Biological Diversity, International Protection," para. 13. 
271 Downs, Danish, and Barsoom, "The transformational model of international regime design: triumph 
of hope or experience?," 499, 500. 



 48 

Colombia, Ecuador, Peru, Mexico, Zaire, Madagascar, Australia, China, India, 

Indonesia and Malaysia.272 

Many developing states have established numerous PAs. Predominant categories vary. 

Category II sites cover the greatest area in the Caribbean (39.0 per cent of the 

protected surface), in Central America (19.7 per cent) and in South America (17.5 per 

cent). The latter two regions have a high extent of non-categorized protected surface 

(34.6 per cent and 52.4 per cent respectively). 

In East Asia 44.2 per cent of all PAs are in Category I. Category VI sites are 

predominant in Southeast Asia (26.8 per cent of the area), in Eastern and Southern 

Africa (28.3 per cent while 31.9 per cent are not classified), in North Africa and the 

Middle East (even 62.0 per cent) and in the Pacific region (52.6 per cent). Category 

IV sites prevail in Western and Central Africa (34.1 per cent), in North Eurasia (48.1 

per cent) and in South Asia (50.5 per cent).273 

In developing states development interests aiming to alleviate mass poverty take 

priority over environmental protection.274  Development interests focus on the 

utilization of natural resources, economic growth and industrialization.275  The 

developing state argumentation is influenced by colonial and post colonial 

experiences. Colonial powers exploited the raw materials of their colonies and thus 

caused an environmental depletion and an impoverishment of the population.276 Even 

after decolonisation productive lands and forests continued to be used to produce 

commodities for the North.277 Consequently, developing states tend to be suspicious 

and contrary to Northern conservation efforts. They emphasize their right to exploit 

their own resources pursuant to their environmental and developmental policies. 

Developing states are also the states that host most endangered species. States that 

seek to resume trade in species (the so called “consumptive use block”), in particular 

the African elephant, are of the opinion that use of species provides both incentives to 

local people to conserve species and funds to improve enforcement and customs 
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services.278 The economic value of species is even considered to be the only value that 

will help conserve wildlife. It is argued that a preservationist approach, that is an 

approach which opposes any commercialization of endangered species, places a 

disproportionate share of the costs on poorer range states while sustainable use helps 

to achieve a revenue for conservation measures.279 

The prioritization of development interests means that conservation measures focus 

on resource conservation. The resource conservation approach strives to prevent waste 

of resources and to promote their efficient use in order to obtain their maximum yield. 

Development, so the argument, is to be promoted for the majority’s benefit. Nature 

that is not exploited in any form is also seen as a kind of waste.280  This 

anthropocentric, utilitarian approach is focused on the satisfaction of material human 

needs. Nature is to be conserved for development. The aesthetic, recreational, 

psychological and spiritual needs of humans and needs of other species remain 

unheeded.281 Such aspects are seen as a luxury developing states cannot afford. 

Developing state policy does not only reflect the resource conservation approach as 

can be seen from the establishment of PAs. The establishment of PAs is in turn being 

criticized for its preservationist approach by persons who blame the conservation 

NGO influence and a lack of understanding of the human activity which has shaped 

species composition and density over millennia. These misconceptions are seen to 

have led to the unjustified eviction of humans from PAs.282 For example, the Pulong 

Tau National Park in Sarawak, Malaysia and the Nanda Devi National Park in Nepal 

are cited amongst others.283 

III. North America 
North America but also Australia and New Zealand demonstrate a tendency towards a 

preservationist approach.284 In North America 36.7 per cent of the protected surface is 
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classified as Category II. Only 2.3 per cent and 0.3 per cent of the total number of 

13,369 PAs is classified as Category V and VI sites respectively.285 

In Australia and New Zealand 22.2 per cent of the total number of 8,724 PAs are in 

Category I. Australia has also a significant number of Category III and IV sites 

accounting for 44.2 per cent and 14.1 per cent of the total number of PAs 

respectively.286 However, 39.8 per cent of the area within a relatively small number of 

404 PA sites is classified in Category VI providing thus for conservation by use.287 

The North American legislation and policies show a tendency towards an old 

fashioned preservationist approach. The early preservationists focused essentially on 

the appreciation of the aesthetic and spiritual qualities of nature free from human 

traces. This appreciation led them to partially preferring highly aesthetically appealing 

landscapes to ecologically valuable or endangered sites.288 

Many North American park users and managers have a concept of National Parks 

which excludes land influenced by humans.289 This attitude is also reflected in the 

respective legislation. Under the Canada National Parks Act, the first priority in the 

management of parks is the maintenance or restoration of ecological integrity, through 

the protection of natural resources and natural processes.290  Parks Canada, the 

managing agency, defines that ecosystems have integrity when they have their native 

components intact, including: abiotic components, biodiversity (the composition and 

abundance of species and communities in an ecosystem) and ecosystem processes, for 

example, fire, flooding, and predation.291 The terms “natural” and “native” are 

indicative for the importance given to landscape devoid of human interference.292 The 

notion of land largely untouched by humans is deeply rooted in North American 

culture and politics, even though scholars point out that the North American landscape 

has partly been created by Native American land use.293 
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The US Wilderness Act 1964 establishes a National Wilderness Preservation System 

which is composed of federally owned areas designated by Congress as “wilderness 

areas.”294 The Act defines the term “wilderness” as “an area where the earth and its 

community of life are untrammelled by man, where man himself is a visitor who does 

not remain.”295 Since its adoption the US Congress has designated roughly 105 

million acres of federal public land as “wilderness.”296 Park agencies tend to wield 

almost unlimited power over the publicly owned land.297 

Two reasons are given to explain the narrow North American notion of landscapes 

worth protecting. First, North America, unlike most of Europe, possesses lands which 

show few human traces. Second, this approach saves Americans from deciding about 

the natural value of the various modified landscapes. Because of this narrow notion 

altered landscapes do not receive the protection they require.298 Yet, also in the US 

and in Canada governmental agencies have become aware over the last twenty years 

of the need to balance the aims of a sustainable regional economy and a sustainable 

environment and started to appreciate the human dimension of regional landscapes.299 

The US regulates its international trade in endangered species more restrictively than 

is provided under CITES. It was one of the major proponents of the adoption of 

CITES in order to attain its conservation objectives and to avoid any competitive 

disadvantage towards states permitting unlimited trade.300 

IV. Europe 
The situation in Europe is different from that in North America. Most European PAs 

were established in the sixties, long after American parks.301  Europe has the 

comparatively high number of 43,018 PAs of which 8.6 per cent are within Category 

III, 39 per cent in Category IV and 6.7 per cent in Category V.302 The most extensive 
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part, 46.1 per cent of the protected surface is classified as Category V sites.303 

Europeans tend to adhere to a human welfare ecology approach.304 Human welfare 

ecologists’ foremost objective is a safe, clean, pleasant and generally amenable human 

environment, in short: environmental quality. It is the approach subscribed to by many 

citizens who are active for environmental protection and it is a part of European 

political initiatives. It is a consequence of the rapid degradation of the urban and 

agricultural environment and the rise of “post-material” values adopted by the so-

called New Middle Class.305 Its more pronounced proponents are sceptic towards 

economic growth and towards the reliance on science and technology as 

expedients.306 Human welfare ecology has been the most significant strand in green 

politics in Europe, the most heavily industrialized and domesticated region of the 

world. 

As reasons for protective measures ecologists would point to an enlightened self-

interest of humankind to ensure the survival and health of current and future 

generations. Human welfare ecologists are convinced that their approach will 

coincidentally benefit the non-human environment. They see it therefore as 

unnecessary to use ecocentric theories that are hard to communicate to obtain the 

desired outcomes.307 

Most European PAs, especially in Germany, France and Italy are inhabited and the 

PAs reflect people’s working traditions, their history and social and cultural values. 

Since the 1990s European countries demonstrate a shift towards an intergovernmental 

and cooperative approach to the establishment and management of PAs. This is 

visible as a common tendency in spite of institutional and policy differences even in 

countries with top-down legislation, such as Italy. The relevant authorities are 

increasingly giving more attention to the process of developing and implementing 

plans, that is, to the negotiation among different stakeholders, than to the plan itself 

even when that is not explicitly provided for by law. Authorities acknowledge that 

they need to share management responsibilities with various stakeholders, especially 

with local communities, in order to make a PA effective. 
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In Western Europe land within PAs is mainly privately owned. Local people will 

reject PAs when they do not benefit from them to the extent they feel is due to them, 

while they bear much of the costs. This local and participatory approach is embedded 

in large scale national and regional strategies.308 

Britain, for instance, does not possess any wilderness which would fall under the 

definition contained in the Wilderness Act.309 Nor does it comprise any land which 

fulfils the “ecological integrity” condition under the Canadian legislation. Landscapes 

are nevertheless managed for the public good.310 In Britain it is common for national 

parks to comprise privately owned farmed land and to be inhabited and receive 

visitors. Employees work to maintain biodiversity, visual character, archaeology and 

historic buildings within the parks. 

The land use management plans for the British National Parks identify a wide range 

of aspirations and areas of concern, whilst they bestow only very limited coercive 

powers on the National Park authorities. As an example, the Pembrokeshire Coast 

National Park Management Plan 2003-2007 covers aspects such as sustainability, 

tranquillity, biodiversity, tidal energy, production, organic farming, ecosystem-based 

fisheries, air quality and water quality.311 The National Park Authority is responsible 

for the planning functions within the park with a view to improving the quality of life. 

This includes decisions concerning the erection, modification and demolition of 

buildings and other manmade structures and material changes in the use of land and 

buildings. Additionally, it is empowered to enforce the terms of public access. It seeks 

to coordinate authority flowing from ownership and regulation. The management 

stuff’s approach is rather persuasive than regulatory.312 

If the land was publicly owned, the government would have to lease most of it to 

farmers to maintain the character of the land which prevailed in the 1950s, when most 

of the parks were designated. Farmers would have the right to exclude tourists from 

their land. Publicly owned land would not look much different from the landscape as 

it is now.313 
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Public decisions on land use are mostly made by public authorities which are, 

however, often influenced by private land users. Private owners do not dispose of an 

unlimited decision-making power either. Rather they underlie regulatory restrictions. 

Public and private decision-making powers are intertwined and counterbalance one 

another on public as well as private lands. They exist on a scale varying from high to 

low public as well as private authority. The lands in the British National Parks usually 

lie somewhere on a medium level on this scale.314 

C. Non-Governmental Organizations (NGOs) 

I. Definition of the term “NGO” 
Traditionally, only states were actors in international relations. They negotiated, 

accepted and enforced international agreements. This, however, is not true anymore. 

The current international society encompasses various non-state actors, non-

governmental organizations (NGOs) being among the most dynamic and influential. 

The Yearbook of international organizations lists the total number of 53.815 NGOs. 

Together with international human rights law, the international environmental law is 

the field of law with the most significant NGO impact.315 

For the purposes of this thesis the term NGO will refer to a non-profit group or 

association which may be organized at the community, national or international level. 

NGOs are composed of individuals and freely created by private initiative.316 NGO 

membership does not exclusively cover private individuals though, as can be seen 

with respect to the World Conservation Union (IUCN). IUCN’s creation in 1948 was 

initiated by the French government. It is the only NGO that is made up of national and 

international conservation groups as well as states and other public law entities such 

as universities and research institutes.317 
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In a broad sense business associations are also classified as NGOs. Due to the 

fundamental differences between corporations and organizations financed by 

voluntary contributions they will be examined separately. This narrow definition of 

NGOs is in keeping with ECOSOC res. 1996/31 para. 13. 

Alternatively NGOs are referred to as: “civil society organisations.”318 The emergence 

of environmental NGOs (ENGOs) is put down to frustration with governments’ lack 

of initiative to take environmentally protective measures, while the communications 

revolution has made it possible for NGOs to communicate worldwide efficiently and 

inexpensively. Large Northern NGOs have an international reach and influence. Their 

annual turnovers exceed several million euros and they have hundreds of paid staff 

and “branded” conservation solutions and professionalized marketing, advocacy and 

policy departments.319 Examples for NGOs that are multinational in composition and 

identity and that work on a global basis are: IUCN, Friends of the Earth, Greenpeace 

International and the World Wide Fund for Nature (WWF). Thousands of NGOs are 

working nationally or transnationally, some of them on single issues and others with 

broad fields of action.320 Over the last decade the geographic range of NGOs has been 

almost universal, while only thirty years ago, many countries lacked significant NGO 

activity.321 

NGOs are heterogeneous which makes it futile to ascribe shared political and 

ideological characteristics to them.322 They can, however, be grouped into three 

categories according to their broad objectives, namely ENGOs (conservation NGOs 

being a subgroup of them), human rights NGOs and development NGOs. 

Organizations pertaining to either the first or latter category will be looked at in more 

detail in this thesis. 

II. NGOs as advocates for biodiversity conservation 
ENGOs’ main interest is the protection of the environment. They adhere to ecocentric 

approaches which vary in whether or not their proponents take note of the linkage 
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between the state of the environment and poverty. Preservationists advocating the 

strict enforcement of PAs in developing countries (protection against use) ignore that 

the loss of biodiversity and poverty are tied up with one another. At the maximum 

they see poverty as a constraint on conservation and consequently advocate poverty 

alleviation for nearby people to keep them from trespassing the PAs and from 

obstructing their conservation efforts. They have grown to realize that they have to 

offer development and poverty alleviation strategies so as not to become irrelevant.323 

Preservationists who take account of human welfare, more specifically of the rights of 

local people to land and its resources, seek to ensure that conservation does not 

exacerbate poverty and seek to improve the income for local people to compensate 

them for lost opportunities due to the establishment of the PA.324 Finally, some 

conservation strategies see a direct link between conservation and development and 

aim to have surrounding people benefit directly from biodiversity (protection by 

use).325 Livelihoods thus incite conservation rather than being merely reconcilable. 

Most PAs combine several of these approaches.326 

1. Advocacy initiatives 

a) NGO campaigns toward states and corporations 
NGOs engage in activities that advocate environmental protection and directly 

address states and corporations. They see themselves as advocates for the 

environment rather than being limited to a supportive role to governmental efforts. 

These activities may stretch from “naming and shaming” campaigns that guide 

consumer choices to environmentally sound products to the negotiation of codes of 

conduct. Not only corporations but also states have already been the target of 

successful boycotts. These are by some rejected as confrontational, unilateral trade 

measures.327 Boycotts are seen to conflict with Principle 12 of the Rio Declaration 

which requires that environmental measures addressing transboundary or global 

environmental problems should, as far as possible, be based on an international 
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consensus. And they conflict with this thesis’ objective to find ways to reach mutual 

gains solutions. 

NGOs also initiate selective investment, that is, investors either shun share ownership 

in corporations lacking sound environmental practices or they influence corporations 

from within through shareholder resolutions. Multinational corporations are 

increasingly conscious of NGO capacities and privately engage in dialogues with 

NGOs. They may decide to cooperate and engage in environmental standard setting 

outside of state action. NGOs develop and press for codes of conduct and certification 

schemes. An early example of a code are the CERES Principles from 1989, so named 

after its sponsor the Coalition for Environmentally Responsible Economies. 

Sector-specific certification schemes also articulate specific environmental practices 

and link them to certification. The forest certification program, for instance, was 

developed by the Forest Stewardship Council (FSC) to make the management of 

international forest resources more sustainable. The FSC was established by 

environmental and human rights NGOs and the timber industry in 1993. The scheme 

has captured a substantial part of the lumber market in the developed world. Similar 

environmental certification schemes exist for several food products such as coffee and 

chocolate. Even though such codes are voluntary there may be high pressure on 

corporations to accept them and comply with them. Their effectiveness may resemble 

that of law.328 

The creation by the UN of legal guardianships for certain species or habitats has been 

proposed. The guardians might be international NGOs with relevant expertise whose 

task would be to appear before legislatures and administrating agencies, to intervene 

in bilateral and multi-lateral disputes and to initiate legal and diplomatic action to 

advocate for its charge.329 The political will to recognize any institution as such a 

guardian has so far been lacking. Concerns about national sovereignty make it 

unlikely that any organization will be equipped with a strong, independent guardian 

function. 
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b) IUCN World Park congresses 
The long tradition of IUCN advocacy for PAs becomes apparent from a look at the 

World Park congresses. The outcomes of the World Park Congresses document the 

above mentioned shift in ecocentric approaches from preservationist to the inclusion 

of human welfare considerations. 

The First World Congress on Protected Areas in 1962 recommended the creation of 

“series of natural reserves providing permanent examples of the many diverse types of 

habitats, both natural and semi-natural, so as to preserve them permanently for world 

science.” The congress also promoted the establishment of a world list for each bio-

climatic region of the most representative habitats so that such habitats may be 

selected and legally established early on. 

In 1972, the Second World Congress on Protected Areas called “upon all governments 

to widen the coverage of their protected areas so as to ensure that adequate and 

representative samples of natural biomes and ecosystems throughout the world are 

conserved in a coordinated system of national parks and related protected areas.” 

There was a notable increase in areas designated for protection over the 1970s. Yet 

the Third World Congress on Protected Areas repeated its call on governments to 

establish new areas or enlarge existing ones.330 

At the Fourth World Congress on National Parks and Protected Areas, which took 

place in Caracas, Venezuela in February 1992, participants concluded that more and 

better managed PAs were necessary. This time they also gave priority to inhabitants 

of areas they wished to protect. They emphasised the significance of PAs towards 

meeting people’s needs instead of being islands in a sea of development. 

Consequently they must be part of every country’s strategy for sustainable 

management of natural resources and must be set in a regional planning context. 

The Fifth World Parks Congress was held in Durban, South Africa, from 8 to 17 

September 2003. The main outputs of the Congress are the Durban Accord, the 

Durban Action Plan, the message to the CBD and a set of 32 recommendations 

approved by different workshops organized during the Congress. The Durban Accord 

calls for a fresh and innovative approach to PAs and their role in the broader 

conservation and development agenda and it calls for specific action, inter alia, on 

expansion and strengthening of worldwide systems of PAs, mainstreaming PAs within 
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the overall development and poverty-alleviation agenda and interests and aspirations 

of all stakeholders. 

The Durban Action Plan sets targets and specifies actions needed to achieve the 

commitments called for in the Durban Accord. The actions involve many stakeholders 

at global, regional, national and local levels. The two over-arching outcomes that the 

plan aims to achieve are: 

1. PAs fulfil their full role in biodiversity conservation. 

2. PAs make a full contribution to sustainable development. 

The action plan includes fifteen main targets and a larger number of supporting 

targets. The main targets are consistent with targets agreed to at the World Summit on 

Sustainable Development (WSSD) and under the CBD and are to be achieved by the 

time of the Sixth World Parks Congress.331 

The message to the CBD calls on the CoP to adopt a rigorous programme of work on 

PAs including specific targets and time tables and to establish effective means of 

monitoring and assessing the implementation of the programme of work. 

In the meantime the 10 per cent target established for the protection of biomes at the 

Third World Parks Congress in 1982 has been reached or exceeded for nine out of the 

14 biomes. 23.3 per cent of tropical humid forests, 16.9 per cent of 

subtropical/temperate rainforests and 29.7 per cent of mixed island ecosystems are 

protected. Biomes that fall far short of the target are lake systems (1.54 per cent), 

temperate needle-leaf forests and woodlands (5 per cent) and temperate grasslands 

(4.59 per cent).332 

c) Large-scale conservation approaches 
Due to limited resources a decision needs to be taken on the areas which should be 

protected with priority. Since the mid- to late-1990s, WWF, Conservation 

International (CI), The Nature Conservancy (TNC) and other NGOs adopted 

ambitious global “large-scale conservation” approaches. CI has done so in the form of 

its “hotspots” strategy, WWF with its “ecoregions” and “Global 200” strategies, TNC 
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with its “ecosystems” strategy and the Wildlife Conservation Society (WCS) with its 

“living landscapes.” 

CI’s work is based on the principle to create PAs on sites where high numbers of 

species can be found, so called “hotspots.” In 1999 the NGO identified 25 hotspots 

(which included fifteen tropic rainforests and nine islands) and later extended this 

number to 32. Hotspot areas must fulfil the two criteria of endemism and threat.333 

The other approaches are quite divergent. WWF advocates the “Global 200” 

mechanism to determine which areas should be placed under protection. This 

approach takes into account all ecosystem and habitat types. The mechanism’s 

objective is to protect major habitat types and their eco-regions, rather than specific 

species or hotspots of diversity.334 WWF distinguished 867 eco-regions and examined 

their richness in species, endemic nature, higher taxonomic uniqueness (for example 

unique genera and relict species) and extraordinary ecological or evolutionary 

phenomena (for example adaptive radiations, intact large assemblages and presence of 

migrations of large vertebrates). From among those, WWF chose 238 ecoregions that 

most urgently required conservation measures and named them “Global 200”.335 

IUCN uses its Species Survival Global Habitat Classification. IUCN calculated the 

amount of habitat that would be necessary to protect species on the IUCN Red List. 

This three-tiered system contains 15 broad habitat categories which are divided into 

78 habitat types, which are again divided into 154 categories. Those categories help to 

establish which habitats are poorly represented in international PA systems. Finally, 

Birdlife International elaborated Endemic Bird Areas (EBAs). In this approach one 

species is viewed as narrowly linked to a habitat that should be protected. 

Those typologies are seen as supportive towards the governmental efforts to protect 

ecosystems and habitats since they indicate whether protection is comprehensive.336 

The approaches take account of the need to look not merely at isolated endangered 

ecosystems but instead at the global system of ecosystems which is threatened. 

Pursuant to proponents, these strategies are strictly based on biological knowledge.  
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2. Critical perspective 
From a Southern perspective this priority for conservation is regarded as a 

consequence of advanced industrialism and affluence. Advanced industrialization and 

economic growth have caused environmental degradation but also shifted the 

relationship of humans and the environment since people mostly work in service 

sectors and are not involved in directly consuming natural resources. Their increased 

leisure time and improved transportation make natural tourism more and more 

popular. A consequence is the public support for nature conservation, apparent in the 

increase in NGO membership. Pursuant to the theory of postmaterialism, people 

whose basic needs have been satisfied direct their attention toward their quality of life 

and values, such as self-expression, meaningful work and aesthetics.337 

NGO critics, see the large scale conservation strategies as mostly marketing slogans. 

It is crucial for NGOs to present their strategies in an engaging, visionary form to 

motivate stakeholders and partners.338 The distinction between marketing tactics and 

sound scientific considerations are hard to draw from looking at policy statements. 

The scientific value of NGO recommendations is rejected as it is based in some 

instances on “best guesses” instead of extensive studies. This is true for many of the 

recommendations used in the Maya, Zoque and Olmec forest ecoregional plan. It is 

doubted that scientists can fully understand natural systems in their complexity. There 

is a risk of scientists imposing their visions.339 A successful example for the opposite 

approach are the Finish forests which are in a relatively good state while they are 

managed according to traditional practice handed down from generations of 

farmers.340 Western trained scientists, like those of the IUCN Marine Turtle Specialist 

Group tend to stick to methods they have been trained in to devise their conservation 

strategies.341 

Some criticisms go so far as to accuse people and NGOs of having a spiritual or 

emotional attitude towards environmental protection. For ENGOs manmade changes 
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rob nature of its innocence and beauty, so the criticism. ENGOs fail to acknowledge 

that humans necessarily manipulate the environment they live in more than any other 

creature. Instead of being fragile, stable and harmonious, as nature is perceived by 

sentimental environmentalists, it is rather a dynamic system. Greenpeace, for 

example, follows an ecocentric approach attributing an intrinsic value to nature 

independent of its worth to humans. Its action is led rather by its ideology than by 

science.342 Greenpeace is seen as fundamentalist since it endorses “the optimism of 

the action over the pessimism of the thought” and views issues in black and white. 

When a question of faith and values is at stake NGOs are not prepared to make 

compromises. Furthermore, they usually rely on official or academic data but distort 

it, or select only the data that serves their purposes.343 

Traditionally, conservation NGOs adhered to a preservationist approach. The 

deficiency of preservationism to favour aesthetically appealing pristine wilderness has 

however been rectified in more recent times with preservationists becoming more 

ecologically informed. These modern ecocentric environmentalists acknowledge that 

the idea to maintain wilderness detracts from other, human influenced nature that is 

worth being protected and properly managed.344 They recognize the intrinsic value of 

all parts of biodiversity: organisms, species and ecosystems.345 Rather than posing a 

risk to a fragile ecosystem, they increasingly accept that human settlements can have 

positive impacts. South of the Sahara aerial photographs and statements of community 

elders indicate that forest cover is best in inhabited areas whereas abandonment of a 

settlement often entails deforestation in its vicinities.346 

There remain however voices that demand the preservation of untouched islands 

surrounded by civilisation for biodiversity sake. North America, Australia and New 

                                                 
342 Paul W. Meerts, "The Changing Nature of Diplomatic Negotiation," in Innovation in diplomatic 
practice. Studies in diplomacy, ed. Jan Melissen (Basingstoke: Macmillan u.a., 1999), 99. Peter Haas, 
"Epistemic Communities," in The Oxford Handbook of International Environmental Law, ed. Daniel 
Bodansky, Jutta Brunnée, and Ellen Hay (Oxford: Oxford University Press, 2007), 793. Peter M. Haas, 
"Obtaining International Environmental Protection through Epistemic Consensus," in Global 
environmental change and international relations, ed. Ian Rowlands and Malory Greene (London: 
Macmillan u.a., 1991), 42-44.  
343 Richard D. North, "End of the Green Crusade," New Scientist, no. 1967 (1995). 
344 Eckersley, Environmentalism and Political Theory. 40. 
345 Ibid. 47. 
346 Campbell and Vainio-Mattila, "Participatory Development and Community-Based Conservation: 
Opportunities Missed for Lessons Learned?," 426. 



 63 

Zealand have the highest number of preservationist activists. Notable examples are 

the Earth First movement in the US and the Wilderness Society in Australia.347 

Human welfare ecology considerations help to make amends for the insufficiencies of 

preservationism and the unfeasibility or ineffectiveness of isolated spots for 

protection. Anthropocentric reasons for conservation of biodiversity are its life-

support, its early warning function, its stockpile of genetic diversity and its scientific, 

recreational, aesthetic, spiritual, symbolic and psychological health value.348 

III. NGOs as advocates for local interests 

1. Development NGOs 
Development NGOs seek to promote development, to alleviate poverty and to 

advocate local interests. NGOs are important actors of the development process in the 

South. Civil society organizations working in the development context vary in their 

constitution and their priorities. UNDP, as an example, works with amongst others the 

following civil society partners: intermediary NGOs, service organizations, 

community-based organizations, indigenous peoples’ organizations, youth and 

women’s organizations and faith-based organizations. All of those organizations work 

towards inclusive globalization, promoting accountability, increased political 

participation and linkages between the grass-roots and the national policy arenas.349 

In general terms, two types of development NGOs can be distinguished: membership 

organizations that work for their own benefit and service organizations that help 

others.350 They provide humanitarian relief in emergencies, they build local capacity 

enabling people to better meet their own needs through relying on themselves and 

they engage in policy formation and political advocacy.351  Given that many 

developing states are relatively new democracies Southern NGOs engage mostly in 

making representational democracy more effective. This effort is complicated by the 

fact that many inhabitants are struggling to sustain their livelihoods and consequently 

prioritize economic gains to self-expression. Southern NGOs are mostly concerned 

with providing social welfare for the poor and marginalized. Some states restrict or 

suppress NGO activities which is another reason for Southern NGOs to focus on 
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“service delivery” in poverty reduction, education and health problems. They tend to 

have broad agendas comprising social development and environmental aspects.352 

International development NGOs base their legitimacy on the premise that they serve 

the needs of others. The governmental sector relies heavily on NGOs to perform 

humanitarian relief and long-term development activities. NGO delivery of official 

development assistance (ODA) increased from only 0.2 per cent in 1970 to more than 

10 per cent by the end of the century.353 Development aid was not always based on 

local needs and interests. Participatory development appeared as a new concept in 

development assistance in the 1960s and early 1970s, partly in reaction to failures of 

development projects.354 

In policy formation and advocacy activities NGOs look beyond the community level, 

seeking changes in policies and institutions at all levels. Their advocacy may include 

such farther reaching issues as Third World debt, military spending and international 

trade regimes. Development NGOs focus on sharing wealth more equitably. They 

challenge “the institutions and processes that perpetuate poverty and inequality across 

the world to defend and promote human rights, gender justice, social justice and 

security needed for survival and peace”.355 Many development NGOs started by 

responding to a crisis and their activities gradually became more long-term oriented 

and farther reaching over time since they realized that improvement on the local level 

required supportive policies on all levels.356 

Organizations such as the US-based Development Group for Alternative Policies 

(Development GAP) which was founded in 1976, attempt to maximize control by 

poor communities and sectors in the South over their development. The approach is 

based on the principle of self-determination, the indispensability of local knowledge 

for sound development and the accountability of US and global institutions. The 

Development GAP seeks to promote active NGO participation in economic decision-

making at all levels, in particular the global level, and to inform the North about 
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Southern realities.357 An example for advocacy at the European level is the European 

Confederation for Relief and Development (CONCORD) which represents more than 

1600 European NGOs at the European institutions.358 In the last few years advocacy 

NGOs increasingly formed coalitions across all regions of the world. The Global Call 

to Action Against Poverty (GCAP) links national coalitions of NGOs in more than 

100 countries from all regions of the world.359 

Development NGOs increasingly include environmental considerations into their 

policies.360 When they promote conservation this is with an anthropocentric approach. 

Consequently, they support conservation measures as a means to ensuring sustainable 

harvests in order to alleviate poverty.361 

NGOs can help to make governments and the international financial institutions 

accountable for their development strategies and programmes.362 A positive example 

is the participatory tripartite approach Structural Adjustment Participatory Review 

Initiative (SAPRI) bringing together NGOs, governments and the World Bank.363 It 

benefited from both, local knowledge and the economic and political knowledge of 

organizations and academics at the national level. The initiative was launched in 1997 

in eight countries (Ecuador, El Salvador, Ghana, Mali, Uganda, Zimbabwe, 

Bangladesh and Hungary). The governments of Mexico and the Philippines chose not 

to participate. NGOs from both countries launched the Citizens’ Assessment of 

Structural Adjustment (CASA) on their own. Between 100 and 750 NGOs networked 

in each country forming SAPRIN, the NGO component in SAPRI.364 Other civic 

organizations represented all sectors, in particular trade unions, with the exception of 

big business.365 
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Assessing the impact of World Bank-mandated structural adjustment policies 

encompassed a political-economy analysis of local problems, the large-scale 

involvement of stakeholders and the creation of alliances of people and organizations 

from a variety of sectors cooperating to achieve their objectives.366 SAPRI organized 

training in local economic dynamics and specific government policies forming part of 

national economic adjustment programmes with a mandate from international 

agencies. Local participants and visiting economists learnt from each other.367 

2. Environmental NGOs 
ENGOs are in favour of devolution because they assume that local communities are 

more interested in sustainability than either governments or corporations, in 

particular, when they develop a sense of proprietorship. ENGOs may thus support 

local interests as long as their goals correspond.368  The relationship between 

international ENGOs and indigenous and traditional peoples and other local groups 

underwent notable changes since the 1980s, stretching from ENGOs being seen as 

partners and supporters to the other extreme of being seen as hostile intruders. The 

starting point of cooperation between ENGOs and indigenous and traditional peoples 

can be traced back to the late 1980s and early 1990s. In 1989, the Coordinadora de 

Organizaciones Indígenas de la Cuenca Amazónica (COICA) suggested to the 

“community of concerned environmentalists” to join forces to defend the Amazon 

region, which was stronger than ever affected by development and colonization 

projects, cattle ranching and unregulated logging and mining. COICA attributed the 

failures of protection efforts to the lack of involvement of indigenous peoples.369 The 

government had launched a World Bank-supported program to colonize Rondonia in 

the Amazon without consideration of the roughly 10,000 indigenous people living 

there nor the rainforest. The coalition convinced the World Bank to suspend the 

remaining disbursements of the loans to the Polonoroeste project. Shortly after, the 

Inter-American Development Bank (IDB) granted loans in order to extend the 

Polonoroeste project into the Amazon state of Acre, putting at risk the tropical forest 
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and the livelihoods of the 10,000 indigenous people and the 40,000 rubber tappers, 

who had migrated to the Amazon a century before.370 

The rubber tappers organized in a national organization, formed partnerships with 

foreign and national organizations and the federation of indigenous peoples, who had 

hitherto been competitors for land, to obtain title to their lands and to protect the 

forest while at the same time harvesting sustainably. With their lobbying they made 

the World Bank and IDB modify their policies towards increasing extractive reserves 

and gained land tenure under national law.371 The agendas prompted discussions 

about various forms of cooperation in the management of PAs. 

In May 1990, COICA organized the first Amazon summit meeting between 

indigenous peoples and environmentalists in the Peruvian city of Iquitos. Participants 

represented indigenous communities from Peru, Bolivia, Ecuador, Colombia and 

Brazil, as well as the Bank Information Center, the Fundación Peruana para la 

Conservación de la Naturaleza, Friends of the Earth, Greenpeace, National Wildlife 

Federation, Probe International, Rainforest Action Network, The Rainforest Alliance, 

the Sierra Club Legal Defense Fund, the World Resources Institute, CI and WWF. 

They adopted the Declaration of Iquitos, which stresses the need for indigenous 

peoples and environmentalists to work together for an “Amazonia for humanity.” 

As stated above, the role of indigenous peoples in PAs was a central concern at the 

Fourth World Congress on National Parks and Protected Areas. IUCN and WWF 

issued statements of principles and policy documents confirming and analysing the 

value of traditional knowledge for fragile ecosystems, the necessity for respect for 

indigenous traditions and ways to cooperate. The IUCN-WWF “Principles and 

Guidelines on Indigenous and Traditional Peoples and Protected Areas” point out that 

there is no inherent conflict between the objectives of conservationists and indigenous 

peoples.372 The National Wildlife Federation (NWF) too emphasizes its successful 

conservation partnerships with Native Americans since the mid-1980s put into 

practice in the NWF’s Tribal Lands Conservation Program. It furthermore stresses its 
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respect for tribal culture and sovereignty as well as its efforts for environmental and 

economic justice for and the empowerment of Native Americans.373 

Conservation groups began to include communities into their programs leading to 

initiatives such as: “community-based natural resource management,” “community-

based conservation,” “sustainable development and use,” “grassroots conservation,” 

“devolution of resource rights to local communities,” and “integrated conservation 

and development programmes” (ICDPs).374 

Opponents of management autonomy for indigenous peoples argue that they did not 

live in harmony with their local environment. They point to paleobiological, 

archaeological and botanical evidence showing that most tropical forests have been 

altered by humans before European contact. Moreover, they state that indigenous 

peoples are bound to take up new methods, new crops and new technologies as can be 

seen in the common use of firearms, flashlights and outboard motors for hunting. 

Innovations of this kind inevitably modify the interaction of humans and the 

environment and may thwart the long-term sustainability of an ecosystem. The reason 

for this tendency is that indigenous peoples have the same incentives to overexploit 

their environment as Europeans. 

Preservationists, for instance the President and Chief Executive Officer of the 

Wildlife Conservation Society, contradict the compatibility of conservation and local 

inhabitants’ interests and they reject the assumption that biodiversity is only 

marginally impacted by indigenous peoples. As a proof they cite studies showing that 

large game animals are strongly depleted in tropical forests of all types including 

within lands of indigenous and traditional peoples where human population densities 

exceed one person per square kilometre, whereby most extractive reserves have a 

higher population density. And they point out two studies showing cases of local 

extinction of some species of game animals which occurred in extractive reserves by 

the hands of rubber tappers.375  Indigenous lands do not provide the level of 
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conservation needed, so the preservationist view, because they do not maintain an 

ecosystem in all its components and original form.376 

They agree that indigenous populations use certain superior methods such as 

polycropping, enhancing soil fertility and sustainable harvesting of forest plants. 

Equally, they agree that indigenous cultures provide for the preservation of the 

resource base. The conditions for sustainability are, however, a low population 

density and abundance of land. Also, as soon as harvesting and hunting are 

undertaken to achieve surpluses rather than merely for subsistence, they tend to be 

unsustainable. These conditions are not met anymore in most places of the neotropics. 

Hence, the argument is that indigenous peoples can be learnt from but not relied on 

for conservation.377 

With respect to trade in endangered species, preservationists accuse proponents of 

trade resumption of placing too little importance on the survival of species rather than 

on the exploiters. Any trading in a threatened species is said to encourage poachers 

because it establishes a market and helps to generate income for them and therefore 

thwarts the protection of species.378 Global trade is seen as the second most crucial 

reason for the decline of species after habitat loss.379 Preservationists emphasize the 

need to base decisions on whether or not to permit trade in a species exclusively on 

scientific advice rather than on the needs of the exploiters who, in any event, 

frequently exceeded quotas. In cases of scientific uncertainty they insist that the 

burden of proof that trade is not detrimental remains with the traders independent of 

economic and social pressures.380 Placing an emphasis on economic value leaves 

species without any apparent use unprotected.381  Organizations, such as the 

International Fund for Animal Welfare (IFAW), also oppose the resumption of trade 

in elephants and other species that have been listed for animal welfare 

considerations.382 
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3. Critical perspective: NGOs as representatives of Northern values? 
The issue of conservation NGO and local people cooperation is hotly discussed. The 

outcome of projects of conservation NGOs with local peoples is seen by some authors 

as a failure because NGOs dominated the development of programs and because 

conservation organizations lack expertise in social and economic matters.383 

Ill-conceived projects dealing with agroforestry and organic gardening failed due to 

the lack of a market or because the wrong crops were chosen for the local ecological 

conditions. Environmental education programs were merely transferred from urban 

areas and failed to awaken the interest of indigenous people. As a result, relations 

between NGOs and indigenous peoples worsened.384 

In particular the biggest three NGOs, WWF, Conservation International (CI) and The 

Nature Conservancy (TNC), which are generously provided with government and 

corporate money, have been accused of neglecting the interests of indigenous and 

traditional peoples whose lands they attempt to protect. This may lead to conflicts 

with local communities, national NGOs and human rights defenders. Those NGOs, so 

the criticism, do no longer work with the local populations. Rather they focus on 

large-scale conservation strategies based on natural science instead of social realities. 

The large-scale approach is opposed because it implies that conservationists see 

indigenous peoples as a possible means to achieve their ends and leave no room for 

their free determination. CI, for instance, has undergone a notable change since the 

mid-1990s. From a decentralized organization delegating authority to local people, it 

gradually shifted to becoming a think tank for desk-bound biology and economy in its 

Washington DC headquarters. Communication between field programs is limited.385 

NGOs established a false dichotomy between poverty alleviation and conservation. 

NGOs lament how hard it is to work with indigenous peoples because they sometimes 

choose their economic wellbeing over preservation of natural resources. As examples 

for this phenomenon they cite the Kayapó in Brazil who log their forests and the 

Mayans who slash and burn the forests of the Petén of Guatemala. In these instances, 

NGOs tend to forget about the rights of indigenous peoples.386 
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Indigenous peoples have become increasingly hostile towards the establishment of 

PAs because they are seen to infringe the rights of their inhabitants. Communities 

blame international NGOs for the eviction from their territories and the prohibition of 

traditional uses of land.387 Some conservation professionals admit this contemptuous 

attitude held by some individuals within ENGOs. Frustration about failures of projects 

is cited as cause. Part of the problem is attributed to the employed project format, 

since the development of lasting solutions to land use and conservation and the 

building up of local NGOs may require decades and certainly more time than what is 

available under the usual funding period of a few years.388 The need for long-term 

strategies is also underlined by the fact that a successful project may cause new 

problems when more and more people become aware of the possibility to obtain 

income through a sustainable use project and want to participate.389 This shift away 

from participation is also made visible by the common replacement of the terms 

“indigenous” and “traditional” people in NGO statements by the terms “marginalized” 

or “poor” as well as “rural” and “local” people.  

CI now promotes strict preservationism which it calls “direct conservation,” that is, 

purchasing concessions from third-world governments. CI protects conservation 

concessions “from agricultural and timber activities and providing key habitat for 

threatened species.”390 This strategy appears colonialist and it leaves the problem of 

enforcing the conservation of the lands unresolved.391 

The director of the Amazon Program of The Nature Conservancy affirms the frequent 

tensions between large conservation organizations and indigenous peoples and the 

need for such organizations to focus more on sustainable development in indigenous 

lands. At the same time he rejects the practical relevance of the debate on the 

adequate approach to the conservation of PAs going on between anthropologists and 

biologists. In his view, the fact that over 20 per cent of the Amazon basin and 

similarly large parts of other biodiversity-rich landscapes belong to indigenous 
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peoples make the academic discussion irrelevant.392 The occurrence of conflicts 

between NGOs and indigenous peoples proves this assumption incorrect. Even though 

NGOs defend themselves stating their adherence to cooperative models it is clear that 

many conservationists themselves and human rights activists express concerns with 

respect to the situation on the ground.393 WWF is engaged in reviewing its activities to 

make them more cooperative.394 

The differing financial capacities make the relationship of international and local 

NGOs asymmetrical.395 Funding for Southern NGOs is subject to criticism. The 

funding of NGOs in the least developed countries is argued to cause a loss in financial 

and human resources for states and a weakening and marginalisation of state 

institutions. Also, the funding that is intended to promote a pluralistic civil society 

instead makes NGOs dependent on their donors. As an example, the large NGOs 

receive the largest part of the United States Agency for International Development 

(USAID) support and they are meant to pass it on to local NGOs. This method gives 

large NGOs power over the work of local NGOs.396 

4. Perspective for successful cooperation 

a) Cooperation of NGOs from all regions 
A trend against the dominance of Northern views is coming about thanks to the 

increasingly important role played by NGOs within states such as India and China.397 

In the last twenty years, NGOs have joined together more often in large coalitions, 

which is a way to reach fair balance of NGOs from different parts of the world.398 

The increasing cooperation of NGOs from all regions is reflected by the World Social 

Forum which was initially conceived and organized by Brazilian organizations and 

which aims, amongst other things, to link environmental NGOs, that are active at all 
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levels, from local to the international level. It helped, for instance, to create a network 

of rural/peasant movements which meets for discussion and adopts manifestos. Some 

of the Forum’s leading principles are solidarity, equality and the sovereignty of 

peoples. The Forum also underlines its plurality and diversity in ethnicities and 

cultures. It serves as a framework for the exchange of experiences to encourage 

understanding and mutual recognition among its participants.399 

To avoid the dominance of and bias towards views from the north, large NGOs need 

to learn from local groups. Credibility and legitimacy of the cooperation of an NGO 

with a local group partly depends on representativeness and reputation of the involved 

local organizations.400 

Large ENGOs can facilitate and support the forming of local NGOs, enter into 

collaborative partnerships with local groups or national conservation, development, 

economic-justice, human-rights or other organizations with good local links.401 As 

truly participatory unobtrusive capacity building measures NGOs can organize 

workshops, the recording of the local history and land mapping. The capacity to draft 

and use maps helps local groups to make claims to land and point out when illegal 

hunting, farming or extraction occurs.402 Building capacity for mapping means that 

large NGOs provide people with skills they value, bring them together and create a 

negotiating power in the community. The Mount Cameroon Project is an example of 

such successful, participatory mapping. The government had leased a part of the land 

surrounding a forest reserve to establish plantations and intended to privatize the 

remainder of the land which was used by villagers for farming, hunting and fishing. 

The farmers joint together with local cartographers and depicted all the sites used by 

the community in maps. The farmers could thus claim their lands and prevent the 

privatization of the buffer zone.403 

NGOs can support indigenous peoples financially and technically in order to enable 

them to survey their lands effectively and protect it from intrusions.404 Another 
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important NGO approach should be to subsidize scientific training and staffing of 

academic institutions, such as local universities, museums and research stations in 

biologically diverse regions. This is preferable to large NGOs employing academic 

staff on a project-by-project basis because it ensures the independence of local 

research and is long-term oriented. Local academic institutions are best suited to bring 

all stakeholders together.405 

b) Cooperation of conservation and development NGOs 
NGOs focus either on conservation or development. ENGOs and development NGOs 

pursue largely divergent interests and have divergent expertise. ENGOs prioritize 

conservation. When they can achieve their objectives through human use, they will 

opt for this alternative if it is not feasible they will discourage all use. Development 

NGOs prioritize development goals and will support conservation when it advances 

this goal.406 They lament that ENGOs ignore that income substitution may be 

inappropriate in areas of high poverty.407 While conservation NGOs such as IUCN are 

getting aware of the need to take development issues into account, development 

NGOs such as the Development GAP are beginning to be aware of the necessity to 

take environmental considerations and expertise into account. ENGOs should learn 

from the development assistance sector, that is, from participatory development 

experiences.408 Conservation and development NGOs should join forces as they 

struggle against the same external threats, in particular, commercial over-extraction of 

natural resources and because they represent the most vulnerable interests competing 

for land.409 Coalition building between NGOs from different backgrounds can generate 

innovative arguments by integrating issue areas.410 

c) NGO respect for indigenous rights and local interests 
Conservation NGOs prioritize conservation but they are aware of the necessity to 

respect indigenous and other human rights and not to increase poverty or undermine 

the livelihoods of the poor. The Fifth World Parks Congress in 2003 reflected this 
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position.411 The legal recognition of indigenous areas provides some protection for 

indigenous land rights. Indigenous peoples and local communities need to be taken 

into account by NGOs when they lobby the establishment of PAs. To safeguard their 

own credibility they need to respect indigenous peoples’ land rights whether or not 

they have been recognized by the state. WWF committed itself to the rule to support 

conservation or development activities in indigenous lands only provided that free, 

prior and informed consent is given.412 It should be a matter of course that all 

conservation NGOs respect indigenous rights contained in ILO Convention no. 107, 

ILO Convention no. 169, the ICERD and UNDRIP and that now make part of 

customary international law as set out above. With respect to non-indigenous 

communities, social impact issues need to be addressed too.413 The treatment of more 

recent inhabitants is not equally evident. Back in 1982 at the Third World Parks 

Congress, delegates agreed to systematically integrate the needs of local people into 

PA planning. Yet, even now social impacts are not fully understood and hence cannot 

be properly integrated.414 Unfortunately the question of evictions from PAs and the 

social impact of PAs have not yet been studied systematically. The IUCN 

Commission on Environmental, Economic and Social Policy launched a global 

assessment of the social impacts of PAs at the World Conservation Congress in 

Bangkok. IUCN does not fund this assessment with its budget because some divisions 

within IUCN were concerned that findings might be used against conservation in 

general. This attitude is counterproductive. It is necessary to understand social 

impacts given the interrelatedness of conservation and poverty alleviation.415 

NGOs adopt codes of conduct to ensure that they do not infringe local peoples’ rights 

and that they cooperate where this advances their conservation interest. More 

specifically, IUCN stresses in its guidelines and principles that indigenous rights and 

interests are not conflicting with PA management strategies where those peoples have 

a mind to conserve their land and use them traditionally and their fundamental human 

rights are accorded. This statement makes wonder what happens if the indigenous and 
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traditional peoples’ view on the level of desirable conservation does not correspond to 

that of IUCN or external influences cause a degradation of the ecosystem and make 

alternative uses necessary to secure their livelihoods. Does the right of definition of 

the conservation level pertain to IUCN?  

The IUCN-World Commission on Protected Areas (IUCN-WCPA) and WWF 

acknowledge that: 

• PAs stand a chance only if the nation and in particular local people see they are 

worthwhile; 

• Respect for rights of indigenous and traditional people inhabitants must be 

ensured through co-management undertaken in ways compatible with the 

objective of the PA management plan. Indigenous and traditional people 

“should be recognised as equal partners in the establishment and management 

of PAs.”416 This partnership is not unconditional however. Rather, agreements 

between conservation institutions, including PA management authorities, and 

indigenous and traditional people concerning PAs should respect the rights of 

those people to traditional, sustainable use as well as their responsibility to 

conserve biodiversity within the PAs.417 

• PA management greatly benefits from indigenous and traditional knowledge, 

innovations and practices; 

• Governments and PA managers should integrate indigenous and traditional 

tenure, resource use and controls in order to boost conservation. 

• Indigenous and traditional peoples should have a full and equitable share of the 

benefits without neglecting other legitimate stakeholders.418 

The notion of “traditional sustainable use” inheres the risk that traditional is 

interpreted by IUCN and WWF as a static, never changing use that needs to satisfy 

IUCN’s conception of sustainability. The reference to the use of indigenous 

knowledge to boost conservation confirms the criticism that indigenous and 
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traditional participation is viewed as a tool to achieve conservation objectives rather 

than a value in itself.419 

IUCN-WCPA and WWF point out that numerous PAs have been established without 

the expressed consent of the people who were evicted following the establishment. 

They also note that this practice is changing thanks to the growing acceptance of 

indigenous peoples’ rights and to pragmatic considerations of effectiveness. They 

suggest that consultations between local groups and governments to address 

shortcomings in co-management of PAs might be facilitated by international 

organizations.420 

On the ground, there are some examples of truly cooperatively established and 

managed PAs. In Mexico there are few PAs such as the Otoch Ma’ax yetel Kooh 

protected area (known as Punta Laguna) whose creation was initiated by indigenous 

inhabitants motivated to maintain its natural attractions for tourists. The local NGO 

Pronatura Peninsula de Yucatan (PPY) participates in the ecoregional plan and 

collaborated in the inhabitants’ initiative leading to the declaration of the reserve in 

2002. The inhabitants decided about the place, means and subject of protection while 

the NGO merely conducted research, improved tourist facilities and facilitated local 

decision-making and negotiations with state and federal authorities.421 

WWF has a community forestry program that works on forest management, 

certification and marketing. TNC field offices work with communities, and WCS’s 

South American program concentrates on community-level conservation, co-

management of PAs with indigenous peoples and sustainable community 

development. More high level financial support is needed for these efforts.422 Whilst 

WWF US policy statements omit mentioning partnerships with indigenous and 

traditional peoples for ecoregional conservation, this partnership is highlighted by 

WWF International.423 

Large NGOs are in a better position than local groups to involve with powerful 

economic and political actors.424  ENGOs should, also to further their own 
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conservation interest, advocate collaboratively the rights and interests of local groups. 

This means that they support claims of land. Large NGOs can more easily obtain 

required information and provide funds for awareness-raising. 

NGOs should engage more often in the building of local capacity by supporting local 

NGOs, so indigenous peoples can devise their own workable strategies.425 NGOs can 

build capacity for resource management, agenda setting and strategic planning by 

local organizations.426 

IV. NGOs as global civil society 
NGOs might be representatives of the interests of the global civil society. It is difficult 

to identify genuinely global environmental values or concerns of humanity.427 NGOs 

are seen as an instrument for universalizing and unifying concern. They achieve this 

mostly through the cooperation of local and national NGOs of various countries and 

international NGOs.428 

NGOs base their claim to participate in inter-state negotiations on their position as 

global civil society. Whether this is a legitimate claim is hotly debated.429 One central 

question in connection with the legitimacy of NGO involvement – particularly of 

large international NGO involvement – in lawmaking concerns their 

representativeness. Who are the constituencies whose interests NGOs represent? 

The question of representativeness becomes particularly acute when NGOs are not 

only considered to be supportive towards states but to be themselves stakeholders as 

representatives of the diverse citizen interests of the global civil society. Agenda 21 

points into this direction when it refers to NGOs as “partners for sustainable 

development”.430 
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NGOs are perceived to fulfil a crucial guardianship role where the interests of the 

global commons are concerned.431 They view themselves as voicing the “planetary 

collective interests.”432 Also the Brundtland Commission, which was mandated to 

suggest strategies to achieve sustainable development, recognized the importance of 

NGOs in informing the public and securing its support, creating political pressure, 

identifying risks, assessing environmental impacts and designing and implementing 

measures to deal with them.433  

The NGO role in the development of international environmental law faces 

opposition. In the 1996 ICJ Nuclear Weapons cases, two judges expressed their 

concern with respect to the propriety of NGO influence on governments.434 

NGOs are accused of only representing their own interests instead of speaking for the 

peoples of the world as “global civil society.”435 The ECOSOC attempted to address 

this problem. Pursuant to ECOSOC res. 1996/31 an NGO must “be of recognized 

standing within the particular field of its competence or of a representative 

character.”436 

It is indeed difficult to ascertain who, apart from their members, NGOs are 

representing. In a domestic democratic society, NGOs are acting as “single-minded 

advocates” because they are not perceived to represent the people in a democratic 

sense. On the international level, however, they see themselves as representatives of 

all peoples and to stand between the people of the world and transnational 

institutions.437 NGOs cannot fill in the missing legitimacy caused by states passing on 

too extensive competences to international institutions.438 
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In spite of these doubts it must be acknowledged that more transparency and 

inclusiveness in decision-making processes may help to overcome the alleged 

democratic deficit of international governance.439  The best approximation to an 

effective representation seems to be the involvement of a wide variety of 

organizations that advocate consumer or economic interests as well as groups 

representing environmental protection respectively.440 Those positive effects may 

however be counteracted if the decision-making process is unduly prolonged by NGO 

participation.441 

NGOs should engage in processes of on-going discussion on values, issues and 

strategy with their stakeholders (constituencies, partner organizations and 

beneficiaries). Membership magazines can for instance publish opposing views from 

members on topical issues and encourage its readership to debate the issues. Thus, 

board members and senior executives enter into a dialogue with grass-root 

constituencies. Such a discourse would strengthen the representativeness for civil 

society.442 The World Watch Magazine prompted such an exchange of arguments 

with respect to the position of WWF, CI and TNC.443 

V. Independence of NGOs 
The question of representativeness is closely linked to the question whether or not 

NGOs are truly independent of states, corporations and other donors.444 IUCN is a 

special case as its members are, inter alia, states and government agencies. To be 

eligible for IUCN membership, organizations must have as one of their central 

purposes the achievement of IUCN’s mission and must be active in nature 

conservation. The mission is “to influence, encourage and assist societies throughout 

the world to conserve the integrity and diversity of nature and to ensure that any use 

of natural resources is equitable and ecologically sustainable.”445  In practice, 

government agencies and political/economic groups merely need to apply for 
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admission and express their endorsement of IUCN’s objectives. States become 

members upon notifying IUCN of their adhesion to the IUCN Statutes.446 

With respect to other NGOs the question arises whether NGOs are accountable to 

their donors for execution of a project on the agreed terms and how this accountability 

agrees with their representation of civil society. The term “global civil society” is in 

contrast to the state funding received by NGOs, the state influence on NGO work and 

the supportive role NGOs have towards states and their organizations.447 NGOs have 

been accused of rejecting to involve in legal actions to in favour of land tenure and the 

strengthening of indigenous organizations as well as action against companies that 

undertake harmful oil extraction, mining and logging. NGOs feel that those matters 

are “too political” or not covered by their mandate. Yet, this failure to act might 

indicate a lack of independence from governments and corporations. 

1. Governmental and corporate funding for NGOs 
Development assistance institutions reacted to the merging of conservation and 

development with support for ENGOs. ENGOs are competing with development 

NGOs for development funding and largely rely on funds from governments and 

development agencies. 

During the 1980s, WWF never financed more than 50 per cent of its projects through 

USAID funding to ensure its independence. Subsequently, the organization gave up 

the 50 per cent rule and the other large NGOs followed this example. In the early 

1990s, WWF-US and WWF International even split offices over, amongst other 

issues, the use by the US-section of World Bank money. Today, an approximate 22 

per cent of WWF’s revenue derives from governments and assistance agencies.448 

IUCN receives funding from governments, multilateral agencies and conventions, 

NGOs, foundations, the private sector and individuals. Donors providing continued 

core funding for the period 2005–2008 under framework agreements were: Canada, 

Denmark, France, Italy, the MAVA Foundation, the Netherlands, Norway, Spain, 

Sweden and Switzerland. Additionally, the US provided annual voluntary 

contributions. Programme and project funding above 250,000 Swiss francs came 

from: 
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• the governments of South Africa, UK, Germany, Ghana, Canada, Finland, the 

Netherlands, Spain, Switzerland and US;  

• multilateral agencies and conventions: the Asian Development Bank, CITES, 

the European Commission, the Global Environment Facility (GEF), the 

International Timber Trade Organization (ITTO), Ramsar Convention, UNDP, 

UNEP, UNESCO, the World Bank Group; 

• the foundations: Buffet Foundation, Ford Foundation, W.K. Kellogg 

Foundation;  

• the NGOs: CI, Fondation Internationale du Banc d’Arguin, IUCN National 

Committee of The Netherlands and WWF;  

• and the private sector: Holcim, Shell International and Sakhalin Energy 

Investment Company Ltd.449 

2. Problematic consequences of dependence on funding 
An NGO that gives account to a private donor is likely to be or at least to be seen to 

be driven by the agendas and worldviews of an elite minority.450 ENGO cooperation 

with government agencies or corporations may increase their influence or it may 

destroy their credibility.451 Agencies that support NGOs such as USAID, the World 

Bank and GEF work closely with governments. NGOs thus lose some of their 

independence to criticize government activities even when they give concessions to 

oil companies, miners, loggers and pharmaceutical companies to work on indigenous 

lands.452 

The absence of open advocacy in these cases is understandable considering 

international conservation organizations’ concerns about being seen as partial 

intruders in a country’s sovereignty which would consequently weaken their position 

with a government.453  Moreover, governmental and multilateral funding is 

understandably linked with administrative controls as donors are accountable to tax 

payers. The intermediary position of large NGOs between local groups and donors is 
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advantageous because they are in a position to properly account for their 

expenditure.454 These opposing exigencies are hard or even impossible to reconcile. 

There are extreme examples for opportunist counterproductive NGO activities. In the 

late 1990s the search for new funds made CI cooperate in the Mesoamerican 

Biological Corridor which was linked to the Puebla-to-Panama Plan (PPP). Hundreds 

of NGOs all over Central America oppose this program supported by the Inter-

American Development Bank (IDB).455 The PPP intends to privatize lands and 

resources to foster industrialization in the area stretching from Puebla, Mexico to 

Southern Panama. It aims to realize several large development projects such as a 

network of roads, hydroelectric dams, energy grids, natural gas pipelines, that pose a 

threat to Central America’s forests. NGOs expect from it the displacement of 

indigenous peoples, destruction of natural lands and increased exportation of cheaply 

made, mass produced goods.456 While 95 per cent of PPP funding is intended for these 

development projects only five per cent of the budget is directed to conservation and 

ecotourism. CI was chosen as a partner for the IDB/PPP ecotourism contract. The PPP 

is feared to worsen landlessness among Q’eqchi’ communities and to drive them to 

invade protected areas for their maintenance.457 

Large NGOs depend on large amounts of funding. This makes them compete for 

donations and unable to cooperate with one another.458 Yet, this competition is 

necessary to develop a number of alternative approaches and ideas. It needs to be 

carried out in a transparent way.459 

3. Successful cooperation of NGOs and donors 
Cooperation of NGOs with governmental funders may have positive outcomes. A 

successful example of this kind of cooperation is the World Bank and WWF Global 

Forest Alliance which was created in 1998. Furthermore, CI, the World Bank, the 

Global Environmental Facility, the MacArthur Foundation and the government of 

Japan set up the Critical Ecosystems Partnership Fund (CEPF). 
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Corporations are usually the actors with the strongest impact on biodiversity and 

relatively minor changes in their behaviour can benefit local people. Complaints about 

the NGO failure to stand-up to corporations disregard the possibility of their engaging 

in non-confrontational, private deliberations with corporations which require the 

maintenance of contact.460 In general, in order to ensure successful cooperations of 

NGOs with states and corporations, transparency about donations and a limitation of 

funding from one source should be embraced to improve independence. 

VI. Accountability of NGOs 
The question which or whose interests NGOs represent is inextricably linked with the 

question of NGO accountability. NGOs are criticised for a democratic deficit which is 

caused by their hierarchic structure and by civil society’s incapacity to control their 

actions effectively. To ensure trust and legitimacy NGOs need to show publicly that 

they act in accordance with their principles, such as protecting the global 

environment, being independent, truthful and cost effective. A crucial requirement 

within their governance system is an accountability regime.461 

NGOs are not formally democratic, that is, their members do not each have one equal 

vote. There is internal surveillance of the executive directorates though exercised by 

the members. In case the NGO disappoints its members or stuff they will join a 

competing organization.462  NGOs may defend themselves in pointing out the 

imperfect accountability of states.463 

Growing concerns related to the legitimacy and accountability of NGOs are reflected 

by the 1996 ECOSOC resolution’s provisions on internal NGO governance. The 

resolution requires “a democratically adopted constitution,” “a representative 

structure” and “appropriate mechanisms of accountability to its members, who shall 

exercise effective control over its policies and actions through the exercise of voting 

rights or other appropriate democratic and transparent decision-making processes.”464 

NGOs become themselves aware of their own needs for transparency and disclose 

more often funding sources, membership and other governance issues. Moreover, they 

developed the Accountability Charter whose purpose is to identify and define shared 
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principles, policies and practices; to enhance transparency and accountability, both 

internally and externally; to encourage communication with stakeholders; and to 

improve NGO performance and effectiveness.465 The Charter has been signed by 

seventeen NGOs. Among these are the European Environmental Bureau and 

Greenpeace International. 

Transparency and accountability in the cooperation with local groups are important 

since a hidden NGO agenda will destroy confidences. Equally important is 

confidentiality, since the dissemination of information and opinions, a community has 

imparted in confidence, can put the community at risk in their society.466 When large-

scale commercial interests exploit an unfair amount of local resources because they 

have an influence with government or because they defy regulations, and an NGO 

abstains from backing local group resistance, the NGO will have an accountability 

and credibility problem.467 

VII. Evaluation 
NGOs have several diverse interests with respect to conservation and development, 

more specifically, with respect to PAs and trade in endangered species. Due to their 

questionable representativeness, independence and accountability, claims of NGOs to 

represent the interest of global civil society need to be met with caution. They help to 

create transparency and add to policy alternatives but they should not be idealized. 

They may also be in a position to promote the conservation of biodiversity yet their 

conservation objectives need to be verified looking at local social-economic realities 

and scientific data to ensure that they are not determined by idealism. Conservation 

and development NGOs can also act in the interest of indigenous peoples or local 

communities. Due to their superior capacities, resources and influence there is the 

inherent risk that NGOs will impose their interest instead of being supportive 

facilitators. Accountability can go some way to minimize such risks and to ensure that 

NGOs can bring benefits for conservation and inhabitants. 
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D. Corporations 
Business sector activities are of central importance to international environmental law. 

Corporations are directly causing serious environmental degradation and therefore 

they can prevent and remediate much of the harm. Given the impact international 

environmental law may have on the business sector, this sector strives to influence the 

development of international environmental law. 

Two basic approaches of business to international environmental law can be 

identified. Numerous businesses participate in the race to the bottom of environmental 

standards. They are seeking to minimize costs and to maximize gains, favouring and 

promoting the absence of any legal restrictions. And they seek to convince states and 

international institutions that are intent on fostering economic development to let them 

operate freely. Other corporations emphasize the compatibility of economic and 

environmental considerations since following or developing the best available 

technology or the best practice brings profit. Eco-efficiency brings competitive 

advantages because it helps to win over ecologically conscious consumers. 

Business positions are not as straight forward as it seems from the just said. They are 

not classifiable into either of the two categories of absolute scepticism towards 

environmental law or favouring environmental law because it is perceived to be 

supportive of their own environmentally sound strategies. Corporations share a wish 

for legal certainty which may lead to their favouring environmental regulations as 

opposed to continued uncertainty. In recent years, European companies more strongly 

promoted the concept of corporate social responsibility (CSR) than US corporations. 

Attitudes vary significantly across the wide range of corporations, stretching from 

large, transnational corporations, national corporations of all sizes to business-

initiated non-governmental organizations.468 

Some developments in the business sector indicate that biodiversity considerations are 

slowly catching on. The International Chamber of Commerce (ICC) established a 

CBD task force in January 2006.469 In March 2007, the World Business Council for 

Sustainable Development (WBCSD) made the issue of ecosystems one of four “focus 

areas” of its work with a view to “assess, measure and value the ecosystem impacts, 
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dependence and assets of member companies and broader business; reduce business 

impacts on ecosystems by scaling up mitigation, offsetting or finding sustainable use 

solutions; explore and promote new business opportunities associated with sustainable 

management and stewardship of ecosystems and the creation of markets and payments 

for ecosystem services; advocate for ecosystem governance and policy frameworks 

that include flexible, innovative market orientated approaches; promote the actions of 

leading member companies in addressing their ecosystems impacts and mobilizing 

their ecosystem assets.”470 

The CBD itself states that most companies remain unaware of the opportunities 

associated with sound biodiversity management.471 However, various companies, 

particularly pharmaceutical companies, have concluded agreements with developing 

states or NGOs permitting the companies to harvest specific specimens for research while 

providing benefits to local actors through royalties, scientific training and support for 

research.472 

E. Evaluation 
The present Chapter outlined the interests which underlie the actions of states, 

indigenous peoples, non-indigenous inhabitants of biologically diverse regions, 

various types of NGOs and corporations regarding biodiversity conservation and 

development in the context of PAs and trade in endangered species. The interests of 

inhabitants of biodiversity rich regions need, for practical reasons, to be reflected by 

strategies concerning biodiversity conservation and development. This is because a 

failure to correspond to their interests would render any approach fruitless. Indigenous 

peoples have a legal position set forth in ILO Conventions No. 107 and 169, ICERD, 

UNDRIP and customary international law. States have acknowledged the indigenous 

interest in autonomy over their lands and resources which is inseparable from their 

identity, culture and spiritual needs, by way of the adoption of the aforementioned 

legal sources. Other dwellers’ interest has not been acknowledged by any specific 

legal instruments, yet their livelihoods directly depend on the biological resources 

surrounding them and those resources depend equally on their action. 
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The interests of governments vary considerably. In Europe, where nature untouched 

by human influence is rare, PA plans tend to be based on the interests of local people 

and tend to regulate human use of the PA rather than to exclude it. Conservation is 

meant to serve human welfare. By contrast, in North America preservationist 

tendencies prevail which strive to retain pristine nature unaltered by human traces. 

Third world countries too establish PAs. Yet, their interest in biodiversity is marked 

by the significant link that biological resources have to poverty alleviation and 

development in general. Biodiversity conservation through PAs and trade controls is a 

means to advance development rather than an end in itself. 

The difference of interests concerning trade in endangered species is for once owed to 

the fact that most endangered species originate from the South and are exported to the 

North. The US and European countries tend to be in favour of trade controls while 

some Southern states voice their conviction that trade is essential in the maintenance 

of viable population levels of some species. This issue remains hotly debated. The 

South makes a point of emphasizing the national sovereignty over biological 

resources and to reject all foreign claims on such resource which are made, for 

instance, through the attempt of labelling them to be of concern of humankind. The 

current legal situation reflects the Southern interests. These conclusions are 

simplifications, yet they depict some fundamental differences in the interests of states 

from the various regions. 

A clear determination of the interests of NGOs with respect to PAs and trade in 

endangered species is just as difficult to come by. Numerous large international as 

well as small and medium size national NGOs perceive themselves, and are 

sometimes perceived from outside, as advocates of biodiversity. They undertake 

advocacy campaigns aimed to shift the conduct of states and corporations in matters 

relating to biodiversity conservation. The World Park Congresses organized by IUCN 

once every ten years since 1962 are notable advocacy events with high visibility 

whose outcomes give an overview of the evolution of approaches in advocacy for 

PAs. However, IUCN is far from being the only NGO that is active in the field of 

conservation. A number of conservation NGOs have developed their particular 

advocacy approaches which, in recent years, constitute large scale approaches that 

select areas for prioritized protection. The inherent risk of such approaches is a 

detachment of NGOs from the situation on the ground. On the other hand, the 
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insufficiency of NGO resources to work everywhere at once understandably prompts 

them to adopt broad concepts that are based on empirical data. The value of the 

scientific base of these approaches is controversial and needs to be improved. It is far 

from accepted that NGOs are disinterested guardians of biodiversity that scrupulously 

follow reliable scientific indicators. Their position as advocates of local interests, 

which is generally claimed by development NGOs but also conservation NGOs, is just 

as doubtful. For once, the lack of economic expertise encountered in conservation 

NGOs as well as the similar lack of environmental expertise in development NGOs 

makes them unable to develop all encompassing strategies. Adequate cooperation of 

organizations from the different sectors would go some way towards alleviating this 

shortcoming. Likewise an effective cooperation of NGOs from all regions of the 

world would help to address the power imbalance which exists between Northern 

dominated NGOs and their counterparts from the South. Such cooperation would help 

to avoid frictions and suspicions. NGOs have become aware of this. And they have 

become conscious of the necessity to act in accordance with indigenous rights and 

local interests. In order to be successful they will have to act accordingly. 

The NGO contention to represent the global civil society remains an elusive concept. 

While they are not in a position to address democratic deficits in international treaties 

or within states, their achievements in awareness raising and the creation of 

transparency are considerable. They make valuable contributions to conservation and 

development efforts even though they largely depend on government funding which 

may put their independence at risk. Also the incomplete accountability does not 

delegitimize them all together. 

Finally, corporations are stakeholders in the context of conservation and development 

for the simple fact that their conduct can seriously harm biodiversity or obstruct 

development strategies while a shift in their operations can benefit conservation and 

development efforts. With the increase in ecologically and socially conscious 

consumers, environmentally sound business practices may be a competitive 

advantage. However, the concern remains that corporations’ primary interest is guided 

by short-term economic profit which will certainly be in stark contrast to the 

conservation and development interests set out above. 

States, indigenous peoples, other inhabitants of biologically diverse regions, NGOs of 

various types and sizes and corporations have their very own and specific interests 
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with respect to conservation and development, more specifically, to PAs and trade in 

endangered species. They are thus stakeholders and the next chapter will look into the 

possibility and desirability to have them participate in the creation of international 

instruments regulating international trade in endangered species or land management 

including within PAs.  
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Chapter 3: Do integrative negotiations take place? 
This chapter introduces some aspects of negotiation theory that may be of interest in 

the context of multilateral negotiations on conservation and sustainable use issues. It 

analyses to what extent experiences gained in negotiations and reflected in negotiation 

theory are useful or have a potential to be useful in such intergovernmental 

negotiations. Negotiation theory has developed the concept of mutual gains 

negotiation also referred to as integrative negotiation. This negotiation style is 

acknowledged as the most effective method to reach mutual gains solutions. This 

Chapter will therefore discuss the components of integrative negotiation and their 

significance and usefulness in multilateral negotiations aimed at the creation of a 

biodiversity-related convention. 

A. Two options to solve conflicts of interest 
How can stakeholders go about to solve the differences mentioned in Chapter 2 

concerning the establishment of protected areas (PAs) and the trading in endangered 

species? When differences between states arise in a particular case, have two different 

options to solve their differences. As a result of the equality of states both these 

options reflect the free will of all states involved. Either the will is reflected in a direct 

way, when parties agree in a treaty, or in an indirect way, when parties agree to have a 

third party settle the difference with a binding decision.473 Proceedings that may be 

used to attain the resolution are negotiation, inquiry, mediation, conciliation, 

arbitration and judicial settlement, as listed in Article 33 UN-Charter.474 However, 

this thesis deals with differences of interest of a general nature rather than in a 

particular case. In order to accommodate differing interests states negotiate treaties. 

The just mentioned proceedings that exist in addition to negotiation are not relevant to 

this purpose. The experience gained from mediation might nevertheless be transferred 

to the process of multilateral treaty negotiations in order to facilitate them through the 

introduction of third parties that participate in negotiations in addition to the states. 

Negotiation, the proceeding devoid of any third party intervention, is the most 

prevalent means for states to achieve a solution to their differences.475 It is not only 
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useful to end disputes but may also be a means for preventing the occurrence of such 

disputes. The necessity to prevent disputes or to minimize their negative repercussions 

has traditionally attracted less attention from lawyers than their resolution. This is 

changing now and rules for inter-state consultations and preventive notifications as 

well as institutionalised cooperation and continued negotiations are becoming more 

and more widely used, especially in the environmental field.476 In its section entitled: 

“Disputes in the field of sustainable development” Chapter 39.9 of Agenda 21 

encourages states to extend and increase the effectiveness of dispute avoidance and 

settlement techniques. In particular this encompasses “mechanisms and procedures for 

the exchange of data and information, notification and consultation regarding 

situations that might lead to disputes with other States in the field of sustainable 

development and for effective peaceful means of dispute settlement.” 

States negotiate themselves, with the help of international organizations or treaty 

regimes, the framework of rules within which they cooperate. This chapter will focus 

on the negotiations undertaken to establish biodiversity-related global treaties. 

Multilateral environmental agreements (MEAs) are often one-sidedly viewed as 

cooperative actions to address a shared problem such as the loss of biodiversity. This 

view leaves aside that MEAs first of all need to integrate varying interests in order to 

amount to mutual gains solutions. The varying state interests, as set forth in Chapter 2, 

need to be integrated as well as indigenous peoples rights and interests. Conservation 

NGOs, development NGOs and corporations may have a legitimate stake in 

negotiations. The present chapter will scrutinize the role played by those actors within 

negotiations. 

A clear demarcation between the other proceedings, which all include some form of 

third party involvement, is not always possible.477 When the origin of a dispute is 

mainly a differing view about facts, parties can make use of an inquiry/fact-finding 

undertaken by a third party, possibly in the form of a commission.478 

Mediation is an assisted form of negotiation. Chapter 4 will seek to ascertain whether 

the concept of mediation may be useful in the context of biodiversity conservation and 

development. Definitions of the term conciliation differ somewhat. They do however 
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overlap with what is here understood as mediation which makes it superfluous to 

discus conciliation separately.479 

Arbitration is a proceeding in which the parties to the dispute choose the arbitrator 

and agree to consider themselves bound by his decision.480 The main difference to a 

judicial proceeding is that international courts and tribunals are preconstituted, not 

chosen by the parties. Hence, the parties to an arbitration or adjudication relinquish 

their problem-solving responsibility to an outsider. The thesis focuses on proceedings 

which aim at achieving a general, multilateral agreement of the parties. Arbitration 

and adjudication are not discussed since their objective is the solution of a particular 

case. 

The present chapter examines the process of negotiating MEAs. It seeks to determine 

which conditions need to be fulfilled to make negotiations effective. Negotiations are 

effective when they bring forward as far as possible the chances to reach a mutual 

gains solution for all states, for indigenous peoples and for those who are stakeholders 

for reasons of justice or practicability. Case studies show that negotiations following a 

problem solving approach lead to integrative outcomes.481 This thesis works with this 

hypothesis and will therefore examine the integrativeness/problem solving orientation 

of negotiation processes. 

B. Preparation of negotiations 

I. Initiation of negotiations 

1. Initiators define the topic to be negotiated 

Before negotiations can commence someone has to suggest to states to come together 

and negotiate.482 The decision to organize multilateral negotiations is usually taken by 

a competent international organization (IO) and initiated by one or more of its 

member states.483 In the case of the CBD the UNEP Governing Council initiated 

negotiations. In 1988 it mandated an Ad Hoc Working Group of Experts on 

Biological Diversity to explore the need for a convention on biological diversity. In 
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May 1989 the Ad Hoc Working Group of Technical and Legal Experts, which came 

to be known as the Intergovernmental Negotiating Committee, commenced drafting a 

convention on the conservation and sustainable use of biodiversity, building on 

preparations by the World Conservation Union (IUCN).484 

Countries that bring a topic to the international attention usually define it and more 

strongly influence the course of negotiations.485 For each of the biodiversity-related 

conventions Northern countries have taken the initiative to negotiate the agreements. 

Developing countries should thus more often play the initiator role. Regional 

meetings of developing countries may be the suitable place to identify aspects to be 

brought to the international community’s attention.486 

When the subject of a convention is defined as trade or finance issues developing 

countries are usually at a disadvantage. They largely depend on assistance for access 

to technology, markets, investment and aid. When an agreement is based on moral 

arguments for aid, to alleviate the poverty and advance the development of developing 

states, they are at the mercy of the industrialized states’ generosity. 

The UNCCD is the only multilateral convention under consideration which was 

primarily promoted by developing countries. Land degradation is not a priority issue 

for donor governments, that is, the North does not fully acknowledge the extent to 

which land degradation is a phenomenon of global significance. While the African 

effort was successful in that it resulted in a convention, UNCCD faces the same 

difficulties in agreeing on financial matters as other conventions on development 

cooperation. The initiation of a convention by the less powerful negotiators does not 

mean that their interests are met. Yet, developing states can establish a more 

symmetric relationship when they initiate negotiations in an area where they have an 

economic position or they define the debate around environmental issues. The 

plentiful possession of biological resources, which they have because of their lack of 

industrialization and for climatic reasons, and the global significance of biodiversity 
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can place them in such a strong economic position.487 Developed states are interested 

in biological resource products and ecological processes, for example, tropical forests 

as carbon sinks.488 

During the negotiations to the CBD developing states had a comparatively strong 

position thanks to their possession of the preponderance of components of 

biodiversity. They succeeded in incorporating the equitable sharing of benefits arising 

from the use of genetic resources as the third objective into the convention.489 Their 

objectives were a special system of intellectual property rights, compensations for 

access to and use of their genetic resources and a facilitation of access to 

biotechnology developed from these resources. A group of industrialized states 

opposed in particular the loosening of intellectual property rights and prevented a 

consolidated intellectual property rights regime.490 Thus, developing states achieved 

some but not all of their priorities and so did industrialized states. 

In the case of CITES, negotiations were initiated and dominated by Northern 

consumer countries – Western European countries, the US, Canada and Australia. 

Southern states did not at first make use of their potential strength as hosts of the 

majority of species. Neither do Southern NGOs seem to have played any role. 

Consequently, the convention does not consider the needs, preferences and 

capabilities of exporting countries. In the early days of CITES IUCN provided 

Secretariat services to the convention. This reliance on IUCN points to the fact that 

the dominant negotiators saw IUCN’s position with respect to endangered species as 

largely equal to their own.491  

Not until the mid-1980s, conflicts of interests started to come to the surface as 

developing countries became aware that strict trade restrictions ran counter to their 

interests and began to argue for resuming limited trade. It became apparent that funds 

for capacity building in the South were needed. The North proved to be reluctant to 
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equip the regime and the developing states with the resources needed.492 At the same 

time some importing countries too realized that strict restrictions were not in line with 

their interest.493 

The various range states have gradually become more unified. While they have 

divergent attitudes on some points they jointly try to safeguard their sovereignty over 

their species. Open disagreement will likely continue to occur in the future.494 This 

demonstrates that initiators of an agreement determine largely its focus. Under treaty 

regimes such as CITES it is however possible to rectify existing imbalances later on. 

This phenomenon will be discussed more in detail in Chapter 4. 

2. Environmental law concepts rendering the relationship of negotiating states 
more symmetric 
The equality of states requires rules to treat states in an identical way. For the sake of 

equity unequal treatment may be called for.495 This means to treat like alike and 

unlike differently with the aim of fostering true equality.496 Despite the obvious needs 

and claims of the least developed states, international law has been slow in taking up 

the need for distributive justice.497 Equity considerations are arguably more strongly 

present in international environmental law than in any other area of international law. 

The Rio Declaration for example contains three elements of importance to obtain 

equity: need, responsibility and capacity.498 The concept of equity helps negotiators to 

resolve their conflicts of interests.499 

International environmental law provides moral and arguably legal requirements for 

compensatory payments of the industrialized world to developing states. Firstly, due 

to the overexploitation of natural resources financial mechanisms contained within 

regimes provide for a transfer of financial resources to developing states or states with 

economies in transition that have not contributed to the depletion of resources, for 

instance, biodiversity, yet are affected by the harm done. Arguably, a legal obligation 

to grant financial assistance flows from the principle of common but differentiated 

responsibilities, this is however highly controversial, as is the existence of a right to 
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development.500 The principle of common but differentiated responsibilities was 

formulated by UNCED. The principle introduced the developed states’ obligation to 

compensate for environmental damage they have caused. Consequently, they now 

provide financial resources for sustainable development and environmental capacity 

building.501 Financial assistance based on the principle of common but differentiated 

responsibilities play a role with respect to the global commons, such as the climate 

and the ozone layer. Conversely, the loss of biodiversity and the degradation of 

ecosystems are attributed rather to the actions within that ecosystem or in close 

proximity thereto, which means that the state whose ecosystems are concerned is itself 

responsible. Nevertheless, developed states have to a large extent lost their varied 

ecosystems and other components of biodiversity in the course of industrialization. 

Biodiversity is also of common concern of humankind502 and benefits all humans. The 

transfer of financial assistance is therefore not foreign to the establishment of PAs nor 

to other conservation measures. The concept of common concern of humankind 

shows that states acknowledge that addressing the loss of biodiversity is beneficial to 

humankind. The concept shows that states consider aspects of equity in international 

environmental relations and they are aware that concerns of humankind must reflect 

both the extent to which any particular state contributes to the problem and its 

capacity to tackle it. The concept is manifested in differentiated obligations where 

timelines or degrees are concerned. Treaties also oblige developed states to provide 

technical and financial assistance and even make developing country implementation 

conditional upon receipt of such assistance.503 

The second argument reinforcing the Southern negotiation position is that the South 

consents to restrictions which impact upon their development perspectives and 

therefore they are entitled to compensations by the community of states benefitting 

from such restrictions. Developing states see environmental restrictions as barriers for 

the development they aspire and that industrialized countries have enjoyed without 

limitations. In the context of PAs, the principle of common but differentiated 

responsibilities may mean that a treaty provides for compensation to developing states 

that place areas under protection, with a view to conserving biological diversity of 
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global interest, and therefore face developmental disadvantages since they are kept 

from exploiting natural resources, to undertake agriculture or forestry.504 

A reference to a global environmental issue increases developing states’ moral 

authority.505 It gives legitimacy and therefore strength to their position.506 Thus, the 

principle of common but differentiated responsibility renders the negotiations more 

symmetrical. The section on ways to achieve mutual gain agreements will analyze 

compensation mechanisms more in detail. 

The Madrid Declaration, the outcome of the ministerial segment of the eighth meeting 

of UNCCD CoP (CoP-8), calls for stronger political will, 507 since fully implementing 

the Convention is necessary to secure water and food for the poorest and most 

vulnerable people. The declaration gives force to this demand stating that 

desertification is a global problem directly or indirectly affecting the whole of 

humankind.508 One step towards clarifying this global responsibility might be to 

recognize topsoil as a global public good.509  The connection of biodiversity 

conservation in drylands and land degradation points to the industrialized world’s 

responsibility even in the absence of this step. 

Some authors fear that the increased attention to the issues of financial assistance, 

technology transfer and national sovereignty distract the attention away from the main 

point – the environmental problem on the agenda.510 This attitude overlooks the 

necessity to find a mutual gains solution in order to have a successful agreement. 

II. Negotiators and other participants in negotiation 
It needs to be figured out which groups should be represented in negotiations and who 

should be their spokespeople. In international negotiations all states can of course 

participate in global negotiations or negotiations of their region. States have lost some 

of their exclusive position in negotiations, while NGOs, scientists, the media and 
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corporations are playing an ever increasing role.511 There is a growth in non-official 

Track 2 diplomacy of people-to-people meetings, of dialogue groups and of problem-

solving workshops.512 In intergovernmental environmental negotiations ecological or 

business lobbies engage actively and do not content themselves with activities on the 

national level.513 The involvement of all relevant stakeholders in negotiations is 

important to avoid resentments against the agreement. Frequently, there cannot be 

established one right answer to complex natural resource questions such as those 

concerning PAs. The closest approximation to a right answer is an agreement 

concluded with the involvement of all relevant stakeholders which takes into account 

environmental interests as well as economic and social development interests.514 

In accordance with constructivist and interactional theories this thesis argues that legal 

norms have the greatest effect when a wide variety of participants have constructed 

them. When legal norms are perceived to be legitimate, because they are in line with 

the social practice and aspirations, they will be complied with. This underpins the 

incapacity of law to directly determine action simply because it has been declared.515 

The interactional law theory views law as an incomplete construction and a legal 

system as the result of continued efforts. Law’s success depends on “the mutual 

generative activity and acceptance” and the energy, insight, creativity and intelligence 

of both, the governing and the governed.516 This argumentation confirms the inclusion 

of all stakeholders into negotiations which is advocated by this thesis. Pursuant to the 

interactional law theory, laws need to correspond to social practices and conventions 

because addressees will reason with a norm before applying it. Stable patterns of 

expectation and shared understandings are therefore required, both amongst the 

governed and between the governed and the governing.517 In this context, the term 

“shared understanding” means that most of the parties can expect that most of the 

others will understand the relevant rules approximately the way they do themselves. 

Shared expectations means that parties can be generally relied upon to comply with 
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the rules. Expectations and understandings are stable when they are founded on 

patterns of social practice.518 

Both approaches assume that shared understandings or behavioural expectations can 

develop across cultures, through institutionalization and learning. Even though actors 

are influenced by their culture they acknowledge that they will fail to persuade others 

to adopt the same worldview.519 

The interactional legal theory operates with the concept of an “internal morality” of 

the law, which is defined as a condition that needs to be fulfilled to enable human 

beings to pursue their purposes through law. If this internal morality, this condition, is 

not met, then the process of law creation is fundamentally flawed and thus 

illegitimate.520 This thesis analyses the connection of negotiation procedure and 

negotiation outcome in terms of participation and accommodation of all relevant 

interests respectively. The thesis thus demonstrates corollaries to the interactional law 

theory. 

1. States 
In concordance with the institutionalist theory this thesis views states as the main 

actors – the main negotiators in the international system. The thesis does, however, 

deviate from institutionalist thinking with regard to the desirable number of 

participating states in such negotiations. The institutionalist and constructivist 

approaches concerning the optimal level of state participation in treaty negotiations 

diverge significantly. Institutionalists favour cooperation of only the most committed 

states because they fear that the others would obstruct cooperation and complicate 

negotiations.521 The thesis follows the constructivist approach in favouring wide state 

participation. Participation by a large number of states may mean that agreement can 

be reached only on a limited number of agenda items. At the same time this ensures 

that all participating states are under the socializing influence of the regime and the 

cooperation is likely to deepen gradually. States may reconsider their preferences and 

collectively follow the scientific advice given by expert bodies that operate under the 

regime. This socializing effect is stronger when there is a wide membership. 
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On the other hand, it may prove an effective approach that a limited group of 

progressive states start to cooperate under an agreement without the participation of 

key states whose position is strongly divergent. The agreement may impact on 

interests of non-parties since NGO activities and media coverage may target states 

and pressure them into participating.522 

a) Reasons for multilateral action or unilateral action 
Institutionalists presume that powerful states dominate the international arena. Even 

the most powerful states will, however, relinquish some of their autonomy and 

cooperate multilaterally because this cooperation may be advantageous to them. A 

multilateral regulation may help to advance their interests more effectively than 

unlimited freedom and unilateral action for all states.523 Institutionalists acknowledge 

that states are asymmetric and that their interests may vary strongly from one another. 

Yet, cooperation within regimes can be preferable for any state – developing state just 

the same as industrialized state – to unilateral action.524 When governments think they 

can achieve their goals through unilateral action and there is no mutual dependence of 

any kind, a successful negotiation is very unlikely.525 Participating and complying 

with an agreement need to be more attractive than unilateral action. From an 

institutionalist perspective this is usually the case when parties are eager to avoid 

further costs and other negative impacts on themselves, or a settlement of differences 

seems to bring significant benefits.526 Calculating potential gains of unilateral action 

compared to gains of negotiations is a complex task especially with respect to 

environmental values and other intangibles since they are extremely difficult to 

appraise.527 It is not necessarily the quantitative estimation of benefits that is decisive. 

For example the US favoured the adoption of CITES since it was interested in 

conservation and in reducing trade in endangered species.528 Consequently, it had a 

strong interest to address the issue of wildlife trade multilaterally. The purpose for 
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states to internationally coordinate trade in endangered species was not only to avoid 

aggravation of the ecological problem of species extinction, but also to prevent a 

penalization of countries with stricter ecological legislation.529 

States with an interest in conservation will aim to address this issue internationally 

because they are aware that concerted effort is needed to tackle this issue. 

Additionally, international trade law limits the permissibility of unilateral 

conservation measures. Even where states initially had no interest to create an MEA 

they may well choose to participate due to the social forces that influence state 

behaviour. States are parts of the international social structure and not completely 

independent. They are prompted to cooperate by more than just rational utility 

arguments. The socializing effect of the international community of states and in 

particular of MEAs will be examined more in detail in Chapter 4. 

States may opt for unilateral action when they deem it in their best interest because 

they are neither concerned about conservation nor about development cooperation nor 

their reputation within the community of states when they refuse to cooperate on these 

issues. When a state prefers not to join in the efforts to protect biological diversity it 

obstructs the efforts while benefiting from commitments of other states. Some authors 

lament that international law has not yet developed mechanisms for an effective 

administration of components of the environment which are the concern of the world 

community.530 Agreements use some incentives for cooperation as will be seen below.  

aa) Incompatibility of unilateral trade restrictions with international trade law 

States with an interest to advance conservation will be deterred from utilizing 

unilateral trade restrictions, for instance, the prohibition of importing endangered 

species, because such unilateral action may be in conflict with international trade law. 

Some states have adopted national trade restrictions to achieve higher environmental 

standards. Those may be in the form of requirements for eco-labelling, import bans 

and import quotas.531 The US Endangered Species Act imposes unilateral import 

restrictions. Under this act the responsible authority, the Fish and Wildlife Service, is 

mandated to issue import permits for specimens of species that are listed among the 
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legislation’s endangered species. The authority does not make use of this possibility 

and a 2003 government proposal to change the practice so as to licence the import of 

“well-managed” species to provide an incentive for their maintenance remains 

controversial.532 

Austria took unilateral action too and prescribed eco-labelling for imported tropical 

timber and derivative products. This initiative was challenged in the General 

Agreement on Tariffs and Trade (GATT) Council and Austria changed it 

consequently.533 

The objective of the GATT is to obtain the reduction of regulatory and other trade 

barriers and economic distortions through the prohibition or at least the limitation of 

national measures which exclude imports or impose competitive disadvantages on 

them.534 Import restrictions or bans represent “prohibitions or restrictions” within the 

meaning of Article XI (1).535 

A trade restriction within the scope of Article XI (1) GATT may be justified when it 

is introduced to directly or indirectly protect the environment. Article XX GATT 

provides that states may take measures to protect human, animal, plant life, health or 

safety536 and to conserve exhaustible natural resources.537 The term “exhaustible 

natural resources” is widely construed so as to cover environmentally protective trade 

restrictions. Renewable resources may also fall within the scope of the definition.538 

Components of the environment that are of concern to the community of states can be 

characterized as an exhaustible natural resource.539 World Trade Organization (WTO) 

members are to a large extent free to choose their environmental goals and rules as 

long as the most-favoured-nation principle is respected and the rules are not applied in 

an arbitrary or unjustifiably discriminatory or disproportional way. The clauses have 

to be construed so as to ensure that the object and purpose of the GATT 1994 and of 

the WTO Agreement are not frustrated or defeated. The WTO Agreement favours 
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multilateral approaches to deal with trade issues. GATT aims to make future planning 

of trade possible. Planning is impossible if members can unilaterally impose import 

conditions. 

The WTO panels approved the introduction of trade restrictions for environmental 

purposes provided that such restrictions do not pose risks to the multilateral trading 

system. National restrictions are more likely to cause such a jeopardy than those based 

on international law.540 

Purely national trade restrictions conflict with object and purpose of the multilateral 

trading system since they compel exporting states to comply with varying policy 

standards. Individual states cannot rely on the justification that they act in the interest 

of the world community. Only the community of states itself is competent to identify 

its concerns and adopt protective strategies. In such an agreement all groups of states 

need to be involved particularly those states which face the disadvantages in 

connection with the environmental policies. 

International law based restrictions do not jeopardize the object and purpose of the 

multilateral trade system.541 They are predictable and avoid the establishment of 

conflicting limitations. The UNCED developed the corresponding principle that 

common concerns are to be dealt with international agreements.542 International trade 

law is an incentive to find a multilateral answer to the question of species 

conservation. 

bb) Treaty reactions to address non-participation 

Treaty regimes increasingly adopt measures to encourage cooperation. The financial 

mechanism under the Ramsar Convention grants “preparatory assistance” to non-

contracting parties that have expressed their intention to adhere to the Convention, in 

this way promoting global participation. This innovative move to include non-

contracting parties into a financial mechanism underlines the incentive based method 

of work within environmental law.543  
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Regimes such as CITES and the CBD attempt to prevent non-participants from 

undermining the effectiveness of these regimes.544 Whereby, both of them are now 

almost universal in any event. Non-participants may be treated in such a way as to 

eliminate all the advantages of non-participation. Environmental agreements for 

instance mandate trade restrictions also towards non-members.545 

Under CITES non-members may be required to comply with treaty provisions when 

they intend to trade with member states. Trade with non-member states is regulated in 

Article X CITES and elaborated through resolutions of the CoP. Parties can only 

accept permits and certificates from non-party states whose competent authorities and 

scientific institutions are included in the most recent list compiled by the Secretariat, 

or after consulting with the Secretariat. Parties importing Appendix I and II species 

must require certificates stating that the competent scientific institution in the non-

party state has made a non-detriment finding and that the specimens were not obtained 

illegally. Before allowing trade in Appendix I species with non-party states, parties 

are furthermore required to consult with the Secretariat and to only allow the trade of 

wild specimens in special cases for conservation or welfare purposes. CITES thus has 

a tool for making non-participation unattractive and virtually impossible. 

b) Problem of power asymmetry 
Arguably prospects of successful negotiations are dimmed when power is not evenly 

balanced between negotiators. Power disparity of negotiators may enable the stronger 

party to impose an agreement upon the other parties which is favourable to itself but 

not mutually acceptable. A strong negotiator tends to dictate rather than to negotiate 

and this attitude is likely to provoke resistance of other negotiators and escalate a 

disagreement.546 There are two reasons for states not to negotiate: because they are 

weak and cannot afford to, or because they are strong and do not need to.547 

Interestingly, some studies indicate that negotiators with asymmetrical power make 

more use of integrative negotiation than symmetrical negotiators.548 Presumably, this 
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occurs when the international social structure wields its influence and states attempt to 

avoid reproaches for being uncooperative. 

Two different forms of strength can be distinguished: strategic strength and tactical 

strength. While the first refers to all characteristics and capacities the negotiator 

possesses, the latter refers to action taken during the negotiations. This latter strength 

can be augmented more easily than the former. 

Strategically powerful negotiators are states that are not split by any internal 

differences of opinion and at the same time independent from other states.549 Further 

aspects of relevance are the gross national product (GNP), territorial size and size of 

population.550 

Relevant factors determining the tactical strength are the information at a country’s 

disposition, scientific and technical expertise and negotiating skills. A state can 

increase its tactical strength and it can receive assistance to increases it. 

c) Ways to increase tactical strength 

aa) Gathering and exchanging information 

A state can thoroughly gather information about its own interests as well as those of 

the other parties involved or third states that may become involved. On this basis the 

state can develop alternative proposals in the negotiations, which increases its 

strength.551 The sharing of this information can be provided for during the preparation 

and drafting phase of an agreement. 

States that are strategically weak tend to be less capable to engage in research. Hence, 

rather than providing for the exchange of information, it may be even more helpful to 

provide for joint research undertaken by an international organization or an 

independent network of scientists. These institutions make their findings known to all 

states and thus ensure that they can base their argumentation on scientific data which 

has not been obtained primarily from strong negotiators. 

bb) Coalition-forming 

Coalition-forming helps to strengthen a negotiator. Developing states can reinforce 

their negotiation power when they join together in coalitions. That is why negotiations 
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in a multilateral setting are advantageous for less powerful states.552 In international 

negotiations states form regional or interest groups, which assemble delegations 

originating from the same region or sharing the same political views. They can thus 

distribute conference functions, such as chairman and rapporteur among the 

members.553 

Unfortunately, coalitions are often composed of states with little in common, which 

weakens them. Coalitions must be stable enough to carry on for the time that 

negotiations last, that is, the duration of the treaty negotiations and preferably the 

further development of the treaty by the CoP. They must be flexible enough to adapt 

to changes during negotiations.554 Coalitions are solid and hence beneficial provided 

that they are not based on historical associations but on common issue specific 

interests.555 

UNCCD’s eighth meeting of the CoP (CoP-8) which was held in Madrid, Spain, from 

3 to 14 September 2007 will serve as an example for the practice that states do not 

express their views individually. Instead one among them speaks on behalf of a 

regional/interest group. They develop common positions on the issues to be discussed 

by a CoP.556 

In the context of UNCCD the Group of 77 and China (G-77/China) emphasized the 

usefulness of the Global Mechanism – the subsidiary body that promotes the 

mobilization and channelling of financial resources to affected developing state 

parties.557 They stressed the importance of adopting the budget of the Secretariat for 

2008-2009.558 Also Central and Eastern Europe, the African Group and the Latin 

American and Caribbean Group stated the need for significant financial resources, to 

substantially increase the resources of the Secretariat and to finance the 

implementation of the strategic plan. The European Union, Turkey and Croatia 

promoted the adoption of the strategic plan to ensure a more streamlined and strategic 
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approach for UNCCD. The Plan was also supported by Central and Eastern Europe 

and Africa.559 

(1) Issue coalitions: UNCCD 

Issue coalitions such as the African states that initiated negotiations on desertification 

are the strongest coalitions. Those states’ common aim was to make desertification an 

international concern.560 They contrived to bring their interests to the international 

agenda and they achieved an agreement which reflects their interests even though 

industrialized states were initially opposed.561 

A group of more than 40 African environment ministers resolved to promote a 

desertification convention at a November 1991 preparatory UNCED meeting. Prior 

attempts to address the problem of desertification, the 1977 United Nations 

Conference on Desertification and the Plan of Action to Combat Desertification 

resulting from it, were regarded as failures. The ministers felt that the other 

conventions to be adopted at UNCED reflected only the interests of the non-African 

world. They adopted the African Common Position on Environment and Development 

and the Abidjan Declaration, calling for a convention to combat desertification. 

They succeeded in convincing the international community to put the topic of 

desertification on the UNCED agenda. Agenda 21’s Chapter 12 deals with 

desertification and drought and was initiated by the Organization of African Unity 

(OAU).562 

The African countries’ call for a global desertification treaty at UNCED was opposed 

by the other negotiators. Only France, among the industrialized countries, was in 

favour. Other industrialized countries and the international financial institutions 

tended to put desertification down to inadequate local policies. Even the G-77 

abstained from supporting a desertification convention.563 The African countries 

managed to win the other industrialized countries over proving the strength of their 

coalition.564 
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(2) Coalition of developing states: The G-77 

In spite of divergent preferences and ideological differences, developing states 

grouped together in a strong cohesive bloc: the G-77.565 The G-77 is a move of 

developing states to strengthen their position in negotiations through banding 

together, pooling resources and arguing with one voice. Rather than pursuing short-

term, issue-specific objectives the G-77 pursues more general, long-term objectives 

which are supported by only some among its members.  

There are more than 130 countries in the G-77, stretching from OPEC, China and 

India to least-developed states.566 Their common interest is to raise their standard of 

living which is not specific enough to create a solid coalition for negotiations.  

(3) Negative impacts of coalitions 

Complex coalitions of various constituencies may complicate negotiations. All these 

different constituencies have their own special interests. Coalitions slow down 

negotiations when the coalition needs to reconsider its position, when it needs to 

consult its members, to react flexibly during the course of negotiations. This may lead 

to frustration and render agreements difficult.567 

cc) Resource pools and training 

Apart from the formation of coalitions and information sharing resource pools and 

training for negotiators in general can also help to overcome inequality of 

negotiators.568 The existence of an institutional framework that organizes, invites and 

services an intergovernmental conference to negotiate an agreement, facilitates the 

initiation of negotiations by all states because this framework provides the necessary 

facilities. CITES was negotiated within the process associated with the 1972 United 

Nations Conference on the Human Environment.569 The CBD was prepared by 

UNEP.570 

Special funds for negotiations under the auspices of the UN enable developing state 

representatives to participate. This is seen as a major trigger for the increase of the 
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number of developing state participants.571  The sheer number of multilateral 

environmental and developmental negotiations that take place almost every week 

push developing states and the UN to the limits of their personnel and financial 

capacities.572 

dd) NGOs providing financial, scientific-technical support 

NGOs assist states that lack financial resources to get aware of their interest, enabling 

them to step in for these interests in negotiations with other states. A case in point is 

the cooperation of the Foundation for International Environmental Law and 

Development (FIELD) and the Alliance of Small Island States (AOSIS). During the 

climate negotiations FIELD supported these states, which are particularly threatened 

by a rising sea level. FIELD’s experts provided scientific and negotiation advice and 

drafted a treaty proposal for them.573 

Furthermore NGO members are included into state delegations.574  From their 

inclusion into state delegations on they are no longer representing their NGO but 

bound by official instructions.575 Even when they are parts of a state delegation they 

are argued to represent their own constituencies. Given their superior resources they 

enjoy a high level of power over or even autonomy towards the state they are working 

for which causes representativeness concerns and a credibility loss.576 

Developing states can seek support from international NGOs to promote and advertise 

their interests. It is difficult to convince citizens from the north to lower their living 

standard through measures such as taxes on consumption or spending more for 

certified products. Moral arguments do not suffice to find a mutual gains 

agreement.577 NGOs help with public information campaigns.578 They can mobilize 

citizens in the North and pressure their governments into changing their positions. 
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International NGOs might also provide developing countries with a better inside into 

the priorities of the North.579 

ee) Decision-making by consensus or by voting 

Arguably, decision-making by consensus, as it is applied by most conferences, 

ensures that parties are not simply overruled with a vote when they have objections. 

This increases the influence of weaker states. A voting arrangement that ensures 

procedural equity is used by the Global Environment Facility (GEF). GEF funds 

derive mostly from developed states. Its Council has a greater number of developing 

state members than developed states. There are 16 developing states, 14 developed 

states and two states with economies in transition. Decisions are adopted when 60 per 

cent of both, the total number of participants and of the total contributions, vote in 

favour. Thus, developing and developed states both have to support the decision.580 

2. Indigenous peoples 
States recognize the indigenous right to participate in national and international 

negotiations relating to conservation and development issues. Governments are under 

an obligation to conduct good-faith consultations with indigenous peoples when 

considering legislative or administrative measures that may affect them directly. They 

are furthermore under an obligation to establish means by which these peoples can 

freely participate at all levels of decision-making in bodies whose work may concern 

them and to help develop indigenous institutions and initiatives and where appropriate 

provide enabling resources.581 

Indigenous peoples have the right to decide about their development priorities and to 

exercise as far as possible control over their development. And they have a right to 

participate in the formulation, implementation and evaluation of large-scale 

development policies which may affect them directly.582  

The wording of the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP) goes beyond good faith consultation. It obliges states to consult and 

cooperate in good faith with indigenous peoples through their own representative 

institutions in order to obtain their free, prior and informed consent before adopting 
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legislation or administrative measures that may affect them.583 With respect to the 

intergovernmental level, Article 41 UNDRIP states that intergovernmental 

organizations are under an obligation to contribute to the full realization of the rights 

and obligations set forth by UNDRIP and to ensure participation of indigenous 

peoples in decision-making that may affect them. It has already been ascertained in 

Chapter 2 which rights accrue to indigenous peoples. Decision-making that may affect 

indigenous land and resource rights and their internal autonomy consequently requires 

indigenous participation in decision-making.  

This principle is applied by the Economic and Social Council (ECOSOC) which is 

advised by the Permanent Forum on Indigenous Issues whose independent expert 

members are to equal parts nominated by member states and by indigenous peoples’ 

organizations.584 Well known indigenous organizations are the World Council of 

Indigenous Peoples, the International Indian Treaty Council and the Four Directions 

Council. When the Preparatory Committee for UNCED commenced its work a dozen 

indigenous peoples’ organizations had consultative status with ECOSOC.585 

Indigenous peoples lament their insufficient participation in the too brief, one and a 

half years, preparation phase for the CBD.586 States are under an obligation to ensure 

participation of indigenous peoples in decision-making and a longer negotiation phase 

may be called for when it is necessary for indigenous peoples to participate properly. 

The right to participate raises the question which among the state-recognized 

organizations and groups of indigenous peoples, international indigenous NGOs, 

traditional polities and grassroots movements can legitimately represent indigenous 

peoples in international negotiations. The UN has not yet developed mechanisms to 

ascertain the legitimacy and representativeness of potential representatives. 

Internationally recognized organizations risk to evolve into a “global indigenous elite” 

and to compete with community rooted organizations and traditional leaders and 

institutions that are broadly supported. International fora thus need to find ways to 

establish the legitimacy and representativeness of organizations.587 
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3. NGOs 
Institutionalism focuses exclusively on states as key actors in the international realm, 

leaving other actors such as the increasingly active transnational civil society 

unheeded.588  Yet, while not having a negotiator role, NGO participation in 

negotiations of MEAs has become particularly important starting with the UN 

Conference on the Human Environment (UNCHE) in Stockholm in 1972 and since 

then the activities of NGOs have increased steadily.589 The 1992 Rio conference was a 

watershed for NGO participation. It was attended by 20,000 citizens and activists, 

who outnumbered official representatives by at least two to one.590 

States have increasingly accepted NGO participation in negotiations and decision-

making on the international level. NGOs are now exerting a powerful influence in all 

phases of the creation of multilateral agreements and soft law instruments; although 

their strong position in the early stages of negotiations is decreasing gradually at later 

stages, when more and more use is made of informal meetings, NGOs are excluded 

from.591 

In negotiation theory in general, it is assumed to be preferable to include too many 

people or groups than too few into negotiations. The logistical advantage of a limited 

number of participants is more than out-weighed, by the negative impacts when 

groups feel to be unfairly left out.592 

Arguably, NGOs are better suited to represent environmental concerns than states 

because the latter have to pursue various goals simultaneously and are influenced by 

national self-interest.593 NGOs see themselves as virtually the only actors that truly 

strive to conserve biodiversity and their success is hampered as they are not given 
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standing in governmental fora.594 Chapter 2 outlined that NGOs pursue primarily their 

own interests whose benefits for conservation are sometimes doubtful from a 

scientific perspective. Their work may be to the detriment of indigenous peoples and 

local communities. Furthermore, their lack of or imperfect representativeness, 

independence and accountability need to be kept in mind when considering their 

demands to participate in treaty negotiations. 

a) Informal participation 
NGOs can participate formally and informally in treaty negotiations. The main field 

of NGO activities lies within the informal field of lobbying state delegations, 

providing them, as well as treaty and IO bodies, with information and arguments.595 

Furthermore, they organise parallel gatherings and distribute daily news briefs such as 

the Earth Negotiations Bulletin (ENB) and Eco, about the goings on at the conference, 

making sure that all decisions can be scrutinised by the world’s civil society.596 Their 

reporting can also improve the parliamentary control and alert legislators of 

bureaucratic actions.597 The quality of the ENB reporting earned it the position of a 

quasi-official source of information. Official treaty websites provide links to the ENB 

and even negotiators consult the reports.598 

NGO activities are regarded as being fruitful but their precise effect on negotiation 

results is hard to prove.599 

b) Formal participation 
Since the Stockholm Conference an observer status is regularly granted to NGOs 

enabling them to participate as observers in conferences and contribute oral and 

written statements. Article 71 of the UN Charter states: “The Economic and Social 

Council may make suitable arrangements for consultation with non-governmental 

organizations which are concerned with matters within its competence.” Even though 

Article 71 refers only to ECOSOC, a consultative role for NGOs gradually became an 
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established practice throughout the UN system.600 Within its “Major Groups and 

Stakeholders Branch,” UNEP permits NGOs to comment on UNEP working 

documents in the same time frame as governments.601 

NGO participation in meetings of preparatory committees convened by the UN is now 

provided for under ECOSOC Res. 1996/31. NGOs with consultative status to the UN 

are as a rule accredited to participate. In the case of other NGOs the preparatory 

committee decides about the granting of accreditation. NGO participation is generally 

welcomed and accredited NGOs may make written presentations and at the 

chairman’s discretion they may also make oral statements.602 NGO participation in 

conferences convened by the UN is likewise provided for under ECOSOC Res. 

1996/31. In order to strengthen the role of NGOs, Agenda 21 calls on the UN system 

to consult with NGOs.603 

c) Evaluation 
First of all, local people may well be unaware of their stake in an international 

agreement with implications for their land or animal and plant species. Groups which 

represent the disenfranchised without political connections may need assistance in 

order to estimate, organize and present their interests effectively at the international 

level.604 Large NGOs can support the formation and the effective participation of local 

groups. For local populations to influence decision-making on the national level good 

governance is required as well as democratization, the development of civil society 

and the rule of law. The international promotion of civil society and the inclusion of 

NGOs into international negotiations may serve to compensate deficiencies in 

representativeness within states, that is, make the interests of parts of the population 

that have a particular interest in the matter, be heard within negotiations.605 Indigenous 

and traditional peoples established organizations to express their position effectively. 

Small southern NGOs may have a strong negotiation position thanks to their 

perceived legitimacy.606 
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The largest NGOs have however been founded in the North. It is questionable 

whether such NGOs support indigenous and traditional peoples and other inhabitants 

of biodiversity rich areas. There are UN and other funds, including from international 

NGOs, to cover transportation costs and generally support groups from developing 

nations.607 The relationship between local groups and international NGOs is not 

always supportive and harmonious however as has been shown in Chapter 2. 

A critical analysis of the work of NGOs is sometimes blocked because their field of 

action is considered legitimate and morally just.608 Yet, some authors lament the 

disparity of NGOs from the industrialized North and those from the South and the 

lack of participation of Southern NGOs as well as their comparative scarce 

resources.609 It is argued that Southern NGOs lack capacity to represent their public 

independently in international negotiations.610 They work on community rather than 

on a global level.611 Some Southern NGOs trust more in making the participation of 

their governments more effective than improving civil society participation because 

they are competing with NGOs that are better financed and have better linguistic and 

negotiation skills.612 Northern NGOs receive considerable private and public funds to 

finance their activities and to develop their expertise.613 

Views from Northern NGOs are seen in some instances as “ecocolonialism”.614 

Influence by single-interest NGOs might make it even harder to find a genuine 

common interest. In spite of all these shortcomings the benefits from NGO 

participation should not be ignored. 

4. Members of parliaments 
Much of the considerations on involvement of people’s interests in international law-

making expressed in the preceding sections run to some degree parallel to efforts for 

the democratization of international law-making. Proponents of democratization either 
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seek to advance the domestic parliamentary oversight of governments that act 

internationally or they demand international parliamentary input.615 Parliamentarians 

as elected representatives of civil society are arguably the most suitable 

representatives of public interests in international environmental negotiations. 

International organizations tend to engage with NGOs and to neglect parliaments. 

This attitude should be reconsidered.616 

Members of parliaments increasingly voice their positions internationally and they are 

the only participants in negotiations who are, for the most part, directly 

democratically elected and directly accountable to their voters, thus making 

negotiations more democratic. Parliamentarians organize in international 

parliamentary associations (IPAs) which are also referred to as legislative networks. 

The first IPA, the Inter-Parliamentary Union (IPU) was founded in 1889. IPU 

describes itself as “the international organisation of the Parliaments of sovereign 

States.”617 It functions as focal point for worldwide parliamentary dialogue. Its 

objectives are to “work for peace and cooperation among peoples and for the firm 

establishment of representative institutions.”618 Particularly during the last decades the 

number of IPAs has constantly grown. These institutions are praised by some authors 

for expressing openly criticism of government and for their efforts on behalf of 

international concern, which occasionally influences the intergovernmental decision-

making processes. IPAs are valued as important actors in the complex international 

society. Others state that parliamentarians have so far had no impact on international 

cooperation and intergovernmental negotiations. Their prospects are good due to the 

fact that the international community is getting more and more networked, moving 

away from a hierarchical structure. This permits them to fulfil more functions and to 

institutionalize their involvement in decision-making.619 

An organization such as the IPU can facilitate dialogue and contacts among 

parliamentarians and decide on issues to advocate or promote. Yet, parliamentarians 

have more impact on decision-making when they are a parliamentarian component of 
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an institution or their involvement is at least institutionalized under an IO or treaty 

regime.620 This aspect will be considered in Chapter 4 when negotiations under the 

selected treaty regimes is analysed. 

Since the 1990s, IPU and UN started to cooperate and the worth of parliamentary 

involvement was more highly rated.621 The Millennium Declaration, for once, in its 

paragraph 30 stresses the significance of cooperation between the UN and national 

parliaments and encourages the building of relations through the IPU. 

Another IPA of potential interest in the field of sustainable development is the 

association Parliamentarians for Global Action (PGA), which was created in 1978. 

From 1991 on, the PGA engaged in activities on issues stretching from democracy to 

sustainable development and population growth.622 It has not yet addressed the issues 

of biodiversity conservation though. Their weaknesses are that IPAs tend to suffer 

from a lack of continuity, institutional memory and from a lack of funding.623 

5. Corporations 
Corporations are a powerful political constituency and nowadays they are a major 

presence at many environmental conferences. Governments recognize their 

importance.624 Business sector organizations are granted NGO status and thus enjoy 

the same entitlements as environmental and development NGOs. They underline the 

need for their participation pointing to their own specialist knowledge, inter alia, 

concerning the potential impact of envisaged rules on their industries.625 

Corporations lobby governments and may be more or less successful in influencing or 

shaping their positions.626 Business sector organizations have the most extensive 

resources and consequently the best position to attract state attention within and 

outside of intergovernmental negotiations.627 

The business sector often provides biased information to governments, especially 

when governments are not in a position to undertake their own research. Sometimes 

governmental delegations include members or advisers from the business sector. 
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Business entities moreover involve directly in international organizations, CoPs and 

other conferences.628 Individual businesses or business initiated NGOs (BINGOs) are 

granted a consultative status and a right to attend meetings and to table papers. Repre-

sentatives of some 700 corporations were present at the World Summit on Sustainable 

Development (WSSD). The International Chamber of Commerce and the World 

Business Council on Sustainable Development (WBCSD) established the BINGO 

Business Action for Sustainable Development as a representative of business interests. 

They succeeded in weakening the references to corporate responsibility contained 

within the Johannesburg Plan of Implementation. 

Under the CBD business representatives are even nominated for membership to the 

CBD panel of experts and the ad hoc open-ended working group to address access to 

and the benefit sharing of genetic resources.629 The CBD CoP encouraged business 

representatives to participate in CoP meetings, meetings of the Subsidiary Body on 

Scientific, Technical and Technological Advice (SBSTTA) and other meetings.630 

Moreover, the CoP encouraged national focal points to include private sector 

representatives on national delegations to CBD meetings and to nominate them to 

expert groups.631 In fact, a number of delegations to recent meetings included business 

representatives who facilitated communication with the business observers attending 

meetings.632 

This participation raises concerns about undue corporate influence. Yet, it forms part 

of the CBD effort to raise awareness for the linkages between business and 

biodiversity and the relevance of CBD negotiations for business.633 

Because of their power the business sector influence on the development of 

environmental rules seems unavoidable. Given their participation in decision-making 

they should arguably be under a duty to comply with MEAs especially in light of their 

position as primary direct causes of environmental harm. Arguably, environmental 

law can be effective only provided that it succeeds in controlling corporate activities. 

It is a paradox to see law as a response to dynamic collective action problems and to 
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involve business representatives in its development yet not to have any business 

duties.634 Consequently, development and environmental NGOs endeavour to make 

corporations accountable under environmental and human rights law.635 

It is important to capture corporate awareness and interest in conservation as they, in 

particular large transnational corporations and BINGOs, can play an important role in 

treaty compliance. They can provide technical training and guidelines advising 

companies to become more environmentally sound and they can support governments 

financially. They participate actively in projects set up to meet environmental 

commitments in the South. They have a prominent role in Agenda 21, Rio+5 and the 

Johannesburg Plan of Implementation and the Public-Private-Partnerships.636 

The business sector can also monitor company compliance and exert pressure by 

refusing to certify a product, the publication of the findings of an audit and denial of a 

BINGO membership. The sector cannot be relied on to be very active in these fields 

though since profits remain their objective.637 

III. Drafting of rules of procedure and agenda setting 
As another preparatory step the rules of procedure and the agenda for negotiations 

need to be drafted. The first settles aspects such as the location and the timeframe for 

negotiations and relations to the press.638 Where the press is concerned, it is helpful 

when negotiators agree to make only joint press releases and organize only joint press 

conferences.639 

When drawing up the agenda for the negotiation the range of issues may not be too 

wide, since this may lead to superficial discussions or it may demoralize negotiators, 

nor may it be too restricted since every negotiator’s key interest needs to be included 

and sufficient aspects need to form part of negotiations to allow for creative mutual 

gains negotiation.640 A possible expedient may be to cluster potential agenda items 

under wider headings and then to draw up a priority list with these headings.641 If 

possible the agenda sequences complex tasks into manageable pieces or provides for 
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items to be discussed by subcommittees. When it takes longer than foreseeable to 

discuss an agenda item, it should be possible to reorganize or even eliminate agenda 

items and to add emerging issues.642 

IV. Exchanging information or joint fact-finding 
Well informed negotiators have a wide range of alternatives to suggest and are 

therefore better able to solve differences.643 The formation of assumptions, opinions 

and even values hinges upon credible information. The two options to ensure well-

informed negotiations are first, to gather information separately and exchange it or 

second, to engage in joint fact-finding. 

1. Information sharing 
Assumptions which are based on flawed information can be corrected through 

information sharing. This is just one example to show that gathering and exchanging 

information is very important for negotiations.644  Negotiators can share the 

information they have obtained from experts. Advancing the knowledge of actors is a 

central concern of constructivists and legal interaction theory since this knowledge 

influences the decision-making. Dialogue is seen as one way to advance knowledge 

and to create new ideas which alter self-perception and behaviour. Dialogue provides 

reasonable arguments which tend to have some weight.645  

2. Joint fact-finding 
Joint fact-finding of negotiators can be very useful not only to counterbalance the 

asymmetric power of negotiators.646 Joint fact-finding may work against the tendency 

to accept or selectively perceive only data which is in support of the original position.  

Negotiators should specify the information and the sources of information, which 

would make them rethink their attitude.647  The development of a shared base of 

knowledge prevents a polarized advocacy science which tends to undermine 

credibility of all science even though this shared knowledge will be interpreted and 
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valued differently.648 The joint fact-finding can also engender a propitious working 

relationship for negotiations.649 

In environmental negotiations scientific data which shows environmental damage may 

motivate some governments to strive for an international solution to protect their 

country from harmful actions abroad or the environment as a whole. This data is 

usually questioned by states that are concerned about economic drawbacks caused by 

potential protective restrictions.650 Common scientific data would help to alleviate 

these doubts and differences of appreciation. Chapter 4 will address the question of 

whether scientific bodies established under the considered treaty regimes as well as 

epistemic communities and scientific networks assisting them, bring the said 

advantages of joint fact-finding. 

V. Prenegotiations 
In the case of high level conferences the preparation phase encompasses many more 

activities than those described above. Documents adopted by those conferences are 

usually prepared beforehand.651 The preparation is undertaken first on the national 

level of interested states and subsequently in preparatory committees, which decide on 

objectives and extent of the negotiations and develop treaty drafts. If they have been 

well prepared, conferences can provide an opportunity for substantive discussions.652 

C. Negotiation of instruments 
States that negotiate an international treaty regime generally aim to reach an 

agreement that is acceptable to all participating states.653 

I. Two negotiation strategies: zero sum approach or mutual gains negotiation 
There are two approaches to negotiation. The “zero-sum” approach, surmises that 

there is only a limited amount of gains to be made. These are balanced among the 

negotiators. One side’s gain automatically means a loss for the other side.654 
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Negotiators who follow this approach tend to pursue their goals by trying to convince 

others to concede. Negotiators stick firmly to their demands and use pressure.655 

The second approach is the integrative or mutual gains negotiation. Integrative 

negotiation avoids focusing on “win-lose” or “yes-no” dichotomies which are present 

within the “zero sum” approach.656 This approach involves yielding in some instances 

because it is impossible to find solutions for unrealistic aspirations. This means that 

parties, first of all, need to ascertain which of their aspirations are realistic in order to 

decide on which issues to undertake mutual gains negotiation.  

Negotiations can be successful provided that negotiators have not only opposing but 

also common interests. When opposing interests are prevalent, negotiations will be 

competitive rather than cooperative.657 A mutual gains solution depends on setting an 

appropriately cooperative tone.658  Negotiators trained while the realist theory 

dominated international relations have a tendency to be led by considerations about 

relative gains and competition and engage in zero sum bargaining. Growing 

confidence in the integrative negotiation approach would mean that negotiators are 

increasingly guided by this approach.659 

II. Five ways to obtain a mutual gains solution 
Five different strategies which may also be combined may lead to a mutual gains 

solution: 

(1) scarce resources are augmented; 

(2) each party makes concessions on issues that are of inferior importance to itself 

and of great importance to the other parties; 

(3) Some parties obtain their aspirations while the others’ expenditures are 

lowered or eliminated; 

(4) Some parties obtain their aspirations while the others are compensated; and 

(5) a solution is found that meets the high priority interests of all parties.660 

Numbers 2 to 4 are forms of the so called “package deals,” that is, the strategy to 

create linkages between different wishes that are not necessarily interrelated.661 This 
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striking of package deals requires the contemporaneous presence at negotiations of 

several branches of government, or representatives with authority in several fields, 

such as the environment and economy, permitting the consideration of issues from a 

holistic perspective.662 

1. Their practical relevance 
With respect to the first strategy, the augmentation of resources, two options can be 

envisaged. Technological innovations or shifts in resource availability may help 

negotiators to agree.663 This means that the promotion of the development and 

application of techniques and technologies that facilitate the conservation of 

biodiversity fall within this first category. A case in point are techniques for the 

intensification of sustainable agriculture.664  Where the improved availability of 

resources is concerned, natural biodiversity can of course not be increased. Yet, and 

this proved to be relevant under CITES, ranched animals and artificially propagated 

flowers can replace their wild counterparts665 and thus help negotiators to agree. 

An example for a package deal is the shift in the US position with respect to the 

negotiations aimed to combat desertification. During the UNCED preparations the US 

had rejected the idea of a convention to combat desertification but later shifted its 

position hoping to obtain, in return, African support for its positions on issues such as 

forests. This instance points to the difficulty to distinguish between a political 

compromise with random concessions and a mutual gains solution. It is decisive 

whether both states perceive the aspects in which respects they have given in as of 

low priority while the ones where they have achieved their aspirations are of high 

priority. Developed states give greater importance to the problem of climate change 

than developing states. Developing states pointed out that this problem has been 

addressed more vigorously than priority issues of the South, such as desertification. 

Such unequal treatment is a disincentive for cooperation and the opposite of the 
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mentioned option to make integrative package deals. The extension of the GEF to 

cover desertification was a step to counterbalance this neglect.666 

Another notable example for a package deal is the CBD and in particular its third 

objective. The CBD is hailed as part of a new generation of international conventions 

that seek to reconcile the “development imperatives of the South with the 

environmental exigencies of the North.”667 The convention recognizes that developing 

states prioritize poverty eradication and development. The third objective of the 

Convention is the access to genetic resources and the fair and equitable sharing of 

benefits arising from their use. The provisions on benefit-sharing call on states to 

balance the interests of biodiversity rich states that provide genetic material for 

pharmaceutical and industrial use and states that have the means to exploit this 

material.668 States are requested to facilitate access.669 In return benefits are shared. 

Benefit sharing may comprise the granting of access to and transfer of technology 

which makes use of those resources,670 the sharing of research results,671 participation 

in biotechnological research and development activities.672 

CITES shift towards more flexibility for specific country interests can serve as an 

example for a solution that accommodates all interests. One step towards making 

CITES more adaptable to the varied situation across range states was taken with the 

Ford Lauderdale criteria which authorized the “split-listing” of species. The much 

contested question, whether or not to permit the split-listing of a species, that is, the 

listing of different populations of a species in different appendices, had particular 

relevance with respect to elephants. Southern African countries rejected the 1989 

listing of all elephant populations in Appendix I. In 1997, the parties reached a 

compromise and agreed to leave the highly threatened East African populations on 

Appendix I, whilst downgrading the Southern African elephants to Appendix II.673 

This flexibility helps to respond to all countries’ interests. It is said to have harmful 

effects though since selective bans make it difficult to monitor compliance with an 

agreement. Total bans, possibly backed by compensation schemes, are therefore 
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favoured by some authors.674 Substituting commercial revenues is hard to realize as it 

requires additional international funding which is a constant problem. 

2. Application of financial mechanisms 
Many multilateral environmental treaties contain rules for funding, financial 

mechanisms and technology transfer, making the third and fourth ways to reach a 

mutual gains solution seem the most commonly applied or at least the most obviously 

detectable alternatives. There is a notable shift in international law and international 

environmental law in particular, which occurred in the course of the last three 

decades, away from confrontational means towards incentives and financial assistance 

for implementation and compliance.675 Do those financial mechanisms at the same 

time provide compensation and lower the costs in order to achieve an integrative 

agreement? 

CITES, as well as most conventions that were adopted before the Rio Conference, 

lack incentive measures. CITES’ Trust Fund’s purpose is to meet administrative 

costs.676 Many environmental agreements use their own financial mechanisms. Others 

rely on the GEF to provide compliance assistance. GEF was created to assist 

developing states to meet their international environmental obligations. Later, states 

of Eastern Europe and the former Soviet Union were supported as well.677 

Financial assistance might be provided as compensation for non-use of a site as well 

as to lower the costs of the establishment and management of a PA. The payments 

may thus be at the same time a compensation and the lowering of costs of 

participation in and implementation of the agreement. Those two alternatives 

correspond to the third and fourth alternative ways to reach a mutual gains solution 

mentioned above. 

Usually, financial mechanisms compensate incremental costs, that is, costs for 

implementation of and compliance with an agreement. While the issue of assistance 

for implementation and compliance will be examined in Chapter 5, financial 

mechanisms will be taken into consideration here to determine whether or not they 

compensate states or lower their costs and thus help to achieve a mutual gains 
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solution. Even though financial provisions are meant to encourage and facilitate 

implementation and compliance they may also render an agreement more attractive 

and hence a mutual gain. In the context of PAs incremental costs are caused by the 

identification, establishment and the effective management of a PA. No consensus has 

so far been achieved regarding the scope of the term “incremental costs” though and 

the views of GEF and the various CoPs may differ. It is therefore necessary to 

construe the text of each financial mechanism contained in an environmental 

agreement and the pertaining decisions of treaty organs individually to decide which 

costs are included.678 

a) The World Heritage Fund and the Ramsar Small Grants Fund 
The WHC and the Ramsar Convention both possess a financial mechanism. Both 

conventions established a fund with a relatively small budget: the Ramsar Small 

Grants Fund (SGF) and the World Heritage Fund (WHF).45 Neither convention aims 

to compensate for incremental costs. This objective would not be feasible given their 

limited financial capacities. Instead the conventions attempt to increase funding 

through partnerships with other organizations such as the UN Foundation. 

The WHC provides for compensation for national protective measures in the interest 

of the international community. The World Heritage Fund allocates funds to sites that 

are acknowledged to be of outstanding international importance. It engages in the 

preservation and identification of such sites. 

Under the Ramsar Convention projects that promote the implementation of the 

Convention’s triennial Work Plan are financed. Due to its small budget the Small 

Grants Fund supports small-scale projects. This is meant as a stepping stone for more 

extensive projects that are subsidized from other sides.45 

Neither fund envisages a compensation scheme for the setting aside of land. The 

compensation for national efforts in the global interest within the World Heritage 

Fund and to some extent the Ramsar Small Grants Fund, are more a general and 

somewhat vague philosophy underlying the exchange. 
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b) The Potential of the Global Environment Facility (GEF) to Compensate for 
Protected Areas under the CBD 
The CBD has an elaborate financial mechanism, making it the only convention with a 

potential to provide substantial compensation for the establishment of PAs.679 The 

CBD in its Article 20 on financial resources provides that: “The developed country 

Parties shall provide new and additional financial resources to enable developing 

country Parties to meet the agreed full incremental costs to them of implementing 

measures which fulfil the obligations of this Convention and to benefit from its 

provisions.” 680  Additionally, developed countries shall provide resources, so 

developing countries can meet the costs agreed between them and the CBD’s financial 

mechanism, established under Article 21 CBD.681 Other parties can voluntarily 

provide financial resources.682 

GEF’s focal area of biodiversity functions as the financial mechanism of the CBD. 

GEF’s objective is to assist developing states in environmental protection and the 

promotion of sustainable development. Most resources are allocated to facilitate 

states’ compliance with treaty regimes. To a lesser extent GEF supports capacity 

building to attain the necessary standards for entering environmental regimes. Thus, in 

addition to its function as treaty-specific financial mechanism for, inter alia, the 

protection of biodiversity, it promotes specific environmental activities.  

GEF is guided by and accountable to the CBD CoP.683 The CBD organs established 

eligibility criteria for projects to receive grants. Projects are required to be of global 

benefit and to compensate for the agreed incremental costs of the implementation of 

the Convention.684 

GEF finances, inter alia, projects promoting PAs, for example, the Brazil-Amazon Re-

gion Protected Areas Program (ARPA). Even though the arising costs are of global 

benefit and also fall within the definition of agreed incremental costs, the GEF grant 

only covers the basic costs. It is to attract additional external funds.685 The GEF falls 

short of compensating incremental costs under the CBD. 
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III. Guidelines helping to obtain a mutual gains solution 
The following guidelines help to find a mutual gains solution: 

(1) Being firm about fundamental interests, unless they prove to be unattainable, and 

at the same time flexible about the ways to achieve them, that is, flexible to modify a 

position (interest-based instead of positional bargaining).686 This way parties are open 

to consider a different conflict-solving way which is advantageous also for the other 

parties.687 

(2) A good working relationship is important for negotiations. States can achieve this 

by stressing everything they have in common rather than aspects that divide them. 

Understanding each other’s history and culture may help to establish working trust, 

that is, a belief, that the other party is prepared to shift its position to render mutual 

gains possible.688 

Where the cultural background is concerned, Westerners, generally speaking, have a 

more individualistic approach and place little importance on the context of 

negotiations, while, for instance, persons from Asian, Latin American or Egyptian 

“high-context” societies view the context as crucial. The western negotiation style is 

more direct and results-orientated. Contrarily, for the latter groups the most important 

aspect is attending the relationship.689 Conscience about the respective attitudes 

towards the relationship may help to prevent a worsening of atmosphere during the 

course of negotiations. 

(3) Exchanging information to clarify which are priority issues and which are the 

interests underlying their positions.690 

(4) Parties are required to reframe (reconceptualize) issues. When issues are framed as 

shared values this advances problem solving. When they are framed as distributive 

values, zero sum bargaining is more likely.691 

(5) Parties engage in “no-fault” brainstorming”, that is, they suggest potential 

resolutions for discussion without being bound by them and comment on the other 
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side’s ideas on a non-committal bases. This way the number of ideas that are 

expressed and discussed is increased.692 

(6) Setting deadlines, after which the outcomes become worse and other external 

pressure may lead to an interpretation of proposals in a more positive light. 

Consequently negotiators do not seem weak neither to the other side nor to the own 

constituencies when they offer concessions.693 Deadlines frequently move negotiators 

towards yielding.694 Summit meetings, such as UNCED, may serve as deadlines for a 

negotiation process. They provide a fixed date until which an agreement has to be 

signed and therefore prevents protraction of negotiations. Only when negotiators 

manage to conclude an agreement will the conference be seen as a success. Serial 

conferences (for example CoPs) do not impose a deadline in the way of “one-off” 

conferences, given that unresolved issues can be brought up at the next round of 

negotiations.695 

On the other hand it may be that the parties’ sense of urgency, created through a 

deadline, is more important than the deadline itself.696 

IV. Confidentiality or transparency of negotiations 
Negotiations may be most successful when held in privacy, without media coverage 

and interference from each side’s constituents. This helps to lower the risk of rigidity 

of positions, caused by the intention of the negotiator to impress its own constituents 

with toughness.697 

Multilateral environmental negotiations are divided into a formal part which is open 

to the public and during which decisions are made by vote or consensus and an 

informal part during which decisions are prepared. While the weight of participants is 

evenly balanced when decisions are adopted and each state casts one vote, their 

weight in informal deliberations depends on their strength.698 

Informal negotiations may take place in small groups, often composed of only one 

representative from each negotiator. They are simply referred to as working groups or 
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meetings of the “friends of the chairman”.699 The division into formal and informal 

negotiations underlines the unofficial nature of statements made in the unofficial 

negotiations. For researchers these meetings’ lack of record poses the problem that the 

evolution of negotiations is impossible to ascertain. Sometimes not even interpreters 

are present which disadvantages negotiators who lack sufficient proficiency in 

English, the main working language.700 

Privacy and confidentiality may be necessary for successful negotiation in some 

areas.701 It may help to agree but at the same time it may make compliance difficult. 

When an agreement has been reached without constituent participation it is quite 

probably not supported by the people concerned, who have to be relied upon to ensure 

compliance.702 Negotiations in privacy promise only success if the negotiator enjoys 

confidence from and authority over his constituents. 

Sometimes states themselves seek public notice and issue press releases in order to 

arouse public pressure to influence the position of other negotiators.703 International, 

environmental negotiations engender particularly strong media interests. This is true 

even for negotiations among scientific experts. Media coverage is particularly 

extensive when negotiations take place outside the traditional negotiation venues and 

the host government hopes to be associated with a negotiation success and engages in 

a public relations campaign.704 Media coverage tends to create public expectations, 

which put pressure on negotiators to agree on commitments, given the media’s 

support of ecological lobbies.705 

In the interest of effective implementation and future negotiations negotiators should 

not succumb to the temptation to sell the agreement to the own constituency as a 

victory, emphasizing gains and hushing up own concessions. This is particularly 

important where the conclusion of negotiations is reported in the media.706 
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Under treaty regimes privately held meetings may be provided for. As an example 

UNCCD CoP meetings are held in public, unless otherwise decided.707 Meetings of 

standing subsidiary bodies are equally public unless the subsidiary body objects. On 

the contrary, meetings of ad hoc subsidiary bodies are private unless it objects.708 

V. Aspects making negotiations difficult 
The substance of the issue being negotiated itself can be the reason why it is difficult 

to resolve differences through negotiations. For once, the sheer complexity makes it 

difficult to fathom which settlement would be equitable, that is, whether it correctly 

reflects weight and legitimacy of claims. On the other hand the great complexity of 

disputed issues arguably opens opportunities for sequencing and packaging and thus 

enhances the chances of successful negotiations.709 

At the basis of differences there are quite often divergent values and norms, or 

ideologies rather than interests. This complicates the attempt to discuss objectively.710 

Negotiators may be prevented by their emotions to clearly perceive the other’s 

interests. Emotions also lead to communication problems because they are hard to 

understand for the other parties.711 

North-South negotiations in the past very much suffered from this. North-South 

negotiations were highly contentious until the 1980s. The North usually focused on 

economic mechanisms and outcomes, the South on morality. This made them 

inflexible and unable to budge from their position. 

In the 1960s developed states considered conflicts of interest between themselves and 

developing states to be merely caused by a legacy of anti-colonialism, to be 

unsubstantiated and to reflect immaturity of developing states. Negotiations thus 

tended to be emotional. When issues giving rise to a conflict of interests are clearly 

defined as such, discussions will be more concerned with facts and increase the 

practical awareness of the problems of the others.712 
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In conflicts in which vital interests are at stake (for example, issues of sovereignty or 

territorial integrity, or concerns about scarce resources), negotiations will be tough.713 

In negotiations concerning the administration of land, the differing world views and 

modes of negotiation of persons from industrialized states and indigenous peoples 

further complicate matters. The traditional aboriginal relationship to land is based on 

the values of equity, cooperation and reciprocity that are reflected in local authority 

and common access. The relationship to land for persons from industrialized states is 

based on values of competition, exclusive rights to resources and centralized 

management authority.714 

A serious loss of face for diplomats in negotiations can entail a similar loss of 

“honour” of the country being represented.715 This emotionally loaded aspect may 

obstruct a rational and efficient negotiation process. Especially because a negative 

impact on the public opinion and dissatisfaction of the parliament are to be expected. 

In the effort to avoid resistance from parliament and public opinion agreements are 

kept vague and contradictory.716 If the national opposition sheds negative light on the 

negotiations this may threaten the negotiator’s power. The negotiator may prefer 

inactivity as a consequence.717 

On the other hand, the preparation of an agreement and the identification with an 

agreement’s success by a country’s officials and bureaucrats may ensure continued 

efforts because of concerns about personal reputation.718 

In multilateral environmental negotiations it may well be that all parties frustrate 

progress, because they fear the short-term costs which the decisions may incur, even 

though they would benefit from them in the long-run. 719  Participants of large 

international and publicized negotiations do not necessarily take part in these events 

with the purpose to reach an agreement on items on the agenda. Conferences on high 

level have a propaganda value for both the countries and the individuals involved. 

Conferences may serve to arouse the perception in their constituency that 
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governments take environmental concerns seriously and that they are engaging in 

consequential action.720 

When stakeholders cannot be clearly identified (this may be relevant with respect to 

indigenous peoples or local communities) or the previous relationship of the 

negotiators has been hostile this complicates negotiations.721 States that suffer from 

internal discord or communication difficulties between the representative at 

negotiations and the constituencies may pose insurmountable challenges for 

negotiations.722 

Moreover, the strategy of negotiators may obstruct effective negotiation outcomes. A 

negotiator may pursue a strategy of concealing and deceiving the “adversary,” for 

example, presenting exaggerated claims, to achieve more extensive concessions while 

reducing the own concessions.723 Without any knowledge of each others real interests 

and priorities it is quite unlikely that they will reach a settlement which 

accommodates both sides. This strategy also damages trust between the negotiators. 

Without a certain level of trust negotiators will not be prepared to make concessions 

which might bring a temporary unilateral disadvantage because they will not trust the 

other side to stick to its promised concessions. 

Negotiators may also frustrate negotiations because they hope that future negotiation 

terms may be advantageous due to a weakening position of their adversary or due to 

stronger external pressure. This strategy may be prompted by a negotiator’s fear that a 

demonstration of eagerness to settle may be exploited. When all negotiators act 

accordingly they will remain deadlocked.724 Especially when negotiators have been 

trained in negotiation strategies they generally respond in-kind to the other 

negotiators’ behaviour. Negotiators therefore stand a good chance to have a mutual 

gains negotiation when they apply a mutual gains approach.725 

Negotiation success may also be hindered through psychological reasons. A proposed 

exchange of concessions may be declined because the negotiator feels it is unfair. 

Negotiators tend to attribute greater importance to losses than to gains which may 
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make them reluctant to bargain even when this would quite probably lead to mutual 

gains from an objective point of view.726 The simple act of giving up a concession 

increases the value of this concession to the party which is giving it up. Own 

concessions are calculated in a way to maximize their potential value while 

concessions of the opposing side are calculated so as to minimize their value.727 

Suggestions are also devaluated simply because they derive from the adversary.728 

This is true in particular when concessions are offered unilaterally. People tend to 

search for causality to explain the behaviour of others. Where there are no other 

satisfactory explanations this drives them to devaluate proposals. It is however 

possible to show good-will which will be reciprocated by offering a concession 

instead of being viewed as weakness which prompts exploitation. One way is to invite 

other negotiators to choose the initial concession they would most appreciate from a 

list of concessions. This would be accompanied by a statement that reciprocation is 

expected.729 

When there have been opportunities in the past to settle differences which did not lead 

to any settlement, it will be even harder for negotiators to agree to a settlement under 

the same conditions at a later date when there have been additional costs of delay.730 

VI. Conclusion of a written agreement 
The negotiation outcomes need to be translated into a written agreement.731 A useful 

way to achieve this is the “single-text procedure” in which a participant or a small 

group of participants is asked to draft the text of an agreement which contains the 

outcomes of the negotiations. This text is then circulated among the negotiators, who 

can suggest modifications, until everyone is willing to subscribe to it.732 

D. Evaluation 
Chapter 3 examines whether the selected biodiversity-related conventions have been 

negotiated in an integrative way. It sets forth several conditions that render 

negotiations integrative. First of all, the state or states which initiate treaty 

negotiations are in a relatively good position to determine a treaty’s approach and the 
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less powerful states should use this fact in order to shift to some extent the power 

imbalance. Taking the initiator role they can avoid that a treaty focuses mainly on 

trade and finance issues which would make them depend on moral arguments to claim 

assistance from the North. On the contrary, they can determine a subject of priority 

interest to them such as land degradation or an issue where they have an economic 

stake such as biological resources. While UNCCD was initiated by African states to 

address their priority problem of land degradation, roughly two decades earlier, when 

the adoption of CITES was prepared, developing states failed to play a role in the 

preparation of the Convention. They later on had to adjust the Convention through the 

means of the CoP. 

Environmental law provides developing states with a strong moral and legal position 

which is based on the Northern overexploitation of natural resources the South has not 

contributed to. While the principle of common but differentiated responsibility, which 

flows from this onesided overexploitation, is not accepted as general legal concept, it 

has led to developed states providing for financial resources for sustainable 

development and capacity building. The attribution of the concept of common 

concern of humankind to biodiversity underlines the global significance and the 

applicability of the concept of common but differentiated responsibilities. A second 

argument which strengthens the Southern negotiation position is that development 

restrictions placed on them bar them from the unlimited development that the North 

has pursued. 

The second aspect in the preparation of negotiations which is of utmost importance is 

the question who may negotiate and who should participate in negotiations in some 

other form. States have lost somewhat their exclusive position as a result of the 

business and ecology lobbyists who are present at negotiations and the so-called 

Track 2 diplomacy accompanying official negotiations. In accordance with the 

constructivist and the interactional law theory, this thesis considers that law needs to 

be constructed by a broad variety of stakeholders. Only those norms will be perceived 

as legitimate and will be complied with.  

With respect to states, wide state participation in negotiations is preferred to a 

participation of the most committed states. This wide participation brings a maximum 

number of states under the socializing effect of the treaty. 
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In order for a large number of states to participate in negotiations, multilateral action 

must be more advantageous to them than unilateral action of all states. States with in 

interest to advance conservation will favour multilateral action because advancing 

conservation on their own is not feasible. Nor is it permissible under international 

trade law. 

Examples of mechanisms, rendering participation in treaties more attractive are the 

“preparatory assistance” granted by the Ramsar Convention fund. In addition to 

incentives of this kind, non-participation may also be counteracted by removing the 

advantages of non-cooperation. Consequently, CITES imposes similar obligations on 

trade with non-members as those existing with respect to trade between its members. 

When the power of states taking part in negotiations is unevenly balanced this 

threatens integrative negotiations because the stronger states risk to dictate. States can 

be strong in two distinct ways. They can possess strategic strength, which means that 

a state’s characteristics and capacities make it strong, and tactical strength, meaning 

that its actions during the course of negotiations make it strong. Tactical strength can 

be raised through various means. The sharing of information and data or collective 

research are just two methods. Coalition-forming is another option which has been 

successfully used by African states promoting the adoption of UNCCD. The G-77 is a 

well-known and long-standing example of a coalition to increase tactical negotiation 

strength. However, its lack of shared specific interests renders it rather ineffectual. 

However, the inherent risk of coalition-forming is that they may slow down 

negotiations due to the need of reconsidering the coalition negotiation strategy. 

Providing of resources and training to negotiators is a further means of strengthening 

them. Usually, negotiations take place under the auspices of an international 

organization, which in providing negotiation services, can unburden negotiators and 

level their strength. Unfortunately, the sheer number of negotiations is overburdening 

the UN’s capacities to provide such assistance. 

NGOs can assist by improving negotiation skills and information at a state’s 

disposition. The risk is that the NGO may in fact dominate the state and push through 

its on interests in the guise of assistance. 

NGOs can increase tactical strength by raising awareness of Southern needs and 

interests in Northern constituencies. Decision-making by consensus or majority 
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requirements of the kind used by GEF ensure that weaker states are not simply 

overruled. 

Indigenous peoples are given NGO status to participate in negotiations. However, 

their land and resource rights are directly affected by rules on biodiversity 

conservation and indigenous peoples should therefore be negotiators in their own 

right. Mechanisms to ascertain the legitimacy and representativeness of potential 

representatives of indigenous peoples still need to be determined. 

NGO presence at international negotiations has been increasingly accepted by states 

and steadily increased since 1972. All advantages that NGO participation in 

negotiations may bring cannot change the fact that they themselves define their 

agendas and set conservation or development priorities which may be incompatible 

with local interests, majority interests and scientific advice. Nor does it change their 

imperfect representativeness, independence and accountability. 

Their main activities lie in the informal field of lobbying state or IO representatives or 

providing news briefs about conferences. The effect that these efforts have remains 

indeterminate. In addition, NGOs are increasingly authorized to participate as 

observers and contribute oral and written statements to the negotiations. 

The power imbalance existing between NGOs from the North and those from the 

South does also have its effects on their participation in international fora. While there 

are travel funds and other assistance for NGOs from the South their interests are still 

underrepresented. The question remains whether the extremer views held by NGOs 

speaking in the name of an undefined minority from the North, make it harder to find 

a mutual gains solution. Furthermore, a doubt remains whether the assistance 

addressed to civil society in the South had better be invested in the government 

sectors, which at least in many cases are more democratically legitimized than the 

NGOs. 

The international involvement of parliamentarians might be a solution to these 

concerns. Unfortunately, the participation in negotiations of parliamentary 

associations is still underdeveloped. 

The business sector is a major presence at governmental negotiations of 

environmental agreements. Business involvement in negotiations has the advantage to 

make corporations aware of the issues of conservation and sustainability and the 
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contribution that is expected or even required of them. It risks to give them undue 

power over states and the decision-making process. On the other hand, this influence 

is unavoidable, given the financial resources and their crucial role for the states’ 

economies. Hence it seems preferable to address the legitimacy problems of Business 

influence in the open and create as much transparency by institutionalization as 

possible. The participation of the business sector furthermore strengthened the 

argument for legal obligations deriving directly from international agreements. In the 

same way that NGOs cannot require democracy standards of states and scientific 

precision they do not comply with themselves, corporations cannot legitimately refuse 

to be bound by standards they themselves have helped to create. 

In order to prepare negotiations, negotiators should engage in information sharing or 

in joint fact-finding. Being well-informed is essential to open opportunities for 

creative negotiations and to avoid disagreements as a result of misconceptions. 

In the negotiations themselves, negotiators can pursue two distinct strategies. They 

can choose the “zero sum” approach, which means that they consider that there is only 

a certain number of gains to be made in negotiations and one negotiators gain means 

automatically the others loss. These negotiators tend to try and convince the others to 

give in and they may use pressure. As second alternative they may choose the 

integrative or mutual gains negotiation approach which avoids the dichotomies 

present in “zero-sum” bargaining. 

Among the five strategies that are applied to obtain a mutual gains solution the first 

strategy, the augmentation of resources, can be helpful for conservation and 

development in the way that techniques and technologies can be developed and 

applied that improve the conservation of biodiversity. Moreover, the demand for 

certain specimens of endangered species can be supplemented by ranched or 

artificially propagated specimens of the same species. 

Package deals can also lead to a mutual gains agreement. The third pillar of the CBD 

is a typical example of such a package deal. While developing states are called on to 

facilitate the access to their biological resources, developed states are required to 

share the benefits gained from these resources. Under CITES the authorization of 

“split-listing”, that is, the listing of different populations of one species in different 

appendices, is also such an attempt to integrate all parties’ interests. Nonetheless, split 

listing is rejected because the commerce in the population of one species makes the 
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ban on another population hard to monitor. Many conventions work with financial 

mechanisms or technology transfers, making the agreements financially attractive to 

those states which would otherwise not see their interests reflected in them. CITES 

like many conventions that were adopted before the Rio Conference lack a fund for 

compliance assistance. Most conventions that were adopted subsequently have such a 

fund or use GEF for this purpose. These financial mechanisms grant incremental 

costs, that is, they assist in the implementation and compliance. At the same time they 

make agreements more attractive and may therefore turn them into mutual gains 

agreements. 

GEF, as the CBD financial mechanism has a potential to compensate for and to lower 

the cost of the establishment of PAs. In practice, GEF fails to fully compensate full 

incremental costs arising from the establishment of PAs. 

In order to achieve any of the ways to a mutual gains solution, a number of guidelines 

need to be followed. It is important to engage in interest based negotiations, that is, to 

be firm about core interests but flexible about the way to achieve them. A good 

working relationship is important and can, inter alia, be achieved through 

consciousness about each other’s history, culture and negotiation style. A 

reconceptualization of issues may be needed in order to frame them as shared values. 

The number of ideas within the discussion can be increased through “no-fault 

brainstorming”. Finally, deadlines may be advantageous because they may move 

negotiators to see proposals in a more positive light and to make concessions without 

seeming weak. 

The decision about how much privacy or how much transparency is needed for 

negotiations cannot be answered in general, definite terms. Negotiating in private can 

exclude excessive and counterproductive pressure from constituencies and may make 

negotiators more cooperative. On the other hand, transparency is needed in order to 

obtain a legitimate agreement that is well-complied with and pressure may exhilarate 

otherwise frustratingly protracted negotiations. 

A whole range of aspects make it difficult to follow those guidelines in order to 

successfully use the strategies leading to a mutual gains agreement. The sheer 

complexity of the issues being negotiated may make it hard to determine a mutual 

gains solution. Divergent values and ideologies of negotiators as well as their 

emotions may complicate negotiations. With respect to land management, the 
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divergence of the world views of indigenous peoples and other persons are 

particularly challenging.  

It needs to be kept in mind that negotiators of biodiversity-related conventions do not 

necessarily wish to reach an effective agreement. They may very well recoil from 

making commitments and from expenditures and be simply desirous to demonstrate to 

their own constituencies and the international community their willingness to act and 

cooperate. 

A malfunctioning channel of communication between the negotiators and those 

represented harms negotiations. Ideally, states represent their inhabitants of 

biodiversity rich areas. The question if a shortcoming in this field can be offset 

through NGOs remains unresolved. 

The negotiation strategies applied may hinder reaching a mutual gains agreement. 

Negotiators may deceive their negotiation partners or frustrate an agreement to obtain 

a more favourable agreement in the future. This conduct damages trust and the 

chances for a mutual gains agreement. 

Attention must be given to the psychological reasons which may obstruct 

negotiations. There is the tendency to perceive concessions in a way to maximize their 

potential value while concessions of the others are perceived so as to minimize their 

value. Or suggestions are devaluated for the simple fact that they derive from the 

other parties. When concessions are offered it is particularly important that they 

cannot be misinterpreted as weakness. In order to achieve this the negotiator making 

the suggestion or offering the concession must make it clear that he expects 

corresponding concessions from the other side and that he aims to achieve a mutual 

gains solution. 
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Chapter 4: Can negotiations of the conflicts of interests be 
facilitated through mediation services? 
The present chapter tackles the question whether strategies used in mediation can help 

integrate the conflicting interests relating to biodiversity conservation and the 

promotion of social and economic development. Mediation is an extended form of 

negotiation with third party intervention used to solve a particular dispute. 

Experiences gained in mediation may be transferrable to multilateral inter-

governmental negotiations relating to the conflicting interests set forth in Chapter 2. 

Research on mediation and reports on practical experiences gained in mediation 

indicate the merits of mediation in a wide variety of fields ranging from international 

political crises to environmental disputes within states. Arguably, complex conflicts 

of interest can only be resolved when the contending parties are not left to their own 

devices but instead assisted by a third party. This chapter will therefore assess 

whether tasks inspired by mediator strategies are currently carried out by CITES, 

CBD and UNCCD through their treaty bodies or by scientific networks, NGOs or 

members of national parliaments. Furthermore, the chapter will analyse which 

mediation strategies can in future be taken up by the actors mentioned. 

A. Definition of the term “mediation” 
Mediation is an extended form of continued negotiations. Mediators intervene as third 

party in a non-coercive and non-binding way in the negotiations between two or more 

parties.733 They assist contending parties in voluntarily reaching a settlement.734 

Mediation is nearly as widespread as conflict itself in international relations.735 Most 

complex disputes which involve numerous parties are arguably resolvable only with 

the assistance of a professional intermediary.736 

Mediation may be undertaken by private individuals, government officials, religious 

figures, regional or global intergovernmental or non-governmental organizations (IOs 

or NGOs), ad hoc groupings, or small, medium and large states.737 The assistance of a 

mediator may be sought by the parties or accepted by them after having been offered 
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by the mediator.738 Parties are free to accept or reject mediation or mediator proposals. 

Thus, mediation guarantees the sovereignty and freedom of choice of all parties 

involved in a difference.739 The increase of actors within negotiations through the 

presence of a mediator significantly changes the structure of communication. 

Mediators aim to influence, modify or resolve the conflict through their ideas, 

knowledge and resources.740 They aspire to reduce or remove one or several of the 

problems of the conflicting parties, or to provide a solution that meets the parties’ 

needs.741 Or they help to ensure that the participants follow a fair process.742 

Mediation processes are valued for their ability to produce a shift and accommodation 

of positions, outlooks and even the basic value perceptions of participants. Mediation 

may not only serve to manage or resolve a conflict but may also help to prevent 

conflicts. Preventive mediation is a relatively new and significant form of 

mediation.743 

The contribution of the various forms and strategies of negotiation and mediation 

toward the agreement is difficult to assess because so many different factors may play 

together leading to the adoption of an agreement. A strict causal link between a 

certain form or strategy and an agreement can therefore not be shown. This thesis can 

however indicate propitious factors. This thesis’ approach is premised on the need for 

balanced participation in negotiations of all stakeholders and on the strength of ideas 

and shared knowledge. It analyses the extent to which actors providing specific 

mediation services can impact these factors. 

A successful negotiation (with or without the participation of a mediator) can be 

defined as process leading to the conclusion of an agreement that brings mutual 

gains.744 This definition fails, however, to take into account that the negotiation 

process itself may be a success because it improves the relationship between 

conflicting parties and may thus lead to a resolution of their differences in the long 

run. 
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B. Application of mediation services to facilitate international 
environmental negotiations 
This section considers in how far the principles and ideas that have been developed 

for conflict resolution play a role or should play a role with respect to international 

negotiations that are aimed to integrate conservation and development interests. 

Would the provision of some specific mediation services, modelled on the example of 

mediation, help integrate development and protection of biological diversity? The 

effect of mediation depends on both the context and the process of mediation. In the 

same vein, the effect of mediation services provided in the context of biodiversity-

related negotiations would seem to depend on the context and the process of this 

provision. For the context of any mediation three variables are relevant: the nature of 

the dispute, the nature of the parties and the nature of the mediator.745 Transferred to 

negotiations of treaties or under treaty regimes this means that the nature of the 

differences, the nature of the states and indigenous peoples which are negotiating and 

the nature of the actors providing mediation services are decisive. 

I. The nature of the conflicts or differences 
In international law in general and within the UN-Charter in particular the term 

mediation is almost exclusively discussed within the context of the resolution or 

prevention of armed conflicts and intra-state crises.746 Yet within states mediation is 

acknowledged in numerous fields which do not necessarily involve physical or other 

violence. These include environmental, school, divorce, organizational, consumer and 

sexual harassment disputes.747  It plays an important role in the resolution or 

management of environmental disputes within many states and for instance the use of 

mediation in US American environmental disputes has increased significantly since 

its inception in 1973.748 It is utilized in fields of different nature such as pollution 

control, land use decisions and disputes, conservation of natural resources, 

governmental or industrial planning of transportation and site developments, setting 

industry standards or regulations to preserve or restore the environment, development 

and revision of regulatory mechanisms themselves, power source development and 
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utilization and remedies to technological crises or mistakes affecting the 

environment.749 

Mediation is considered a useful tool to help resolve international environmental 

differences that concern shared or common resources of two or more states, such as 

land-use. Various kinds of land use and river-water use disputes, usually of a bilateral 

nature, have already been mediated successfully.750 Some authors have pointed to the 

potential of mediation to solve multilateral environmental issues.751 

II. The nature of the negotiators 
Are the states and private interests that involve in multilateral negotiations undertaken 

to establish rules on conservation and development susceptible to such mediation 

services? Mediated negotiations tend to involve governmental agencies at different 

levels, NGOs and corporations.752 The best known domestic environmental conflicts 

that are mediated are those in which environmental groups challenge proposals by 

private corporations.753 Yet a study has shown that in the US, government agencies at 

the federal, state or local level are involved in a far greater number of site specific 

cases than citizens’ groups.754 The majority of mediated environmental disputes were 

exclusively intergovernmental disputes755 and often citizens’ groups dispute with their 

local governments. Many environmental disputes involve multiple government 

agencies and interest groups.756 This indicates the general feasibility of participation 

of state and private actors in a mediation process. 

In other instances government agencies may be reluctant to negotiating with NGOs or 

citizens’ organizations because they fear that they would improperly delegate their 

responsibilities or that it would threaten their authority to make decisions.757 This 

dilemma will likely be encountered at the international level, lest the acceptance of 

mediation services creates a democratic deficit or undermines authority. These 
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concerns do not hinder the successful provision of mediation services within the 

domestic environmental/development fields. They stand just as good a chance to be 

overcome at the international level. 

The attitude of the negotiators is of far greater importance. Prospects for mediation 

are good when disputants are motivated to resolve their differences and to cooperate 

to this end. As has been seen in Chapter 3, this is not always the case when states take 

up negotiations on conservation and development issues. 

A second condition is that negotiators are prepared to permit mediator involvement. 

This is likely when a conflict is long, complex, or intractable and the parties have 

unsuccessfully tried to resolve the conflict by themselves. Developing rules on the 

control of trade in endangered species and on the international promotion of adequate 

land management is certainly highly complex and an ongoing task. 

When negotiators irrationally follow the “zero sum” approach they are less prepared 

to accept mediation services, when they raise the other party’s outcomes, because they 

feel that this will automatically diminish their own outcomes.758 Negotiators following 

an institutionalist perspective will accept mediation services provided that they expect 

an increase in their own net outcome, rather than the joint outcome, compared to the 

status quo and any alternative to mediation. Alternatives to mediation may include 

other means of conflict resolution as well as termination of the relationship. Mediation 

is recommended for all differences where the involved parties will have a future 

relationship. Nowadays, all states and not only neighbouring states, are so closely 

linked with one another as to make them depend on a future relationship.759 

This thesis deals with the creation of rules for the management of biodiversity with 

the involvement of mediation services. The conventional alternative to a mediation 

process, namely a judicial process, is therefore not an alternative here. But even where 

sufficiently precise rules have been set up, judicial and arbitration settlements are no 

alternatives. The practical problem with a judicial alternative is posed by the fact that 

international courts and tribunals are only accessible when all parties have voluntarily 

accepted their jurisdiction. Often, however, states are unwilling to submit their 
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disputes to a binding dispute settlement procedure. A mediation style intervention 

does not face the same scepticism and avoidance as it is non-binding.760 

In many contexts the mediation process is appreciated for being cheaper, swifter and 

more enduring than other forms of conflict resolution such as litigation and 

arbitration.761 Mediation allows consideration of a wider range of relevant expertise 

and technical data without causing the same adversarial obstructive clash of experts 

which can be witnessed in court proceedings.762 On the national level mediation is 

also viewed as being a more effective way to manage resources or resolve social 

conflicts than traditional legislation.763 

The fact that mediation is non-binding has a persuasive effect on negotiators. They 

may also hope for its de-escalating effect or that it may help to shift the other parties’ 

position. Also they may hope for enhanced cooperation and improved interaction. 

They may view mediation as an opportunity to publicly express their good will. 

Additionally, the mediator may prove useful to subsequently monitor an agreement 

and in the case of failure to agree he may provide a convenient scapegoat.764 The non-

bindingness, potentially de-escalating effect and the other aspects just mentioned are 

also in the favour of mediation services in the context of international decision-

making on conservation and development. 

III. Skills of mediators 
A further condition for mediation to be successful is that the mediator possesses the 

required skills.765 Mediators as well as providers of mediation services should possess 

intelligence, tact, drafting skills, a sense of humour and specific knowledge and 
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expertise. Such personal qualities are connected to success in other areas of 

professions and are not less important in mediation.766 

C. Mediation services 
The expansion of mediation over the last decades is seen as a part of a paradigm shift, 

away from power and hierarchy as modes of decision-making to cooperation, 

negotiation and mediation.767 Mediation, and consequently mediation services, can be 

useful in any conflict; hence, the difficulty lies in deciding which kind of mediation 

strategies or services are appropriate for a particular conflict. The thesis will therefore 

assess which of the mediation strategies that have been tested in various fields can be 

useful for conflicts of interests arising from efforts to protecting or utilizing 

biodiversity. 

I. Conceptualization of mediation services 
The mediation strategy and consequently the services mediators provide to negotiators 

very much depends on the circumstances of the conflict. This section serves to setting 

out mediator strategies in order to analyse subsequently which of these services are 

used to facilitate international negotiations on conservation and development. The 

strategy may vary from passive to highly active.768 Sometimes mediators suggest 

settlements, in other instances they intentionally desist from doing so. Sometimes they 

aim to reach a settlement, sometimes to improve interactions between the disputants 

by easing tensions. Even if a conflict of interests remains unresolved, improved 

relationships may indirectly lead to a resolution of the conflict in the long run. 

Provided they have the resources for it, mediators may also provide incentives for 

parties.769 

There are several ways in which mediator services may be classified. They can be 

classified into categories ranging from relatively low to high involvement: (a) 

communication facilitation, (b) formulation and (c) manipulation. Studies on 

outcomes of specific techniques are sparse. Apparently, however, communication 
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strategies are most promising in low intensity conflicts while in high intensity 

conflicts more active strategies are held to be preferable.770 

Conceptualizing mediator services is quite difficult. More than 100 techniques are 

known to be used.771 The following list gives an overview of services mediators may 

provide to negotiators. The categories, the listed services are grouped into indicate 

merely their primary benefit as most strategies have multifaceted benefits. For 

instance, strategies that advance the knowledge of negotiators additionally tend to 

facilitate communication. Most of these activities are well suited to increase the 

tactical strength of negotiators which helps to alleviate asymmetries in negotiator 

strength.772 

1. Strategies helping to create a propitious context for negotiations 

• Choose remote locations to increase intimacy and flexibility;773 

• Help to select the parties to be involved in the negotiations as well as the 

issues for discussion. It is not unusual that the parties to be included are 

unclear;774 

• Encourage good working relationships;775 

2. Cognitive strategies 

• Gather information about the priorities and underlying interests of the parties 

but also on the context of a conflict and the nature of the parties involved;776 

• Communicate each side’s views to the others;777 

• Assist in formalizing and legitimating the exchange of information;778 

• Help to handle differences about data or risks;779 

• Communicate diverging values and world views;780 
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• Point out their common interests to the parties;781 

• Clarify and interpret events so as to change the image that parties have of one 

another; 

3. Communication facilitation 

• Help to protect the parties’ image when making concessions by promoting 

mutual concessions; 

• Systematically isolate disputed issues in order to elaborate options and 

alternatives;782 

• Structure the agenda so as to negotiate unproblematic issues first to increase 

the willingness to make concessions on subsequent issues;783 

• Organize workshops and brainstorming sessions;784 

• Control communication between the parties to help them understand one 

another’s positions. For this purpose, mediators may need to separate the 

parties and transmit information back and forth (also referred to as 

“caucusing”). Without the other party present negotiators tend to be less 

emotional, they are more willing to provide intimate information and they are 

more likely to admit weaknesses in their position and to discuss potential 

concessions without modifying their official stance;785 

• Impose time pressure in the attempt to hasten the agreement when a solution is 

close at hand.786 

4. Strategies that improve transparency and accountability 

• Make the dispute public;787 

• Provide acceptance and visibility for solutions which may improve good 

faith participation;788 
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• Create public support and public pressure towards resolving a conflict 

expressed through public opinion surveys, social movements or elections. 

Public pressure can be particularly effective in long-term policies, such as 

environmental issues. Its effectiveness very much depends on the 

responsiveness of the government systems.789 

5. Normative strategies directly aiming at integrative solutions 

• Promote the reframing of issues; 

• Advance the development of new ideas to increase options;790 

• Develop and suggest solutions; for example, draft an agreement in the single-

text procedure. Mediator suggestions as opposed to suggestions stemming 

from the other contendant, do not risk to be rejected, only because of their 

source of origin.791 

6. Counterbalance power asymmetry of stakeholders 

• Criticize a side’s position;792 

• Temporarily reinforce one side to keep it in the conflict and prevent a 

unilateral victory;793 

• Sell one side’s case to the other;794 

• Make sure that interests and concerns of stakeholders who are not directly 

involved in the negotiations are taken into account.795 

7. Assistance raising and managing 

• Obtain assistance from third parties;796 

• Assist in creating a resource pool to fund activities such as travel expenses 

and fact finding;797 

• Act as independent resource pool manager.798 
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8. Help sustain an agreement 

• Provide resources and services for example independent verification and 

monitoring.799 

II. Mediation services amenable to states 
It has been said earlier that state agencies are in fact involved in negotiation processes. 

But the underlying reasons for states to be amenable to mediation services remains to 

be looked at and so does the question which services are most suitable. Before 

examining whether the activities of experts, NGOs and treaty regimes can be referred 

to as mediation services, it needs to be established whether the states are amenable to 

mediation services. This section will therefore address the question which mediator 

activities the community of states is potentially amenable to. 

The constructivist theory asserts that NGOs, experts as well as treaty regimes have a 

significant influence on state interests and even state identities. This implies that they 

can influence conflicts of interests between states, as well. Pursuant to constructivists 

these changes occur through social processes. Constructivists stress the social aspect 

of state cooperation within regimes. To them the international realm is a social 

structure made up of norms, identity, knowledge and culture.800 Hence, mediator 

activities can be directed at communication facilitation as in any other social context. 

In concordance with the interactional law theory, this thesis is rooted in the 

assumption that the main goal of human life is not mere survival, but maintaining 

communication with one another.801 Facilitating communication is the central purpose 

of law. Law can prompt changes of identity and interest because addressees feel 

themselves bound by laws they perceive as legitimate and thus they adhere to them.802 

Where negotiators succeed in increasing the perceived legitimacy of the negotiation 

process and with it of the agreement, this will improve state adherence to the 

agreement. Both constructivism and the interactional law theory consider that 

interaction leads to shared understandings, shapes identities and prompts new treaty 

regimes and organizations.803 They perceive the actors and the social structure as 
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mutually constitutive.804 Hence, mediation services which facilitate interaction help to 

converge the understanding of states and shape their identities. 

States form their identities and interests through their participation within the 

international realm.805 States thus do not have rigid interests which they maintain 

independently of external influence, in the way asserted by institutionalists. Rather, 

state interests respond to influences from external sources. As a result, states are 

susceptible to mediator activities such as: pointing out to the states interests which 

they have in common and which they may have failed to perceive on their own 

account. A mediator may also elaborate options and alternatives for state action which 

may change state interests. Moreover, a mediator can assist in the gathering and 

exchanging of information which may inform states and consequently change their 

interests. 

At the same time states and other actors react to regimes due to the social identities 

that they have or seek to have. A state may aim to be and to be perceived by its 

constituencies and other states as an environmentally protective or socially fair state 

or a generally law abiding state.806 In particular democratic states value an identity as 

respecting the “rule of law”.807 Hence, states are not merely prompted to comply with 

their obligations to obtain material gains but also because participation in regimes is 

important for state identity. Globalization increased the interdependence among states 

and with it state concerns about their position within the international structure.808 

This tendency renders states amenable to such mediator activities as making the 

dispute public to improve good faith participation and to create public support and 

public pressure. 

In the course of international negotiations states are prompted to re-define their 

interests in broader and longer-term perspectives. They may begin to consider even 

indirect or remote environmental impacts. The environmental or economic scientific 

research undertaken under multilateral environmental agreements (MEAs) reinforces 

this tendency and changes state interests.809 This trend towards broader and longer 
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term interests increases the chances to agree because it leaves room for the mediator 

strategies of reframing and reconceptualizing.  

Hence, the nature of states renders their being influenced by mediation services 

possible. Institutionalists agree that social forces influence state actions but they view 

those as insignificant compared to political and economic considerations.810 Pursuant 

to the institutionalist theory there would be very little room for mediation services to 

facilitate an agreement since changing the political background and economic 

implications of negotiations may be hard or even impossible. Following the 

constructivist approach and giving great value to the social dimension and the shaping 

force of ideas, shared knowledge and norms that are considered to be legitimate, gives 

mediators far greater room for action. Much legal writing on regime design shows an 

orientation towards constructivist thought, that is, authors stress the discursive and 

norm creating function of regimes.811 At first glance it would seem farfetched to 

examine the mediation capacities of treaty regimes as they are made up of states 

rather than being a third party in the classical mediator style. It remains to be seen 

whether single treaty bodies or the regime in its entirety, with the interplay of its 

organs, can mediate conflicts of interests. Regimes go beyond setting a mere frame for 

effective state negotiation. They go beyond the tasks of exchanging information, 

monitoring compliance and applying rewards and sanctions. Various mediation 

services therefore may be envisaged. 

NGOs and experts are active in conservation and development matters within the 

intergovernmental system and outside of it. NGOs, experts and parliamentarians are 

truly third parties in negotiations of states. First, their independent activities will be 

examined to be followed by the examination of the activities of treaty regimes that 

cooperate with NGOs, experts and occasionally with parliamentarian groups. This is 

in keeping with constructivism whose emphasis on the social and discursive nature of 

cooperation prompts to examine the role played by non-state actors, such as NGOs 

but also epistemic communities and other experts within environmental regimes.812 

It remains to be seen whether treaty regimes are capable of providing mediation 

services. Can they, as stated in the definition, influence, modify or resolve the conflict 
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through their ideas, knowledge and resources? Can they reduce or remove the 

problems of the conflicting parties? The same questions arise with respect to the 

activities undertaken by NGOs, experts and parliamentarian groups respectively. 

NGOs and scientific networks accompany the whole process of regime preparation, 

negotiation and compliance control. Can the services they provide to state negotiators 

and to the treaty regimes be compared to mediation services? 

D. Providers of mediation services 
Mediators may be formally appointed, as is the case in collective bargaining in 

domestic labour disputes and other fields of institutionalized mediation. Also 

mediation of international armed conflicts is most commonly understood as some 

formal or institutionalized intervention by an outsider or a third party.813 Nonetheless, 

individuals may also mediate informally. Informal mediators who mediate in 

international crises typically have a long-standing experience of international conflict 

resolution or they are scholars with relevant professional experience. They use their 

competence, credibility and experience to mediate,814 and usually they focus on 

communication strategies and relational facilitation. 

Formal mediators are political incumbents, who act in an individual capacity. They 

mediate within an official framework such as a conference or political forum. They 

are less flexible which is however counterbalanced by their access to decision-makers. 

Formal mediation cannot always be distinguished from ordinary diplomacy. 

In most cases mediation in intra-state crises is undertaken by states and international 

organizations.815 The presumed lack of clout of small states, makes them appear ideal 

mediators. When large states mediate they can use their position and resources to 

create momentum towards a settlement.816 

Regional organizations and the UN may be suitable and efficient as mediators since 

they have a moral authority, they embody some generally agreed upon norms and they 

are perceived as legitimate.817 

The consideration of mediators in the global protection of biodiversity has so far been 

limited to vague suggestions that international mediators are called upon to provide 
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the process to resolve disputes involving the development and destruction of areas 

that have a worldwide impact, such as the Amazon rain forests, as one of the regions 

with the highest level of biological diversity. These mediators would ensure, so the 

argument, that the global interest is considered a legitimate interest which needs to be 

taken into account.818 It follows that the sovereignty of states is viewed as being 

limited because the survival of each nation depends on the survival of all.819 

This thesis has an altogether different conception of mediators. They may temporarily 

advance one side’s position but are not generally advocates for one particular interest. 

Also the priority given to the global environmental interest is not convincing and not 

in line with international law. 

This thesis will consider whether the work undertaken by treaty regimes encompasses 

mediation services. Treaty bodies, NGOs and epistemic communities might at present 

or in the future provide such services, rather than being fully-fledged mediators. 

These actors do not manage the negotiating process in its entirety in the way a 

mediator does with respect to a particular case.820 Services provided by such actors 

will be compared to services provided by mediators. The rich experience gained by 

mediators will serve as a benchmark and an example for the activities of treaty 

regimes, experts and NGOs in the context of biodiversity conservation and 

development. 

I. NGO activity outside of treaty regimes 
NGOs are contracted to undertake supportive activities for treaty regimes which will 

be examined below within the section on treaty regimes. But they also undertake 

actions that are not requested by treaty regimes. The following paragraphs examine 

the extent to which NGO activities correspond to the mediator activities listed above. 

1. Information gathering on the context of a conflict 
NGOs may engage in the collection of data. IUCN played an important role with 

respect to endangered species. IUCN started to collect data on population numbers in 

the late 1950s and distributed it since 1966 in its “Red Data Books”. Species 

protection through trade controls got momentum through the initiatives of IUCN. By 
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providing the scientific data, IUCN triggered the process leading to the adoption of 

CITES in 1973.821 This data, however, was not conclusive enough to ensure the 

functioning of the Convention. The data failed to establish the instances when trade 

would affect threatened species.822  Scientific work had to continue under the 

Convention. Rather than gathering comprehensive information on conservation and 

social and economic aspects in mediator style, the collection of information was 

undertaken with a view to advocating the maximum conservation. While NGOs have 

a potential to engage in information gathering to facilitate finding a mutual gains 

solution, this can only be realized when they renounce advocating a particular interest 

and form coalitions with NGOs from all regions and from all fields of expertise in 

order to collecting well-balanced information. 

2. Communicate each side’s views and values to the others 
NGOs can have a strong mediation function when they are truly international actors 

not confined by geographic boundaries or bound to one region. They can 

communicate each side’s views and values to the others when they have input from all 

regions in a way that a state never will. NGOs even keep up relations with isolated 

states such as Myanmar and North Korea.823 

3. Create public support and public pressure towards resolving differences 
States may be influenced by NGOs in their decision on the initiation of negotiations 

of an instrument. NGOs raise awareness for the existence, extent and main causes of 

environmental problems or development problems. Thus, they play a significant role 

in placing environmental issues on the international agenda. In the case of CITES 

IUCN’s General Assembly called for negotiations of an “international convention on 

regulations of export, transit and import of rare or threatened wildlife species or their 

skins and trophies” in a resolution in 1963, initiating the process which led to the 

negotiation of CITES.824 As mentioned above, a holistic NGO approach is important 

in order to create public support and pressure towards the adoption of a mutual gains 

agreement. Using government lobbying and media campaigning they draw the 
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community of states’ and the citizens’ attention to the problems.825 Campaigns before 

a conference tend to put pressure on state representatives to reach an agreement.826 

Sometimes NGOs mobilize effective consumer actions.827 

4. Develop and draft solutions 
Conventions are not only drafted by states and international organizations but also by 

NGOs. Some States accept convention drafts from respected NGOs and enter into 

discussions aimed at their improvement. The 1971 Ramsar Convention was based on 

the International Waterfowl Research Bureau’s (IWRB) draft. The IUCN 

Environmental Law Centre prepared and circulated draft texts for CITES reflecting 

comments from 39 governments and 18 NGOs.828 The drafting or circulating of drafts 

may facilitate state negotiations. 

5. Further potential mediation services 
There are several other ways in which NGO activities can be envisaged to influence 

the solution of conflicts of interest. They can provide acceptance and visibility for 

solutions thus improving good faith participation. They can, in collaboration with 

their scientists, advance the development of new ideas. They can publicly criticize a 

side’s position and also temporarily reinforce one side to prevent a unilateral victory. 

Moreover, they organize workshops and brainstorming sessions and help to fund 

travel expenses and fact finding. They are also the appropriate actor to ensure that 

interests and concerns of stakeholders, who are not directly involved in the 

negotiations are taken into account. Closely cooperating NGOs from the 

environmental and the development sectors would be well equipped to promote the 

reframing of issues and to sell one side’s case to the other. 

6. Evaluation 
NGOs perform several of the services mediators are hailed for and they have a 

potential to be even more active in this field. Yet, the concerns relating to NGO one-

sidedness and power to overrule and disrespect local interests expressed in Chapter 2 
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remain. They must be kept in mind when considering the services provided by NGOs. 

NGO suggestions have a chance to be convincing to states when they are perceived to 

represent a sizeable political constituency or to have superior expertise or field 

experience. NGOs may be useful in collecting national examples of best practice as an 

informative basis for international standards. They enrich lawmaking through the 

diverse knowledge and expertise they contribute.829 Yet, the ecoprocentric position of 

conservation NGOs and the danger of Northern dominance remain. As has been 

shown in Chapter 3 with respect to CITES, IUCN’s data and initiative failed to take 

into account developing states’ interests and local communities interests. 

II. Scientific experts outside of treaty regimes 
Decision-makers turn increasingly to experts in order to help them determine what 

their own interests are and to identify a way to achieve them. The uncertainty of states 

has increased since the end of the Cold War, because decision-makers are no longer 

guided by geopolitical doctrines in their foreign policy. In the future, the influence of 

scientists will quite probably become even stronger as issues to be regulated are 

becoming more and more complex.830 The merits of scientific assessments are 

twofold: they shape the actors’ cognitive expectations on scientific matters and they 

help to obtain political consensus.831 As a part of national administrations or external 

advisors scientists inform their government and the negotiation process.832 This 

section will consider whether scientific experts provide mediation services. 

Some scientists group together in scientific networks to improve their communication 

and scientific exchange and to organize themselves in order to involve at the 

international level. The literature examining the influence of scientists and scientific 

networks on international environmental law has developed the notion of “epistemic 

communities”. This term refers to scientific networks that fulfil certain substantial 

requirements. Epistemic communities are – often transnational – networks of experts 

with policy relevant knowledge. They are experts with professional training in a social 

or natural science domain and suggest actions that would benefit human welfare. 
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Relevant in environmental law are for the most part natural scientists, engineers and 

economists. The natural scientists are mostly referred to as ecologists. Their discipline 

– ecology – integrates various traditional disciplines such as geology, oceanography, 

meteorology, chemistry, amongst others. Ecologists study the composition, behaviour 

and interactions of the earth’s non-living realms or phases as well as its living realm, 

the biosphere. These latter ecologists are relevant for this thesis. Even though 

ecologists are from diverse and hybrid disciplines, they agree that it is necessary to 

analyze the biosphere in a holistic manner. Environmental protection is seen by them 

as an absolute end rather than being desirable merely for its economic value. 

These experts may be parts of academia, think tanks, governments and firms. They 

tend to evolve around treaty regimes and include both governmental and non-

governmental experts.833 They do not usually work with NGOs because NGOs give 

priority to their principles rather than the science. NGOs may, however, transmit 

scientific ideas to decision-makers834 and make them known to a broad public.835 

Members of an epistemic community share values which are the rationale for their 

social action. They have a shared scientific theory and they develop possible policy 

actions that would lead to the desired outcomes. They share their criteria for 

validating knowledge. Interviews and specialized publications help to ascertain if 

scientists have such common beliefs. 

It is questionable whether existing scientific networks can unambiguously be 

established to fall within the concept of epistemic communities, which has been 

developed from a theoretic perspective rather than from an empirical base. Looking in 

more detail at the concept and at the features of scientific networks shows that several 

shades of grey exist between the ideal of an epistemic community whose members are 

inspired by principles but who are reliable scientists in the first place and scientific 

networks whose primary purpose is to further the principles and interests of their 

NGO or government. When the term epistemic community is used in the following 

paragraphs this is with the awareness that this concept is more an ideal type than a 

description of any existing scientific network. 
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1. Scientific networks in the biodiversity context 
Scientific networks in the context of biodiversity are the IUCN specialized 

commissions, Trade Records Analysis of Fauna and Flora in Commerce (TRAFFIC) 

and the United Nations Environment Programme-World Conservation Monitoring 

Centre (UNEP-WCMC). Furthermore, there is the International Council for Scientists 

(ICSU), a scientific NGO. These networks are sometimes classified as epistemic 

communities.836 Their independence and objectivity will be looked at more closely in 

the next section. Suffice it here to say that because of the difficulties to establish 

whether the networks fulfil all the characteristics of epistemic communities listed 

above, they will be more loosely termed as “scientific networks”. Particularly, the 

blurred demarcation between epistemic communities of scientists inspired by certain 

principles and ideological groups underpinned by science make it commendable to 

keep to the more open terminology. 

a) UNEP-World Conservation Monitoring Centre (UNEP-WCMC) 
UNEP-WCMC refers to itself as UNEP’s biodiversity arm.837 In the year 2000 UNEP 

and WCMC 2000, a UK based charity, entered into a partnership. WCMC had been 

established in 1979 by IUCN and gained status as an independent charity in 1988 with 

continued support from IUCN, WWF and UNEP. UNEP-WCMC is now primarily 

managed by UNEP. IUCN continues its significant involvement.838 During the last 

decades, both WCMC 2000 and UNEP-WCMC have been collecting and integrating 

data with a view to informing about the global biodiversity status. 

In accordance with the definition of epistemic communities, UNEP-WCMC is guided 

by certain principles, namely the principles that the worth of biodiversity depicted in 

authoritative information on biodiversity should be given due attention in decision-

making.839 UNEP-WCMC strives to fulfil the traits typical of epistemic communities. 

This becomes apparent when the Centre states its goal to function as an 

“internationally recognised Centre of Excellence for the synthesis, analysis and 

dissemination of global biodiversity knowledge, providing authoritative, strategic and 
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timely information for conventions, countries, organizations and companies to use in 

the development and implementation of their policies and decisions.”840 

b) IUCN commissions 
IUCN has six volunteer commissions. Their names are as follows: Species Survival 

Commission (SSC); World Commission on Protected Areas (WCPA); Commission 

on Environmental Law (CEL); Commission on Ecosystems Management (CEM); 

Commission on Education and Communication (CEC) and Commission on 

Environment, Economics and Social Policy (CEESP).841 

The Species Survival Commission (SSC) was created in 1949 and is the largest 

among the commissions. It is a “knowledge network” of roughly 7,000 volunteers, 

researchers, government officials and leaders of conservation initiatives. Since 1986 it 

acted as a focal point of IUCN’s support for CITES. Its objective is to “promote 

conservation and sound management of plant and animal species in international 

trade.” SSC members advise governments, international conventions and conservation 

organizations in technical and scientific matters, inter alia, through the IUCN Red List 

of Threatened Species.842 

The members of the World Commission on Protected Areas (WCPA) strive to provide 

guidance on PA issues to governments, NGOs, communities and other stakeholders 

through their knowledge and experience. The Commission’s mission is to promote an 

effectively managed, representative system of PAs.843 

c) Trade Records Analysis of Fauna and Flora in Commerce (TRAFFIC) 
TRAFFIC was set up in 1976 by IUCN. It has evolved into a global network, 

“research-driven and action-oriented, committed to delivering innovative and practical 

conservation solutions based on the latest information.” TRAFFIC is a network 

composed of nine regional programmes under the coordination of the headquarters in 

Cambridge, UK.844 Its objectives are to protect wild species and priority ecoregions 
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from the negative impact of wildlife trade, to conserve wildlife for human needs and 

to promote international instruments in these fields.845 

d) The International Council for Science (ICSU) 
The International Council for Science (ICSU; formerly International Council of 

Scientific Unions) is a scientific NGO. ICSU provides an independent source of 

information and thus helps to verify or complete public and private sector data which 

finally leads to an accepted scientific theory.846 

ICSU organizes its members – National Scientific Bodies and International Scientific 

Unions – in a network and brings them together at international conferences to 

exchange their scientific experiences, data and views and call upon states to become 

active. Moreover, it organizes interdisciplinary research on issues that are relevant to 

both science and society. ICSU regularly publishes its research results on a wide 

range of scientific topics. The Council promotes equitable access to scientific data and 

information and facilitates science education and capacity building.847 The Council 

cooperates with IOs and NGOs. It maintains contact to several thousand scientists 

worldwide, who, for the most part, contribute voluntarily to ICSU’s activities. ICSU 

feels called upon to act on behalf of the global scientific community, advising, inter 

alia, on environmental issues.848  It established Interdisciplinary Bodies, giving 

scientists a framework to work together.849 Those Interdisciplinary Bodies are co-

financed by UN agencies and non-governmental actors. 

ICSU has more scientific and less ideological objectives than either of the other 

networks discussed. The Council’s goal is to ensure a more coordinated and inclusive 

approach to research on the environment in such a way as to make necessary high-

quality scientific evidence available to policy-makers and, to develop new 

international programmes in key areas.850 
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2. Mediation services by scientists 
Scientists provide several of the services typical for mediators when they act outside 

of treaty regimes. The scientific work undertaken under the selected treaty regimes 

will be examined in the following section. 

a) Provide information 
Scientists may gather and provide information about the priorities and underlying 

interests of the parties to a conflict of interests but also on the context of this conflict. 

Scientists can identify problems. Like mediators, they establish which points are 

problematic and need to be addressed in an agreement. Quite often environmental 

problems, such as the loss of biological diversity are not apparent at first and are only 

discovered through scientific research. Even when environmental problems are clearly 

perceptible, for example, in the case of desertification and degradation of forests, 

scientific examinations are necessary to establish causes. To name a prominent 

example, the ICSU research is a component of the Millennium Ecosystem Assessment 

(MA).851 The MA on ecosystems considerably advanced knowledge about biophysics 

and socio-economy. The MA was undertaken between 2001 and 2005 to examine the 

implications of ecosystem change for human well-being and to assess ways to 

conserve and sustainably use ecosystems and to enhance their benefits for human 

well-being. The MA is a response to requests for information from the CBD, 

UNCCD, the Ramsar Convention and the CMS. Furthermore, it is meant to inform 

business, civil society and indigenous peoples. It involved an approximate 1,360 

experts from 95 countries working under the oversight of an independent Review 

Board. The purpose of the MA is to provide authoritative information to address 

policy questions and to lay open areas of scientific consensus and controversy.852 

Even when scientists decide which aspects to prioritize in their research and their 

communication of results this influences decision-making.853 However, providing 

information does not suffice to mobilize relevant actors to tackle problems 

collectively and to construct a MEA. 
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b) Develop and spread new ideas 
Furthermore, epistemic communities perform the mediation activities of developing 

and spreading new ideas. Their research results extend opportunities to bargain.854 

Thus, they may help to identify state interests and the legitimate participants in 

negotiations and they may influence the form and content of agreements.855  

c) Create public support for an agreement 
With their research results and the ideas they spread, epistemic communities can 

shape the views of the general public.856 Public support constitutes a propitious 

background for conflict resolution. At the same time, states are particularly amenable 

to new ideas provided by epistemic communities after highly publicized crises which 

lead to pressure from their constituencies and from abroad. Public visibility and 

awareness generally boosts the demand for scientific knowledge. In the case of highly 

controversial issues public awareness and pressure may, by contrast, very well 

aggravate the tensions, making rational use of scientific inputs more difficult.857 It is 

challenging to prevent that sound science is overruled in such situations. 

d) Develop and draft solutions 
Epistemic communities also suggest counter measures to address ecological problems 

and as a consequence call for specific agreements. Social and economic expertise is 

needed in an equal measure. Scientists will have a comparatively strong impact on 

governments when they can suggest a feasible remedy. This implies that scientific 

knowledge must be transformed so as to become usable by decision-makers. 

Ecological epistemic community members assisted in drafting the Ramsar Convention 

and the CMS. The SSC, based on its assessment of the status of species that are traded 

internationally, develops measures that, if applied, would provide the required 

protection of species.858 
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e) Provide acceptance for solutions 
In practice, states acknowledge scientific research as valuable source of knowledge. 

States do not openly contest consensual scientific knowledge and often accept it as 

legitimate base for their decisions. The level of influence of science may be classified 

into three categories. At the lowest level decision-makers acknowledge the relevance 

and usefulness of scientific knowledge, turn to it for information and make use of 

some regular channels for communication. At the second level decision-makers 

additionally acknowledge the substantive contents of scientific results. At the highest 

level decision-makers do not merely acknowledge the facts revealed by scientists. 

Instead they acknowledge the suggested corresponding policy measures and let their 

actions be influenced by such suggestions. The influence of science may thus range 

from an informative function to policy guidance. The role of science typically 

increases gradually.859 Even in cases of scientific uncertainty scientists have some 

weight. States tend to stick to the interpretation that is most favourable for them.860 

Scientific knowledge is likely to trigger some kind of collective action.861 It is not 

clear to which extent the MEAs match the scientific advice given. Some authors 

lament the insignificant role scientific evidence has played within international 

treaties negotiated since the 1972 Stockholm conference.862 Thanks to the efforts by 

scientists in treaty negotiations a growing number of MEAs reflect the comprehensive 

ecological approach and contain differentiated national obligations and substantive 

commitments.863 

f) Assist in formalizing and legitimating the exchange of information 
UNEP-WCMC describes as its objective to encourage and facilitate data sharing for 

instance through web-based information and to be a trusted global repository for 

centralized and distributed databases.864 UNEP-WCMC is evolving into a proper 

network, as it opted for managing data at the place of origin, linking these places with 

one another, rather than managing them from a central office.865 

                                                 
859 Skodvin and Underdal, "Exploring the dynamics of the science-politics interaction," 9. 
860 Haas, "Epistemic Communities," 801. 
861 Steinar Andresen and Jon Birger Skjaerseth, "Science and Technology. From Agenda Setting to 
Implementation," Ibid. , 190. 
862 Skodvin and Underdal, "Exploring the dynamics of the science-politics interaction," 1. 
863 Haas, "Epistemic Communities," 800. 
864 UNEP- WCMC, "Strategic Plan 2006-2011," 5. 
865 Ibid. 



 167 

g) Help to handle differences about data or risks 
UNEP-WCMC’s objective is to validate data in order to increase trust in biodiversity-

related data and products.866 It thus helps handling differences about data and risks. 

3. Going beyond mediation services: stakeholders or experts – an irreconcilable 
dichotomy? 
When governments rely more and more on scientific advice, scientists are not merely 

enriching negotiations with their ideas and suggestions in mediator style. They are 

increasingly in a position to determine the acceptable levels of biodiversity loss and of 

the risk of biodiversity loss.867  Is this not in stark contrast to the legitimate 

determination by stakeholders of the acceptable level of environmental degradation? 

The alternative to environmental management guided by scientific findings would be 

a market based approach to environmental management which sets no target levels of 

environmental quality. Under this approach, it is the interplay of interests to be 

balanced which determines the level of protection. Epistemic communities establish 

levels and formulate the legal instruments that would help to meet them. This does not 

mean, however, that it is exclusively natural science that counts. The ecological 

epistemic communities also take into account social aspects and promote stakeholder 

participation in research and negotiations, since indigenous peoples in particular are 

considered to have ecological knowledge outside the traditional domain. Scientists are 

aware that the involvement of other non-state actors improves compliance once the 

agreement is adopted. When economic or social interests conflict with environmental 

interests, scientific advice will be intensely scrutinized. When they advise decision-

makers, they are therefore bound to consider social and economic issues.868 

MEAs that are based on environmental standards developed by epistemic 

communities clearly indicate a sustainable level. Political compromises, on the other 

hand, are arbitrary. They are often least-common-denominator outcomes and may 

even cause economic costs without environmental benefit.869 The ecological epistemic 

community ensures that negotiations are accompanied by a scientific discourse and 

improves the chances that the agreement reflects an expert consensus on the capacity 

of ecosystems. For all its imperfections and scope for improvement, scientific 
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guidance for negotiations is the preferable alternative. Also states are more likely to 

renounce short-term economic advantages for longer-term environmental benefits 

when the costs and benefits have been calculated and shown to them in concrete 

figures. 

Provided that local populations play an adequate role in the drafting of rules the 

benefit of scientific input is undeniable. Local communities themselves will benefit 

from well informed decisions. In the scientists they may find advocates for their 

interest to safeguard the environment they live in. The final decisions must always be 

in keeping with the population’s prioritized values independent of whether this leads 

to a deplorable loss of biological diversity. Local and scientific knowledge is crucial 

for the sustainable management of ecosystems as well as for social and economic 

development.870 

The question is whether scientific networks respect stakeholder choices. ICSU does 

not see itself as separate and above stakeholders, rather it acknowledged the 

Commission on Sustainable Development (CSD) as a forum for “developing the 

multi-stakeholder dialogue that is required to define the research priorities and needs 

for sustainable development.” It stresses its commitment to improving dialogue and 

understanding between scientists and society.871 

III. Treaty regimes 
Treaty regimes are established by multilateral agreements.872  Such agreements 

enshrine principles and basic commitments and set up several treaty bodies. There are 

several basic structural models treaty regimes establish to progressively tackle 

difficult negotiation matters.873 Commonly shared components are regularly held 

meetings of the parties and a secretariat which is entrusted with executive functions 

and works on a permanent basis.874 Furthermore, there are scientific bodies and 

committees overseeing the implementation.  
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Whether or not a treaty establishes institutions, makes a crucial difference. Under the 

Convention on Nature Protection and Wildlife Preservation in the Western 

Hemisphere of 1940 and under the African Convention on the Conservation of Nature 

and Natural Resources of 1968, no institutions had been established. Consequently, it 

proved unfeasible to modify these conventions, especially their lists of species 

requiring protection.875 This realization led to the inclusion of strong institutional 

structures into the examined agreements. In the 1970s – the beginning of the creation 

of treaty regimes – there was a widespread scepticism towards IOs which were 

perceived as bureaucratic and costly, because of the need to acquire premises and 

employ more staff than required for a treaty regime. Treaty regimes were a welcome 

alternative. They are acceptable to states and have been established in many areas 

since 1972.876 

Treaty regimes are not seen as “actors in their own right,” by some authors which 

makes it futile to ask whether they are successful in performing tasks, such as 

mediating conflicts of interests, that have been assigned to them. They are seen as 

nothing more than concerted action by their members. They may, however, over time 

become strong and obtain more and more momentum and independence of their 

member states.877 Some authors even see them as “virtual organizations for the 

management of substantive international treaties.”878 They are widely acknowledged 

for the numerous functions they fulfil: “regimes as utility modifiers, enhancers of 

cooperation, bestowers of authority, learning facilitators, role definers and agents of 

internal realignment.”879  They are apt to fostering conditions under which 

understandings on environment and development issues converge.880 IOs and treaty 

regimes tend to be the first to absorb new ideas that are relevant for them and transmit 

the new ideas to member states and partner IOs.881 These tasks resemble those 

performed by mediators. An analysis of the biodiversity-related regimes under 

consideration will attempt to answer which of these assumptions is correct, and 
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whether treaty regimes or the various treaty bodies may be in a position to provide 

mediation services.  

1. Conferences of the Parties (CoPs) 
The CoP is the main decision-making body of treaty regimes. It is composed of 

government representatives of all state parties. The first CoP function is to organize 

the internal functioning of the regime through the establishment of subsidiary bodies, 

the adoption of rules of procedure, financial rules, the budget and the provision of 

guidance to other treaty bodies. Second, CoPs develop the substantive obligations. 

They decide on amendments and protocols to agreements, which, however, need to be 

ratified by states before entering into force.882 A more autonomous function is the 

amendment of annexes attached to the agreement.883  Third, CoPs monitor the 

implementation of and compliance with the MEA and decide about responses to non-

compliance.884 This latter aspect will be looked into in Chapter 5. Some agreements 

authorize the CoP to fulfil such other functions that may be required, to achieve the 

purpose of the agreement.885 

The role of CoPs is viewed quite divergently.886 They are argued to be organs with a 

will of their own. 887  Sometimes they are described as issue-specific global 

legislatures. At the other end of the spectrum, they are envisaged as nothing more than 

fora in which lawmaking is undertaken by states. They are compared to a diplomatic 

conference, with the additional advantage that they permit continuous processes and 

cooperative engagements of technical experts, policy-makers and lawyers. The truth 

may well lie between those two extremes.888 
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The following paragraphs will examine the extent to which CoPs determine the scope 

and functioning of an agreement. Are the CoPs of CITES, UNCCD and CBD treaty 

organs with their own dynamics that are distinct from the sum of state action? 

In order to ascertain whether treaty regimes actually provide mediation services or 

whether they are at least in a position to do so, the functioning and competences of 

CoPs will be scrutinized first. Its functions may amount to mediation services or their 

traits may make them particularly susceptible to mediation services provided by 

experts, NGOs, presiding officers and parliamentarians. 

An example for a CoP characteristic that improves the working relationship and hence 

improves the chances to find an integrative solution is that CoPs, in contrast to 

plenary bodies of international organizations, have no permanent seat and instead 

meet at the venues they decide on.889 Developing states prefer this arrangement 

because international organizations have their headquarters in the North while CoPs 

are frequently hosted by developing states.890 

Another procedural aspect which promotes the attainment of mutual gains solutions is 

the decision-making by consensus. States rarely object to measures adopted by CoPs, 

presumably because they tend to be adopted by consensus.891 Hereby, consensus 

means that no negotiator formally objects to the decision. Majority voting has the risk 

that the overruled minority will ignore the adopted decision. The search for 

consensus, on the other hand, prolongs negotiations and decisions risk to be least 

common denominator decisions or vaguely termed.892 The widely applied consensus 

requirements are therefore seen by some as weakness.893 

Yet, the consensus process engages states until the socializing effect of treaty regimes 

prompts a convergence of positions.894  Consensus procedures can enhance the 

inclusiveness of decision-making by protecting weaker states when conducted 

skilfully. 895 As an example, UNCCD’s CoPs usually take decisions on matters of 

substance by consensus and only resort to majority voting if all efforts fail to reach a 
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consensus. A two-thirds majority vote of the parties is then required. Decisions taken 

under article 21 concerning the financial mechanisms and article 22 paragraph 2 (g) 

concerning the treaty bodies’ budgets are always taken by consensus.896 Negotiations 

at UNCCD CoPs take place in plenary, that is, the Committee of the Whole and at 

times in a smaller “Friends of the Chair” group.897 The consensus decision-making 

and the flexibility of the venues are aspects improving the chances of integrative 

negotiations. 

a) CITES’ concretization of the rules for listing 
The mandate of CITES to conserve wild fauna and flora through the listing of species 

in its three appendices, is rather vague and abstract. This made further concretization 

through resolutions of CoPs necessary. These resolutions have brought about a 

considerable reform of the Convention’s mode of work and they have proven a useful 

tool to addressing the differing expectations of the various member states.898 

For treaty regimes it is a common phenomenon that decision-making power gradually 

shifts from the states parties to the CoP.899 Typically, environmental problems need to 

be addressed in a flexible manner, which keeps pace with evolving knowledge or 

readiness to act. Thus, initial agreements only comprise general commitments of the 

parties while the success of the treaty regime largely depends on its adaptation 

capacities. This shifting of the decision-making power to the CoP helps to strike a 

balance between the interests of state sovereignty, which is safeguarded by consent 

requirements and efficiency, that is, the capacity to respond to new circumstances and 

changing interests.900 This flexibility makes CoPs a propitious place to absorb and 

apply new information and new ideas. Suggested solutions are absorbed more quickly 

than it is the case with respect to ordinary intergovernmental conferences. The CoP 

recommendations have made the CITES regime more dynamic and flexible than it 

would be, if changes in its procedures were only brought about by treaty amendments. 

Amendments have to be adopted by a two-thirds majority of the votes cast.901 They 

enter into force for the parties which were in favour of them 60 days after two-thirds 
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of the parties have deposited an instrument of acceptance.902  The Gaborone 

amendment which is intended to permit the accession to the EU shows the delay 

treaty amendments may cause. It was approved at CoP-4 in 1983 and still has not 

entered into force.903 

Treaty interpretations undertaken by CoPs may either clarify the original intention of 

the parties or they may go so far as to alter the contents of the agreement. The 

boundaries between clarifying, sustaining of an agreement and adding to the 

agreement are fluid.904 

b) CITES’ form of and procedure for CoP recommendations 
The Convention provides the CoP with the possibility to make recommendations but 

does not specify the form of those recommendations.905 Since 1994 they have taken 

the form of “resolutions,” “revised resolutions” and “decisions.” Resolutions are 

designed to take long-term effect, while decisions are generally only valid from one 

meeting of the CoP to the next.906 In practice, however, decisions with long-term 

effect are increasingly being approved.907 In 1994 the CoP decided to compile all its 

decisions not recorded in resolutions into a document that was to be updated after 

each meeting of the CoP.908 Recommendations have grown into a body of rules 

which, although not considered legally binding, transformed the regime in an 

unforeseeable way.909 

CoP resolutions contain language that is typical of legally binding provisions (“shall”) 

and, arguably, they affect the rights and obligations of the parties under the 

agreement. Non-compliance with them triggers reactions under the compliance 

regime. This entails their classification as de facto lawmaking, that is, they have a de 

facto effect on parties as if they were binding.910 Whether or not CoP decisions are 

formally binding, is not the determining factor of state behaviour.911 
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Until 1985, resolutions were adopted by a simple majority of the parties present and 

voting. The argument that wider support would improve implementation, led to the 

introduction of the requirement of a two-thirds majority of votes cast. In practice, 

parties try to achieve a consensus. The recommendations become effective on the date 

when they are notified to the parties, unless otherwise provided. 

Until 1994, voting at CoP meetings on proposals to amend the appendices and on CoP 

resolutions was public. At CoP-9 an option for a secret ballot was introduced, in spite 

of expressed concerns about a loss of transparency. A vote can be by secret ballot, if 

so requested by ten parties.912 Although this is meant only as an exception, in practice, 

the secret ballot is being used more and more often for strongly contested 

proposals.913 The importance of balancing the advantages of privacy and transparency 

have been discussed in Chapter 3. No one correct answer has been found. The same is 

true where the advantages and disadvantages of consensual decision-making or 

majority voting is concerned. 

c) CITES’ opt-out approach 
CITES CoPs are not merely regularly held state conferences. Rather, the CoP is a 

treaty body with a certain level of influence on CITES’ member states. As an 

example, CITES’ CoPs decide on modifications to the Convention’s appendices. 

CITES does not provide for formal state consent to the modification of appendices. 

Pursuant to Article 11 of the Vienna Convention of the Law of Treaties, states can 

express their consent by “any other means if so agreed.” Most commonly formal 

consent requirements are discarded in the case of the amendment of annexes to an 

agreement. Those agreements tend to be adopted at sessions of the CoP and do not 

require the deposit of instruments of acceptance by parties in order to become 

effective. Rather, it is common to presume acceptance unless a party explicitly opts 

out. 

While those annexes usually contain only technical details rather than substantive 

commitments, in the case of CITES the decisions about amendments to appendices 

are among the most controversial issues in the ambit of the Convention and impact 

directly on obligations of parties and individuals.914 In this aspect CITES differs from 
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most other treaty regimes. This fact underlines the high level of influence CITES 

exerts on its members. The opt-out approach produces an internal dynamic that 

facilitates international lawmaking.915 Potentially time-consuming national approval 

procedures can be avoided.916 This procedure permits states to lower the number of 

decisions they have to take within a complex world.917 On the whole, the competences 

of CITES’ CoP open good chances for CITES to solve conflicts of interests with 

respect to trade in endangered species. Whether the CoP’s cooperation with CITES’ 

subsidiary bodies has mediation qualities will be assessed below. 

2. Secretariats 
Secretariats are typically financed by the member states, supervised by the CoPs and 

hosted by the institution that organized the negotiation of the treaty.918 Typical 

Secretariat functions are to provide services to the CoP and the subsidiary bodies by, 

inter alia, conducting studies and preparing draft decisions. Further functions are 

assisting the states parties in the implementation and the development of cooperation. 

Secretariat tasks relating to implementation assistance will be discussed in Chapter 5. 

Secretariats also liaise with international organizations, financial institutions, such as 

the GEF and other regimes.919 

Secretariats can perform mediator functions, such as supply objective information, 

summarize proceedings and compare national position papers. They draft solutions, 

are engaged in fund raising and assist in the implementation of an agreement. Their 

acceptability is arguably diminished when they extensively engage in substantial 

matters.920 

The CBD Secretariat provides administrative support to the Convention. Its functions 

include servicing CoP meetings; reporting to the CoP on the performance of its 

functions; coordination with other international bodies and any other functions the 
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CoP may assign to it.921 CoP-1 designated UNEP as Convention Secretariat. The 

Canadian government hosts the Secretariat in Montreal.922 

CITES’ Secretariat is entrusted with executive functions in a way typical for treaty 

regimes.923 Another feature CITES shares with many regimes is that the Secretariat 

is provided by the Executive Director of UNEP.924 Several intergovernmental and 

non-governmental agencies and bodies provide assistance to the Secretariat which is 

located in Geneva.925 CITES was one of the first MEAs with a professional full-time 

Secretariat.926 

An adequate funding for Secretariats is necessary to carry out their tasks. Under 

UNCCD the Secretariat’s budget has evolved into the most hotly debated CoP 

issue.927 The consensus finally reached for the biennium 2008/2009 provides a 4 

percent budget Euro value growth. The CoP also agreed to use the total amount for 

the current biennium as a starting point for negotiations concerning its budget for the 

subsequent biennium. 928  This increase indicates a positive assessment of and 

commitment to the Convention’s work by member states. It therefore gives reason for 

optimism towards UNCCD’s work over the next years. 

3. CITES’ Standing Committee 
In 1979, following a recommendation of CITES’ Secretariat, the then existing 

advisory Steering Committee was re-established by resolution as a permanent 

executive Standing Committee. The Standing Committee’s functions are “general 

policy and general operational direction” and overseeing the operation of the 

Convention between meetings of the CoP.929 This includes providing guidance and 

advice to the Secretariat,930 overseeing the Secretariat’s budget and all financial 
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activities,931 providing coordination and advice to other committees and working 

groups,932 drafting potential CoP resolutions,933 and performing any other functions 

that are entrusted to it by the CoP.934 

Members of the Standing Committee are elected by the CoP.935 The Committee 

comprises 14 regional party representatives, plus Switzerland (the depositary 

government)936 and the previous and the next host country.937 

Only the regional members or alternate regional members have the right to vote – 

with the Depositary Government voting only to break the tie.938 Decisions are in 

practice made by consensus. 

Committee decisions do not convince member states because they have each given 

their consent but because the procedure leading to their adoption and the arguments 

on which they are based are accepted and they are thus perceived as legitimate. The 

delegation of certain decisions to treaty bodies helps to transform “power-based 

bargaining into reason-based arguing.”939 The Committee’s work therefore helps to 

find integrative solutions. 

The developments relating to trade in elephants in which the Standing Committee 

plays a central role, can illustrate CITES’ efforts to accommodate conservation and 

development interests. CoP-10 decided to down-list the southern African elephants. 

The CoP limited the permissible trade to a sale of government held ivory stockpiles to 

Japan.940 In 1999 Botswana, Namibia and Zimbabwe made a one-time sale of 50 

tons of ivory to Japan which generated US$5 million.941 In 2002, CoP-12 agreed to 

such another sale in principle but made it conditional on the provision of up-to-date 

and comprehensive baseline data on elephant poaching and population levels. The 

CoP continued to reject the introduction of annual ivory quotas as requested by 

several southern African states. 942  In June 2007 CITES’ Standing Committee 
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approved exports of 60 tons of elephant ivory stockpiles from Botswana, Namibia and 

South Africa to Japan which had been obtained from elephants which had died from 

natural causes or had been killed after having caused problems to humans. It also held 

Japan’s domestic trade control system to be sufficiently well equipped. The 

International Fund for Animal Welfare disagrees arguing that poached ivory will find 

its way into the legal Japanese market. CITES requested the three countries to use the 

income for elephant conservation and community development programmes only. 

To monitor policies concerning trade in elephant products and to track illegal 

activities involving elephants, CITES CoP-11 in 2000 introduced two mechanisms: 

MIKE (Monitoring the Illegal Killing of Elephants) and ETIS (Elephant Trade 

Information System). 943  Both mechanisms are a reaction to CITES’ growing 

awareness of the clash of opinions and emotions of its parties which threatened to 

thwart the functioning of CITES. MIKE and ETIS provide the reliable and transparent 

data needed to ensure effective protection of elephants. Both mechanisms are 

supervised by the Standing Committee and by an independent Technical Advisory 

Group (MIKE-ETIS TAG). 

MIKE provides data on levels and trends in the illegal hunting of elephants, on their 

causes and their linkage to CoP decisions for elephant range states, enabling them to 

manage their elephants, enforce their policies and build the required institutional 

capacity. ETIS’ objectives are similar to those of MIKE with the difference that it 

records and analyses levels and trends in illegal trade, rather than the illegal killing of 

elephants. ETIS’ database is managed by TRAFFIC.944 In spite of all these efforts 

for transparency, the limited trade in elephant products remains contested.945 

At CoP-15 in 2010, a heated discussion took place concerning the downlisting to 

Appendix II of Tanzanian and Zambian elephants and the possibility of a “one-off” 

sale of registered ivory from these countries. While the records of CoP-14 contain a 

nine-year moratorium only for African elephants listed on Appendix II, a coalition of 

23 African range states remembered differently, arguing that the moratorium applied 

to all African elephants. They considered that a limitation of the moratorium would be 

contrary to the “spirit” of CITES even though the scientific data indicated that the 

Tanzanian and Zambian elephant populations are stable enough for downlisting. The 
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emotionally-charged negotiations, did not even give the modified Tanzanian and 

Zambian proposals a chance that were limited to trading in hunting trophies, raw 

hides and live animals. An opportunity was lost to create incentives for the sustainable 

management with the legally taking of elephants.946  Despite the Standing 

Committee’s efforts and the establishment of expert bodies the negotiations remain 

challenging. 

4. Presiding and executive officers 
In multilateral negotiations the presiding officers, that is, the president or chairperson 

and the rapporteur play an active role in the course of negotiations as laid down in the 

rules of procedure of the respective conference. Often they go even beyond their 

official tasks and seek to mediate, animate, advance the process, prevent 

confrontations and brief the media. 947  Also the chief executive officers of the 

institution hosting negotiations may have a significant impact on the outcome. They 

may act as mediators and assist delegations in legal matters.948 Presiding officers as 

well as executive officers can perform many of the above listed mediation services. 

The extent of the competences of the CoPs and the executive bodies indicate the wide 

field of activity open to such individuals. It is argued that their influence may be 

obstructed when they are perceived to have a direct stake in promoting the expansion 

of the treaty, possibly for the benefit of their own careers.949 

5. Science within treaty regimes 
Both constructivists and the interactional law theory consider that epistemic 

communities and issue networks support the creation of shared understandings 

through their participation and the mutual interaction within treaty regimes.950 They 

steer negotiations in a number of ways. When scientists are part of an international 

organization or treaty regime they can help to draw the attention of the members to 

certain issues, develop agendas, bound discussions and suggest solutions.951 Epistemic 
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communities can influence regimes also through external scientific networks. Both 

forms of scientific influence will be examined in the following paragraphs. 

a) Scientific treaty bodies 
MEAs normally provide for the involvement of scientists in their decision-making. 

Rather than carrying out primary research, scientific and technical committees 

established under treaty regimes tend to first evaluate information and then compile 

information that is generally accepted in the treaty regime.952 Scientific bodies 

function similar to a mediator in that they prevent adversarial science and set out to 

establish common ground. When governments have scientific data at their exclusive 

disposition there is a risk of one-sided scientific knowledge. In order to please their 

own constituencies’ decision-makers may very well select scientific information to 

underpin their own position. Where values and interests diverge, actors may even feel 

inclined to distort information to advance their own position.953 One way to avoid this 

is the reliance on a scientific body within a treaty regime.954 

Most international environmental regimes have established scientific bodies, which 

comprise scientists from the member states as well as independent scientists.955 Those 

bodies suggest best available techniques/technology (BAT) for point sources, such as 

a power plant or an industrial facility and best environmental practice (BEP) for 

diffuse sources, such as agriculture.956 

International environmental law shows a trend towards carefully designed scientific 

assessments, so that law can develop concurrently with scientific advice. Formal 

advisory processes that are institutionalized under an agreement are the most 

transparent and comprehensive forms of scientific input.957 Yet, there are cases when 

agreements and secondary rules fail to refer to what scientists have found to be the 

optimal response to resolve a conflict of interests. States will apply ideas developed 

by scientists when they think that the ideas are politically utile. Some states are, 
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however, better able than others to develop environmental policies and to absorb 

ideas.958 

Science has the greatest influence in the agenda-setting phase.959 MEAs and their 

output more strongly reflect politics than science which may occasionally even lead to 

regulations going beyond the scientific advice.960  Even when usable scientific 

knowledge is provided, it cannot always prevent that short-sighted economic interests 

prevail over long-term sustainability.961 When powerful economic actors are involved, 

their interests may well prevail over science.962 

Science cannot resolve a conflict of interests when values and moral questions are 

concerned, such as the question whether a species should be used for consumptive 

purposes.963 Research can merely facilitate decision-making and improve the quality 

of decisions.964 Strong treaty regimes drive states to agree when scientific consensus 

is lacking, for example, where the protection of biodiversity is concerned.965 Here, the 

knowledge does not suffice to guide target setting. 

aa) CITES’ Animals and Plants Committees 

CITES’ Animals and Plants Committees are its technical committees. Their members 

are chosen by the regions. North America and Oceania each elect one person, while 

the other four regions elect two. Additionally, there is a specialist on zoological 

nomenclature (Animals Committee) and a specialist on botanical nomenclature 

(Plants Committee) who are appointed by the CoP, bringing the total number of 

members to twelve.966 Even though not expressly required, members tend to be from 

the national Scientific Authorities.967 

The Committees’ main functions are to: provide advice and guidance to all other 

bodies, including proposals to amend the appendices;968 cooperate with the Secretariat 
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to assist Scientific Authorities;969 review and assess species that are significantly 

affected by trade;970 review species included in the appendices;971 advise range states 

on management techniques and procedures, if requested;972 draft potential CoP 

resolutions;973 and perform any other functions assigned to it by the CoP or the 

Standing Committee.974  Their advisory and guiding functions leave room for 

mediation services and so do their drafting and review functions. 

During the 1990s CITES shifted towards a more scientific approach in its work and 

CITES’ technical committees played a central role in the process. CITES’ CoP 

resolutions significantly revised the grounds upon which decisions concerning the 

categorization of species are based. At the first meeting of the CoP, the “Berne 

criteria” were adopted which specified the method used to list species and to transfer 

them from one appendix to the other.975 Decisions were to be based on data on 

population, habitat, trade and similar factors. This method was preferred to a strict 

application of precise biological data by the dominant western European and North 

American members because it helped to ensure the protection of species whose 

survival status was unknown due to scientific or financial reasons. These criteria were 

rejected, mostly by African states, as being too vague and unscientific.976 

Dissatisfaction about the listing criteria was wide-spread. Industrialized states’ efforts 

to assign charismatic mega fauna, such as elephants, rhinoceroses and tigers to 

Appendix I was considered as a form of cultural imperialism.977 At the same time 

environmentalists argued that the failure to list species, such as the Atlantic Bluefin 

tuna and the Brazilian mahogany resulted from powerful economic interests 

overruling sound science. The Berne criteria were also criticized for making it 

virtually impossible for certain species to be down-listed from Appendix I to 

Appendix II. Gradually, the understanding of the complex interplay of population 
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numbers of a species and international trade improved.978 The members regarded 

science as a means both to serve procedural, “rule of law” values and help to achieve 

a substantively correct listing result. 

In 1992, CoP-8 decided to revise the criteria and the 1994 Conference finally agreed 

on more specific criteria for amendments.979 The Fort Lauderdale Criteria changed in 

particular three aspects. First, they introduced quantitative guidelines for the 

assignment of species to an appendix. Second, the criteria gave biology a priority over 

trade status. Third, the criteria recommended parties to down-list Appendix I species 

which failed to meet the new quantitative criteria. 

A precautionary principle was established for cases of uncertainty about status of a 

species or impact of trade on a species, as well as a proportionality principle.980 

After the adoption of the criteria listing decisions continue to be political decisions 

since the parties are not under an obligation to vote for the listing of a species even 

when it meets the quantitative guidelines. Instead, they act in accordance with their 

own conservation and economic priorities given the unfeasibility of a comprehensive 

protection of all species. Some commercially important species such as sturgeon, 

mahogany and ramin are included on CITES’s appendices. When the parties agreed at 

CoP-12 to list mahogany this decision was based on scientific evidence showing 

fragmentation of the species’ range and dramatic population declines. However, at 

CoP-15 in 2010 the parties rejected listing bluefin tuna given the species’ largely legal 

trade and its economic and food security significance. While all listing decisions taken 

at CoP-14 were in line with the FAO expert advice, the same did not happen in 2010 

at CoP-15. For tuna and sharks, the scientific evidence provided by the FAO expert 

panel amongst others was equally alarming as for mahogany and yet implementation 

and livelihood concerns overruled the FAO recommendations. The implementation 

concerns arose with respect to the identification of shark fins, particularly for the 

hammerhead sharks. Moreover, the parties considered that CITES should stand back 

where issues are being addressed by other international agreements and let the 
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International Commission for the Conservation of Atlantic Tunas (ICCAT) take the 

necessary measures.981 

The scientific approach helps, however, to find common ground and to legitimate 

suggestions and votes. Decision-making is rationalized through the adoption of 

general criteria on which decisions in a specific case, be it the most controversial 

decisions, are based.982 

Despite the existence of the scientific bodies there are instances in which Convention 

activities fly in the face of scientific methods. A study undertaken by the Species 

Survival Network detected an omission of range states in fifteen reviews of 

significantly traded birds, quota-setting without biological data, lack of peer review of 

field studies, lack of uniform standards for non-detriment findings and a lack of 

follow-up recommendations. A further problem is that reviews consider only a limited 

number of species while the majority of species remains unheeded.983 

The quota system is criticized for being uncontrolled, unscientific and open to 

abuse.984 The high cost of scientific studies and the lack of a scientific consensus to 

determine when a species is endangered pose additional problems. 

The implementation of provisions relating to Appendix II species is hampered by the 

lack of accurate information on the health of a species and levels of trade in the 

species. This prevents parties from assessing whether trade will be detrimental to the 

survival of the species. The overwhelming percentage of all CITES species are listed 

in Appendix II which makes the significance of precise non-detriment findings all the 

more obvious.985 Unfortunately, the scientific backing falls far short of achieving the 

high scientific standard and of having the impact it would ideally have. Yet, The 

committees trigger a collective learning process that shapes state preferences.986 

bb) UNCCD’s Committee on Science and Technology (CST) 

UNCCD acknowledges the importance of a scientific base. The third operational 

objective of its Strategic Plan is for UNCCD to become a global authority on 
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scientific and technical knowledge in the fields of anti-desertification work.987 The 

CST is given primary responsibility to fulfil this objective.988 

UNCCD institutionalized many of the mediator activities pointed out above with 

respect to epistemic communities. The UNCCD strategic plan states the necessity to 

strengthen the CST, so as to enable it to “assess, advise and support implementation, 

on a comprehensive, objective, open and transparent basis” of scientific 

information.989 The dissemination of scientific data is necessary to share solutions 

across the drylands of this world.990 

To clarify the CST mandate the plan emphasizes that the CST recommendations aim 

to be policy-oriented, scientifically sound and peer reviewed. The CST mobilizes 

experts under its auspices and engages in information exchange between institutions, 

parties and end users. 

The CST is called upon to refine the Plan’s global indicators with respect to the 

strategic objectives. Those global indicators are not new. They mostly stem from the 

GEF strategic objectives, the Millennium Development Goals and the Convention on 

Biological Diversity (CBD) 2010 Target. The aim is now for CST to establish 

biophysical and socio-economic baselines on desertification/land degradation at the 

national level and guidelines to monitor trends.991 

The hitherto used Group of Experts mechanism was deemed to be inadequate to 

provide scientific advice to the Convention. The Group of Experts’ reports contained 

a number of research projects and resulting recommendations and were of varying 

quality. Some Experts showed limited commitment which can partly be attributed to 

the fact that they were not backed by any budget.992 

Consequently, the CoP merely took note of the final report of the Group of Experts 

and encouraged the country parties to consider and use, as appropriate, the final report 

in the implementation of their national action programmes.993 
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To improve the Convention’s scientific basis the CoP decided to organize future CST 

sessions as scientific and technical conferences. These conferences will focus on a 

specific theme which is determined by the CoP.994 

The CoP requested the CST Bureau to link with networks, institutions, agencies and 

bodies and to include NGOs and other civil society stakeholders in the network.995 

Interestingly, no clear distinction is drawn between NGOs and scientists. 

The new format was welcomed by the scientists present at CoP-8. It can be hoped that 

this alternative format will increase the scientists’ attendance at CST sessions and 

more thoroughly involve the scientific community in UNCCD’s work. Thus, the 

scientific base of UNCCD will be strengthened. The problem how to formulate 

scientific advice in a way that is usable by member states remains, however, 

unresolved.  

cc) The CBD Subsidiary Body on Scientific, Technical and Technological Advice 
(SBSTTA) 

Functions of SBSTTA are specified in Article 25 CBD and CoP decisions. SBSTTA 

is mandated to advise the CoP and its other subsidiary bodies on the implementation 

of the Convention. The body is multidisciplinary and comprises expert government 

representatives. It reports to the CoP.996 

Its functions are to: provide assessments of the status of biodiversity; assess the 

effects of measures taken under the Convention; identify technologies and knowledge 

about conservation and sustainable use and advise on their promotion, development 

and/or transfer; advise on scientific programmes and international cooperation in 

research and development; and respond to questions of the CoP and its subsidiary 

bodies.997 The SBSTTA supports the implementation of the multi-year programme of 

work and the Strategic Plan.998 Contribution of NGOs to the work of SBSTTA is 

encouraged.999  It cooperates with international, regional and national 

organizations.1000 
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The CoP sought to improve the input into SBSTTA meetings by strengthening 

cooperation and communication with the scientific and technical community. It also 

suggested to promote informal debate, prepare delegates, especially those with little 

experience, for the discussions and to thoroughly consider results of assessments in 

order to improve the debate during SBSTTA meetings.1001 CoP-9 called on parties to 

participate in the peer-review process prepared by the Executive Secretary and to 

nominate experts with the relevant qualifications to their delegations.1002 At the 

conclusion of the 13th meeting of SBSTTA, intended to prepare CoP-9, several 

participants regretted that political considerations had prevented any detailed 

discussion of scientific aspects and obstructed the strengthening of the scientific 

profile of SBSTTA.1003 

b) Cooperating scientific networks 
Treaty regimes are assisted by external experts in their mediation activities. The 

UNEP Governing Council mandated UNEP-WCMC to provide its services to UNEP, 

the biodiversity-related conventions and their member states and NGOs and the 

private sector.1004 Several CoPs, such as CITES’ CoP, have bestowed more specific 

tasks on the centre.1005 

CITES Secretariat contracts several other organizations to carry out specific tasks, 

such as the specialist commissions of IUCN, especially the Species Survival 

Commission. Furthermore, there are the IUCN Environmental Law Centre and 

TRAFFIC. ICSU has a formal role in the Commission on Sustainable Development 

but is not directly involved with any of the examined treaty regimes. WCPA has 

entered into a memorandum of understanding with the CBD Secretariat to provide 

assistance, such as compiling experience on the effective establishment and 

management of PAs, through an agreed annual work plan.1006 
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aa) Help to select the issues for discussion 

UNEP-WCMC holds regular meetings with the regimes’ secretariat staff and agrees 

with them on programmes of work and participates in the conventions’ major 

meetings.1007 Through its involvement it makes sure that its findings are heard in 

international fora and thus helps selecting the issues to be discussed. 

bb) Gather and provide information 

TRAFFIC’s 22 offices monitor wildlife trade and provide data to CITES’ Secretariat 

and national authorities.1008 UNEP-WCMC supports CoP meetings and provides input 

to expert and advisory bodies, such as the CMS Scientific Council, the CITES’ 

Committees, the Ramsar Scientific and Technical Review Panel, the Informal 

Advisory Committee for the CBD Clearing-House Mechanism and the CBD Informal 

Advisory Committee on Communications, Education and Public Awareness. UNEP-

WCMC assists convention secretariats by drawing up conference and information 

documents.1009 Since 1980 it supported CITES’ Secretariat by providing data on 

threatened species, habitats and PAs.1010 Since 2006 the Centre sought to widen its 

field of activity. Being aware of the need to produce information that is usable by 

decision-makers in order to have an impact on decision-making, its approach shifted 

towards making data more amenable to and supportive for decision-makers through 

attributing more importance to synthesizing and analysing of data.1011 

The issue networks cooperate with CITES in the preparation of amendments of the 

Appendices. The IUCN SSC and TRAFFIC International are authorized to review the 

proposals for amendments.1012 The SSC collects information on the status and biology 

of species from its Specialist Group network and the scientific community as a whole, 

while TRAFFIC collects data on the trade and use of species, from its own sources as 

well as the CITES trade database. They both publish their analyses of proposals to 

amend the appendices online. A summary booklet is produced and widely distributed 

before and during the CoPs, with a view to enabling participants to base their 

decisions on accurate and up-to-date scientific data. 

                                                 
1007 IUCN and World Commission on Protected Areas, Guidelines for Protected Area Management 
Categories. 
1008 Curlier and Andresen, "International Trade in Endangered Species: The CITES Regime," 364. 
1009 IUCN and World Commission on Protected Areas, Guidelines for Protected Area Management 
Categories. 
1010 Curlier and Andresen, "International Trade in Endangered Species: The CITES Regime," 364. 
1011 UNEP- WCMC, "Strategic Plan 2006-2011," 5. 
1012 Reeve, Policing international trade in endangered species. The CITES Treaty and compliance. 32. 



 189 

Before CoP-14 in 2007 they engaged in intensive consultations involving hundreds of 

experts around the world for three months. Thirty-six proposals were analyzed 

covering a wide range of species from mammals, such as the African elephant and 

leopard, to commercially important timber species, including three species of Central 

American rosewood and commercially valuable marine species of sharks, eels and 

coral. One third of the animal species proposed this time were marine species.1013 

The indicated networks thus play a significant role with regard to amendment 

proposals. In a similar way, UNEP-WCMC assists in the assessment of World 

Heritage nominations. 

cc) Assist in formalizing and legitimating the exchange of information 

Since 1980 WCMC assisted CITES’ Secretariat in particular through the 

computerization of trade statistics for listed species.1014 UNEP-WCMC developed and 

is now managing the CMS Information Management System, a compilation of data 

from numerous expert organizations, from CMS and other biodiversity-related treaty 

bodies and from national reports.1015 

dd) Further mediation services facilitating agreement 

Scientific networks seem ideal actors for the performance of several other mediation 

activities. They can point out their common interests to the parties, systematically 

isolate disputed issues in order to elaborate options and alternatives and promote the 

reframing of issues. Furthermore, they can advance the development of new ideas and 

obtain assistance from third parties. 

ee) Evaluation 

UNEP-WCMC sees its function as a “facilitator and convenor,” collaboratively 

working with its national and global partners.1016 This self-perception underlines 

parallels to mediator functions. Notably, epistemic communities modify the states’ 

perception of their own national interests and consequently their state practices.1017 

They can bring state interests to converge. However, the positive implications of 
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varied scientific input may also prove problematic. The current proliferation of actors 

who contribute their reports, expert opinions, guidelines and studies to the 

international discourse makes it difficult to keep track of the information that is most 

relevant and reliable.1018 

6. Cooperating NGOs 
Several MEAs call for the automatic consultation with NGOs.1019 Provisions for 

mandatory NGO consultation can be found exclusively in international environmental 

law. In other fields of law consultations are only permissible. NGOs play an active 

role under the examined treaty regimes. They are involved in CoPs. The convention 

text or rules of procedure bestow an observer status on them. CITES stands out as the 

first major MEA to incorporate an active role for NGOs. The trend has been towards 

enhanced procedural guarantees for NGOs.1020  

Governmental or non-governmental bodies or agencies qualified within the field of 

action of CITES may attend CoP meetings without a right to vote unless at least one 

third of the parties present object.1021 At its 13th meeting the CoP specified 

requirements under Article XI (7)(a) such that a registration by the Secretariat would 

require a prior demonstration that the organization is qualified in protection, 

conservation or management of wild fauna and flora; and is an organization in its own 

right, with a legal persona and an international character, remit and programme of 

activities.1022 Rule 3, paragraph 5, of the Rules of the Procedure for CoP meetings 

established a one-month deadline to inform about observers. 

The CoP further recommended that the parties make every effort to ensure that chosen 

venues for meetings have space for observers and that the Secretariat and the host 

country make every effort to ensure that each approved observer is provided with at 

least one seat in the meeting rooms, unless one third of the party representatives 

object. Finally, it instructed the presiding officers to make every effort to allow 

observers to make interventions. 

The Secretariat is further asked to ensure that informative documents, prepared by 

observers, are distributed to the participants in the meeting, but not to provide 
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sponsorship through the Sponsored Delegates Project to any representative who is 

also an observer for an NGO.1023 

In practice, NGOs participate actively in CITES’ CoP meetings. They make verbal 

interventions, suggest amendments to CoP recommendations and participate in 

working groups at the discretion of the chairs of the sessional committees.1024 

Pursuant to the Rules of Procedure of the CBD the Secretariat notifies NGOs of any 

meeting when they are qualified in fields of interest to the conventions and have 

informed the Secretariat of their wish to be represented. NGO observers may 

participate without the right to vote in the proceedings of meetings of the CBD in 

matters of direct concern to their NGOs upon invitation of the President and if there is 

no objection from at least one third of the parties present.1025 

Under UNCCD national as well as international, governmental or non-governmental 

bodies and agencies may be admitted as observers to the sessions of the CoP provided 

that they are qualified in matters of concern to UNCCD and they have informed the 

Secretariat of their wish to be present unless at least one third of the parties present 

object.1026 Thus, the Convention does not grant a right to participate as observers. The 

rules of procedure of the CoP provide that such observers may participate in CoP 

proceedings which deal with matters of direct concern to their body or agency, when 

invited by the President unless at least one third of the parties present at the session 

object. A right to vote is not encompassed.1027 The Secretariat notifies those entitled to 

be observers of the date and venue of CoP sessions.1028 

The importance attributed to NGOs is underlined by UNCCD in counting among its 

stakeholders not only its member states but also NGOs and scientific communities.1029 

This is just one example for a language shift from the use of the terms “consultative 

status” or “honoured guests” to “partnership.”1030 

Yet, at UNCCD CoP-8, IUCN demanded that more attention be given to civil society 

involvement.1031 UNCCD CoPs have an NGO-organized, open dialogue session. At 
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CoP-8 participants exchanged their views, inter alia, on questions of participation. 

Open dialogue sessions help NGOs to make their ideas and views known to UNCCD 

members and may have a model function for the national level. The UNCCD stated its 

reliance on NGO networking systems.1032 Participants in the open dialogue stressed 

the fact that their participation requires access to relevant information and adequate 

and predictable resources. NGOs also suggested a working group to consider NGO 

demands. This would mean an institutionalization of a platform for NGOs to express 

their demands and thus provide inputs. Participants called on parties to include at least 

one NGO on their delegations. Unfortunately, government delegates attended the 

open dialogue but poorly.1033 

The following paragraphs will shed light on the question whether NGOs provide any 

mediation services. 

a) Secretariat tasks 
NGOs support treaty regimes in their tasks. Under some conventions NGOs are given 

the possibility to consult the Secretariat.1034 Article XII CITES provides that its 

Secretariat may be assisted by suitable IOs or NGOs. Furthermore, the Ramsar 

Convention in its Article 8 (1) even appointed IUCN as convention office. IUCN’s 

bureau duties comprise to assist in the convening and organizing of CoPs; maintain 

the List of Wetlands; notify parties of alterations to the List and to arrange that they 

are discussed by the CoP; inform the party concerned of the resulting 

recommendations of the CoP.1035  NGOs providing secretariat services may 

accomplish mediator tasks such as convening and organizing CoP meetings, 

facilitating communication between the CoP and parties concerned and steering 

discussions. 

b) Develop solutions 
NGO strategies have an influence on governmental activities. CI’s idea to indicate 

biodiversity hotspots was taken up by the WSSD which called upon governments to 

“promote and support initiatives for hotspot areas and other areas essential for 
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biodiversity.”1036 The CBD Programme of Work on PAs refers its parties to the IUCN 

red list in order to determine the most threatened species.1037 

c) Inform and cooperate 
Under the WHC, natural sites that are nominated to be included in the World Heritage 

List are independently evaluated by IUCN. IUCN provides its recommendations to 

the UNESCO World Heritage Committee which then decides about the inscription of 

sites on the list.1038 

NGOs provide information to CoPs and other treaty bodies. They may also participate 

in GEF’s planning and realization of projects and non-governmental projects are 

susceptible to being subsidised. There are consultative meetings with NGOs every six 

months and NGO observers are authorized to attend GEF meetings.1039 

d) Evaluation 
Treaty regimes do not have sufficient resources at their disposition to perform their 

mandates satisfactorily. NGOs are therefore welcomed to step in with their resources 

and expertise. NGOs also use the intergovernmental platform to promote their own 

interests.1040 The line between both these activities may be fluid. The NGO activities 

reduce costs for governments while adding to the policy alternatives available.1041 In 

spite of their imperfect accountability and questionable representativeness, NGO 

participation in international environmental law yields political, technical and 

informational benefits for states. Their extended connections enable them to overcome 

cultural barriers. Provided that they cooperate across states and cultures, their inputs 

are more likely to be evenly balanced than the position of a particular state. 

Instead of decreasing the importance of states, NGO participation empowers them to 

operate in a more effective way. Their participation enhances the transparency and 
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legitimacy of international environmental treaty regimes. Attention needs to be given 

to the fact that NGOs and treaty regimes tend to be perceived to legitimate each other. 

For instance, when a treaty body refers to NGO findings in its official documents it 

helps to give weight to the NGO statements.1042 At the same time NGO cooperation 

tends to make treaty bodies appear independent and credible.1043 Such superficial 

assumptions oversimplify considerations about legitimacy. 

While states maintain their formal power in international treaty regimes the 

participation of NGOs has been ever increasing and an attempt to remove them would 

either fail or prove to be to the detriment of the institution. These benefits help explain 

that NGOs are granted access.1044 

Although NGOs do not have a negotiator role they play a significant role in 

international environmental law. Close participation in decision-making is in some 

instances checked by states that are worrying about NGOs’ pervasiveness and are 

trying to protect their privileges as sovereign states.1045 Collaborative problem solving 

before, during and after treaty negotiations should be mandated and funded.1046 Wider 

attention should be given to a holistic approach encompassing economic and 

development aspects by NGOs.1047 In the view of their abovementioned limited 

representativeness and accountability it is doubtful whether demands to significantly 

extend their powers1048 are justified. Such a model for the future is envisaged as 

tripartite centralized global environmental organization modelled on the International 

Labour Organization and encompassing representatives of governments, corporations 

and NGOs on a level of parity. The UN Global Compact is composed in such a way. 

Rather than making decisions, it is nothing but a “forum” and it has only a 

rudimentary structure.1049 It can be expected that NGOs will continue to provide facts 

and ideas to the international debate and will enrich international environmental 

law.1050 
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7. Parliamentarians 
The Inter-Parliamentary Union (IPU) itself states that parliaments function as 

mediators between the public and treaty regimes. Parliaments are responsive to the 

needs of the people.1051 

Under UNCCD the interests of citizens are inter alia represented by members of 

parliaments who assemble at Round Tables. Round Tables take place at the invitation 

of the UNCCD Secretariat and with support from the parliament of the host state of 

the CoP and IPU, particularly its Committee on Sustainable Development (now: IPU 

Standing Committee on Sustainable Development, Trade and Finance).1052 

The first Parliamentarian Round Table was convened parallel with CoP-2. Some 31 

parliamentarians from 18 countries participated.1053 Since then, the Round Tables 

showed participation of an increasing number of members of parliament (MPs).1054 

Many participants were high ranking MPs and/or specifically involved in the field of 

sustainable development. Compared to other IPU parliamentary activities, the number 

of MPs and countries, the regional representation appears in a very positive light at 

UNCCD Parliamentary Round Tables.1055 

Parliamentarians are elected at the national or state level which means that their 

primary allegiance is with their national electorate. By contrast, members of treaty 

bodies who are appointed by the CoP are in the first place responsible for the 

functioning of the regime and would therefore seem more interested in 

accommodating all interests in mediator style. Parliamentarian participation increases 

transparency and legitimacy. Parliaments adopt legislation and determine the budgets. 

Participation of parliamentarians under treaty regimes may therefore improve 

implementation of international agreements. 

8. Conclusion 
The CoP and the various treaty bodies are integral parts of the regime structure which 

advances dialogue and facilitates the evolution of shared knowledge and norms with 
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respect to conflicting interests.1056  They stimulate interactive processes, the 

development of expectations and the growth of factual and normative 

understandings.1057 Regimes are useful to pool resources, to collect and exchange 

information and to monitor state performance. Regular negotiations make it more 

likely that states will honour their obligations since states are keen to be seen as 

reliable negotiators in the next round of negotiations.1058 But treaty regimes are more 

than that, they influence state interests and help to bring about a convergence of those 

interests. Treaty regimes provide for some degree of institutionalization of the 

provision of mediation services, without using this terminology. Treaty regimes 

mandate treaty bodies, NGOs and scientific networks to carry out certain mediation 

services.  

Where mediation is not institutionalized, mediating services can be provided not only 

by designated mediators but also by various other actors.1059 It is argued that 

mediation needs to be institutionalized to be effective.1060 The institutionalization of 

mediation increases the likelihood of a mediation success.1061 In the same vein, the 

institutionalization of mediation services under a treaty regime would thus seem 

advantageous. Even complex problems can be addressed effectively when they are 

attacked with political and institutional skill and vigour within a treaty regime. The 

selected treaty regimes possess a number of propitious institutional characteristics. 

D. Neutrality and impartiality 

I. Neutrality and impartiality of mediators 
Numerous authors stress the importance of neutrality and impartiality of 

mediators.1062 They argue that only neutral and impartial mediators can ensure that 

outcomes of the mediation will be based on the merits of each side’s case.1063 

Often, however, mediators are themselves concerned by the conflict and have their 

own agendas with regard to it.1064 Mediators are never entirely devoid of political 
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interest. Why should governments engage in mediation and invest their political, 

moral and material resources and expose themselves to risks, without having any self-

interest in the matter?1065 

Governments or international organizations may be motivated to mediate in conflicts 

because they fear their own political interest may be adversely affected by it. For 

example, a conflict between two allies of the mediator may weaken the alliance.1066 

They may also hope to enhance their own influence and in this way benefit from the 

mediation.1067 Finally, a mediator may be willing to mediate because he is interested 

in developing closer relations with the parties.1068 Governments who participate in 

negotiations are well aware of this fact and do not lend unlimited credibility to 

mediators. Instead, they interpret information received from the mediator in the light 

of the presumed mediator interest.1069 

Others argue that a mediator should be partial towards the weaker party to protect it, 

given that in unassisted negotiations less powerful parties, that is, groups that are 

unorganized or lack technical expertise or negotiation skills, often find it hard to 

safeguard their interests.1070 

Even though mediators are not impartial and uninterested as to the settlement of the 

dispute, to accept a mediator, parties to a conflict need to be convinced that the 

mediator can act fairly and consider their own interests.1071 It has, however, been 

shown that disputants who perceive the mediator as biased against their side are less 

accepting of and less influenced by the mediator than disputants who perceived the 

mediator as neutral. When disputants have high power over a mediator, that is, they 

have the capacity to influence the mediator’s future, they are less concerned about 

bias. Parties with high power over the mediator tend to accept the mediator more but 

are at the same time less influenced by the mediator than disputants with low 

power.1072 
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On the whole, mediation is possible when mediators are perceived to have their own 

interest and are not impartial and neutral. States are still going to accept a mediator 

when they expect to benefit from the mediation. It can be concluded from the just said 

that neither NGOs, scientists, parliamentarians nor treaty bodies are generally 

excluded as providers of mediation services even though they may pursue their own 

interests and may be neither impartial nor neutral. 

II. Neutrality and impartiality of scientists 

1. Independence versus responsiveness of scientists towards states 
Are not scientists representatives of objective scientific research and consequently 

free from any partiality and bias and hence the most trustworthy providers of 

mediation services? They are praised for the impartial, politically untainted expertise 

they provide which gives them social authority. Their arguments are convincing for 

negotiators wishing to stress their impartiality.1073 

International institutions and national governments can support epistemic 

communities financially or through the publication of scientific papers and the 

organization of conferences.1074 A certain independence of scientists is, however, 

crucial to prevent political and economic stakeholders from influencing them. At the 

same time the link between scientists and states must reflect a certain degree of 

responsiveness and involvement to obtain usable and policy relevant scientific 

data.1075 Responsiveness requires that scientists attempt to provide relevant data. 

Responsiveness and involvement must be balanced against autonomy and integrity of 

scientists.1076 Ensuring involvement and responsiveness requires a regular channel of 

communication between a scientific network or body and decision-makers which is 

open from both sides. The question is in how much detailed such communication is 

undertaken.1077 

UNEP-WCMC depends on government funds. Between 2001 and 2005 an average 7.5 

per cent of UNEP-WCMC revenue originated from UNEP and the remainder from 

projects carried out with support from over 100 partners, most importantly UNEP, the 

UK Government, the European Commission and the UN Foundation. On the whole, 
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UNEP provided more than 40 per cent of the income. The Centre laments being 

significantly underfinanced. To address these shortcomings the Centre intends to 

expand provision of services to the private sector whose significance as income 

generator is increasing (14 per cent of the income in 2006).1078 The Centre hopes to be 

furnished with commissions especially from developing countries and thus to increase 

its income.1079 

UNEP-WCMC is accountable to the UNEP Governing Council. UNEP appoints the 

Centre’s director who accounts to UNEP’s Executive Director. The Trustees of 

WCMC 2000 continue to advise and review the Centre’s work. A Scientific Advisory 

Committee scrutinizes the Centre’s work and reports to the UNEP Executive 

Director.1080 UNEP-WCMC is just one example for the practical difficulties that 

scientific networks face when they seek to strike a balance between responsiveness 

and independence. 

2. Objectivity and independence of scientists from NGOs 
NGOs, such as IUCN organize scientific networks and choose scientists whose 

objectives correspond to their own objectives. Looking at the examples of the IUCN 

specialized commissions, TRAFFIC and the UNEP-WCMC makes clear how hard it 

is to draw a distinct line between scientific networks and NGOs. Both have principles 

that make them active. It is difficult to establish how strong the principles are that 

guide and inspire scientists to become active. IUCN has scientific members but they 

are a minority which justifies classifying IUCN as an NGO rather than a scientific 

network. The question becomes acute when members are predominantly scientists, 

yet, the network sees itself as integrate part of an NGO as is the case with respect to 

the IUCN specialized commissions. Are IUCN’s specialized commissions merely 

NGOs with a scientific garb? The same question arises regarding TRAFFIC which is 

funded mainly by WWF but also by IUCN and other NGOs and states.1081 Yet, why 

should they per force be less scientific than scientists subsidized by states who may 

just as well be charged with nationally biased science. 

Contrary to the assumption that epistemic communities avoid NGO partnership 

UNEP-WCMC closely collaborates with numerous NGOs from all levels. Examples 
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for such cooperation are the World Database on Protected Areas and the 2010 

Biodiversity Indicators Partnership. The Centre sees its own role in supporting NGO 

policy inputs. 

It furthermore sees itself as provider of reliable biodiversity related information to the 

private sector helping industry to estimate potential risks associated with their 

activities. Its position as a trustworthy partner is ensured by the fact that it does not 

engage in campaigns, forms part of the UN and provides high quality information.1082 

TRAFFIC seeks to achieve its objectives by ensuring that governmental decisions 

concerning trade in endangered species are based on sound knowledge, by supporting 

the enactment and implementation of effective regulations, by working with 

governments and the private sector to develop and adopt positive economic incentives 

and by encouraging consumers of wildlife of sustainable consumption levels. While 

the first method reflects a scientific, analytic approach, the latter three make it plain 

that values and advocacy are involved. Whenever concrete suggestions for action are 

made scientists involve in more than pure science. Recommendations, translating 

abstract and complex scientific findings into usable guidelines, are, however, 

necessary to ensure an impact of science on decision-making. 

TRAFFIC is intent on achieving set targets that are reviewed every four years.1083 It 

stresses its reliability, impartiality and leadership in the issue of conservation and 

wildlife trade. At the same time, TRAFFIC works in partnership with IUCN and 

WWF. Specifically, its governing body, the TRAFFIC Committee, is made up of 

members of both organizations and TRAFFIC aims to support their work.1084 These 

dilemmas are difficult to resolve. 

3. How can credibility of scientific input be ensured? 

a) Autonomy and integrity of scientists 
The selection and funding of the scientists is indicative. Scientists selected and funded 

by scientific organizations have a higher level of independence than those selected 

and funded by national governments. Criteria for appointment which are purely 

qualitative and independent from nationality, ideology and formal position further 

ensure autonomy. The IUCN specialized commissions seek to attract members who 
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support IUCN’s mission rather than applying qualitative criteria to choose members. 

Hence, they are more on the ideological side. The granting of operational autonomy, 

that is, the autonomy to set their agenda and divide labour, likewise increases 

independence.1085 For autonomy’s sake it is preferable when the scientists who 

produce knowledge do not at the same time formulate explicit policy advice. This way 

the pure scientific data, which clearly state uncertainties, remain separate from a 

subsequent suggestion for action which also takes account of the political and social 

context.1086 

b) Representation of all geographic regions 
Developed countries view the autonomy of science as an essential guarantee for its 

credibility while developing countries are rather suspicious towards science which 

they perceive as done in the North and often for the North. Informal networks and 

epistemic communities that influence international decision-making are criticized for 

being dominated by experts from the developed countries.1087 India’s Center for 

Science and the Environment, for example, challenged results published by the 

Washington-based think tank, the World Resources Institute, stating that the 

carbondioxyde emissions from developing countries had been depicted with too high 

figures.1088 States that do not participate in research tend to be the most sceptic.1089 In 

particular the indigenous scientific capability of the South needs to be improved to 

enable Southern scientists to assess their options for action independently.1090 The 

promotion of indigenous scientific expertise would strengthen the authority of 

epistemic communities.1091 This way a consensus can be found across scientists that 

are representative for all regions. 

The Northern rebuff is that currently, environmental researchers are usually not 

dependent on governments. They are situated within countries that guarantee their 

independence.1092 This independence from governments will not be ensured within all 
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countries which makes it difficult to ensure equitable geographic representation while 

at the same time excluding scientists from intrusive countries. 

UNEP-WCMC acknowledges the necessity of input from the South when it declares 

as one of its objectives to collaborate closely with its partners and to engage in 

capacity building if necessary.1093 UNEP-WCMC underlines its adherence to the 

values of the UN, its respect for views and rights of governments and local institutions 

and its own political neutrality.1094 

ICSU is also aware of the need to integrate all regions. ICSU’s newly established 

Regional Offices are meant to facilitate the participation of scientists from developing 

countries in ICSU activities and to ensure responsiveness to the needs of developing 

countries.1095 

c) Constant and open scientific verification of assumptions 
Scientists do not deliver knowledge that is free from any uncertainties nor infallible 

answers to the questions of decision-makers.1096 Scientific knowledge and a consensus 

among scientists is not understood as “the single truth.” Even generally accepted 

theories and propositions are continuously verified by scientists.1097 Quite often 

scientific knowledge in fields that are relevant to decision-makers is not 

uncontested.1098 The strong position of scientists and the fact that they are neither 

completely disinterested sources of information, nor uninfluenced by politics, 

provokes concerns about the possibility of their strategic manipulation of information. 

Epistemic communities might abuse their knowledge to advance the policy they retain 

preferable.1099 Can their involvement be legitimate in spite of those uncertainties and 

concerns? 

“Scientific knowledge” is defined as the result of research. This excludes opportunist 

collection of data which distorts the reality. This does not mean that scientific 

knowledge must be known with objective certainty. Clearly stated uncertainties are 

also a part of scientific knowledge.1100 The legitimacy of ecological epistemic 
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communities is founded on the transparent way in which they obtain a consensus.1101 

A science assessment process is necessary to prevent the risk of overestimating 

known facts and of underestimating uncertainties.1102 Epistemic communities achieve 

their consensus through informal negotiations and the confronting of competing 

hypotheses.1103 Their legitimacy and strength lies in their competence, which is 

ensured by pluralism, competitive structure and review procedures.1104 

When one single expert is invited to scientifically assess a phenomenon this 

assessment risks to be influenced by the so called “single expert bias.” Experts tend to 

overestimate the aspects in their own view that are shared by larger parts of the 

community. Peer reviews lead to a more balanced appreciation. They too may 

however be affected by a “disciplinary paradigm bias,” which may influence all 

reviewing scientists. An effective counter measure is a review by a multi-disciplinary 

panel of experts.1105 

Data in the public domain may not be sufficiently representative and industry may not 

see any benefit in publishing its results. To ensure the highest standards of 

representativeness and to consider all suggested interpretations the conclusions of the 

assessment panel should be made widely available for public comment and not merely 

peer reviewed. Groups such as environmental and industrial NGOs are thus in a 

position to participate in the discussion. 

Experts may also exaggerate the need for further examinations from their interest to 

procure funding. This peril can be shunned through a separation of the scientific 

assessment and the assessment of a future research agenda.1106 When the consensus of 

an epistemic community collapses, the community’s authority will erode as well 

because counter-communities will emerge and challenge the community’s theory.1107 

Issue networks are aware of the need to cooperate openly. The SSC as well as 

TRAFFIC stress that they work in collaboration with the scientific community at 

large. UNEP-WCMC stresses its “scientific, objective and unbiased” methods. It 

operates under the supervision of an international Scientific Advisory Council and 
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shares information as widely as feasible. It reviews its performance and encourages 

peer reviews.1108 Whether this openness is realized in all instances cannot be 

determined here but it is certainly the right way to ensure independence and 

credibility. 

III. Neutrality and impartiality of NGOs 
NGOs seek to influence corporation and state behaviour outside of the 

intergovernmental structure, showing thus that they are active to advance their own 

interests and are not content with a supportive role (see chapter 2). Such activities 

would seem to render their provision of mediator services impossible? With their 

direct targeting of corporations they may, however, help to counterbalance the 

corporate power and thus indirectly assist in mediator style the comparatively less 

powerful state and local groups’ efforts. NGOs are given consultative status with 

treaty regimes and their services are acceptable to governments. In spite of their 

dependence, they can to a certain degree, provide mediation services. 

E. Mediator strength 

I. Differentiation of strategic and tactical mediator strength 
There are two forms of strength which help the mediator to influence the negotiators. 

The same terminology which has been introduced with respect to negotiator strength 

will be used in this context. Strategic strength refers to everything the mediator is 

endowed with and brings to the negotiation, such as resources and relationships. 

Tactical strength on the other hand, refers to the mediator’s action at the 

negotiation.1109 This latter strength includes mediation techniques which have been 

discussed above.1110 

There are various factors that grant strategic strength to a mediator. A mediator’s 

power can derive from his legitimacy, that is, from the belief that he has the right to 

mediate.1111 It may also derive from the information the mediator provides where such 

information underlines the rationality of the mediator’s proposals, for example where 

it explains the constraints upon the other parties. 
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Mediators may impact the parties through their expert knowledge, or their reputation. 

Their status and prestige may prove decisive. In other instances their capacity to apply 

either pressure or rewards and compensation to attain an agreement may be a mediator 

strength.1112 This way they make alternatives agreeable or disagreeable.1113 High-

ranking mediators can be persuasive because they possess leverage and social 

influence.1114 

Furthermore, mediators may draw power from their relationship with the parties. They 

may benefit from the possibility to strike a coalition, or the threat to strike a coalition 

with one side.1115 Mediators may be able to influence a party they have particular ties 

to.1116 On the other hand, it may be their impartiality which makes them powerful, 

because it makes them and their suggestions acceptable.1117 

II. Implications of strategic strength for the effectiveness of mediation 
Low power mediators tend to be more acceptable to the parties but they also tend to 

be less influential.1118 Power of mediators may hasten agreements which will, 

however, not necessarily reflect the disputants’ interests. The risk of an imposed 

settlement is that it will only temporarily accommodate the discord.1119 

The disadvantages of compensation may be that parties start to depend upon further 

compensations in future negotiations and the focus of negotiations moves away from 

the parties to a clear focus on negotiations between a party and the mediator to 

establish the price to be paid by the mediator. To achieve higher compensations 

parties may even tend to demonstrate less willingness to find an agreement.1120 

The power to apply pressure can increase the effectiveness of mediation, since it 

increases respect for the mediator and it motivates the parties to find an agreement in 

order to avoid negative consequences. The power to compensate, on the other hand, 
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has positive effects only provided that compensations are used to reinforce 

concessions or new ideas.1121 

III. Consequences for providers of mediation services 
Turning now to the providers of mediation services under scrutiny, some conclusions 

can be drawn from the preceding paragraphs. It is of interest to determine their 

strategic strength in order to predict and explain their respective effectiveness and 

possibly to improve it.  

Is legitimacy a source of mediation strength? The legitimacy of the transfer of 

decision-making power away from the state is controversial. State consent to treaties 

and CoP decisions provides some legitimacy to treaty regimes. Therefore, the 

legitimacy of the delegation of competences to non-governmental entities is more 

doubtful than that to treaty regimes. Yet, state consent is given by the executive 

branch, which means a loss of control of legislatures even though international law 

may impact individuals in a way that only national law used to do.1122 This becomes 

particularly acute in the case of CITES, which requires its member states to penalize 

transgressions of the Convention.1123 A modification of the list of endangered species 

may extend the scope of the member states’ criminal proscriptions which is 

problematic in light of the legality principle.1124 All aspects that raise doubts 

concerning the legitimacy of treaty regimes will not be discussed here. On the whole, 

the transfer of competences to a treaty regime enables it to resolve conflicts of 

interests, yet at the same time it raises legitimacy concerns. The very factors that have 

been set forth as mediation services, that facilitate a convergence of interests of 

negotiators and that strengthen the cooperative, mutual gains approach, as opposed to 

a focus on strict state consent, raise such concerns about a democracy deficit of treaty 

regimes. For example, the opt-out approach facilitates international decision-making, 

yet at the same time it shifts power from the domestic legislatures to the executive. 

The international level lacks popularly-elected, representative bodies. It also lacks an 

international civil society.1125 Measured against national legitimacy standards, treaty 
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regimes invariably fail. However, founded on legitimacy standards that are prevalent 

in the interactional law theory, treaty regimes incorporate many factors, that advance 

legitimacy as far as feasible. 

Each conventions’ output legitimacy, that is, their effectiveness will be analysed in 

the following chapter, specifically in the sections dealing with outcomes and impacts 

of the agreements respectively. 

It is clear that the strategic strength of epistemic communities rises and falls with their 

reputation for providing expert knowledge and the perceived legitimacy of their 

involvement. Their legitimacy hinges upon their scientific pluralistic and transparent 

working processes as described in the preceding section. 

NGOs derive their strength fundamentally from public trust and the perceived 

legitimacy of their activities. The determining factors where legitimacy is concerned 

are the representativeness of NGOs; their expertise which includes scientific 

knowledge, also about the political context and experience through their practical 

work on the ground, for example, the management of reserves. A further factor of 

relevance for their legitimacy is their effective governance structure, that is, the mode 

in which they steer themselves and the processes and structures they use to attain their 

objectives. The form of governance of an NGO is decisive in whether or not it 

succeeds in maximizing delivery on its mission.1126 In addition, legitimacy depends on 

their effectiveness in fulfilling their mission, and finally, it depends on their 

accountability, which is needed to show and control all the aforementioned factors. 

These aspects have been analysed in chapter 2. 

F. Evaluation 
The present chapter examines whether strategies used by mediators to move 

negotiators towards a mutual gains agreement are being applied by treaty bodies, 

NGOs, scientific networks or parliamentarians who are involved in inter-

governmental negotiations on biodiversity-related issues. A further question is 

whether such services or additional services are at least potentially usable in this 

context. While mediation is undertaken by a third party in negotiations of a particular 

conflict, the strategies which have been developed by mediators and the experiences 

gained by them may be a valuable example for negotiations undertaken to adopt rules 
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to settle differences on conservation and development issues. Mediation is hailed as a 

very effective way to improve negotiations so as to lead to a mutual gains solution. 

Whilst a causal link between a particular mediator approach and an agreement cannot 

be shown, this chapter outlines strategies that are generally propitious. Even though 

the ultimate purpose of negotiations and mediation is a mutual gains agreement, a 

mediation procedure which succeeds in improving the working relationship of 

negotiators is a success in itself. It may lead to a mutual gains agreement in the long 

run. Since the effect of mediation depends on the context and the process of 

mediation, both aspects are examined with respect to mediation services provided to 

facilitate the regulation of international biodiversity conservation and development. 

The conditions that make a conflict normally susceptible to mediation can shed light 

on the conditions that must be met in order for states engaging in multilateral 

negotiations of a treaty or under a treaty regime to accept mediation services. 

Environmental disputes within states or between neighbouring states are susceptible 

to mediation. The susceptibility of environmental disputes to mediation indicates that 

it is worthwhile to try and apply mediation strategies to state negotiations setting up 

rules on conservation and sustainable use of biodiversity. The disputes that are solved 

with the intervention of mediators involve mostly government agencies. Inter-state 

negotiations are therefore not precluded from being susceptible to mediation services 

simply because states are the negotiators. 

The willingness of states to accept such services is crucial. They tend to be inclined to 

accept them because the integration of conservation and development interests is 

complex and protracted. Furthermore, states depend on the continuity of their 

relations with one another and do not wish to isolate themselves. If they subscribe to 

the integrative negotiation approach they will accept mediation services when they 

expect gains for the negotiations from them. Otherwise, they will accept them when 

they expect benefits for themselves. A final contextual precondition for the successful 

provision of mediation services is a skilful and well qualified provider. 

The specific mediation strategies cannot only be applied within a comprehensive 

mediation process but also as a single mediation service for negotiators. The main 

benefits of these strategies help forming categories of mediation services. These 

strategies stretch from helping to create a propitious background for negotiations, 

cognitive strategies, facilitating communication, improving the transparency and 
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accountability, normative strategies that directly influence the negotiators’ interests 

through mediator ideas and reconceptualization, counterbalancing the power 

asymmetry of stakeholders, raising and managing assistance to helping sustain an 

agreement. 

The constructivist and interactional law theory concepts of the social structure of the 

community of states demonstrate that communication facilitation is a relevant 

mediation service. Mediation services that increase the perceived legitimacy of the 

negotiation process and the agreement are equally useful to states. Furthermore, a 

mediation service can consist in the promotion of shared understandings, inter alia, 

through the facilitation of interaction. Another strategy may be influencing the state 

interests for instance by drawing state attention to overlapping interests or providing 

them with other kinds of information. A state’s concern about its reputation towards 

its constituencies and other states makes it amenable to the mediator activity of 

creating visibility and public support or pressure. 

States are amenable to numerous mediation services and NGOs are in a position to 

provide them. NGOs acting outside of treaty regimes have a potential for providing 

the mediation service of information gathering provided they renounce advocating a 

particular interest and form coalitions with NGOs from all regions and from all fields 

of expertise in order to collect well-balanced information. When they are truly 

international actors they can develop international perspectives with understanding of 

all regions which helps them to communicate each stat’s views to the others. With 

their lobbying and campaigning they can raise public support and awareness for an 

agreement. It is in their hand whether they promote a mutual gains agreement, or, as 

happens all too often, a distorted one. Finally, they facilitate negotiations by drafting 

treaty texts and circulating them. 

Scientific networks may also perform some mediation services. The most active 

networks that engage in biodiversity-related negotiations are predominantly 

ecological. Human sciences and economy are just as important. Since it is difficult to 

establish whether a specific network can be classified as an epistemic community, this 

thesis sticks to the unambiguous term of scientific network. There is no clear 

dichotomy of idealist NGOs with pseudo scientific propaganda on the one hand, and 

conscientious scientific epistemic communities that are merely prompted by their 
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principles to get socially active but are uncompromising scientists. The reality of 

scientific networks lies between those two poles. 

Scientific networks provide information for negotiators which influences their 

interests and negotiations. They develop and spread new ideas and raise public 

support. They suggest solutions and their position as qualified source of suggestions 

renders them acceptable. They help in data and information sharing and in coping 

with clashing appreciations of data and risks. 

The value of scientific information for decision-making changes in nothing the fact 

that scientists cannot substitute interests and preferences of local people. Scientifically 

founded decisions may not be imposed on these people for equity reasons, for 

pragmatic compliance-related reasons and because traditional local knowledge may 

very well be far superior to the latest scientific answers. If these limitations are kept in 

mind, scientific input will facilitate integrative negotiations and the obtaining a 

mutual gains agreement. 

Treaty regimes can provide certain mediation services. While they are not always seen 

as actors that might perform certain activities such as prompting states to negotiate in 

an integrative way, they tend to gain momentum and independence from their state 

parties through the work of their treaty bodies. This raises them above the mere 

coordination of concerted state activity. 

The functioning of CoPs facilitates the conduct of integrative negotiations. The 

consensus decision-making and the flexibility of the venues improve the chances of 

integrative negotiations. CoPs react more readily to new developments or new 

suggestions because their decisions do not need to be ratified by all states. CoP 

recommendations have de facto an effect on states like the legally binding treaty 

itself. CITES is a treaty regime where decision-making power gradually shifted from 

the member states to the CoP. The opt-out approach used for the amendment of 

CITES’ appendices is the best example for CITES’ capacity to promote integrative 

decision-making and to discourage self-minded state behaviour. It proved to have 

high adaptation capacities. The dynamic and flexible character of the decision-making 

of CITES’ CoP makes it more amenable to new ideas and information than ordinary 

state conferences. 
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Secretariats perform several mediator functions. They supply objective information to 

negotiators, summarize proceedings, compare national position papers, draft 

decisions, engage in fund raising and assist in the implementation of an agreement. 

CITES’ Standing Committee is a good example for the tendency of states to delegate 

competences to treaty bodies. The Standing Committee takes consensual decisions, 

which have a strongly persuasive effect on member states because the procedure 

leading to their adoption and the arguments on which they are based are accepted and 

they are thus perceived as legitimate. The transfer of certain powers to treaty bodies 

makes negotiations more reason-based and better suited to achieve integrative 

solutions. Presiding officers as well as executive officers can perform many of the 

above listed mediation services. 

In addition to their mediation services provided in order to facilitate the negotiation of 

treaties and independent of such treaties, scientists provide their services both as 

scientific bodies under treaty regimes and as external assistants of treaty regimes. 

Scientific treaty bodies compile scientific data and prevent adversarial science. 

Scientific ideas and suggestions help to find common ground. In many instances, 

however, political, economic or ideological considerations may leave no room for 

them. CITES’ Animals Committee and Plants Committee have helped to make CITES 

more scientific. Thus, they have helped to find common ground and have legitimated 

suggestions and votes. Furthermore, CITES’ adoption of general scientific criteria on 

which listing decisions are based rationalized decision-making. 

While the scientific backing does not always have the impact it would ideally have the 

committees trigger a collective learning process that shapes state preferences. 

UNCCD has also worked on refining its scientific base and the services provided by 

its Committee on Science and Technology. The CBD is trying to improve the work of 

its Subsidiary Body on Scientific, Technical and Technological Advice. Yet, these 

efforts sometimes fail as a result of stronger political considerations. The finding of 

common ground, the legitimating of decisions and the development of ideas all 

correspond to mediation services. 

Treaty regimes are assisted by external experts in their mediation activities. These 

experts select the issues for discussion, gather and provide information and assist in 

formalizing and legitimating the exchange of information. Their strength lies in 

modifying the states’ perception of their own national interests, thus, bringing state 
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interests to converge. However, the great number of scientists contributing their 

expertise to the international discourse poses the risk of overwhelming and confusing 

rather than enlightening decision-makers. 

NGOs are involved with treaty regimes. Competent NGOs are granted observer status 

to CoPs unless one third of the parties oppose it. The trend is towards more procedural 

guarantees for NGOs. The mediation services provided by them encompass the 

undertaking of secretariat tasks, the suggestion of solutions, provision of information 

and various forms of cooperation with treaty regimes and GEF. The NGO activities 

reduce costs for governments while adding to the policy alternatives available. In spite 

of their imperfect accountability and questionable representativeness, NGO 

participation yields political, technical and informational benefits for states. 

Parliamentarians too are increasingly present at international negotiations, as can be 

seen from the UNCCD parliamentarian round tables. Since parliamentarians’ primary 

allegiance is with their national electorate they are less well-suited to accommodate 

all interests than members of treaty bodies. Parliamentarian participation increases 

transparency and legitimacy of international negotiations. Their participation is also 

favourable to integrative solutions since parliaments adopt legislation and determine 

the budgets. Participation of parliamentarians under treaty regimes may therefore 

improve implementation of international agreements. 

A question of interest with respect to all the discussed actors providing mediation 

services, is whether they need to be neutral and impartial in order to be able to provide 

their services successfully. Since mediators are never entirely devoid of any self-

interest when they take it upon them to mediate in an international crises, and they 

may have close relations with one of the negotiators, neutrality and impartiality are no 

absolute preconditions for mediation success. It is decisive whether negotiators 

consider, that the mediation is beneficial for them or the negotiations even though his 

neutrality and impartiality may be imperfect. In order for scientists to provide 

convincing mediation services, they need to balance their independence of 

governments, corporations and NGOs on the one hand and responsiveness to these 

actors on the other hand, so as to provide relevant information to them. They have to 

continuously remain engaged in open scientific discourse. 

While the mediation services constitute the tactical strength of their providers, their 

strategic strength is determined by their expertise and reliability, in the case of 
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experts, and on their perceived legitimacy, capacities and resources, in the case of 

NGOs. To the extent that treaty regimes, NGOs or experts lack legitimacy, their 

mediation strength will suffer. 
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Chapter 5: Do the agreements represent and prompt mutual 
gain solutions? 

A. Evaluating agreements 
The objective of negotiating MEAs is to solve conflicts of interest. Consequently, 

MEAs are successful/effective when they accommodate these conflicting interests. 

Conversely, most authors state that regimes are created to solve specific problems, 

such as to ensure the conservation of biodiversity. When assessing the effectiveness of 

MEAs authors focus exclusively on their delivery of environmental improvement or 

their obtaining of set environmental standards.1127 They too often see themselves 

exclusively or primarily as international environmental lawyers rather than attributing 

the same weight to the human rights, in particular indigenous peoples’ rights and 

participatory and development aspects. This one-sided and biased approach is 

counterproductive and rather surprising, considering the apparent pervasiveness and 

omnipresence of the concept of sustainable development which encompasses 

environmental, economic and social considerations. 

Even though this chapter concentrates on the result of the negotiation process, the 

thesis does not underestimate that in the absence of an effective agreement, as 

conclusion to negotiations, the negotiation process itself may constitute a success 

when it stabilizes cooperation between its parties and improves their relationship. 

To ascertain the capacity of an agreement to integrate the various relevant interests, it 

can be enlightening to examine the treaty text as well as the output of the treaty 

bodies. The reference point for this examination needs to be determined. Should the 

successfulness be gauged from the subjective points of view of the stakeholders 

involved in negotiations or should it instead be measured using objective criteria? 

I. Subjective and objective criteria to assess the successfulness of agreements 
The successfulness of the negotiation procedure, the MEAs and their outputs, can be 

assessed using subjective or objective criteria. Hereby, outputs are understood as the 

rules or recommendations and programmes adopted by treaty bodies. Pursuant to 

purely objective criteria, substantive empirical indicators are applied to discern 

                                                 
1127 Brown Weiss and Jacobson, "Strengthening Compliance with International Environmental 
Accords," 307. 
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whether a negotiation process and its result have been successful.1128 Indicative for a 

successful process may be the number of ratifications – or in the case of treaty body 

decisions, the fact that it has been adopted by consensus or it has been supported by a 

broad majority.1129 A high rate of approval seems to indicate that the process has 

succeeded in striking a convincing balance between interests. The contents of the 

treaty text and also the regime output can be assessed objectively. 

Pursuant to subjective criteria, on the other hand, negotiations have been successful 

when the parties express satisfaction with the process (procedural justice) and the 

adopted agreement. Parties will be satisfied with the agreement when it meets their 

short-term and long-term interests and when they see the agreement as fair (or 

equitable), efficient, or effective.1130 

However, a clear statement of the negotiating states as to their appreciation may be 

lacking or their statement may be prompted by strategic rather than realistic 

considerations. It may thus be useful or even necessary to assess whether or not the 

interests have been met from an objective point of reference.1131 It is much more 

difficult to discern actor perceptions1132 and perceptions of the various groups of 

stakeholders and this thesis will for pragmatic reasons rely on objective considerations 

of a fair balance of interests. Developing countries’ interests and industrialized 

countries’ interests need to be equally reflected and so do indigenous peoples’ 

interests if they are concerned and the interests of other inhabitant groups of 

biodiversity rich areas. This chapter will examine whether the agreements and their 

outputs promote or at least leave room for decentralized conservation and 

development decisions. 

To establish the successfulness of an agreement it does not necessarily have to be 

efficient or to work efficiently,1133 that is, achieve a mutual gain solution with 

minimum expenditure of resources and in the shortest possible time. Inefficient 

                                                 
1128 Bercovitch, "Introduction: Putting Mediation in Context," 17. 
1129 Lang, "Negotiation on the Environment," 353. 
1130 Wall Jr., Stark, and Standifer, "Mediation: A Current Review and Theory Development," 381. 
Young, "The politics of international regime formation: managing natural resources and the 
environment ": 368. 
1131 Bercovitch, "Introduction: Putting Mediation in Context," 18. Smith, "Danger - Inequality of 
resources present: Can the environmental mediation process provide the answer?," 384, 91. 
1132 Arild Underdal, "Conclusions: Patterns of Regime Effectiveness," in Environmental Regime 
Effectiveness. Confronting Theory with Evidence, ed. Edward L. Miles (Cambridge, Massachusetts: 
2002), 434. 
1133 Young, Governance in World Affairs. 113. 
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negotiations will frustrate negotiators and may obstruct the achievement of an 

agreement. Yet, even protracted, complicated negotiations may be effective and come 

to an effective result. 

The assumption that the effectiveness of an agreement is independent of its equity1134 

is flawed. It disregards the fact that the purpose of international law is to solve 

conflicts of interests rather than to achieve the conservation of the environment by all 

means. Considerations of equity, that is, normative standards of fairness or justice, 

will therefore be central to the present evaluation of the effectiveness of agreements. 

In the long-run, it is also the pragmatic objective to solve an environmental problem 

that makes equity necessary for effectiveness. 

A similar pragmatic consideration holds true where durability of agreements is 

concerned, that is, their capacity to dynamically evolve and adapt to changed 

circumstances and needs. For an agreement’s short-term effectiveness durability is 

irrelevant. For its long-term effectiveness it is relevant indeed. Effective agreements 

tend to get more and more effective over time thanks to their outputs.1135 

II. Outcomes and impacts of agreements 
More telling than the agreements and outputs as such are their consequences. To 

discern the success of international environmental regimes it is useful to distinguish 

outcomes and impacts of the regime.1136 Outcomes are the positive changes in 

behaviour the regime succeeds in producing. This includes legislation, other rules that 

are adopted and policy changes within states as well as behavioural changes of non-

state actors. When the agreement is successful, it will prove convincing and 

influential. 

Impacts relate to the degree to which the addressed problem is resolved by the regime. 

The impact of the examined agreements would thus be favourable when they achieve 

a mutual gains solution for states, indigenous peoples and for other stakeholders. 

Outcomes and impacts are hard to gauge and assess.1137 

Some agreements are self-executing, that is, they are effective without any further 

national legislation. Most agreements, including those under consideration, require 

                                                 
1134 Ibid. 
1135 Ibid. 115.  
1136 Ibid. 111.  
1137 Andresen and Skjaerseth, "Science and Technology. From Agenda Setting to Implementation," 
185. 
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national legislation or regulations to become effective.1138 Is not the implementation 

of and compliance with an agreement the most reliable indicator for a successful 

agreement? Since states would seem to be prompted to implement an agreement that 

reflects their interests. And states and stakeholder groups within them that are 

addressed by the agreement would for the same reason do their best to comply with it. 

The failure of international instruments to satisfy domestic interests may jeopardize 

compliance when the accord is regarded as imposed from above. Including societal 

actors – NGOs – in the negotiation process may lead to a more inclusive consensus 

which reinforces compliance. NGO involvement thus plays a role in improving 

compliance rates with international instruments.1139 Similarly, all measures that 

increase the legitimacy of rules improve compliance. 

While Chapters 3 and 4 set forth ways to ensure and increase input legitimacy, that is, 

a participatory mutual gains negotiation process, the present chapter is dedicated to 

questions of output legitimacy, measured in outcomes and impacts, assuming that 

there is a link between both aspects of legitimacy. A connected question is whether 

enforcement measures towards member states are as a consequence unnecessary in 

regimes that represent mutual gain solutions and whose treaty bodies have an 

effective mediation function. 

Finally, focusing on the wording of the treaty text and the decisions adopted by treaty 

bodies plus the behavioural change of actors cannot suffice. It remains to be seen, 

whether the agreement’s impact is a factual accommodation of all interests. 

Outcomes and impacts can be assessed from a legal perspective, using the legal 

standards established under the agreement as a point of reference, that is, a 

compliance control. But they can also be compared to a factual goal which may derive 

from within or outside the agreement. Or they may be compared to the situation that 

would exist in the absence of the agreement.1140 

International lawyers tend to look exclusively at compliance rates when examining the 

effectiveness of a treaty outcome. Whereas international relations scholars use a 

broader approach, looking at all behavioural changes prompted by the agreement.1141 

                                                 
1138 Brown Weiss, International environmental law and policy. 309. 
1139 Raustiala, "The "participatory revolution" in international environmental law," 563. Risely, 
"Environmentally Responsible Global Governance: How NGOs Can Help," 122. 
1140 Mitchell, The Structure of International Conflict 897. 
1141 Ibid. 894. 
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This latter approach is more convincing given that good-faith non-compliance may 

still advance the interest of everyone involved and therefore be effective. Even in the 

case of non-compliance the situation under an agreement may be preferable compared 

to the situation that would exist without it.1142 To capture all forms of benign 

behavioural change is an elusive scope of analysis. This chapter will therefore mainly 

refer to the clearer definable concepts of implementation and compliance with the 

awareness that they are not all-encompassing. 

B. Are the examined agreements and their outputs integrative? 
The conventions and their outputs should ideally reflect all legitimate interests that are 

represented in negotiations (see Chapter 2 and 3). 

I. Classification of regimes and provisions 
First of all, it is useful to classify regimes and the provisions contained in them into 

four categories, depending on their approach to achieve their objectives. In a second 

step propitious features, that is, features making a mutual gains solution likely, can be 

determined for each of these four categories respectively. 

The first category, regulatory provisions, contains proscriptions or prescriptions for 

parties. Those rules may vary in their extent and specificity. 

Second, procedural provisions provide for regular meetings for collective decision-

making. They provide for regularly held CoPs and meetings of the regime’s 

committees and other treaty bodies. 

Third, programmatic provisions promote the pooling of resources to realize joint 

projects. The projects realized under programmatic provisions may include 

conservation projects as well as joint research and information sharing.1143 There is a 

need for human and institutional capacity to research a country’s biota to obtain 

knowledge for policy decisions and education.1144 Programmatic provisions require 

most of all secure sources of funding to be successful.1145 

Normative provisions, finally, inspire the formation of new practices.1146 Ideally, they 

inspire ideas and set in motion discourses among states and all other actors at the 

                                                 
1142 Ibid. 895. 
1143 Young, Governance in World Affairs. 82. 
1144 Adeel, Ecosystems and Human Well-being: Desertification Synthesis, . 14. 
1145 Young, Governance in World Affairs. 119. 
1146 Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in International 
Environmental Law," 911. 
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international and national levels.1147  The provision contained in the Ramsar 

Convention that countries make “wise use” of their wetlands is best classified among 

the normative provisions.1148 Similarly, the concept of biodiversity conservation as a 

common concern of humankind helps to guide the convention’s evolution and 

implementation.1149 

The intended outcomes of provisions also greatly vary depending on the category they 

pertain to. The classification will therefore be of further use when examining the 

effectiveness of the outcomes. 

II. Reflection of interests within the convention text and the convention output 
The following section will examine whether UNCCD, CBD and CITES integrate the 

various stakeholder interests. Chapter 3, in its analysis of mutual gains bargaining by 

states, has already outlined aspects that ensure that the various state interests are 

reflected within conventions. The present section will therefore not consider this 

aspect of integrativeness but will instead concentrate on the integration of interests 

within states, most significantly interests of indigenous peoples and local 

communities. 

1. From utilitarian approaches to strict protection in international instruments 
There has been a notable shift of biodiversity-related instruments with respect to the 

level and purpose of protection. Generally speaking, early conservation treaties 

pursued a utilitarian approach while later treaties shifted to the other extreme of the 

spectrum and favoured strict protection from all forms of human intervention. One 

example illustrating the first case is the Convention Designed to Ensure the 

Conservation of Various Species of Wild Animals in Africa, which are Useful to Man 

or Inoffensive from 1900. It represents one of the first treaties to conserve nature and 

provides for the establishment of PAs within which the hunting, taking and killing of 

wild animals is prohibited.1150 The exemptions provided for under the Convention 

make apparent that the Convention, far from aiming to establish areas free from use, 

nor even free from hunting, aimed to prevent large-scale overexploitation and to 

                                                 
1147 Young, Governance in World Affairs. 83.  
1148 Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in International 
Environmental Law," 912. 
1149 Steinar Andresen and Jon Birger Skjaerseth, "Science and Technology. From Agenda Setting to 
Implementation," Ibid. , 568. 
1150 Art. II, no. 5 Convention Designed to Ensure the Conservation of Various Species of Wild Animals 
in Africa, Which are Useful to Man or Inoffensive. 
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maintain game for future hunting. The 1933 London Convention Relative to the 

Preservation of Fauna and Flora in their Natural State was equally inspired by a 

traditional concern to preserve colonial big-game hunting grounds and revenues. 

An example for strict protection is presented by the “strict nature reserves” under the 

African Convention on the Conservation of Nature and Natural Resources, adopted in 

1968 in Algiers. These reserves are practically free from any use. Hunting, 

agriculture, grazing and any acts likely to harm or disturb the fauna or flora are 

prohibited as well as residence, entry or camping.1151 Only scientific research may be 

carried out provided that the relevant authorities issue a permit. States are, however, 

not under an obligation to establish such areas. Nor does the Convention provide for 

any financial incentives for the creation of PAs.1152 

In comparison, the more recent African Convention on the Conservation of Nature 

and Natural Resources of 2003 requires its parties to “promote the establishment by 

local communities of areas managed by them primarily for the conservation and 

sustainable use of natural resources.”1153 These measures are to be complemented 

with the establishment of buffer zones around conservation areas.1154 The mention of 

sustainable use and buffer zones indicate an intention to balance conservation and 

human use of biodiversity. 

Treaties since the UNCED tend to view sustainable use as an incentive for 

conservation rather than as threat.1155 The Brundtland Report and Agenda 21 both 

stress the concept of “sustainable development,” that is the need to strike a balance 

between development and environmental protection.1156 The following paragraphs 

examine to which extent CBD, CITES and UNCCD integrate the conflicting interests. 

                                                 
1151 Art. III (4)(a) ACCNNR. 
1152 Matz, "Protected areas in international nature conservation law. Can states obtain compensation for 
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1153 Art. 12 (3) ACCNNR. 
1154 Art. 12 (4) ACCNNR. 
1155 Matz, "Protected areas in international nature conservation law. Can states obtain compensation for 
their establishment?," 699. 
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2. UNCCD 

a) Anthropocentric environmental and development approach 
The UNCCD preamble stresses the Convention’s anthropocentric approach which 

reflects the recognition that an acceptable level of degradation can only be established 

with reference to the human needs of local people.1157 The twofold approach of 

UNCCD, as expressed in its preamble, is to pursue environmental and socio-economic 

development objectives. The Convention gives equal importance to both aspects, an 

“improved productivity of land and the rehabilitation, conservation and sustainable 

management of land and water resources” on the one hand and to “improved living 

conditions, in particular at the community level.”1158 The overarching objective 

pursued by the Convention reflects development and environmental interests. 

The requirements for all state parties to “adopt an integrated approach addressing the 

physical, biological and socio-economic aspects of the processes of desertification and 

drought”1159 and to “integrate strategies for poverty eradication into efforts to combat 

desertification”1160 further underline this balanced approach. These provisions can 

best be classified as normative provisions; and so can the strategic objectives 

contained in the Convention’s strategic plan since they are meant to inspire discourse 

and ideas among actors and partners. 

The strategic plan and framework to enhance the implementation of the Convention 

(2008–2018) have been drafted by an intersessional intergovernmental working group 

and adopted by CoP-8. The strategic plan strives to address impediments to an 

effective implementation of UNCCD. The strategic plan expresses a shared vision for 

the progressive development of the Convention over the next ten years. 

The plan sets forth four “strategic objectives” which are intended to provide guidance 

to actions of all UNCCD stakeholders and partners. Under each strategic objective the 

plan formulates “expected impacts” that is, long-term effects to be achieved under the 

respective strategic objective. “Long-term” in this context means a period of a 

minimum of ten years. 

The first strategic objective is to improve the living conditions of affected 

populations. Corresponding expected impacts include an improved livelihood base 
                                                 
1157 Philip Dobie, "A future for the drylands?," Review of European Community & international 
environmental law 12, no. 2 (2003): 141. 
1158 Art. 2 (2) UNCCD. 
1159 Art. 4 (2) (a) UNCCD. 
1160 Art. 4 (2) (c) UNCCD. 
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and an income from sustainable land management for such populations as well as 

their reduced vulnerability to climate change and drought. 

Two further strategic objectives are to improve the condition of affected ecosystems 

and to generate global benefits through effective implementation of the UNCCD. 

Such benefits may concern biodiversity and the climate. 

Finally, the fourth strategic objective is to mobilize resources to support 

implementation of the Convention through national and international partnerships.1161 

These strategic objectives reaffirm the Convention’s endorsement of an integrated 

multi-facet approach. Linkages between dryland management and the protection of 

biological diversity are underlined. 

b) Bottom-up approach 
UNCCD is hailed as a unique instrument for one remarkable innovative feature it 

applies, namely its participatory or “bottom-up” approach. This term is commonly 

used for UNCCD’s requirements of participation in decision-making of local 

populations affected by desertification as well as NGOs. Negotiators of the 

Convention expected that local community knowledge and support would be vital for 

a successful implementation. Hence, direct participation has played a significant role 

in the working practice of UNCCD from the outset. 

Pursuant to Article 5 (d) UNCCD country parties undertake to promote awareness and 

facilitate the participation of local populations with the support of NGOs, in efforts to 

combat desertification. The approach is also reflected in the obligation to develop and 

implement national, subregional and regional action programmes in such a way as to 

inspire cooperation in a spirit of partnership between the donor community, 

governments at all levels, local populations and community groups and facilitate 

access by local populations to appropriate information and technology.1162 Moreover, 

affected countries are required to establish and implement their national action 

programmes (NAPs) through participatory means.1163  The bottom-up approach 

ensures that conflicting interests are balanced by decision-makers with input from 

those directly concerned rather than merely from a theoretical, distant, large-scale 

point of view. 

                                                 
1161 CoP UNCCD VIII/3 Annex, IV. 
1162 Art. 10 (2) (e) UNCCD. 
1163 Art. 10 (2) (f) UNCCD. 
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UNCCD’s integrated objectives and its bottom-up approach are its main assets. 

UNCCD sets a propitious basis for the attainment of mutual gains solutions. 

Successful regimes include both, top-down and bottom-up features linking political 

representatives and civil society.1164 UNCCD does not content itself with promoting 

bilateral and multilateral arrangements1165 linking donors and local entities. The need 

for a comprehensive, coordinating framework for action is reflected by the central 

element the Convention uses to achieve its aims, the NAPs. In addition, the 

convention obliges affected country parties to strengthen relevant legislation, to enact 

new laws and to establish long-term policies.1166 

A solid legislative or other regulatory framework is a precondition for the creation of 

a stable enabling framework to combat desertification. Legislation and regulation is 

necessary, not to impose solutions from above, but to encourage and support such 

solutions and to create transparency and coherence. 

3. CBD 
This section will examine whether the CBD integrates local conservation and 

development interests and advances or at least respects indigenous rights.  

a) Primacy of conservation and protected areas 
Article 1 CBD states the overarching objectives of the Convention which have also a 

normative, inspiring quality and guide the performance under the Convention.1167 The 

Convention’s objectives are the conservation of biodiversity, its sustainable use and 

the fair and equitable sharing of benefits arising from the use of genetic resources.1168 

The CBD objectives and the 2010 target are concretized through the adoption of 

international guidelines, programmes of work and through national biodiversity 

strategies and action plans. 

The mere fact that the Convention distinguishes conservation and sustainable use 

indicates that the omission of any use may be necessary and is promoted by the CBD. 

The term “conservation” is not defined by the CBD. The single components of its 

conservation approach, especially the reliance on PAs, indicate that conservation is 
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understood as “protection against destruction by humans.”1169 In spite of its threefold 

objectives, conservation of biological diversity is the convention’s priority. 

Conservation needs are decisive rather than needs and interests of inhabitants. Yet, the 

Convention reflects the link between human welfare and biodiversity. It stresses not 

only the intrinsic value of biodiversity but also its benefits for human food, health and 

other needs and friendly relations between states.  

To achieve its objectives the CBD relies on the promotion of the establishment of 

systems of PAs. This also shows that the CBD prioritizes the protection of 

biodiversity at a level determined by scientists instead of the market. It would seem 

that biodiversity protection is the overriding interest whose impact is only corrected, 

alleviated for local communities by creating income alternatives. This raises the 

question whether biodiversity is a value whose importance does not leave room for 

the accommodation of other interests. The Millennium Ecosystem Assessment (MA) 

holds it to be necessary to not only strengthen efforts aimed at sustainable use of 

biodiversity and ecosystem services, but also efforts focusing on biodiversity 

conservation, such as first of all systems of PAs.1170 The need for PAs remains a 

cornerstone that does not allow any room for concessions. Some sensitive ecosystems 

and some endangered species may require “protection against use” in order to 

continue to exist. This raises the question who should decide about the acceptable 

level of biodiversity loss. The MA expresses the view of experts. At the same time the 

MA emphasizes the responsibility of society to choose. The CBD seeks to better 

inform and educate the public to convince it of conservation needs. The success of 

protection against use depends on the capacity to inform and educate and thus change 

the appreciation of biodiversity’s intrinsic value. 

Programmatic provisions on education and communication strategies under the CBD 

have informed and altered attitudes of the public and decision-makers and improved 

compliance with biodiversity conventions. More human and financial resources are 

needed.1171 Such programmatic education programmes overlap with education for 

improved compliance dealt with below. 
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b) Promotion of opportunities for sustainable use 
The CBD also relies on incentives for conservation through sustainable use of 

resources.1172 This is also true in the context of PAs. For example, the Guidelines on 

Biodiversity and Tourism Development comprise activities related to sustainable 

tourism development, inter alia, in PAs.1173 

The MA lists efforts with the primary goal of sustainable use that have proven 

successful and that should be extended. First, it is necessary for sustainable use to 

provide for payments and markets for biodiversity and ecosystem services. Relevant 

examples are ecotourism, tax incentives, easements (that is, rights to use someone 

else’s land with the purpose to more conveniently enjoy one’s own piece of land) and 

contractual arrangements (for example between upstream landowners and 

beneficiaries of downstream water services). In spite of the positive assessment of the 

potential of such market mechanisms the MA points out related challenges, namely 

the need to ensure transparency to ascertain that people actually receive the services 

they have paid for. Furthermore, institutions are required to ensure the functioning of 

a market and the equitable distribution of benefits. Brazilian extractive reserves can 

serve as an example of a case in which economic empowerment, particularly access to 

markets, is required. The reserves aim to integrate conservation and maintenance of 

livelihoods of traditional rubber tappers and other resource-dependent groups. They 

permit the continuation of small-scale extraction of forest products. Since 1990, the 

Brazilian government established extractive reserves over nearly one million hectares 

in Rondonia. The long-term economic sustainability remains doubtful as rubber 

tappers are dependent on international prices for their rubber.1174 

Second, conservation aspects need to be integrated into business sectors, such as 

agriculture and forestry.1175 More programmatic provisions and work are needed for 

human and institutional capacity to integrate conservation and human well-being into 

ecosystem management. This is true in the agriculture and forestry sectors and for 

other ecosystem services even more so. A coordination of concerned ministries, for 

example for agriculture and forestry, is needed to develop cross-sectoral policies.1176 
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Third, benefits must accrue to local communities, for example through their marketing 

of particular species and ecotourism. For sustainable use to be successful local 

communities should be encouraged to make management decisions that are 

compatible to biodiversity conservation. While “win-win” situations do exist, an 

enabling environment, which encompasses appropriate rights to the resources, access 

to information and stakeholder involvement, needs to counterbalance incentives for 

local communities to exceed sustainable levels.1177 

Market failures can be corrected and environmental externalities leading to the 

degradation of ecosystem services can be internalized. For ecosystem services which 

are not marketed, market based incentives for sustainable use are normally lacking 

and therefore should be created. Costs linked to the management of one ecosystem 

service need to be weighed and felt in the managing sector. For instance, taxes or user 

fees for activities causing “external costs,” and mechanisms that permit informed 

consumer choices through the introduction of certification schemes should be 

introduced.1178 

The CBD CoP sees a high potential to link forest certification with protected areas. 

Globally, about 120 million hectares of forest, which include mostly production 

forests and hardly any PAs, have been certified. However, there are some certified 

forests within PAs, and some certification schemes provide that a part of the forest be 

designated as PA.1179 The CoP further noted that certification systems are scarcely 

applied in some developing countries, notably in the tropics. The CoP attributes this to 

a lack of enabling conditions to implement these systems. Among those conditions it 

mentions institutional and technical capacity, and markets for certified wood.1180 

For the benefit of conservation and development, conservation considerations should 

be integrated into national development strategies or in poverty reduction strategies. 

The ecosystem approach adopted under the CBD provides a framework to assess 

biodiversity and ecosystem services and evaluate and implement response 

measures.1181  The ecosystem approach focuses on the functional linkages and 

processes within ecosystems, the sharing of benefits generated by ecosystem services, 

adaptive management practices, management activities at various levels and 
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cooperation between sectors. The ecosystem approach is designed to address needs to 

achieve conservation and sustainable use and indirect and direct drivers influencing 

ecosystems.1182 The approach relies on the continuum of measures stretching from 

strict protection to human-made ecosystems integrated into regional strategies.1183 The 

Convention intends to achieve a balance of its three objectives in its work on PAs 

through the utilization of the ecosystem approach. More specifically, the ecosystem 

approach is to provide a framework within which the goods and services flowing from 

multiple-use PAs are valued and the relationship of the PA and its surrounding 

landscape is considered. Where a PA straddles political boundaries the ecosystem 

approach requires the entire ecosystem or bioregion to be taken into account.1184 The 

CoP provided guidance on the implementation of the ecosystem approach principles 

and states that the ecosystem approach assists to implement the convention’s work on 

PAs and ecological networks, (that is, networks that integrate PAs into the broader 

land- and/or seascapes) for effective conservation of biodiversity and sustainable 

use.1185 

No matter how many incentives for sustainable use are created, this will not change 

the fact that a certain level of change in biodiversity is inevitable. Scientists can 

inform decision-makers. Yet, ultimately the choice of biodiversity levels remains with 

society.1186 

c) Addressing the unsustainability in the economic system 
Conservation and sustainable use considerations need to be integrated into 

international macroeconomic decision-making structures. So far, they limit 

themselves to considering institutional and macroeconomic stability, sectoral growth 

and reducing the number of people living on less than $1 a day. Studies have shown 

that numerous structural adjustment programmes in the mid- to late-1980s 

deteriorated ecosystem services and aggravated poverty.1187 

The NGO network in the Structural Adjustment Participatory Review Initiative 

(SAPRIN) demonstrated that adjustment policies and trade liberalization were to the 

detriment of biodiversity in Mexico. They forced small-scale corn producers to 
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migrate to areas in Chiapas and other parts of Southern Mexico where they caused 

damage to biodiversity. Agricultural-sector adjustment policies favour large-scale 

monoculture and push small-scale farmers onto more marginal quality land they than 

overexploit to ensure their income. SAPRIN showed that in five countries on three 

continents adjustment policies have caused an exacerbation of rural inequality. 

Adjustment programmes are criticized for creating opportunities for large 

corporations to exploit natural-resources directly, in an incompatible way with 

resource use by local populations and conservation objectives.1188 

Friends of the Earth point to a conceptual problem of structural adjustment 

programmes and stabilization programmes. Their objective is to generate foreign 

exchange that meets the International Monetary Fund (IMF) targets and positive 

government budget balances. Consequently, export rates of natural resources have 

risen significantly under IMF adjustment programmes. At the same time unsustainable 

forestry and disruptive agricultural practices are promoted.1189 

The World Conservation Society reports on the situation of the Maya in the Peten 

region of Guatemala. They used to live from hunting, gathering, small-scale 

agriculture and chicle production for large corporations until 1990 when the 

government established the Maya Biosphere Reserve. The reserve encompassed 

protected areas, multiple-use areas and buffer zones. While the exploitation of 

resources, such as chicle and oil has been strongly restricted in the multiple-use areas, 

the far more detrimental large cattle ranches have not been interfered with and the 

buffer zones have been seriously deforested. The perceived inequitable treatment of 

the poor inhabitants causes them to resent and disrespect rules for multiple-use and 

PAs. Fairness requires to address structural issues rather than simply to demand of 

people with few economic options to reduce their impact on biodiversity. Community 

development and conservation efforts are inextricably linked and they both need to be 

backed by broader policy.1190 The complex problems in the region of Chiapas include 

unequal land and resource distribution, landlessness, poverty, resource degradation, 

corporate interests, corruption, and civil conflict.1191 
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The preceding sections noted the CBD’s prioritization of conservation compared to 

human interests to use biological resources. The promotion of protection against use is 

maybe understandable considering that the economic and development sectors fail to 

take into account conservation needs. Conservation and sustainable use require an 

enhancement of synergies between MEAs and international economic and social 

institutions. Economic and environmental conventions’ specialized objectives and 

approaches separately fail to address the complex issue of ecosystem services and 

human well-being. Coordination needs to prevent that economic agreements 

counteract biodiversity-related MEAs.1192 Institutions dealing with economic and 

social issues are those with the greatest impact on biodiversity. In order to truly 

integrate conservation and development interests they need to join in this effort. 

The present conception of economic growth disregards economy’s impact on natural 

resources.1193 In order to create enabling conditions for sustainable use agricultural 

subsidies as they are used mostly within OECD countries that promote excessive use 

of ecosystem services should be abolished and instead be employed to subsidise non-

marketed ecosystem services. Subsidies cause overproduction, lower the profitability 

of agriculture in developing countries and lead to excessive use of fertilizers and 

pesticides.1194 This elimination may need to be complemented by compensatory 

measures to poor groups that currently benefit from low prices and direct payments of 

subsidies.1195 

In order to cope with conflicting provisions contained in other treaties the CBD seeks 

to establish a priority for biodiversity protection. The CBD contains the commonly 

used statement that “[t]he provisions under the Convention shall not affect the rights 

and obligations of any Contracting Party deriving from any existing international 

agreement” but it excludes cases in which “the exercise of those rights and obligations 

would cause a serious damage or threat to biological diversity.” This prioritization is 

an innovation of the CBD.1196 It remains to be seen whether it will help to strengthen 

the position of biodiversity towards the more dominant economic agreements. 

The Millennium Development Goals need to be tackled with an integrated approach 

in order to be partially attainable in the long-run. From a short-term perspective there 
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are synergies as well as trade-offs. Poverty, hunger reduction and health targets pose 

risks for biodiversity. Hunger reduction strategies include for instance the 

improvement of rural road networks yet at the same time leading to habitat 

fragmentation and facilitation of unsustainable harvests of bushmeat amongst other 

products. The values of biodiversity and ecosystem services need to be taken into 

account in development planning. An integrated approach takes particular note of the 

conservation of biodiversity that is relevant for the well-being of poor and vulnerable 

people.1197  Long-term considerations are required to capture the benefits of 

biodiversity to human well-being.1198 

The complex issue of sustainable use of biodiversity requires to address numerous 

other interrelated aspects that threaten biodiversity including: human-caused climate 

change, growth in consumption of ecosystem services and corruption as a 

consequence of weak systems of regulation and accountability.1199 These aspects do, 

however, go beyond the current research agenda and cannot be looked at in more 

detail. 

d) Indigenous peoples’ rights 
The International Alliance of the Indigenous Peoples of the Tropical Forests which 

represents indigenous organisations from 31 countries laments a lack of respect for 

their rights by the CBD. The CBD repeatedly refers to state sovereignty over natural 

resources1200 and fails to refer to indigenous land rights. Article 8 (j) CBD requires 

states parties to “respect, preserve and maintain knowledge, innovations and practices 

of indigenous and local communities embodying traditional lifestyles relevant for the 

conservation and sustainable use of biological diversity and to promote their wider 

application with the approval and involvement of the holders of such knowledge, 

innovations and practices and encourage the equitable sharing of the benefits.” These 

obligations are, however, made “subject to national legislation.” The Convention 

omits any reference to indigenous land rights contained in ILO Convention no. 107, 

ILO Convention no. 169, the International Convention for the Elimination of Racial 

Discrimination and the UN Declaration on the Rights of Indigenous Peoples. It fails to 

integrate indigenous rights and interests towards states. 
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The neglect of indigenous rights is further exacerbated by the preamble and Article 8 

(j) using the wording “indigenous and local communities embodying traditional 

lifestyles.” This phrase is problematic because it does not recognize that indigenous 

communities are first of all parts of indigenous peoples. They should be admitted as 

negotiators to prevent scientists from determining levels of sustainability that conflicts 

with indigenous traditional knowledge and indigenous management choices. 

Moreover, the notion of “traditional” is problematic because it usually refers to beliefs 

or customs which are passed on from one generation to another. It risks to be 

construed so as to refer only to inalterable, uninfluenced customs and beliefs even 

though all cultures are dynamic. Cultural change and improved living conditions are 

permissible only provided they do not compromise sustainability as defined under the 

Convention.1201 The process of continuity should be decisive rather than a static 

content. Self-identification should be used to determine the content of the term 

“traditional.” This has nothing to do with romanticizing the conduct of indigenous 

peoples. They must have secure tenure of natural resources and revenue must be 

equitably divided to ensure that they have incentives for conservation. The reasons for 

local overexploitation need to be fully understood and addressed.1202 

Indigenous peoples are sceptic towards PAs because they deprive them of their lands 

and rights to resources. Agenda 21, the Rio Declaration and the CBD place conditions 

on their respect for indigenous rights. Chapter 26 of Agenda 21 states that indigenous 

peoples have a historical relationship with their lands and a distinct role in sustainable 

development. This distinct role is confirmed in Principle 22 of the Rio Declaration 

which states: 

“Indigenous people and their communities and other local communities have a vital 

role in environmental management and development because of their knowledge and 

traditional practices. States should recognize and duly support their identity, culture 

and interests and enable their effective participation in the achievement of sustainable 

development.” This ascribed role arguably makes the enjoyment of indigenous 
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autonomy conditional on their continuance as custodians for their lands. 

Unsustainable use would terminate their rights.1203  

Also the CBD requires states to protect and encourage customary use of biological 

resources but it adds the condition that such uses must be “compatible with 

conservation or sustainable use requirements.”1204  

The Convention lacks a reference to indigenous peoples’ participation in the work of 

the convention. It merely refers to “cooperation among States and intergovernmental 

organizations and the non-government sector for the conservation of biological 

diversity and the sustainable use of its components.”1205 Control and decision-making 

of indigenous peoples is not provided for. The inherent risk is that PAs are set up and 

managed irrespective of the wishes of indigenous peoples living in the area. 

Indigenous peoples’ land rights to PAs situated within their territories need to be 

recognized. The elements for an action plan on article 8(j) on traditional knowledge 

may improve the situation. According to it indigenous and local communities should 

be actively involved in the management of PAs and their rights should be respected 

when establishing PAs.1206 PAs can also support indigenous culture. Declaring an area 

as PA gives a legal status to the land which can help to legally secure sites such as 

sacred groves and mountains, support conservation efforts by indigenous and 

traditional peoples from external disruption.1207 

The CBD is still in the midst of its efforts to ensure the implementation of Article 8 

(j). The Ad Hoc Open-ended Working Group on Access and Benefit-sharing was 

established by CoP-5 in May 2000.1208 CoP-5 adopted a Programme of Work to 

implement Article 8 (j) and to advance the involvement of indigenous and local 

communities in convention work. As a result of the Programme of Work parties 

adopted the Akwé: Kon Guidelines dealing with cultural, environmental and social 

impact assessments where suggested developments are likely to impact sacred sites, 

lands and waters traditionally occupied or used by indigenous and local communities. 

The guidelines are meant as a collaborative framework ensuring the full involvement 
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of indigenous and local communities. CoP-7 in 2004 mandated the Working Group to 

elaborate and negotiate an international regime for the fair and equitable sharing of 

benefits arising from the utilization of genetic resources in order to fully implement 

Article 15 and Article 8 (j) CBD and to this purpose cooperate with indigenous and 

local communities, NGOs, industry and scientific and academic institutions and 

international organizations.1209 Its results are to be discussed by CoP-10. 

Currently, indigenous peoples are only given a consultative NGO status with the 

CBD. This is not sufficient to make their interests heard.1210 Indigenous peoples 

organize as NGOs, yet they are peoples not merely NGOs. The CoP should establish 

procedures so that indigenous peoples can report on the biodiversity in their 

territories.1211 This way they would be participants in the convention’s work instead of 

being valued exclusively as means for conservation. They should be admitted as 

negotiators to prevent scientists from determining levels of sustainability that conflict 

with indigenous traditional knowledge and indigenous management choices. 

e) Subsidiarity system 
As stated earlier with respect to UNCCD, in order to be successful, all governance 

levels need to support conservation and sustainable use through strong institutions. 

Supportive laws and policies are needed to secure tenure and authority to lower levels 

in order to encourage a sustainable management. Different levels of participation in 

land and resource management of local communities can be envisaged. When 

participation only means passive forms of consultation within a top-down 

management system, power imbalances and underlying conflicts remain 

unresolved.1212 Co-management may be an option. Here, local communities and 

national agencies share management responsibility. A final option is the full 

devolvement of managing authority over land and resources to local communities. 

Communities’ rights to natural resources should be secured, including their 

intellectual property rights and communities should benefit from an equitable 

distribution of revenue generated from their lands.1213 Legal empowerment is an end 
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in itself and at the same time it helps to achieve conservation and development 

goals.1214 

Decentralization can occur in the form of devolution or in the form of a federal 

system. Devolution means that power is transferred from a central government to 

smaller units such as states, regions or local authorities. In contrast to federal systems 

where the power allocation is laid down in a state’s constitution, devolution usually 

occurs through statutes. Hence, devolution does not turn unitary systems of 

government into federal systems. The unitary central authority can withdraw the 

powers of the subnational authorities at any time.1215 

Together with decentralization of authority large-scale planning is also needed to 

coordinate various stakeholders relevant to ecosystems. The best governance structure 

is a subsidiarity system, that is, competencies that smaller units can carry out 

effectively had best be vested in these units and the central government supports, 

coordinates and communicates.1216 Informal local institutions may be far stronger than 

they would seem from looking at legislation.1217 

4. CITES 
Since the 1990s CITES has increasingly been trying to integrate conservation and 

development interests. CITES’ working documents were a US draft text, based on an 

World Conservation Union (IUCN) text and a proposal from Kenya. IUCN played a 

central role during the preparatory phase of CITES. IUCN drafted a treaty proposal 

which provided a strong position for experts in controlling wildlife trade. Clearly 

IUCN’s interest was to achieve the best possible protection of species free from any 

political and short-term economic considerations. 

The Kenyan draft, on the other hand, insisted on the right of each range state to list its 

species to be traded. This draft text thus stressed national sovereignty as opposed to 

scientific decision-making.1218 
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CITES’ primary concern is the conservation of species. Its preamble lists the 

economic value among species’ values and the convention does not generally prohibit 

but merely strives to coordinate trade in species that may become endangered. This 

underlines that the convention does not one-sidedly favour an unlimited conservation 

approach and does not neglect trade interests outright. However, the convention text 

does not refer to the need to balance environmental and development interests in the 

way envisaged by the sustainability principle and after CITES’ adoption formulated in 

the Brundtland report and Agenda 21. 

The 13th CoP, however, urged the parties to utilize the Principles and Guidelines for 

the Sustainable Use of Biodiversity.1219 The CITES’ Strategic Vision adopted by CoP-

14 confirms that sustainable trade in wild fauna and flora can make a major 

contribution to achieving the broader objectives of sustainable development and 

biodiversity conservation.1220 The Strategic Vision provides a framework for the 

future development of Resolutions and Decisions. It takes into account issues, such 

as: 

• meeting the UN Millennium Development Goals; 

• significantly reducing the rate of biodiversity loss by 2010; 

• achieving deeper understanding of the cultural, social and economic issues at 

play in producer and consumer countries; and 

• promoting wider involvement of civil society in the development of 

conservation policies and practices. 

These developments indicate a shifting of CITES goals towards a more integrative 

approach, increasingly taking into account the various interests and actors concerned. 

Yet, whilst the draft of the Strategic Plan 2008-2013 stated as one of its four goals to 

adopt balanced wildlife trade policies compatible with human well-being, livelihoods 

and cultural integrity, the final version of the Strategic Vision omitted this goal.1221 

C. Do the outcomes demonstrate effectiveness of the treaty regimes? 
Widespread participation in, implementation of and compliance with agreements 

seems to be the safest indicator for their being a mutual gain solution. It is difficult to 

fathom why any actors would slack in implementation or target groups in compliance 
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when the agreement corresponds to their best interest. A connected question is 

whether compliance monitoring is necessary to ensure transparency and to make 

mutual gain solutions which are enshrined in the agreements reality? Is the same true 

for review procedures? Do agreements that represent mutual gain solutions make 

compliance enforcement measures redundant? 

I. Implementation and compliance as indicators 

1. Definition of the terms implementation and compliance 
For the purposes of this thesis the implementation of a treaty requires only the 

enactment of relevant laws and regulations from a state. Compliance, on the other 

hand, means that conventions and other instruments are effectuated in their entirety in 

practice nationally as well as internationally. Compliance may thus require additional 

administrative procedures to enforce the rules nationally.1222 A look at domestic 

legislation does not suffice to determine whether a country is complying with an 

instrument.1223 

Pursuant to Article 26 of the Vienna Convention on the Law of Treaties States are 

obliged to ensure the effective implementation of treaties they have entered into. 

Typically, Member states are responsible to elicit compliance with key provisions of 

regimes. 

2. Varied forms of conduct required under agreements 
Not all provisions contained within agreements wield their influence through setting 

rules to be implemented and complied with. The effect of proscriptions and 

prescriptions within regimes is comparatively easy to assess by looking at compliance 

rates and other induced behavioural changes of states and other actors.1224 This does 

not mean, however, that other provisions lack influence. Rather, based on 

constructivist assumptions, the three other groups of provisions – procedural, 

programmatic and normative provisions – are of particular importance.1225 Normative 

provisions may prompt new ways of thinking about conflicting interests.1226 Even 
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though they may seem too vague to produce any tangible effects they may have far-

reaching effects in the long-run.1227 

Procedural provisions are particularly commendable where issues are concerned in 

which various stakeholders take a legitimate interest. The stakeholders can take part in 

the decision-making of CoPs and other meetings and react to needs that were 

unknown at the time of the regimes establishment. Apart from states IOs and NGOs 

active in the field of conservation as well as development are granted access. 

Procedural provisions under the examined regimes thus advance the achievement of 

integrative agreements. 

The key challenge for programmatic provisions is whether actors establish an 

appropriate organizational structure to realize collective projects and to raise 

sufficient supportive resources. States are hesitant to commit themselves to furnish 

resources and they occasionally even draw back from commitments already made. 

The UNCCD Strategic Plan gives high importance to the need of additional funding 

for the implementation of the Convention. Lack of financial resources is the most 

frequently cited impediment to effective implementation.1228 Official development 

assistance should at least reach the 0.7 per cent target by 2015.1229 

After a period of stagnation official development assistance increased lately since the 

Global Environment Facility (GEF) became a financial mechanism of the 

UNCCD. 1230  Concretizing the fourth Strategic Objective, the fifth operational 

objective is to mobilize and improve the use of national, bilateral and multilateral 

financial and technological assets.1231 Here, the Global Mechanism (GM) has a central 

responsibility.1232 

The Parliamentarian Round Table described current financial resources that are at the 

disposition of UNCCD as “neither substantial nor adequate, nor timely or 

predictable.” A convention success may require an extension of financial 

mechanisms, such as debt-for-nature swaps and air ticket taxes.1233 The UNCCD aims 
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to identify innovative sources of finance including from the private sector, market-

based mechanisms, trade, foundations and NGOs.1234 

II. Implementation to ensure state benefits 
In theory, the fact that all parties agree to incur certain obligations under an agreement 

makes it likely that the agreement corresponds to their proper interests and that they 

will abide by this agreement and implement it fully. The assumption that an 

agreement which meets the interests of all states will be implemented seems to be in 

line with the institutionalist theory. Institutionalists argue that regimes must be self-

enforcing because there is no international executive power to enforce participation in 

or implementation of regimes.1235 States devise regimes that correspond to their 

interests. Why should they spend time and energy on agreements they expect to be 

breached? Being self-enforcing implies that states do neither benefit from 

withdrawing from the regime nor from modifying it. When adherence to regimes is 

within the interest of a state enforcement measures become superfluous. 

This positive assessment of self-enforcing agreements is opposed by critiques who 

point out that self-enforcing agreements mostly comprise only few parties and require 

a low level of behavioural change. Regimes that demand significant changes, so the 

critiques, suffer from wilful non-compliance and consequently attempt to react by 

establishing enforcement measures. Free riding and wilful non-compliance, so the 

argument, need to be addressed through credible threats. The most effective regimes 

are those with enforcement possibilities, for example the EU and the WTO.1236 

Institutionalists themselves tend to be sceptic towards the possibility of treaty regimes 

to solve the most pressing environmental questions.1237 International environmental 

law can prevent free riding behaviour and other “market failures” and ensure that all 

states engage in the protection of biodiversity through a strategic manipulation of 

incentives. In the case of CITES, for instance, with the increasingly effective control 

of trade in species the value of protected species will equally increase which means 

from an institutionalist perspective that incentives for member states, not to free ride, 
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will have to grow at the same rate to ensure that cooperation remains more attractive 

than unilateral action.1238 

It may also be in the interest of a state to implement and to comply with an agreement 

because a failure to comply with the agreement will shake the confidence of the 

negotiating partner and complicate future negotiations. 

III. Legitimacy prompts implementation and compliance 
Arguably, it is legitimacy of agreements that prompts implementation and 

compliance. As an example, the more information is available and the more problems 

addressed by a regime are understood, the better the prospects for it to be 

implemented and complied with1239 because information and understanding increase 

the legitimacy. 

1. Social forces prompt implementation and compliance 
Constructivists expect more impact of self-enforcing regimes, because of the regimes’ 

influence on state interests and identities. State interests are not static nor are they 

independent of the regime. Regimes are social structures that develop consistent 

patterns of behaviour which have a constraining or enabling effect upon states; and 

they create the background for in depth discussion to determine which behaviour is 

classified as legitimate and which as illegitimate. Norms that have been developed 

under a regime influence their behaviour and identity because states tend to 

implement rules that they perceive as legitimate similar to citizens who respect rules 

they accept as legitimate. Continued interaction and discourse tend to lead to shared 

understandings and a convergence of views.1240 International momentum toward 

compliance improves compliance as is the case in other social structures. 

Consequently, widespread participation, ratification and implementation tends to 

induce more states to ratify and implement an agreement. Momentum is also created 

by the international public opinion which may be articulated and influenced by 

NGOs.1241 Publicized scientific reports and large scale conferences trigger such 

momentum since governments do not wish to be seen as laggards.1242 States are not 
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merely self-interested utility maximizers.1243 Cost and benefit cannot always be 

reliably calculated in any event. States comply with regimes because they feel a need 

to coordinate activities and to create consistent and predictable patterns of 

behaviour.1244  The social aspects of the international community make states 

acknowledge that compliance with legitimate rules is the right and proper thing to 

do.1245 

2. Inclusive negotiation prompts compliance 
Contrary to the assumption by the institutionalist theory that state compliance merely 

depends on benefits that can be obtained by the state, it also depends on the 

internalization of the relevant rules within national legal systems which usually occurs 

with the help of national interest groups. One study indicates that democracies are 

more likely to comply with their environmental obligations.1246 This may be due to 

the inclusive deliberations within democracies which lead to a more thorough 

internalization, that is, a conviction of the legitimacy of the adopted rules. Rules are 

persuasive when they are acknowledged by citizens as legitimate.1247 Some go even 

further and argue that a consensus which is negotiated within a state is more likely to 

meet the stakeholders’ interests than a parliamentary, an administrative or a court 

decision.1248  The interactive law theory agrees with constructivists on the 

impossibility of enforcing abstract norms that are not rooted in social practice.1249 

In general, it is acknowledged that some internal groups are very likely to reject the 

outcome of negotiations if the negotiator’s mandate does not result from inclusive 

internal negotiation or consultation. Some hostile subgroups that may prevent a 

party’s compliance with the agreement cannot in any event be anticipated.1250 Internal 

consensus is a key element to create legitimacy and it is legitimacy that makes 

negotiations a success.1251 

Government and private-sector decisions relating to ecosystems should be more 

transparent, accountable and provide for involvement of stakeholders. Rules that are 
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developed with public participation have a better chance to be viewed as just and to be 

effective. And participation improves their quality and accountability and reduces 

corruption.1252 

IV. Compliance rates 
What happens if a state is induced to undertake environmental commitments for 

utilitarian reasons, by pressure from outside or incentives and the attitude or 

preferences of the government change? A country may also undertake a commitment 

without the intention to change its behaviour simply to pretend internationally as well 

as domestically its participation in an international effort. Or it fails to comply 

because of a lack of capacity.1253  This may lead to its non-compliance. For 

institutionalists non-compliance is the inevitable result when states expect higher 

benefits from non-compliance than from compliance or compliance costs exceed its 

benefits.1254 

To properly ascertain the extent of non-compliance this section will shed light on this 

issue. The implementation of and compliance with international environmental 

regimes has rarely been assessed systematically. The few studies in existence find low 

compliance.1255 

The CBD is not satisfied with the number and type of PAs that have been established. 

It criticizes that systems of PAs do not represent all ecosystems, nor do they address 

the conservation of critical habitat types, biomes and threatened species.1256 The CBD 

Secretariat stresses that there are more than 1,300 species of mammals, amphibians 

and threatened birds that are not represented in PAs.1257 Similarly, the representation 

of threatened or endangered plant species is seen as inadequate. For example, in 

Eastern Europe, 170 areas of the total number of 796 areas containing threatened plant 

species, have not been granted any protection.1258 
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Parliamentarians at the last UNCCD CoP lamented that many affected country parties 

fail to prioritize tackling land degradation in their development plans. Many 

developed Parties, on the other hand, abstain from promoting the provision of 

sufficient financial resources. The parliamentarians noted a lack of peasant 

participation causing a neglect of rural policy.1259 

Some findings raise doubts concerning the influence CITES wields on states parties. 

Some states show a tendency towards diminished compliance since the mid-1980s. 

The Species Survival Network’s review of international trade in birds found nine 

species of birds and thirteen countries for which quotas established under the 

significant trade process had been exceeded between 1994 and 1999.1260 In 1999, 

sixty-seven quotas for fauna and two for flora were reportedly exceeded. Half of these 

were exceeded by at least 150 per cent and two were exceeded by over 1000 per 

cent.1261 

When affluent states such as the United States lack adequately trained personnel, it is 

not surprising that poorer range states’ record of controls is not any better.1262 

And still, some positive outcomes of CITES are undeniable. CITES succeeded in 

limiting trade in endangered species.1263 In spite of its limited annual budget of 

approximately US$5 million the Secretariat of CITES has a strong position.1264 Its 

infraction reports are now perceived as reliable and impartial documents which help 

to reinforce national implementation and accountability.1265 

Some changes in consumer demands are attributed to CITES. The food and fashion 

industries shifted away from products from Appendix I listed species, such as turtle 

soup or leopard fur coats. Medical/pharmaceutical research and partly the pet trade, 

substituted captive-bred for wild-caught animals. Crocodile leather is increasingly 

obtained from CITES controlled ranching operations and plants, such as orchids and 
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cacti are artificially propagated. In many cases CITES listed species have been 

replaced by other species.1266 

One example for concerted efforts by CITES’ African member states is the Lusaka 

Agreement on Co-operative Enforcement Operations Directed at Illegal Trade in Wild 

Fauna and Flora which entered into force in 1996.1267 The agreement established a 

permanent law enforcement institution to facilitate cooperation in the investigations of 

illegal trade in wild fauna and flora in order to reduce and ultimately eliminate it.1268 

The EU, the US and Japan tend to be more compliant than other states.1269 

Implementation and compliance under all three agreements is imperfect. Hence, the 

following section will examine whether treaty regimes can gradually improve 

implementation and compliance. 

D. Six strategies responding to or preventing non-compliance 
The involvement of stakeholders in treaty negotiations improves chances of 

compliance. Treaty regimes need to take measures to prevent and/or react to non-

compliance. Strategies to induce compliance most notably include but are not limited 

to compliance regimes. Usually, compliance regimes are composed of two elements 

which may overlap: the first monitoring element assesses compliance and, establishes 

instances of non-compliance; the second element provides for responses to non-

compliance by inducing or enforcing compliance. In some cases the second element is 

lacking. Both these elements may influence compliance, the actual responses to non-

compliance as well as the monitoring procedures. Because of instances of institutional 

overlaps and the accumulative effect of both elements they shall be analysed jointly 

with a view to establishing their impact on compliance. In order to develop a 

comprehensive picture of the opportunities a treaty regime has to induce compliance 

strategies outside of the compliance regime, which are included in the assessment. 

Treaty regimes apply six distinct strategies to promote compliance: cognitive, 

normative, preclusive, generative, punitive and remunerative strategies.1270  The 

following paragraphs will examine the extent to which these strategies can impact 
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implementation and compliance and whether the strategies amount to mediation 

strategies. Monitoring is a classical mediator activity. The functions carried out by 

treaty bodies, NGOs and scientific networks will be considered in order to establish 

their mediation qualities. 

Non-compliance procedures are widely applied in international environmental law. 

The right approach towards non-compliance is highly contested whereby the 

controversy focuses mainly on the question of whether an “enforcement” or a 

“managerial” approach is more adequate. In particular the necessity or desirability of 

a mechanism to settle disputes and to enforce obligations is controversial. 

I. Cognitive strategies 
Cognitive strategies provide information which modifies or influences the perceptions 

of actors and thus advance compliance. They are similar to the cognitive mediation 

strategies set forth in chapter 4. These cognitive strategies are aimed to improve 

knowledge, be it about compliance, about the contents of obligations and means to 

comply with treaties in order to find common ground and mutual gains. 

1. Render compliance transparent 
Environmental regimes containing proscriptions and prescriptions tend to establish a 

monitoring mechanism to create transparency, that is, knowledge about compliance. 

Agreements can only yield mutual gain solutions when they are faithfully complied 

with. Negotiators must trust the others to fulfil their obligations under the agreement. 

The agreement must therefore include a mechanism to assess compliance. The text 

needs to specify the way in which performance is to be measured at certain intervals 

and the mode in which this is to be financed. Ideally, the acceptable sources of data 

and ways of measuring performance are set out from the start in the agreement. 

CITES contains comparatively precise obligations. This facilitates the task of 

establishing whether parties are complying with these obligations. The WHC is much 

vaguer and the compliance monitoring poses more problems.1271 Monitoring may be 

carried out by treaty bodies (for example by a secretariat or commission), an 

international organization, or an NGO. The CoP is usually awarded a general 

supervisory function.1272 
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a) Information gathering and assessment of compliance 
As a precondition for monitoring, treaty regimes establish information systems.1273 

While most information is provided through state reports, this information may be 

completed through on site inspections or other surveillance activities carried out by an 

international entity or one or more states.1274 

Since the Stockholm Conference in 1972 reporting systems have become the norm in 

international environmental law. Usually, states are required to submit annual reports. 

It is then the Secretariat’s task to write its synthesizing report. Most of the times 

secretariats are neither mandated to gather information, to request states to provide 

further information, to assess the information, nor to react to a failure to report 

adequately.1275 

There are, however, agreements which specify more in detail the information that is to 

be submitted, for example legislative and administrative measures taken to ensure 

compliance. Other more elaborate reporting requirements include requesting more and 

more detailed information and specifying the way in which the information is to be 

submitted. 

Scientific networks may assist in the creation of reporting systems. UNEP-WCMC 

has assisted in the creation of national reporting systems for CBD, CMS, CITES and 

UNCCD. 

aa) Information gathering and assessment under CITES 

To make the monitoring of the implementation possible, CITES parties are required to 

transmit an annual report to the Secretariat listing the number and type of permits 

granted, exporters and importers and the states with which they are trading and the 

numbers or quantities and types of specimens.1276 Furthermore, they have to furnish a 

biennial report on legislative, regulatory and administrative measures taken to enforce 

the provisions of the Convention.1277 These reports are made public if the law of the 

party so permits.1278 

                                                 
1273 Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in International 
Environmental Law," 912. 
1274 Wolfrum, "Means of ensuring compliance with and enforcement of international environmental 
law," 36. 
1275 Ibid.: 37. 
1276 Art. VIII(6), (7) CITES. 
1277 Art. VIII(7) CITES. 
1278 Art. VIII(8) CITES. 



 246 

The essential tasks of collecting, analysing and disseminating information on 

compliance are undertaken by the Secretariat. CITES relies mainly on party reports, 

but also on information from NGOs and international organizations, from 

organizations, such as Interpol and the World Customs Organization (WCO). The 

Secretariat may also be asked to make an ad hoc visit to any party to verify 

information, or in cases of serious non-compliance.1279 

When the Secretariat is convinced that any species included in Appendix I or II is 

adversely affected by trade or that the Convention is not implemented effectively, it 

communicates such information to the Management Authority of the parties 

concerned.1280 The concerned states inform the Secretariat of any relevant facts and, 

propose remedial action.1281 

The Secretariat draws the attention of the parties to any matter which pertains to the 

aims of CITES1282 and it prepares annual reports on the implementation of the 

Convention.1283 Within the monitoring mechanism the Secretariat has thus further 

reaching competences than secretariats under the majority of treaty regimes.1284 

bb) Information gathering and assessment under the CBD 

Parties to the CBD are required to submit to the CoP national reports on measures 

taken to implement the provisions of the Convention and their effectiveness.1285 The 

CoP specifies reporting intervals and the nature, structure and content of the 

reports.1286 The CBD CoP established the Ad Hoc Open-ended Working Group on 

Review of Implementation of the Convention (WGRI).1287 

b) Clarification and assistance to improve reporting 
Smaller states are frequently overburdened by the numerous reporting obligations. 

The dialogue entered into by the Secretariat and the reporting states can help to clarify 

obligations under the treaty and means to achieving them.1288 The CoP or another 

                                                 
1279 Reeve, Policing international trade in endangered species. The CITES Treaty and compliance. 62. 
1280 Art. XIII(1) CITES. 
1281 Art. XIII(2) CITES. 
1282 Art. XII(2)(e) CITES. 
1283 Art. XII(2)(g) CITES. 
1284 Wolfrum, "Means of ensuring compliance with and enforcement of international environmental 
law," 49. 
1285 Art. 26 CBD. 
1286 United Nations / Environment Programme, Training manual on international environmental law. 
Chapter 15, para. 64. 
1287 CoP CBD Decision VII/30 para. 23. 
1288 Brown Weiss, International environmental law and policy. 325. 



 247 

treaty body itself can develop the reporting requirements.1289 CoP decisions give 

advice or assistance, ask for further reporting, or request a compliance action plan.1290 

Many regimes cooperate with NGOs which provide incentives for reporting.1291 

Incentives for reports and capacity building tend to render better results than 

sanctioning non-reporting. All those tasks mentioned which assist in reporting are 

non-adversarial mediation activities. 

c) NGO data and assessments to improve transparency 
Some treaties entrust NGOs with the collection of information on the implementation 

of the agreement which may be necessary as states may be reluctant to create 

transparency and to grant a right of access to environmental information thus limiting 

the possibility to monitor compliance. Democracies tend to be more transparent and 

hence more amenable to be monitored than authoritarian governments. NGOs too 

stand a better chance to be active within democracies.1292 NGOs make available their 

assessments of state compliance when states fail to report due to a lack of capacity or 

good-faith effort.1293 Some agreements call on NGOs to monitor compliance.1294 Even 

in the absence of such an authorization NGOs monitor the environmental performance 

of states and the private sector. NGOs inform the public, international organizations 

or national authorities.1295 

CITES possesses one of the best information sources available to any environmental 

treaty, with independent case studies and reports on seizures and prosecutions being 

publicized in the Trade Records Analysis of Fauna and Flora in Commerce 

(TRAFFIC) Bulletins.1296 NGOs, such as IUCN, WWF (World Wide Fund for 

Nature) and TRAFFIC, provide data on the status of species, the threat to them posed 

by trade and the strictness of observance of the Convention enabling the Secretariat to 

identify problems and to engage in counter measures.1297 
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2. Clarify obligations under the treaties 
Bilateral agreements rely simply on parties to comply step by step reciprocally.1298 In 

multilateral agreements this will usually not suffice. 1299  Here, guidance for 

implementation is required.1300 Compliance mechanisms can clarify the interpretation 

of provisions and strive to solve disagreements on interpretation and to find mutually 

acceptable interpretations.1301 To avoid uncertainties and render compliance possible 

an agreement requires procedures for a continual interpretation and clarification of the 

treaty text.1302 The involvement of experts in a treaty regime produces knowledge on 

the substance of the conflicting interests and consequently reduces or eliminates 

differences between the parties.1303 

External scientists may provide data needed for implementation. UNEP-WCMC 

manages and analyses the data that underpins implementation making use of 

databases and it provides information and analyses online. Since 1980 UNEP-WCMC 

has been managing the CITES Trade Database.1304  Similarly, the CBD CoP 

acknowledged the value of the World Database on Protected Areas. 

Target-setting, such as the 2010 target set by the CBD, may also clarify the rather 

abstract treaty requirements. The 2010 target is a political target. It is not legally 

binding and therefore neither enforceable nor subject to compliance control. Yet, it 

can influence state behaviour by creating expectations that pull towards 

compliance.1305 Such targets are relevant since the will of the parties is decisive not 

the legal nature.1306 

Scientists develop indicators for convention impacts. In 2004, the CBD CoP called on 

UNEP-WCMC to assist its Secretariat in developing indicators to assess progress 

towards the 2010 target of significantly reducing the loss of biodiversity. As a 

consequence UNEP-WCMC organized conferences and created the 2010 Biodiversity 

Indicators Partnership, which coordinated and supported the cooperative elaboration 

of indicators by various partners. 
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3. Capacity building and education for implementation and compliance 
Knowledge and capacity at all levels among addressees are conditions for 

implementation and compliance. With respect to PAs the CBD Secretariat organizes 

regional workshops on capacity-building for the implementation of the Programme of 

Work on PAs and seeks to obtain government funds for such workshops.1307 UNEP-

WCMC assisted the CBD Secretariat in the drafting of both editions of the Global 

Biodiversity Outlook.1308  The second edition of the Global Biodiversity Outlook 

informs and suggests action that is necessary to achieve the 2010 target to 

significantly lower the loss of biodiversity.1309 

The CBD Secretariat is also engaged in communication, education and awareness 

raising of the business sector.1310 By means of, inter alia, its newsletter and its 

partnership with business schools1311 it seeks to illustrate that sound biodiversity 

management can be advantageous, through the reduction of operating costs, securing 

the formal and social license to operate, improving the corporate image and 

facilitating access to capital.1312 The Secretariat collected information on good 

biodiversity practice and made it available through the Clearing-House 

Mechanism.1313 The CBD seeks in particular to address the needs of small and 

medium sized companies and developing countries.1314 

UNCCD and CITES are active in these fields (see the sections below) and they are 

supported by NGOs and scientific networks.  

UNEP-WCMC helped to build national capacity to implement MEAs in particular 

with its Biodiversity Indicators for National Use project. UNEP-WCMC supports 

governments’ implementation of international conventions through technology 

support, training and facilitation of the sharing of experiences and expertise.1315 
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In reaction to the failure of 85 per cent of CITES parties to adopt the legislation 

needed for implementation, the CITES Secretariat in collaboration with the IUCN 

Environmental Law Center drafted guidelines for legislation.1316 

More than just capacity building, for states to make compliance possible in all parts of 

the world, information should be more readily available to improve the public’s 

perception of natural resource policies. This is particularly true where environmental 

damage is not easily visible, as in the case of loss of biodiversity.1317 

Educational programmes should include whole communities and not merely school 

children.1318 These campaigns may for instance clarify the monetary value associated 

with networks of PAs. The information should focus equally on economics of PA 

networks, as on their recreational and ecological value.1319 

NGOs can support the implementation of environmental agreements, for example, the 

requirement to establish and adequately manage systems of PAs with their projects 

and thus make them social reality.1320 

4. Compliance monitoring and support under the UNCCD 

a) The functioning of the Committee for the Review of the Implementation (CRIC) 
The UNCCD CRIC’s function is to monitor the implementation of the Convention 

and to facilitate the exchange of information on measures taken by parties. The 

CRIC’s work shows that monitoring and non-compliance reaction may well overlap. 

In the past, member states have criticized the CRIC for its unclear function and mode 

of operation, that is, its statements concerning country reports failed to provide to 

member states the information needed to ensure improved implementation. The 

CRIC’s mandate was clarified under the strategic plan. 

The plan states the necessity to strengthen the CRIC1321 and lists the following tasks 

for the CRIC: to determine and disseminate best practices on implementation of the 

UNCCD, to review the implementation of the plan and of the Convention and to 

assess CRIC performance and effectiveness.1322 Future CRIC and Committee on 
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Science and Technology (CST) sessions will be synchronized so as to benefit from 

synergies between both bodies. 

The plan stresses the importance of simplifying the reporting procedure, using new 

reporting guidelines and to provide generally comparable information, taking into 

account action programmes.1323 

However, the CoP did not modify the terms of reference of the CRIC. It postponed the 

consideration and revision to CoP-9.1324 To bring the compliance monitoring forward 

the CoP asked the Secretariat, in collaboration with the GM, to develop and establish 

draft reporting guidelines for reports on implementation of action programmes.1325 It 

remains to be seen what the next CoP will agree upon. At least, the clarification 

resulting from the plan shows the way to address the noted deficiencies in the work of 

the CRIC. 

b) Awareness raising and education 
Among the UNCCD’s strategic plan’s “operational objectives” which are to provide 

short and medium-term guidance over a three to five-year period to stakeholders and 

partners, the first operational objective comprises advocacy, awareness raising and 

education on the international, national and local levels. In this context the plan 

underlines the role that NGOs and scientific communities from North and South 

should play.1326 The CST and GM are called upon to play a supportive role in the 

implementation of this objective.1327 The fourth operational objective aims to promote 

capacity-building.1328 

c) UNCCD’s guidance in the development and implementation of national action 
programmes and legislation 
Does UNCCD provide guidance to its members on how to implement their 

obligations to adopt national action plans and adequate legislation or other regulation? 

Unfortunately, the convention remains silent on the specific content and form of 

legislation which member states are called on to adopt to combat desertification. 
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Convention bodies have so far failed to address this vagueness. This lack of support is 

one reason for the failure of many affected states to adopt relevant legislation.1329 

The Convention includes five Regional Implementation Annexes for Africa, Latin 

America and the Caribbean, Asia, the Northern Mediterranean and for Central and 

Eastern Europe. Those annexes contain guidelines for the preparation of action 

programmes and their focus and content. 

In the spring of 2008 there were 37 national action programmes and six subregional 

action programmes in Africa, 28 national and one subregional action programme in 

Asia, 25 national and one subregional action programme in Latin America and the 

Caribbean, four national action programmes in the Mediterranean and four national 

action programmes in Central and Eastern Europe.1330 

The most recent Parliamentary Round Table pointed out various weaknesses which 

impede the effectiveness of national action programmes, such as their lack of 

appropriate strategic actions, limited funding, missing links between policymakers 

and scientists and an incomplete integration of international policies on the national 

level. 1331  Most national action programmes are irrelevant in national policy 

development.1332 The strategic plan’s second operational objective points out the 

necessity for action in this context too. 

The Parliamentary Round Tables strive to formulate public policies and 

environmental legislation. Unfortunately, the Members of Parliaments do not go 

beyond stating deficiencies. They do not provide practical advice on the content of 

legislation needed to address the perceived shortcomings. At the Round Table during 

CoP-8 the members of parliament themselves noted with regret the weak 

contributions that parliaments made to the UNCCD implementation process.1333 The 

Round Tables remain a mere platform for the exchange of views.1334 

The strategic plan’s second operational objective is to support the creation of enabling 

environments through a policy framework. This aspect includes, inter alia, a 

reformulation of national action programmes with a view to making them more 
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strategic, basing them firmly on biophysical and socio-economic knowledge and 

incorporating them into an investment framework. From the developed country side 

this involves mainstreaming UNCCD objectives into their development cooperation 

programmes. Support from the GM is intended to facilitate these tasks. 

d) Evaluation 
The assistance in development of legislation and the restructuring of the reporting 

system still need to be addressed adequately. The strategic plan gives the necessary 

momentum for such reform. It clarifies the mandates and methods of work of its treaty 

bodies, in reaction to their perceived operational inefficiencies. The plan is also a 

success in that it adopts a results-based management approach, stating global 

indicators which will be refined by the CST. 

NGOs lament passivity and inaction in combating desertification.1335 However, the 

strategic plan inspired their optimism for the future.1336 

The Convention is gradually evolving into an implementable instrument with strong 

treaty bodies, procedures and mechanisms.1337 The strategic plan has further advanced 

this development. 

5. CITES’ support for implementation and compliance 

a) Clarification of obligations 
CITES assists its members in the implementation of their obligations under the 

convention in several ways. CoPs helped to interpret some of the vague treaty 

provisions, for example the term “any readily recognizable part or derivative”1338 of 

specimens, to lead to more conformity and effective implementation. 

Where the non-detriment finding is concerned CITES does not, in many cases, 

support its members.1339 The parameters for non-detriment findings are not specified 

in the Convention or in any of the CoP’s resolutions. 

The setting of export quotas has evolved into a standard practice to fulfil the non-

detriment condition. Quotas establish the maximum number of specimens of a species 
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that may be exported over the course of a year without causing a detrimental impact 

on its survival. The CoP usually sets quotas only for species of special concern while 

most quotas are set voluntarily by parties.1340 They are hence left to their own devises 

to determine whether trade in a species would be detrimental. 

A part of the problem may be rooted in the significant trade review process itself, 

which is criticized by some as being complex, difficult to understand and 

ineffective.1341 The Significant Trade Review process was, however, successful in 

some cases. The committees reviewed more than 200 animal taxa, succeeded in 

limiting trade to a sustainable level and in increasing cooperation among range states, 

for example, with Caspian Sea range states regarding sturgeon and paddlefish.1342 

b) Capacity building and information 
Another important strategy to facilitate implementation is the organization of 

capacity-building training seminars for officials from CITES’ Management 

Authorities and enforcement services, since institutional and financial constraints, 

especially in developing countries are often the cause for failure of 

implementation.1343 To support the implementation the Secretariat also undertakes 

scientific and technical studies in accordance with programmes authorized by the 

CoP.1344 

6. CBD support for implementation and compliance 
In order to improve compliance the CBD CoP established a Clearing House 

Mechanism to promote and facilitate technical and scientific cooperation.1345 

The CoP also established several programmes of work and working groups. 

CoP-7 in 2004 adopted the programme of work on PAs.1346 The purpose of this 

programme of work is to support the establishment and maintenance by 2010 for 

terrestrial and by 2012 for marine areas of comprehensive, effectively managed and 

                                                 
1340 Conf. 10.14 (Rev. CoP13); Conf. 10.15 (Rev. CoP12); Conf. 12.3 (Rev. CoP13); available at: 
http://www.cites.org/eng/resources/quotas/index.shtml. 
1341 Murphy, "Alternative Approaches to the CITES “Non-detriment” Finding for Appendix II 
Species," 534,41. 
1342 Krieps, "Sustainable Use of Endangered Species under CITES: Is it a Sustainable Alternative?," 
462. 
1343 Sand, "Whither CITES? The evolution of a treaty regime in the borderland of trade and 
environment," 51. 
1344 Art. XII(2)(c) CITES. 
1345 Art. 18 (3) CBD; Matz-Lück, "Biological Diversity, International Protection," para. 42. 
1346 CoP CBD VII/28 Annex. 
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ecologically representative national and regional systems of PAs that contribute to 

achieving the objectives of the Convention.1347 The programme of work is seen as one 

essential means to meet the Convention’s objective to significantly lower the rate of 

biodiversity loss by 2010.1348 

The programme is a response to the data on the status and trends on protected areas, 

which show that the current global systems of protected areas are neither sufficiently 

large, nor sufficiently well-planned, nor sufficiently well-managed to achieve their 

conservation potential. The Convention therefore stresses the urgent need to take 

action to improve the coverage, representativeness and management of protected areas 

nationally, regionally and globally.1349 

With its programme of work the CBD intends to assist parties in the establishment of 

national programmes of work with targeted goals, actions, specific actors, time frame, 

inputs and expected measurable outputs. Parties may select from, adapt and add to the 

suggested activities according to their national and local conditions and their level of 

development. 

The programme of work comprises four elements. Under each element it sets forth 

several goals with corresponding time-bound targets and suggests actions to be taken 

by the parties as well as actions to be taken by the Executive Secretary. 

The first element concerns direct actions for planning, selecting, establishing, 

strengthening and managing PAs. The first target under this element is the 

establishment of a global terrestrial network of comprehensive, representative and 

effectively managed PA system by 2010. The activities suggested to the parties to be 

accomplished by the years 2006 to 2009 include to establish PAs in particularly intact 

or irreplaceable areas, areas under high threat and areas containing the most 

threatened species.1350 Furthermore, states are called upon to review, together with 

indigenous and local communities and stakeholders, existing and potential forms of 

conservation, including innovative types of governance for PAs by government 

agencies at various levels, co-managed PAs, private PAs, indigenous and local 

community conserved areas.1351 States are asked to carry out a gap analyses looking at 

                                                 
1347 CoP CBD Decision VII/28 para. 18; Annex para. 6. 
1348 CoP CBD Decision VII/28 para. 18. 
1349 CoP CBD Decision VII/28 Annex para. 2. 
1350 CoP CBD Decision VII/28 Annex para. 1.1.2. 
1351 CoP CBD Decision VII/28 Annex para. 1.1.4. 
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the representativeness of PAs1352 and then designate PAs identified by the gap 

analysis1353 and to promote the establishment of PAs that benefit indigenous and local 

communities.1354 Under the three subsequent elements of the Programme of Work 

suggestions to parties follow this example to call upon parties to examine the status 

quo and options for improvement and to design response strategies accordingly. 

Parties are also called on to collaborate with one another and relevant organizations. 

The supportive role of the Executive Secretary under the first element includes to 

identify global PA targets and indicators, to invite relevant organizations to assist in 

gap analyses, to compile and disseminate advice on PA planning and facilitate the 

exchange of experiences.1355 These activities too are a general theme running through 

the Programme of Work. Typical supportive activities assigned to the Executive 

Secretary are to compile and disseminate through the Clearing-House Mechanism and 

other means case studies and best practices and to facilitate the exchange of 

experiences. The OECD, IUCN, WWF and the secretariats of other conventions are 

referred to as key partners of the Executive Secretary.1356 

The second target under the first element envisages that all PAs are integrated into the 

wider landscape and relevant sectors by 2015. Parties are called upon to evaluate their 

experiences, including the inclusion of PAs into poverty reduction strategies and to 

improve the integration.1357 The Executive Secretary encourages workshops for the 

exchange of relevant experiences and compiles and disseminates reports on the 

application of the ecosystem approach.1358  The third target addresses regional 

networks and transboundary PAs. The fourth target is that all PAs are effectively 

managed by 2012, using participatory and science-based planning processes with 

clear biodiversity targets, management strategies and monitoring. The fifth target is to 

minimize negative impacts of key threats to PAs. 

The second element of the Programme of Work relates to governance, participation, 

equity and benefit sharing. In order to promote equity and benefit-sharing the 

Programme of Work sets the target to establish by 2008 mechanisms for the equitable 

                                                 
1352 CoP CBD Decision VII/28 Annex para. 1.1.5. 
1353 CoP CBD Decision VII/28 Annex para. 1.1.6. 
1354 CoP CBD Decision VII/28 Annex para. 1.1.7. 
1355 CoP CBD Decision VII/28 Annex paras. 1.1.8 - 1.1.10. 
1356 CoP CBD Decision VII/28 Annex para. 3.1.12. 
1357 CoP CBD Decision VII/28 Annex paras. 1.2.1, 1.2.2. 
1358 CoP CBD Decision VII/28 Annex paras. 1.2.6, 1.2.7. 



 257 

sharing of costs and benefits arising from PAs. Parties are asked to assess the 

economic and socio-cultural costs and benefits connected with PAs particularly for 

indigenous and local communities and to minimize negative impacts and where 

appropriate compensate costs and share benefits.1359 Furthermore they are asked to 

use benefits stemming from PAs for poverty reduction in a manner consistent with PA 

management objectives.1360  Indigenous and local communities and relevant 

stakeholders are to be involved in the planning and governance, baring in mind the 

ecosystem approach.1361 

The second target is full and effective participation by 2008, of indigenous and local 

communities, in the establishment and management of PAs, taking account of their 

rights and responsibilities, consistent with national and international law. The 

Programme of Work reiterates the rule that resettlements of indigenous communities 

as a consequence of PAs should occur only with their prior informed consent.1362 

The third element of the Programme of Work deals with enabling activities. The first 

target is an enabling policy, institutional and socio-economic environment for PAs. 

Suggested activities partly overlap with those under the first and second elements, for 

instance, where harmonizing sectoral policies and laws is concerned.1363 States are to 

consider principles, such as the rule of law, decentralization and participatory 

decision-making.1364 They are advised to establish incentives, legal frameworks, 

institutions to promote PAs and economic opportunities and markets for PA goods 

and services.1365 

The second target under the third element is that comprehensive capacity building 

programmes develop knowledge and skills at individual, community and institutional 

levels. The third target is to improve the transfer of technologies and innovative 

approaches for the management of PAs by 2010. The fourth target is to secure by 

2008 financial, technical and other resources for PAs from national and international 

sources, in particular to support developing states. The fifth target is to strengthen by 

2008 public understanding and appreciation of PAs. 

                                                 
1359 CoP CBD Decision VII/28 Annex para. 2.1.1. 
1360 CoP CBD Decision VII/28 Annex para. 2.1.4. 
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1362 CoP CBD Decision VII/28 Annex para. 2.2.5. 
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The fourth element of the Programme of Work concerns standards, assessments and 

monitoring. Its first target is to adopt minimum standards and best practices for 

national and regional PA systems by 2008. The second target is to adopt and 

implement by 2010 monitoring mechanisms for the effectiveness of PA management. 

The third target is to likewise monitor by 2010 PA coverage, status, trends and 

progress in meeting global biodiversity targets. The fourth target is that scientific 

knowledge contributes to the establishment and effectiveness of PAs.1366 

The CBD CoP established the Ad Hoc Open-ended Working Group on Protected 

Areas to support and review the implementation of the programme of work and report 

to the CoP.1367 The Group’s tasks are, inter alia, to explore options for mobilizing 

financial resources for the implementation of the programme of work by developing 

countries; to contribute to the further development of “tool kits” for the identification, 

designation, management, monitoring and evaluation of systems of PAs, taking 

particular note of indigenous and local communities and stakeholder involvement and 

benefit sharing; to consider reports from the parties, academia, scientific 

organizations, civil society and others on progress in the implementation of the 

Programme of Work; and to recommend to the CoP methods to improve the 

implementation of the Programme of Work. 

Many delegates attending the second meeting of the Working Group on PAs 

expressed disappointment about the large number of bracketed references that left 

much to be resolved by CoP-9. The meeting suffered from a lack of political will and 

did not facilitate the workload of the CoP significantly.1368 

The Executive Secretary supports the review of the implementation of the Programme 

of Work by compiling information on PAs. It collaborates with Parties and relevant 

organizations, particularly the IUCN-WCPA and transmits the information to the 

Working Group on PAs.1369 It collaborates with WCPA in the establishment of a 

roster of experts to assist parties in the implementation of the programme of work.1370 

                                                 
1366 CoP CBD Decision VII/28 Annex. 
1367 CoP CBD Decision VII/28 para. 25. 
1368International Institute for Sustainable Development, "Summary of the Second Meeting of the ad hoc 
open-ended working group on Protected Areas and 13th meeting of the Subsidiary Body on Scientific, 
Technical and Technological Advice: 11-22 February 2008..",17. 
1369 CoP CBD Decision VII/28 paras. 33, 35. 
1370 CoP CBD Decision VII/28 para. 35. 
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Protected areas are central in various other thematic programmes which have been 

addressed by the CoP of the CBD. The Programme on Dry and Sub-Humid Lands 

lists the use and establishment of additional PAs and the strengthening of measures in 

existing PAs as necessary target action.1371 The Expanded Programme of Work on 

Forest Biodiversity underlines the importance of PAs.1372 The Programme of Work on 

Mountain Biodiversity calls to establish and strengthen adequate and effective 

networks of mountain PAs.1373 The Programme of Work also advocates integrated 

transboundary cooperation which should cover PAs among other aspects.1374 

The CoP also placed activities within PAs, in the vicinity of PAs or that directly 

influence PAs on the list of activities for which an environmental impact assessment 

is mandatory.1375 In the context of biodiversity and climate change the CoP requested 

the Subsidiary Body on Scientific, Technical and Technological Advice to develop 

draft guidance on the integration of climate change impacts and response activities 

into the programmes of work of the Convention, taking into account, inter alia, 

contributions of PAs.1376 

7. Evaluation 
Cognitive strategies go some way to promote implementation and compliance. They 

have an even greater potential which the treaty regimes should make better use of. 

Cognitive strategies are narrowly linked to normative strategies discussed in the next 

section. 

II. Normative strategies 
Normative strategies alter the value structure of actors. They reframe issues, support 

the commencement of dialogue between actors and thus reshape the perceptions and 

goals of those actors.1377 Continued interactions and exchanges, informed by policy 

reports and scientific and social investigations, assisted by scientific networks and 

                                                 
1371 CoP CBD Decision V/23 annex 1, B, activity 7(a). 
1372 CoP CBD Decision VI/22. 
1373 CoP CBD Decision VII/27 Action 1.2.5. 
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1376 CoP CBD Decision VIII/30 8. (d). 
1377 Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in International 
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NGOs, flesh out treaty provisions and shape the normative understanding of 

participants.1378 

Normative and cognitive strategies pressure actors to abstain from violations. Both 

strategies can shift actor perceptions and behaviour in the long-run. They are, 

however, criticized for being too slow to be able to save the environment.1379 

Yet, in the last years instruments increasingly follow a non-controversial approach 

towards non-compliance. This reflects the reasons for non-compliance more 

appropriately. What has been said at the beginning of this chapter with respect to the 

potentially strong impact of normative provisions is valid also in the context of 

normative strategies to improve compliance. 

Monitoring is unlike jurisdiction. It desists from classifying acts as legal or illegal and 

rather negotiates what compliance means. It reacts to the different levels of 

compliance and takes note of the fact that many environmental rules permit several 

interpretations and are too vague to establish an unambiguous infringement. 

Compliance monitoring establishes which cases and levels of violation are acceptable 

under a regime.1380  Both points render a comparison of regime activities in 

compliance control to mediator activities a promising consideration. The discursive 

style of monitoring may lead to a convergence of views which makes it a normative 

strategy to promote compliance. 

III. Preclusive strategies 
Preclusive strategies aim to make it harder or more costly to violate proscriptions. 

Rather than functioning ex post like a sanction they link costs to the action itself. An 

underlying assumption is that the factors that prompt states to free ride and benefit 

from the protective efforts of others are greed but also fear to have competitive 

disadvantages when others fail to comply with the commitments.1381 The so called 

“leakage” phenomenon, that is, a shift of the comparative advantage towards non-

cooperating states, may undermine environmental cooperation.1382  Preclusive 

strategies ideally eliminate competitive advantages of non-compliance. 

                                                 
1378 Boyle and Chinkin, The making of international law. 83. 
1379 Mitchell, "Compliance Theory. Compliance, Effectiveness and Behaviour Changes in International 
Environmental Law," 917. 
1380 Young, Governance in World Affairs. 85. 
1381 Barrett, "An Economic Theory of International Environmental Law," 244, 51. 
1382 Ibid., 252. 
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IV. Generative strategies 
Generative strategies on the other hand aim to establish new opportunities to 

comply.1383 The convention text and the subsequently adopted rules can make it more 

attractive to abide by treaty provisions or they make their fulfilment easier. The 

assistance provided by financial mechanisms has been examined in chapter 3. In 

addition to such financial mechanisms under treaty regimes there are other 

opportunities to facilitate treaty compliance. 

1. Creating coherence of conventions to facilitate implementation 
Coherence of conventions makes compliance with them easier. UNEP-WCMC 

engaged in the UNEP/IUCN Tematea project aimed to increase the coherence of 

biodiversity conventions and to facilitate their implementation and it supports the 

Ramsar Convention and the CBD in the development of a reporting system on inland 

waters that corresponds to both their exigencies. It has furthermore, been working 

with the CBD and UNCCD to harmonize their work. 

2. Debt-for-nature swap 
NGOs are helpful in advocating compliance with regimes.1384 A method NGOs use to 

induce compliance with environmental agreements is a debt purchase, commonly 

referred to as “debt-for-nature” swap. This procedure starts with fund raising by an 

NGO in order to purchase a country’s external debt on the secondary market. The 

NGO pays only a fraction of the face value of the debt, typically, between 15 and 30 

per cent of the face value. The reason for this reduction is the low expectation of 

complete repayment by the debtor. The NGO and the debtor country agree upon a 

favourable rate to convert the debt from the currency in which it is denominated to the 

currency of the debtor country. The thus established “redemption price” usually 

amounts to 100 per cent of the face value of the debt, but it may be as low as the price 

at which it has been acquired. Eventually, the debtor country adopts a financial 

instrument, mostly in the form of a government bond, which is used to finance 

environmental projects and which is usually worth the same as the redemption 

price.1385 
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1384 Young, Governance in World Affairs. 94. 
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3. Public-private-partnerships in sustainable development 
The Johannesburg summit (World Summit on Sustainable Development/WSSD) 

brought a further innovative NGO role: the rise of public-private-partnerships in 

sustainable development. The summit thus attempted to induce governments, civil 

society, business and industry to jointly and actively engage in projects for sustainable 

development. The Consolidated List of Partnerships for Sustainable Development, a 

compilation of the various partners, is one of the so called “type 2” outcomes of the 

summit. 

While the concept of public-private-partnerships existed since the late 1990s, it was 

the WSSD to raise it to a more formal level. At the same time the decentralized and 

non-binding nature of the partnerships is maintained. 

Partnerships are viewed as a less formal, more collaborative and integrated approach 

to environmental governance. The partnerships are an action-oriented form of 

implementation. Pursuant to the Guiding Principles, they should contribute to and 

reinforce the implementation of the outcomes of the WSSD. Hence, partnerships 

complement intergovernmental action. 

Many NGOs opposed the move towards partnerships though and blamed 

industrialized states for neglecting their responsibility for the environment and 

development. To distract from the required firm commitments, so the criticism, the 

states opted for decentralized, unverifiable action.1386 The UN guidelines governing 

those partnerships are criticized for being too vague and for their failure to authorize 

the CSD to control that the partnerships have a benign impact and involve 

stakeholders.1387 

V. Punitive strategies 
Punitive strategies imply that other states, NGOs, or a state’s own citizens react with 

economic, political, or social sanctions to non-compliance. These mechanisms rely on 

the deterring effect of such sanctions. Their effectiveness therefore largely depends on 

the credibility and potency of the threat of the sanctions. Governments incur high 

expenses to national enforcement mechanisms and do so with good reason. This raises 
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the question whether enforcement is necessary for international regimes to be 

effective.1388 

Punitive measures would seem to be adequate if one assumes that states will only trust 

in the other parties’ performance when their behaviour is independently monitored 

and deviations are punished. 

In the past, environmental instruments tended to pertain to the category of instruments 

of command and control. Their responses to non-compliance were typically of a 

repressive character – including countermeasures and the invocation of state 

responsibility. 1389  Non-compliance procedures usually supplement general 

international law or a special adversarial procedure. Treaties state that the non-

compliance procedure is “without prejudice” to existing mechanisms.1390 

1. Invocation of state responsibility 
Traditional international law, such as the system of state responsibility does not 

represent a satisfactory option in environmental matters,1391 and in the administration 

of ecosystems even less so. An inherent shortcoming of regimes on responsibility for 

environmental damage is their applicability to single occurrences rather than 

addressing environmental protection in an all encompassing way.1392 Those regimes 

are more useful in the transboundary context and are hard to envisage in the context of 

global biodiversity conservation.1393 

The concepts of a wrongful act, due diligence and significant harm are hard to 

determine and a causal link between action and environmental degradation is hard to 

prove. The level of protection of an ecosystem is particularly hard to measure. Rules 

on responsibility are applicable when the harm is done and cannot contribute to the 

sustainable management of ecosystems and endangered species in any way. 
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2. Termination and suspension of a treaty 
Pursuant to Article 60 of the Vienna Convention on the Law of Treaties States can 

terminate or suspend a treaty which has been breached. 1394  Environmental 

agreements’ function is the creation of reliable norms. Their continued validity and 

applicability is therefore of utmost importance. The objective to protect biological 

diversity requires that non-compliance is met by other action than suspension or 

termination. 

3. Withdrawal of benefits 
Under some environmental treaties, privileges of membership, that is, incentives may 

be withdrawn in response to non-compliance. Such privileges may be the reception of 

assistance from the fund under the respective treaty. Under the WHC a site may be 

taken from the list of protected sites if the country does not conserve the site 

adequately.1395 Additionally, voting rights or representation may be suspended.1396 

4. Trade suspensions under CITES 
Countries that continue to violate CITES can face a recommendation of trade 

suspension issued by the Standing Committee or the CoP.1397 Trade sanctions were 

not explicitly provided for in CoP Resolution 11.3 (Rev. CoP14) which deals with 

non-compliance response. They are, however, used in practice.1398 

The Standing Committee initiates collective action against non-compliance from 

member states as well as third states. It recommends parties to take stricter domestic 

measures than those provided by the treaty, including suspension of trade, as 

envisaged in Article XIV (1).1399 In the case of non-member states, these measures are 

used when the state concerned persistently refuses to provide comparable documents 

pursuant to Article X.1400 

At the time of writing, 31 countries are subject to a recommendation to suspend trade. 

In the case of Djibouti, Guinea-Bissau, Liberia, Mauritania, Rwanda and Somalia a 
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suspension of all trade is recommended due to a lack of adequate national legislation. 

Mauritania and Somalia are additionally subject to a recommendation of a 

comprehensive trade suspension due to a failure to provide annual reports. Niger is 

subject to a recommendation to suspend all trade because of enforcement matters.1401 

The procedure for Significant Trade Review for Appendix II species may lead, as a 

last resort, to a suspension of trade in the affected species with the state concerned 

issued by the Standing Committee.1402 

CITES thus disposes of two rather sophisticated and complex enforcement 

mechanisms. Failures of importing states to comply with trade suspensions 

recommended under CITES do occur.1403 

CITES powers under the enforcement mechanism exceed the powers of many 

mediators. Is it contradictory to bestow compulsory forces upon a provider of 

mediation services or, on the contrary, necessary to make a regime effective? The 

necessity and desirability of enforcement measures will be discussed below. 

5. Public pressure 
Certified non-compliance leads to negative publicity and politically harmful media 

coverage.1404 Thus, public pressure can help to improve compliance. NGOs can exert 

pressure through mobilizing shame by publicizing violators of environmental 

norms.1405 NGOs can also play an important role within a domestic political system in 

pressing the government to meet its obligations under a ratified treaty.1406 

International regimes are generally administered by a specific agency within a 

government. But these agencies may not be able to make their field of responsibility 

taken into proper consideration by all parts of the administration and the legislator and 

they may find it difficult to impose rules on relevant groups within civil society. 

NGO activities, such as organizing boycotts of certain products and naming and 

shaming of violators, raise questions about the legitimacy of their intervention, that 

simply be self-minded fund raising campaigns.1407 NGO campaigns are influenced by 
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their ideology and not always led by objective science as has been shown in chapter 3. 

Additionally to those legitimacy problems, NGOs may face practical problems to 

undertake these tasks within authoritarian states. They may find it hard to mobilize 

public opinion when the majority gives priority to short-term economic 

considerations.1408 

When an agreement regulates an activity that can be carried out only by a limited 

number of persons it may be possible for an agreement to impose rules successfully. 

Yet, in the case of CITES, millions of people might illicitly trade endangered species. 

Large multinational corporations are easier to control than small traders in timber or 

species because their international visibility makes them more easily subject to 

pressure.1409 

VI. Remunerative strategies 
Remunerative strategies rely on actors to provide benefits in the form of loans or 

grants or improved trade relations. Such incentives may either be project related or of 

a general kind.1410 One of the advantages of such an incentive based strategy to 

sanctions is a more constructive cooperation of a potentially addressed party during 

the process leading up to the decision about benefits or sanctions. Actors facing 

sanctions are incited not to cooperate but to hide their continued circumventions of 

regulations. The breach will have to be demonstrated by other states or treaty bodies. 

In the face of benefits actors are, on the contrary, prompted to comply and to provide 

proves of this compliance.1411 

VII. Conclusion 
Constructivists usually put down non-compliance to deficiencies of the regime itself 

or a capacity deficit, inadvertence, or normative differences.1412 Governments that 

lack sufficient administrative capacities may find it difficult to influence the 

behaviour of those national actors whose cooperation is needed for compliance. They 
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may, as an example, be unable to restrict tree clearing or wetland draining by peasant 

farmers.1413 

Accordingly, the suggested counter strategies are continued discourse and interaction 

with improved participation to facilitate finding a consensus. To this end the regime is 

strengthened, that is, reporting requirements, assessment processes and the awarding 

of assistance are improved. Also a constant treaty review mechanism, a mode to 

review the success of the agreement, is promoted1414 to keep pace with scientific and 

technical issues. In this way CITES’ organs review the Convention’s effectiveness 

themselves. Additionally, the CoP as well as the Secretariat may make 

recommendations to improve CITES’ effectiveness.1415 

Constructivists oppose hard-edge enforcement tools such as sanctions and 

adjudication-style dispute mechanisms because they are rarely applied by states in any 

event. And they are viewed as too adversarial and backward-looking. They hinder the 

kind of dialogue that leads to a convergence of views and consensus.1416 From a 

pragmatic point of view, one has to remember that states are in any event reluctant to 

confer competences to monitor and even more so to enforce actions onto international 

organizations or regimes.1417 

The importance of international adjudication has been stressed at UNCED and 

Consequently the International Court of Justice (ICJ) and the International Tribunal 

for the Law of the Sea (ITLOS) created Chambers for environmental matters which 

are, however, not made use of. Typically, parties to environmental disputes prefer 

non-confrontational means to solve their differences. Most environmental treaties 

contain a possibility to resort to adjudication where negotiations did not lead to the 

settlement of a dispute.1418 General dispute settlement institutions do not possess any 

special competences in environmental matters. Only ITLOS possesses such functions 

for the protection of the marine environment.1419 The ICJ is not a suitable place for 

solving international environmental disputes. Negotiation as alternative dispute 
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resolution method is more flexible, permits the involvement of stakeholders and is 

therefore more likely to reach an acceptable solution.1420 

Under the CBD, parties are requested to resolve their disputes on the interpretation or 

application of the convention by resorting to negotiation and mediation.1421 Only in 

the case of failure of such efforts the convention requests parties to make use of 

arbitration or to submit the dispute to the International Court of Justice, provided that 

the parties have accepted these means as compulsory.1422 As an alternative in the case 

of non-acceptance of arbitration or adjudication the CBD requests that the dispute be 

submitted to conciliation by a commission unless the parties decide otherwise.1423 

CITES too calls upon its parties to resolve disputes through negotiation.1424 If this is 

not possible states may refer their dispute to arbitration.1425 These procedures have 

been used but rarely and are likely to remain practically insignificant. Arbitration and 

adjudication would fail to acknowledge informal parts of the treaty regime and might 

thus disrupt package deals. The internalization of dealing with disagreements on 

compliance is therefore preferable.1426 CoPs may make their decisions in the form of 

package deals. State parties cannot ignore decisions that are disadvantageous to them 

because this is likely to cause other parties to withdraw from other decisions forming 

part of the package deal. Hence, states that are interested in the functioning of a treaty 

regime will implement obligations irrespective of their legal bindingness.1427 

Non-compliance procedures seem more adequate than traditional adjudication 

because they address non-compliance in a multilateral context according to its 

relevance for all parties.1428 

Non-compliance procedures are argued to share many of the problems diagnosed for 

adjudication style settlements of differences. Non-compliance systems, so the 

argument, do not make vague norms more specific,1429 nor causality and standards of 

wrongfulness clearer. As has been shown above, cognitive and normative strategies 
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assist in clarifying obligations. Non-adversarial, non-accusatory compliance 

procedures help to identify compliance problems before non-compliance actually 

occurs. Moreover, they help to address non-compliance caused by a lack of resources 

or capacity. Monitoring processes may also perform an assessment of need and 

capacity of states. Preferably they rely on objective criteria to ensure that equity 

considerations, for example, embodied in the principle of common but differentiated 

responsibilities, can in practice be realized.1430 

Compliance assistance is provided for by the CBD and the UNCCD. And compliance 

control forestalls diverging interpretations.1431 

Treaty regimes do not often possess the authority to use sanctions. And if they do they 

encounter difficulties in giving them effect.1432  Is the absence of stringent 

enforcement mechanisms in the agreements under consideration simply an indicator 

for the unwillingness of states, especially powerful states that trust in the force of their 

argumentation, to be subjected to law? Is the praise of non-adversarial compliance 

mechanisms simply due to the resigned acceptance of the impossibility of any other, 

stronger reaction to non-compliance? The most effective examples for interstate 

cooperation, the EU and the GATT, possess the most sophisticated enforcement 

tools.1433 The two environmental conventions that are usually praised for their depth 

in cooperation, the Montreal Protocol on Substances that Deplete the Ozone Layer 

and the International Convention for the Prevention of Pollution from Ships 

(MARPOL), are those conventions that contain comparatively refined enforcement 

measures.1434 

Non-adversarial compliance strategies have numerous opportunities to prompt 

behavioural changes. Whichever position one takes on the desirability of enforcement 

mechanisms, it is futile to lament the missing willingness of states to subject 

themselves to enforcement mechanisms. Scepticism towards the use of sanctions at 

the international level may be founded, because in the absence of a government they 

inherently prompt concerns about the risk of illegitimate and self-interested sanctions. 
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It is more constructive to reinforce the other strategies to improve compliance. Also 

for the pragmatic reason that due to the increasing complexity of agreements and the 

discretion granted to states in choosing the means to obtain the prescribed result, it is 

hard to ascertain whether or not a state is complying with its obligations. This makes 

environmental regimes less amenable to enforcement through controversial means.1435 

The shift towards compliance assistance is connected to the Rio negotiations and 

results from the realization that the enforcement through confrontational means 

cannot succeed when non-compliance often results from lacking capacities. 

Compliance assistance is also based on the principle of common but differentiated 

responsibilities.1436 

E. Does each regime’s impact represent a factual mutual gains 
solution? 
This section attempts to answer the question of whether the examined agreements in 

fact succeed in providing mutual gains solutions. A thus established effectiveness of 

the agreements would at the same time mean their output legitimacy. 

Impacts of a regime are hard to ascertain as causality may be hard to establish.1437 

Studies are rare and inconclusive. The Ramsar Convention is estimated to be 

ineffective while CITES is assessed more favourably.1438 The effectiveness of regimes 

changes over time.1439 Most assessments focus on the impact a regime has on the 

environment and not whether it achieves a mutual gains solution. Consequently, this 

section will only be able to indicate some impacts of the conventions and will not 

undertake a comprehensive examination. Possibilities for biological and economic 

sustainability need to be better researched.1440 Impacts need to be looked at in their 

complexity. Ecotourism can serve as an example to illustrate how difficult it is to 

gauge benefits. Tourism to PAs with benefits to local people, for example, through the 

selling of hunting licenses to tourists or providing tourist services is a frequently 

promoted strategy for community-based conservation. Yet, tourism does not 

guarantee success since in practice benefits to local people tended to be minimal and 
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local people were not encouraged to participate. Only a small percentage of 

community members received employment. There are no studies to examine the 

impact on poaching, yet people tended to attribute more worth to wildlife after the 

inception of tourism projects.1441 There are however successful projects, for example, 

in Costa Rica where a US-based ENGO, the Caribbean Conservation Corporation 

(CCC) helped to establish tourism as alternative income to marine turtle harvest. 

Tourism is the primary income generator for some villages in Costa Rica. Even 

though local ownership of tourism services and local involvement in the establishment 

of the PA and the project were marginal, people support the conservation effort. 

Negative impacts on the environment are kept at a minimal level.1442 

Bioprospecting by drug companies is another option to have local people gain from 

PAs. Local people with knowledge of medicinal uses of plants can be employed in 

inventory activities as parataxonimists. Employment opportunities are, however, 

limited and intellectual property rights to the developed medicines are granted to the 

pharmaceutical industry disregarding the crucial value of the parataxonimist 

knowledge.1443 

The MA states that the actions taken by communities, NGOs, governments and, 

increasingly also, business and industry have been successful in mitigating 

biodiversity loss and supporting sustainable use.1444 The MA acknowledges in general 

terms the contributions made by CBD, CITES, WHC, the Ramsar Convention and 

UNCCD towards conservation.1445 It laments the insufficiency of the current system 

of PAs for the conservation of even representative components of biodiversity.1446 

The MA criticizes the location, design, management and a lack of policy and 

institutions that would ensure fair and equitable sharing of costs and benefits at all 

levels.1447 

The MA found a slowing down in habitat loss rates in temperate regions but expects 

increases in the tropics. Even though habitat loss is the main driver of species 
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extinction in terrestrial ecosystems the complex relationship between habitat and 

species and the additional factors that are expected to augment, such as climate 

change, nutrient loading and invasive species, indicate no improved prospects for 

species extinction rates. The MA maintains that it is feasible to reduce the rates of 

biodiversity loss if particularly significant areas are conserved as PAs or other 

mechanisms and measures are taken for the protection of threatened species.1448 

Whether market instruments are successful in encouraging and achieving conservation 

is unclear.1449 

In spite of the efforts under the UNCCD desertification trends have not abated.1450 

Even though the bottom-up approach used under UNCCD has failed to produce 

widespread successes1451 examples for success show that it can be hoped to be more 

effective than the traditional top-down approach of development planning in the long-

run.1452 Provided that the position of the civil society in affected countries will 

become stronger the Convention’s work will become more effective, too. 

CITES’ effectiveness is hotly debated. Most analyses concerned with CITES’ 

effectiveness focus exclusively on its performance in limiting trade or preventing 

species extinction. Poverty reduction and all the other aspects needed for meeting the 

UN Millennium Development Goals remain unheeded. 

The status of a species depends on a multitude of factors, such as the state of their 

habitat and impacts by alien invasive species which the Convention has no influence 

on. International trade is only one form of species exploitation. Domestic trade is said 

to have a greater impact.1453 

The effectiveness of the Convention can therefore not be correlated directly with the 

conservation status of a species.1454 
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CITES’ effectiveness in regulating global trade seems doubtful considering that the 

global illegal trade in wildlife is estimated to be worth US$5 to 10 billion every year. 

Only drugs and arms generate more illegal income.1455 

There is a notably sharp decline of some Appendix I species, such as the Kenyan 

rhinoceros population which dropped from 18,000 rhinos in 1968 to only 400 rhinos 

in 1992. A similar decline is notable with respect to tigers.1456 Arguably, the situation 

could be much worse without the convention. 

Some species’ populations such as the Hawksbill turtle and the crocodilian recovered 

over the 1990s.1457 Crocodilians were the first species for which CITES permitted 

sustainable trade, in response to scientific advice. The positive status of this species 

and the opportunity to make economic gains demonstrate that CITES can have an 

integrative impact. Reasons for this success are the high commercial value of 

crocodilians and the fact that they are less attractive to humans than the panda, the 

cetaceans, or the elephants. The legal trade of crocodile and alligator skins has put an 

end to illegal trade thanks to continuous supply and strengthened enforcement. The 

fight against trade in elephants is attributed to their greater popularity.1458 The limited 

trade in elephants described above remains controversial. 

F. Evaluation 
Treaties are effective when they accommodate the conflicting interests they relate to. 

In assessing the effectiveness, the output of the treaty bodies is just as significant as 

the treaty text itself. This thesis relies on objective criteria to establish whether 

interests have been balanced fairly. Considerations of equity, that is, normative 

standards of fairness or justice, are central in the evaluation of the effectiveness of 

agreements because these concepts depict the balance of relevant interests. 

Moreover, to discern the success of international environmental regimes it is useful to 

look at their outcomes and impacts. While Chapters 3 and 4 set forth ways to ensure 

and increase input legitimacy, that is, a participatory mutual gains negotiation process, 

the present chapter examined the output legitimacy, measured in outcomes and 
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impacts, assuming that there is a link between both aspects of legitimacy. The regime 

outcomes have mainly been looked at in the context of implementation and 

compliance control. 

Agreements and their outputs may be integrative in different ways, depending on their 

characteristics. Four kinds of provisions that may be contained within an agreement 

can be distinguished. There are regulatory provisions, that is, proscriptions and 

prescriptions within agreements and their outputs, procedural provisions that provide 

for regular meetings of the various treaty bodies, programmatic provisions, that are 

the basis for joint projects and, finally, Normative provisions that ideally inspire ideas 

and set in motion discourses among states and all other actors at the international and 

national levels. While the effect of proscriptions and prescriptions within regimes can 

be assessed by looking at compliance rates and other induced behavioural changes of 

actors, other provisions function differently. Procedural, programmatic and normative 

provisions are of particular importance in finding integrative solutions. 

UNCCD’s approach is largely integrative, focussed equally on ecology and socio-

economic development. This is reflected particularly in its normative provisions and 

the normative strategic objectives contained in its strategic plan. UNCCD’s bottom-up 

approach ensures that conflicting interests are balanced by decision-makers with input 

from those directly concerned. The integrative approach is also reflected in the 

prescription by the Convention of the adoption of integrative legislation and national 

action programmes. 

The CBD’s priority is the conservation of biodiversity. It sees conservation as distinct 

from sustainable use which means that it promotes protection against use in some 

instances. It uses the means of information and education in order to convince 

relevant groups that conservation is in their best interest. Creating incentives for 

sustainable management of biodiversity remains a challenge. And so does addressing 

the unsustainability in the economic system. The promotion of protection against use 

is a reaction to the economic and development sectors failure to take into account 

conservation needs. Conservation and sustainable use require an enhancement of 

synergies between MEAs and international economic and social institutions. 

Economic and environmental conventions’ specialized objectives and approaches 

separately fail to address the complex issue of ecosystem services and human well-

being. Coordination needs to prevent that economic agreements counteract 
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biodiversity-related MEAs. Institutions dealing with economic and social issues are 

those with the greatest impact on biodiversity. In order to truly integrate conservation 

and development interests they need to join in this effort. Furthermore, the CBD will 

have to modify its approach in order to be in conformity with indigenous rights. And 

it should more strongly promote subsidiarity systems within states. 

CITES has been shifting towards a more integrative approach, increasingly taking into 

account the various interests and actors concerned. During the first two decades of its 

existence it was focussed on trade restrictions, later on it realized that assistance in 

various forms is necessary to ensure compliance. More awareness for local needs is 

evident even though controversies continue. 

States implement and comply with treaty regimes because those regimes are social 

structures that develop consistent patterns of behaviour which have a constraining or 

enabling effect upon states. And they create the background for in depth discussion to 

determine which behaviour is legitimate and which is illegitimate. Norms that have 

been developed under a regime influence state behaviour and identity because states 

tend to implement rules that they perceive as legitimate similar to citizens who respect 

rules they accept as legitimate. Thus, inclusive internal and inter-state negotiations 

improve the legitimacy and therefore the compliance. Yet, since the compliance with 

CITES, CBD and UNCCD is imperfect they need to take measures to prevent and/or 

react to non-compliance. They established compliance regimes to monitor 

compliance, that is, to assess compliance and to establish instances of non-

compliance. Compliance regimes furthermore provide for responses to non-

compliance by inducing or enforcing compliance. Both these elements may overlap 

and both influence compliance, the actual responses to non-compliance as well as the 

monitoring procedures. 

Treaty regimes apply six distinct strategies to promote compliance: cognitive, 

normative, preclusive, generative, punitive and remunerative strategies. Cognitive 

strategies provide information which modifies or influences the perceptions of actors 

and thus advances compliance. These strategies render compliance more transparent 

by gathering and assessing information on compliance. In addition, they clarify 

reporting obligations of states and assist in their fulfilment. NGOs contribute their 

information to improve the compliance assessment. Cognitive strategies go beyond 

rendering compliance transparent. They also clarify the obligations contained in a 
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treaty and they, with the assistance of scientific networks and NGOs, engage in 

capacity building and education to bring relevant actors in a position to implement 

and comply with the agreement.  

When treaty regimes use normative strategies they alter the value structure of states. 

These strategies reframe issues, support the commencement of dialogue between 

states and other actors and thus reshape the perceptions and goals of those actors. 

Preclusive strategies aim to make it harder or more costly to violate proscriptions. 

Rather than functioning ex post like a sanction they link costs to the action itself. 

Preclusive strategies ideally eliminate competitive advantages of non-compliance. 

Generative strategies aim to establish new opportunities to comply or make abiding 

by treaty provisions more attractive or easier. Financial mechanisms are one option. 

Other important steps are the creation of coherence of conventions to facilitate their 

implementation. NGOs developed the concept of debt-for-nature swaps to further 

facilitate compliance. Public-private-partnerships in sustainable development are 

projects that constitute a supplementary action-oriented form of implementation. 

Many NGOs oppose the move towards partnerships. They see them as an attempt by 

states to distract from their commitments by relying on decentralized, unverifiable 

action. 

Punitive strategies imply that other states, NGOs, or a state’s own citizens react with 

economic, political, or social sanctions to non-compliance. Since these mechanisms 

rely on the deterring effect of sanctions their effectiveness largely depends on the 

credibility and potency of the threat of the sanctions. The fact that governments incur 

high expenses to national enforcement mechanisms raises the question whether 

enforcement is necessary for international regimes to be effective. The traditional 

system of state responsibility is not transferable to the management of biodiversity. 

Nor is the termination or suspension of the treaty a possible sanction for non-

compliance. By contrast, the withdrawal of benefits granted by the treaty can be 

envisaged. Under CITES trade can be suspended. Public pressure, usually organized 

through NGO campaigns, can also help to enforce an agreement. 

Finally, remunerative strategies rely on benefits in the form of loans, grants or 

improved trade relations. It remains controversial which strategies are the most 

effective, in particular, whether enforcement measures are necessary and whether they 

are the most effective response to non-compliance. Their opponents argue that non-
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compliance results more often from deficiencies of the regime itself or a capacity 

deficit, inadvertence, or normative differences. Governments that lack sufficient 

administrative capacities may find it difficult to influence the behaviour of those 

national actors whose cooperation is needed for compliance. Given the great number 

of persons who might engage in the killing and trading of endangered species or the 

overexploitation of ecosystems, biodiversity conservation measures are very hard to 

enforce effectively on the ground. 

In practice, states may be reluctant to furnish treaty regimes with well equipped 

enforcement mechanisms. This pragmatic consideration is a convincing reason for 

exploring the other strategies which continue the search for mutual gains solutions 

through improved knowledge, convergence of interests through interaction and the 

shifting of costs. 

The impact of the agreements needs to be assessed comprehensively. The hitherto 

undertaken assessments are mostly focussed on environmental impacts rather than on 

mutual gain solutions. Even those assessments that are limited in their scope are 

highly complex since causality is hard to prove. Despite the even greater complexity 

of the assessment whether an agreement prompts mutual gain solutions, such 

assessments are needed in order to improve the agreements’ effectiveness. 
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General evaluation and concluding remarks 
The establishment of PAs and the improvement of their management are means that 

international conventions such as the CBD, Ramsar Convention and World Heritage 

Convention promote to conserve biodiversity. The widely used World Conservation 

Union (IUCN) definition and typology of PAs indicate that PAs may serve the 

purpose of protecting biodiversity against use. This is the case for PAs classified in 

Category I or II. Development interests such as income generation for local 

communities and hunger reduction are not considered in these cases. However, not all 

PAs are to function independently of human use. PAs that are placed into Categories 

III to VI permit use or even provide for protection through use. This differentiated 

concept opens scope for adapting each PA to local needs and interests as well as 

scientifically underpinned protection needs. The establishment of PAs leaves room for 

a well balanced approach towards conservation and development. 

The UNCCD promotes sound dryland management without having recourse to the 

concept of PAs. Even though the conservation of biodiversity is not a primary 

objective of UNCCD, its work is closely linked to biodiversity conservation and 

UNCCD cooperates with biodiversity-related conventions to enhance synergies. 

UNCCD is interesting for its promotion of sound drylands management which is to be 

beneficial to biodiversity without having recourse to the establishment of PAs. 

While international instruments increasingly recognize and protect biodiversity in the 

terms of ecosystem diversity or habitats, species focussed approaches retain an 

important position within the spectrum of biodiversity related treaties. Most notably, 

CITES’ trade controls are centred upon species rather than their habitats or 

ecosystems. The coordination of international trade in endangered species is the 

second means for biodiversity conservation considered in this thesis. The 

differentiation of the first and second appendix of CITES and the mentioning of the 

economic value of species in the preamble indicate some awareness of the need to 

balance conservation needs against other needs. Instead of prohibiting all trade in 

endangered species, CITES constitutes a basis on which integrative solutions can be 

built. 

Active protection of biodiversity is necessary. This is illustrated by the current rate of 

biodiversity loss, the significant contribution that human activity makes to exacerbate 
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the loss, the value of biodiversity for the maintenance of all life on earth and the 

intrinsic value that is attributed to biodiversity. 

The thesis’ outline of possibilities for mutual gains negotiations and mediation 

services to lead to a mutual gains agreement runs parallel to the main features of the 

constructivist and interactional legal theory. The international community represents a 

social structure which influences the interests of its members through norms. 

Consequently state interests may converge through negotiations. This underpins the 

susceptibility of states to influence by treaty regimes, NGOs and experts which play a 

role in the negotiations. 

The great differences of conservation and development interests make clear that they 

cannot be integrated with mutual gains if actors insist on a general prerogative of their 

own interests. The interests of inhabitants of biodiversity rich regions need to be 

reflected in strategies concerning biodiversity conservation and development. This is 

because a failure to correspond to their interest would render any approach futile. 

Indigenous peoples have a legal position set forth in ILO Conventions No. 107 and 

169, ICERD, UNDRIP and customary international law. Thus, states have 

acknowledged the indigenous interest in autonomy over their lands and resources 

which is inseparable from their identity, culture and spiritual needs. Other dwellers’ 

interest has not been acknowledged by any specific legal instrument, yet their 

livelihoods directly depend on the biological resources surrounding them and those 

resources depend equally on their action. 

Government interests vary considerably. Europe possesses hardly any nature 

untouched by human influence. PA plans tend to regulate human use of PAs rather 

than to exclude it since conservation is meant to serve human welfare. By contrast, in 

North America preservationist tendencies prevail which strive to retain pristine nature 

free from human traces. Third world countries see PAs and trade controls as a means 

to advance development rather than an end in itself. 

Concerning trade in endangered species the US and European countries, the importing 

countries, tend to be in favour of trade controls while some Southern states voice their 

conviction that trade is essential in the maintenance of viable population levels of 

some species. The South emphasizes the national sovereignty over biological 

resources and rejects all foreign claims on such resources, for instance, through the 
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concept of concern of humankind. The current legal situation reflects the Southern 

interests. 

These conclusions are simplifications, yet they demonstrate the general line of 

differences in the interests of states from the various regions. Awareness of these 

differences is a cornerstone for successful negotiations. 

The interests of NGOs are quite as diverse and hard to determine. They define 

themselves and are defined as advocates of biodiversity, since they are campaigning 

to shift the conduct of states and corporations. In recent years these advocacy 

approaches constitute large scale approaches that select areas for prioritized 

protection. Their inherent risk is a detachment of NGOs from the situation on the 

ground. Close contact and collaboration with the inhabitants is essential to ensure 

legitimacy and effectiveness of NGO work. A sound scientific base for these 

approaches is just as crucial. Development NGOs but also conservation NGOs wish to 

be advocates of local interests, they need both economic expertise as well as 

environmental expertise to develop all encompassing strategies. Cooperation of 

organizations from the different sectors would go some way towards alleviating the 

present shortcomings. NGOs from all regions need to cooperate in order to address 

the power imbalance, frictions and suspicions between Northern dominated NGOs 

and their counterparts from the South. NGOs have become aware of this need and will 

have to continue extending their cooperation. They have also become conscious of the 

necessity to act in accordance with indigenous rights and local interests. In order to be 

successful they will have to act accordingly. 

The NGO contention to represent the global civil society remains an elusive concept. 

While they are not in a position to address democratic deficits in international treaties 

or within states, their achievements in awareness raising and the creation of 

transparency are considerable. They make valuable contributions to conservation and 

development efforts even though their dependence on government funding may pose a 

threat to their independence. Also the incomplete accountability does not delegitimize 

them all together. 

Finally, corporations are stakeholders in the context of conservation and development 

for the simple fact that their conduct can seriously harm biodiversity or obstruct 

development strategies while a relatively slight shift in their operations can benefit 

conservation and development efforts. With the increase in ecologically and socially 
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conscious consumers, environmentally sound business practices may be a competitive 

advantage. However, the concern remains that corporations’ primary interest is short-

term profit which is incompatible with the conservation and development interests of 

the other stakeholders. 

In order for biodiversity-related conventions to be negotiated in an integrative way 

several conditions need to be met. All relevant interests need to be involved in 

negotiations. The practical ensuing problem is to figure out which interests are 

legitimately represented in negotiations and in which way these interests can be 

adequately represented in negotiations. Where states are concerned, sovereign 

equality of states makes them in theory equal negotiators. Yet, their negotiation 

strength strongly differs. When the power of states taking part in negotiations is 

unevenly balanced this threatens integrative negotiations because the stronger states 

risk to dictate. There is a potential to counterbalance this asymmetry. It is particularly 

important for weaker states to jointly initiate negotiations because initiators can best 

determine the issues to be negotiated. Taking the initiator role Southern states can 

determine a subject of priority interest to them such as land degradation or an issue 

where they have an economic stake such as biological resources. 

Environmental law is more advantageous to developing states than other fields of law. 

It provides developing states with a strong moral and legal position which is based on 

the Northern overexploitation of natural resources the South has not contributed to. 

While the principle of common but differentiated responsibility, which flows from 

this onesided overexploitation, is not accepted as general legal concept, it has led to 

developed states providing for financial resources for sustainable development and 

capacity building. The attribution of the concept of common concern of humankind to 

biodiversity underlines the global significance and the applicability of the concept of 

common but differentiated responsibilities. A second aspect which strengthens the 

Southern negotiation position is that development restrictions placed on them bar 

them from the same kind of unfettered development that the North has enjoyed. 

In addition to playing the initiator role and determining the issue of negotiations so as 

to be advantageous for otherwise weaker negotiators, coalition-forming helps to give 

weight to the arguments of weaker negotiators provided that the coalition is strong 

enough, that is, it is based on specific issues that will carry the coalition. This strategy 

has been successfully used by African states promoting the adoption of UNCCD. The 
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G-77 is a well-known and long-standing example of a coalition to increase tactical 

negotiation strength. However, its lack of shared specific interests renders it rather 

ineffectual. The inherent risk of coalition-forming is that they may slow down 

negotiations due to the need of reconsidering the coalition negotiation strategy. 

Joint research by negotiators and information exchange also help to strengthen 

relatively weak negotiators. Negotiators should engage in information sharing or in 

joint fact-finding. Being well-informed is essential to open opportunities for creative 

negotiations and to avoid disagreements as a result of misconceptions. 

Negotiation support from intergovernmental organizations and NGOs are further 

means to increase tactical strength of negotiators. The risk of NGO negotiation 

assistance is that the NGO may in fact dominate the state and push through its on 

agenda. NGOs can be very helpful by increasing tactical strength through the raising 

of awareness of Southern needs and interests in Northern constituencies. Finally, 

decision-making by consensus or majority requirements of the kind used by GEF 

ensure that weaker states are not simply overruled. 

Wide state participation in negotiations is preferable to a participation of the most 

committed states. This wide participation brings a maximum number of states under 

the socializing effect of the treaty. In order for a large number of states to participate 

in negotiations, multilateral action must be more advantageous to them than unilateral 

action of all states. Mechanisms that render participation in treaties more attractive are 

the “preparatory assistance” granted by the Ramsar Convention fund. In addition, the 

advantages of non-cooperation may be removed. To this end CITES imposes similar 

obligations on trade with non-members as those existing with respect to trade between 

its members. 

The rights that have been granted to indigenous peoples under international law make 

them legitimate participants in negotiations. ILO Convention no. 107, ILO 

Convention no. 169, the International Convention for the Elimination of all Forms of 

Racial Discrimination and the United Nations Declaration on the Rights of Indigenous 

Peoples contain the right of internal self-government and the participation in decision-

making on all levels. Indigenous land rights and arrangements for local authority or 

self-governance form now also part of customary international law. In practice, 

however, the participation of indigenous peoples in international treaty negotiations is 

far from perfect. African and Asian states deny having indigenous peoples and instead 
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speak of minority groups. For recognized indigenous peoples it is still difficult to 

participate properly. In the case of the CBD, for instance, the relatively brief 

negotiation process of a year and a half made it difficult for indigenous peoples to 

participate. Finally, procedures to determine legitimate representatives of indigenous 

peoples, who do not represent an international indigenous elite, are still lacking. 

Indigenous peoples are granted NGO status by UN conferences preparing treaties and 

by treaty regimes such as the CBD and may therefore participate as observers. This 

observer status is not adequate considering that the CBD makes indigenous rights 

conditional on their performance of their role to conserve and sustainably use their 

biological resources. Indigenous peoples should therefore report to the CBD similar to 

states. 

Law needs to be constructed by a broad variety of stakeholders in order to be 

perceived as legitimate and to be complied with. The adequate representation of local 

communities’ interests on the international level is doubtful. Considerations of equity 

and pragmatic considerations make it imperative that treaties on conservation and 

development take the local perspective as a benchmark. Biodiversity can be conserved 

only in so far as local people support the conservation, be it for ethical or utilitarian 

reasons. Local people will not and cannot contribute to conservation efforts if they 

continue to be marginalized economically and politically. Costs for biodiversity 

conservation must be borne to an equitable proportion by those benefitting from it. 

Conservation cannot succeed as long as poor inhabitants of biodiversity rich areas 

have a disproportionate share of the costs while all humans benefit from it. Local 

communities need to be involved in the development of sustainable solutions. 

Intergovernmental conferences and biodiversity-related conventions should promote 

their involvement in decision-making. Their influence on decision-making on the 

national level, where the decision whether and in which form to establish a PA is 

made, is not necessarily provided for. CITES more directly impacts local community 

interests by listing species on its appendices and by obliging its member states to 

prohibit and penalize trade in contravention of the Convention. This direct impact 

makes the necessity to make local interests heard at the international level even 

clearer.  

States have lost their position as sole participants in negotiations. NGO 

representatives are present at negotiations and organize so-called Track 2 diplomacy 
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events. NGOs participate formally and informally in conferences. Especially 

development NGOs but also conservation NGOs see their influence on decision-

making legitimated because they advocate local people’s interests whose voice would 

otherwise not be heard at the international level. The risk is that Northern NGO views 

are dominant making it hard for Southern NGOs to pursue their freely determined 

agenda because they have less resources and capacities. There are ways to counteract 

these dangers by coalition forming and capacity building for personnel from the 

South. Some conservation NGOs still pursue a preservationist approach, whose 

scientific foundation is questionable. Moreover, this approach ignores the fact that 

biodiversity can only be conserved provided that people living with it see its value 

and have an interest to conserve it. Most NGOs, including IUCN and WWF 

International, are aware of the need to take account of local interests. They seek not to 

exacerbate poverty and have local people benefit from biodiversity. Yet, the 

determining factor for them remains biodiversity conservation. Development NGOs 

point to the inappropriateness of seeking income substitutes in areas of high poverty. 

Development NGOs acknowledge the worth of biodiversity for human life and 

wellbeing and similarly conservation NGOs acknowledge human economic and social 

development needs. Yet, the divergence of priorities remains. NGOs should more 

often cooperate to benefit from each others expertise in economic and social as well 

as environmental matters. This way they would contribute to making negotiations 

more integrative. 

NGOs see themselves as representatives of the global civil society. The conservation 

of biodiversity is recognized to be a common concern of humankind. NGOs might be 

the best suited actors to voice this common concern. However, their decision-making 

follows a rather top-down approach. NGOs can create transparency of decision- 

making and provide useful information but they are not representing the planetary 

collective interest. Their imperfect accountability and independence underline this 

statement. 

Members of parliaments may be more suitable representatives of the interests of all 

citizens thanks to their direct democratic legitimation. They increasingly participate in 

international negotiations but are neither sufficiently well organized nor active to 

achieve a significant impact on state negotiations. They should make more use of their 

potential.  
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The interest of corporations needs to be taken into consideration too when attempting 

to integrate conservation and development interests in an agreement. The business 

sector has the most significant direct impact on the environment. A relatively minor 

change in business behaviour can therefore significantly benefit the environment. The 

participation of corporations in international negotiations and their involvement with 

treaty regimes is justified because they need to be aware of the gains they can make 

by being eco-efficient and by using their competitive advantage to win over 

consumers. Moreover, they need to be aware of their potential to mitigate or eliminate 

their harmful impact or to promote conservation by advancing ecologically sound 

technologies. Their influential position within decision-making is a powerful 

argument in favour of making them accountable to international environmental law. 

Given that large corporations are the actors that are best equipped financially their 

participation in negotiations has the risk of undue influence. However, business 

influence is unavoidable, due to their financial resources and their crucial role for the 

states’ economies. Hence it seems preferable to address the legitimacy problems of 

business influence in the open and create as much transparency as possible by 

institutionalization. 

In negotiations, negotiators can pursue two distinct strategies. Either They follow the 

“zero sum” approach, considering that there is only a certain number of gains to be 

made in negotiations and one negotiators gain means automatically the others loss. 

These negotiators tend to try and convince the others to give in and they may use 

pressure. Or they follow the integrative or mutual gains negotiation approach which 

avoids the said dichotomies. Among the five strategies that are applied to obtain a 

mutual gains solution the first strategy, the augmentation of resources, can be helpful 

for conservation and development in the way that techniques and technologies can be 

developed and applied that improve the effectiveness of conservation. Moreover, the 

demand for certain specimens of endangered species can be supplemented by ranched 

or artificially propagated specimens of the same species. 

Package deals can also lead to a mutual gains agreement. The third pillar of the CBD 

is a typical example of such a package deal. While developing states are called on to 

facilitate the access to their biological resources, developed states are required to 

share the benefits gained from these resources. Under CITES the authorization of 

“split-listing”, that is, the listing of different populations of one species in different 
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appendices, is another attempt to integrate all parties’ interests. Nonetheless, split 

listing is rejected because the commerce in the population of one species makes the 

ban on another population hard to monitor. Both examples demonstrate the difficulty 

to distinguish a package deal, that helps achieving a mutual gains solution, from a 

compromise. 

Many conventions work with financial mechanisms or technology transfers, making 

the agreements financially attractive to those states which would otherwise not see 

their interests reflected in them. CITES like many conventions that were adopted 

before the Rio Conference lack a fund for compliance assistance. Most conventions 

that were adopted subsequently have such a fund or use GEF for this purpose. These 

financial mechanisms grant incremental costs, that is, they assist in the 

implementation and compliance. At the same time they make agreements more 

attractive and may therefore turn them into mutual gains agreements. 

GEF, as the CBD financial mechanism has a potential to compensate for and to lower 

the cost of the establishment of PAs. In practice, GEF lacks the financial resources to 

compensate full incremental costs arising from the establishment of PAs. 

In order to apply with success any of the ways to a mutual gains solution, a number of 

guidelines need to be respected. It is important to engage in interest based 

negotiations, that is, to be firm about core interests but flexible about the way to 

achieve them. A good working relationship is important and can, inter alia, be 

achieved through awareness of each other’s history, culture and negotiation style. A 

reconceptualization of issues may be needed in order to frame them as shared values. 

The number of ideas within the discussion can be increased through “no-fault 

brainstorming”. Finally, deadlines may be advantageous because they may prompt 

negotiators to see proposals in a more positive light and to make concessions without 

appearing to be weak. 

The question how much privacy or how much transparency is needed for negotiations 

has no one right answer. Conducting negotiations in privacy can remove excessive 

and counterproductive pressure from constituencies and may make negotiators more 

cooperative. On the other hand, transparency is needed in order to obtain a legitimate 

agreement that is well-complied with and pressure may exhilarate otherwise 

frustratingly protracted negotiations. 
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A whole range of aspects make it difficult to follow those guidelines. To name but a 

few of the factors complicating negotiations, the sheer complexity of the issues being 

negotiated may make it hard to determine a mutual gains solution. Divergent values 

and ideologies of negotiators as well as their emotions may complicate negotiations. 

With respect to land management, the divergence of the world views of indigenous 

peoples and other persons are particularly challenging.  

A number of actors, that participate in negotiations in some form or other without 

being negotiators, may help states to overcome these difficulties and achieve a mutual 

gains agreement after all. Scientific networks, NGOs and the treaty regimes CBD, 

CITES and UNCCD perform several tasks that are known to be used by mediators to 

facilitate the resolution of conflicts of interests. These actors cannot mediate in the 

strict sense of the term, that is, they are not a third party which facilitates the 

settlement of a specific conflict. Yet, the strategies which have been developed by 

mediators and the experiences gained by them are transferable to negotiations of rules 

that integrate conservation and development interests. Mediation services help to 

achieve mutual gains agreements or they improve the working relationship of 

negotiators which may lead to a mutual gains agreement in the long run. The effect of 

mediation services depends on their context and the process of their provision. 

Where the context is concerned, conflicts of interest on environment and development 

issues between states are generally amenable to mediation services. The willingness 

of states to accept such services is likely because the integration of conservation and 

development interests is complex and protracted. Furthermore, states depend on the 

continuity of their relations with one another and do not wish to isolate themselves. If 

they subscribe to the integrative negotiation approach they will accept mediation 

services when they expect gains for the negotiations from them. 

The specific mediation strategies cannot only be applied within a comprehensive 

mediation process but also as a single mediation service for negotiators. Categories of 

mediation services can be formed according to their respective primary benefits. 

These services or strategies encompass helping to create a propitious background for 

negotiations, cognitive strategies, facilitating communication, improving the 

transparency and accountability, normative strategies that directly influence the 

negotiators’ interests through mediator ideas and reconceptualization, 
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counterbalancing the power asymmetry of stakeholders, raising and managing 

assistance and helping sustain an agreement. 

States are amenable to mediation services because they exist within the international 

social structure and their interests and identities are susceptible to external influence. 

The constructivist and interactional law theory concepts of the social structure of the 

community of states demonstrate that communication facilitation is a relevant 

mediation service. Mediation services that increase the perceived legitimacy of the 

negotiation process and the agreement are equally useful to states. Furthermore, a 

mediation service can consist in the promotion of shared understandings, inter alia, 

through the facilitation of interaction. Another strategy may be influencing the state 

interests for instance by drawing state attention to overlapping interests or providing 

them with other kinds of information. A state’s concern about its reputation towards 

its constituencies and other states makes it amenable to the mediator activity of 

creating visibility and public support or pressure. 

States are amenable to numerous mediation services and NGOs are in a position to 

provide them. NGOs operating outside of treaty regimes engage in activities, such as 

information gathering, which may add to the options for negotiators and thus facilitate 

the adoption of an agreement. However, the NGO bias towards either preservationism 

or development may lead to an unbalanced agreement as happened in the case of 

CITES, which was based on IUCN data and, in its initial phase, failed to recognize the 

developing states’ need for assistance to compensate income from trade and to 

properly implement the Convention. CITES also neglected the possibility that limited 

trade may create incentives and funds for long-term conservation. 

NGOs may also create public support and pressure for the adoption of international 

agreements. Whilst this may make it easier for states to adopt an agreement it by no 

means leads automatically to an agreement with mutual gains. Broad NGO coalitions 

encompassing all regions of the world as well as the ecological and social and 

economic development fields are needed for the provision of mediation services. 

Scientific networks seem more promising providers of mediation services outside of 

treaty regimes because science inherently avoids the polarization over ideals and 

values witnessed with respect to NGOs. In the context of biodiversity-related 

conventions the most relevant scientific networks are: the UNEP-World Conservation 

Monitoring Centre (UNEP-WCMC), the six IUCN commissions, Trade Records 
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Analysis of Fauna and Flora in Commerce (TRAFFIC) and the International Council 

for Science (ICSU). They, inter alia, advance the development of new ideas, develop 

and draft solutions and assist in formalizing and legitimating the exchange of 

information. Despite the fact that human sciences and economy are just as important 

these networks are predominantly ecological. 

When discussing the influence of scientists on decision-making, authors usually refer 

to the theoretical concept of epistemic communities. Epistemic communities are 

defined as scientific networks composed of governmental and non-governmental 

experts. Rather than being dominated by principles, the scientists share values which 

prompt them to become active without influencing their untainted scientific work. In 

reality, the demarcation line between such a science based epistemic community and 

NGOs that are active in research is hard to draw. Even the choice of subject to be 

researched strongly influences the findings and this choice depends on values. As an 

example, a condition for scientists to become members of the IUCN specialized 

commissions is that they support IUCN’s mission. Scientists with a more 

anthropocentric approach, whose research objective is to find ways to create local 

income, are unlikely to join. Cooperation of scientists from various backgrounds is 

needed to ensure unbiased scientific advice.  

ICSU is a network which focuses on the organization of scientific exchange. It does 

not require the allegiance of scientists to any particular values. It also seems best 

suited to ensure an interdisciplinary discourse of scientists, including not merely all 

disciplines of ecology but also anthropologists, economists and various social 

sciences. It thus helps to avoid a disciplinary paradigm bias and is a convincing 

provider of mediation services.  

The involvement of scientific networks poses the risk that experts might use their 

special knowledge to manipulate decision-making pursuant to their beliefs. It needs to 

be ensured that stakeholders take decisions and that experts only inform them. 

Treaty regimes themselves have a certain capacity to provide services to mediate 

conflicts of interests. While they are not always seen as actors that might perform 

certain activities such as prompting states to negotiate in an integrative way, they tend 

to gain momentum and independence from their state parties through the work of their 

treaty bodies. This raises them above the mere coordination of concerted state 

activity. 
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The functioning of CoPs facilitates the conduct of integrative negotiations. The 

consensus decision-making and the flexibility of the venues improve the chances of 

integrative negotiations. CITES is an example of a treaty regime where decision-

making power gradually shifted from the member states to the CoP. It proved to have 

a high adaptation capacity. The dynamic and flexible character of the decision-making 

of CITES’ CoP makes it more amenable to new ideas and information than ordinary 

state conferences. CoPs react more readily to new developments or new suggestions 

because their decisions do not need to be ratified by all states. CoP recommendations 

have de facto an effect on states like the legally binding treaty itself. CITES’ CoP 

facilitates integrative agreements especially because of the opt-out procedure used for 

amendments of the appendices. 

Secretariats perform several mediator functions. They supply objective information to 

negotiators, summarize proceedings, compare national position papers, draft 

decisions, engage in fund raising and assist in the implementation of an agreement. 

CITES’ member states relinquished certain competences to the Standing Committee. 

The Standing Committee takes consensual decisions, which have a strongly 

persuasive effect on member states because the procedure leading to their adoption 

and the arguments on which they are based are perceived as legitimate. The transfer of 

certain powers to treaty bodies makes negotiations more reason-based and better 

suited to achieve integrative solutions. The procedure set up under CITES intended to 

find common ground where the controversial issue of trade in elephants is concerned, 

is a case in point but it also shows the limits of any rationalized procedure with the 

involvement of several treaty bodies. Also presiding and executive officers fulfil 

mediation functions to member states. 

In addition to their mediation services provided in order to facilitate the negotiation of 

treaties and independent of such treaties, scientists provide their services both as 

scientific bodies under treaty regimes and as external assistants of treaty regimes. 

Scientific treaty bodies compile scientific data and prevent adversarial science. 

Scientific ideas and suggestions help to find common ground. In many instances, 

however, political, economic or ideological considerations may leave no room for 

them. CITES’ Animals Committee and its Plants Committee have helped making 

CITES more scientific. Thus, they have helped to find common ground and have 

legitimated suggestions and votes. Furthermore, CITES’ adoption of the Fort 
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Lauderdale Criteria, as a scientific basis for listing decisions rationalized decision-

making. 

While the scientific backing does not always have the impact it would ideally have, 

the committees trigger a collective learning process that shapes state preferences. 

UNCCD has also worked on refining its scientific base and the services provided by 

its Committee on Science and Technology. The CBD is likewise trying to improve the 

work of its Subsidiary Body on Scientific, Technical and Technological Advice. 

While the strengthening of scientific bodies and approaches is a convincing concept, 

these efforts are often swept aside by stronger political considerations. The finding of 

common ground, the legitimating of decisions and the development of ideas provided 

by scientists all correspond to mediation services. The establishment of scientific 

committees under treaty regimes and the recommendations provided by them 

significantly contribute to the mediation capacity of the regimes.  

Treaty regimes are assisted by external experts in their mediation activities. These 

experts select the issues for discussion, gather and provide information and assist in 

formalizing and legitimating the exchange of information. Their strength lies in 

modifying the states’ perception of their own national interests, thus, bringing state 

interests to converge. However, the great number of scientists contributing their 

expertise to the international discourse poses the risk of overwhelming and confusing 

rather than enlightening decision-makers. 

NGOs are involved with treaty regimes. Competent NGOs are granted observer status 

to CoPs. The trend is towards more procedural guarantees for NGOs. Treaty regimes 

rely heavily on NGO services. The mediation services provided by them encompass 

the undertaking of secretariat tasks, the suggestion of solutions, provision of 

information and various forms of cooperation with treaty regimes and GEF. For 

instance, IUCN and TRAFFIC provide extensive information and their assessments to 

CITES. 

Due to their limited financial and technical resources, treaty regimes need to rely on 

NGOs in order to fulfil their tasks. In spite of their imperfect accountability and 

questionable representativeness, NGO participation yields political, technical and 

informational benefits for treaty regimes. The examined treaty regimes should focus 

more strongly on the concept of sustainable development. For this purpose, they 

should collaborate with a more balanced selection of NGOs. They should become 
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more aware of indigenous organizations. Anthropocentric organizations focusing on 

social and economic development could provide additional input. Treaty regimes 

could provide a long-term framework for NGO projects.  

Parliamentarians too are increasingly present at international negotiations as can be 

concluded from the he UNCCD parliamentarian Round Tables. While these Round 

Tables ensure parliamentarian scrutiny of negotiations they have so far not used their 

potential to contribute constructive suggestions.  

Since parliamentarians’ primary allegiance is with their national electorate they are 

less well-suited to accommodate all interests than members of treaty bodies. However, 

parliamentarian participation increases transparency and legitimacy of international 

negotiations. Their participation is also favourable to integrative solutions since 

parliaments adopt legislation and determine the state budgets. Participation of 

parliamentarians under treaty regimes may therefore improve implementation of 

international agreements. 

Providers of mediation services do not need to be neutral nor do they need to be 

impartial since mediators themselves are never entirely devoid of any self-interest and 

they may have close relations with one of the negotiators. It is decisive whether 

negotiators consider, that the mediation services are beneficial for them or the 

negotiations even though the providers neutrality and impartiality may be imperfect. 

In order for scientists to provide convincing and relevant mediation services, they 

need to balance their independence of governments, corporations and NGOs on the 

one hand and their responsiveness to these actors on the other hand. The 

independence of scientific networks and with it their credibility is at stake when they 

are sponsored by or closely connected with states, corporations or NGOs or when they 

are dominated by scientists from the North. The best guarantor for their credibility is 

their openness towards the scientific community at large. Hereby assistance for the 

establishment of research institutions in the South is necessary to create a truly global 

scientific community. 

While the mediation services constitute the tactical strength of their providers, their 

strategic strength is determined by their expertise and reliability, in the case of 

experts, and on their perceived legitimacy, capacities and resources, in the case of 

NGOs. To the extent that treaty regimes, NGOs or experts lack legitimacy, their 

mediation strength will suffer. 
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Treaties are effective when they accommodate the conflicting interests they relate to. 

It is therefore not enough to examine the effect on the environment that CITES, 

UNCCD and CBD have as do many authors. Progress in development is just as 

important. For the assessment of the effectiveness, the output of the treaty bodies is 

equally telling as the treaty text itself. To establish whether interests have been 

balanced fairly objective considerations of equity are being applied. 

Moreover, the outcomes and impacts of the three conventions are crucial. Their 

effectiveness establishes output legitimacy, which is directly linked to input 

legitimacy. 

Agreements and their outputs may be integrative in different ways, depending on their 

characteristics. This thesis distinguishes four kinds of provisions that may be 

contained within an agreement. There are regulatory provisions, that is, proscriptions 

and prescriptions within agreements and their outputs, procedural provisions that 

provide for regular meetings of the various treaty bodies, programmatic provisions, 

that are the basis for joint projects and, finally, Normative provisions that ideally 

inspire ideas and set in motion discourse among states and all other actors at the 

international and national levels. While the effect of proscriptions and prescriptions 

can be assessed by looking at compliance rates and other induced behavioural changes 

of actors, other provisions function differently. Procedural, programmatic and 

normative provisions are of particular importance in finding integrative solutions. 

Each of the three conventions possesses a number of characteristics that make it 

integrative. They follow neither a preservationist approach nor a purely utilitarian 

resource conservation approach. UNCCD is more anthropocentric than the other two 

conventions. It is hailed for its bottom-up approach but it also takes account of the 

necessity to support the Convention’s objectives at all levels. The Convention requires 

member states to adopt Legislation and national action programmes in addition to 

local projects, to set an enabling framework. The Convention’s assistance for member 

states in the development of such large-scale measures needs to be improved.  

The CBD seeks to strike a balance between conservation and the anthropocentric 

interests to use biodiversity. The CBD’s priority is the conservation of biodiversity. It 

sees conservation as distinct from sustainable use which means that it promotes 

protection against use in some instances. It uses the means of information and 

education in order to convince relevant groups that conservation is in their best 
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interest. Creating incentives for sustainable management of biodiversity remains a 

challenge. And so does addressing the unsustainability in the economic system. The 

promotion of protection against use is a reaction to the economic and development 

sectors’ failure to take into account conservation needs. Conservation and sustainable 

use require an enhancement of synergies between MEAs and international economic 

and social institutions. Economic and environmental conventions’ specialized 

objectives and approaches separately fail to address the complex issue of ecosystem 

services and human well-being. Coordination needs to prevent that economic 

agreements counteract biodiversity-related MEAs. Institutions dealing with economic 

and social issues are those with the greatest impact on biodiversity. In order to truly 

integrate conservation and development interests they need to join in this effort.  

Highly problematic is that the CBD fails to acknowledge the legal position that 

indigenous peoples enjoy pursuant to treaty law and customary international law. The 

CBD makes indigenous rights conditional on their performance of their role to 

conserve and sustainably use biological resources. The CBD should instead give 

indigenous peoples the clear mandate to determine the management of their resources. 

It should not prescribe methods it deems traditional or to be called for by scientific 

findings, which may, however, be ineffective under the specific local conditions. The 

UNCCD’s bottom-up approach might also be a good model for the CBD. 

CITES is gradually moving towards a more integrative approach. It accepts the 

usefulness of trade in species to create incentives for their maintenance. During the 

first two decades of its existence it was focussed on trade restrictions, later on it 

realized that assistance to range states is necessary to ensure compliance. More 

awareness for local needs is evident even though controversies continue. 

States implement and comply with treaty regimes because those regimes are social 

structures that develop consistent patterns of behaviour which have a constraining or 

enabling effect upon states. Moreover, treaties create the background for in depth 

discussion to determine which behaviour is legitimate and which is not. Norms that 

have been developed under a regime influence state behaviour and identity because 

states tend to implement rules that they perceive as legitimate similar to citizens who 

respect rules they accept as legitimate. Thus, inclusive internal and inter-state 

negotiations improve the legitimacy and therefore the compliance. 
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Nevertheless, the implementation of and compliance with the three conventions is 

imperfect. The three conventions follow six strategies to prevent or respond to non-

compliance. Cognitive strategies modify or influence the perceptions of actors and 

thus advance compliance. Cognitive strategies encompass monitoring activities that 

render compliance transparent. Furthermore, they encompass the clarification of 

obligations under the conventions and capacity-building and education for 

compliance. Normative strategies reframe issues, support the commencement of 

dialogue between actors and thus reshape the perceptions and goals of those actors. 

Both strategies correspond to typical mediation services. 

Preclusive strategies aim to make it harder or more costly to violate proscriptions by 

linking costs to the violation. Generative strategies make it more attractive to abide by 

treaty provisions or they make their fulfilment easier. Both strategies can also help to 

make agreements more integrative.  

Punitive strategies involve economic, political or social sanctions. They are often 

appreciated as the only strategies that can seriously change the behaviour of a state or 

other actor. Under CITES the CoP and the Standing Committee can issue 

recommendations to suspend all trade with a country because of continual violations 

of the Convention. The procedure for Significant Trade Review for Appendix II 

species may lead, as a last resort, to a suspension of trade in the affected species with 

the state concerned. The necessity and desirability of enforcement mechanisms is 

controversial. To use the experiences gained from mediation in this discussion, the 

power to apply pressure can enhance a mediator’s effectiveness and pressure by treaty 

regimes or NGOs may similarly improve compliance with a treaty regime. But 

pressure may also be counterproductive and worsen the working relationship.  

In practice, states are reluctant to bestow compulsory competences on treaty regimes. 

Adjudication is met with the same scepticism. This being the case, the way to promote 

compliance is for treaty regimes to refine their non-adversarial strategies.  

Finally, remunerative strategies rely on rewards as incentives for compliance. The 

disadvantages of rewards are the same as for rewards granted by mediators. Parties 

may start to depend on them in future negotiations and compliance monitoring may 

focus too strongly on the price to be paid. To achieve more rewards parties may 

reduce their own efforts.  
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In order to properly assess the conventions’ impact, that is, whether they achieve 

mutual gains solutions for all stakeholders, more information is needed than is 

currently available. Most assessments limit themselves to considering the 

environmental impact while neglecting impacts on economic and social development. 

Impacts need to be assessed comprehensively as a first step to improving the 

integrativeness of conventions. 

CITES, CBD and UNCCD help in some instances to integrate conservation and 

development interests. There is however scope for improving the negotiation 

procedures of MEAs in general and under the conventions that are being considered. 

The conventions should integrate the various interests more than they do at present. 

The most promising way to improving the outcomes and impacts of these conventions 

is to conduct negotiations in a more integrative way and to make good use of 

mediation services. 
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