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Introduction

Crimes under international law are typically $ate crimes; leaving it up to the state
of commission to prosecute international crimes wdd often mean making the
perpetrators their own judges. Thus, first of all, must fill the gap of territorial
jurisdiction.

I must analyze principles that allow exercisef extraterritorial jurisdiction, in
major universal jurisdiction, their conditions, and obstacles. The main possible
obstacle is international immunities. When Heads oState are in abroad, these two
fundamental propositions may be conflict; ‘exerciseof universal jurisdiction’ with
‘international immunities’.

Then, should know crimes within universal jursdiction, for determine that 'which
crimes' displace 'which immunities’, toward two final targets. On one hand, end
impunity of Heads of State, as requirement of justie, and practically prevent them,
as co-perpetrator of crimes under international law On the other hand, in respect to
international immunities as appropriate protection for senior state officials.

Therefore, in this dissertation, | try to knav the balancing of two opposite
interests, ‘international accountability’ with ‘int ernational immunities’. The
immunity of Heads of State in international law “As rightly noted, this is an area of
the law ‘which is in many respects still unsettledand on which limited state practice
casts an uneven light'.”?

This sentence, to best way describes reason offioice the subject of the
dissertation. | have to research corresponding judial practice, international

judgments, international Conventions and Customs, rad the opinion of jurist, etc. |

1Werle Gerhard, Principles of International Criminal Law, 2Q063, [hereinafter, Werle, ICL2005]
2Watts Sir Arthur, The Legal Position in International Law oaéteof States, Heads of Governments and Foreign Minig#&fsRecueil Des Cours 1994,at 52, In:
Bianchi Andrea, Immunity versus Human Rights: The Pinochs¢Qa: 10EJIL1999, p.255



hope to clear some dark situations, under the helpf comments and supervisory of
Professor Dr. Oeter and jury Professors.

International immunities bar exercise of jursdiction before ‘which courts’,
national, internationalized and/or international criminal courts? In this respect, |
distinguish enforcement of international criminal law in national law and in
international law.

First Chapter for analyzing jurisdiction of national courts, and jurisdictional
immunity of Heads of State, particularly, by consieér the national legislation and
judicial practice of Belgium, Germany, and France.

Second Chapter exclusively considers practicef international criminal courts,
and internationalized courts, particularly immunity of Heads of State from their

jurisdiction.



Chapter one:

Evaluation of Encounter of National Law with the Subject
and Predicting Punishment of Heads of State:



Section 1 International Crimes within Universal Jurisdiction:

Introduction:

The term ‘jurisdiction’ is most often used todescribe the lawful power of a State
to define and enforce the rights and duties, and otrol the conduct, of natural and
juridical persons®. Jurisdiction is an attribute of state sovereignty. International law
determines which State has jurisdiction in which repects’

In view of first chapter of the thesis, two dndamental objectives must be
considered:

The first is to establish limits of jurisdicion that protect the independence and
sovereign equality of States by balancing each S&$ interest in exercising
jurisdiction to advance its own policies with eachState’s interest in avoiding
interference with its policies resulting from the eercise of jurisdiction by foreign
States®

The second is to harmonize the rights of twor more States when they have
concurrent jurisdiction that is when each of them las jurisdiction over the same
matter.’

It is unclear whether a State may exerciseufisdiction only where there is a
recognized basis for its exercise or, as assertau the Lotus Case, in the absence of
any prohibition on its exercisé. There are some recognized jurisdictions, particalrly
in the context of the international criminal law.

Traditionally, especially in the French, Gernan, Italian, and Spanish legal
tradition, one assigns to branch of law, called ‘éminal international law’(droit penal

international), the whole area concerning the roleof national courts in international

30xman Bernard H, Jurisdiction of States, In: EncyclopedRubfic International Law,1987,Vole 10, p.277 [This articles st updated November 2007, In:
www.mpepil.com]

4Brownlie lan, Principles of Public International Law, 20097

50xman, op-cit, p.277

6lbid

7lbid

8 Ibid, (The Lotus Case (French v. Turkish) decided kyRermanent Court of International Justice (PCIJ) in 192@tadndsdiction in criminal matters)

4



criminality, that is the grounds of jurisdiction asserted by national courts to
adjudicate international crimes, the law applied bynational courts to pronounce
upon such crimes, as well as interstate judicial eoperation for the repression of
criminal offences including extradition®

Crimes under international law are all crimesthat involve direct individual

10 International criminal law

criminal responsibility under international law
encompasses all norms that establish, exclude ohetrwise regulate responsibility for
crimes under international law!*

Compared to other branches of law, internatinal criminal law has been slow in
crystallization as a viable legal system; foremosamong the reasons hindering it
development is the shield of state sovereignty arit$ attendant ramifications.*?

The dual movement of international criminal responsibility of individuals and
international protection of individual and collective human rights eroded the barriers
of state sovereignty, which historically left state with exclusive power over their
citizens and over non-citizens on their territory®. ICL and IHRL have thus created
exceptions to this exclusivity of state power oveindividuals by establishing duties
and responsibilities which are incumbent on individials irrespective of the laws and
dictates of states, as well as by recognizing rightand privileges that attach to
individuals and which states cannot infringe"*

International criminal law is an essentially lybrid branch of law: it is public

international law impregnated with notions, principles, and legal constructs derived

9Cassese Antonio, International Criminal Law, First edition, 2p%[hereinafter, Cassese, ICL2003]

10Werle, ICL2005, op-cit, p.25

11In the terminology used here, international criminal law has&ime meaning as ‘Volkerstrafrecht’, ‘droit internationalgiand ‘derecho international penal’.
Some authors use the term international criminal law in a braahse, which includes not only the criminal aspects ohatienal law, particularly crimes under
international law, but also the international aspects of nationaihaiitaw, especially domestic rules on criminal jurisdiction ovanes with a foreign element, In:
Ibid

12Kittichaisaree Kriangsak, International Criminal Law, 2094 ,

13Bassiouni M Cherif, International Criminal Law, Third editioB08, Vole |, p.41[hereinafter Bassiouni, ICL2008, V.I]

141bid
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from national criminal law, IHL as well as human rights law*>.With respect to ICL,
individuals are deemed criminally responsible underinternational law for certain
international crimes, namely jus cogenscrimes, irrespective of what state law
provides®

Most international crimes first developed incustomary international law and

7 Since the Nazi

were thereafter embodied in conventional internatioal law
atrocities and the Nuremberg trials, international law has recognized a number of
offences as being international crime&®

International crime consist of unimaginable atocities which threaten the peace,
security and well-being of the world as concern ofnternational community as a
whole that creates personal criminal liability on ndividuals.*®

Let us return to the jurisdiction in accordane with requirements of international

(criminal) law for prosecuting international crimes before national courts.

1: The Territoriality:

Exclusivity of jurisdiction of States over their respective territories is a central
attribute of sovereignty?®. In all systems of law, the territorial characterof criminal
law is fundamentaf”. Historically, however, personality rather than teritoriality was
the basic principle of jurisdictional order, only in the seventeenth century did
territoriality rise to prominence; although territo riality is nowadays the primary

basis of jurisdiction .2

15Cassese Antonio, International Criminal Law, Second edit@08,2.7

16Bassiouni, ICL2008, V.1, op-cit, p.41

17Ibid, p.129

18Wilkinson Browne (Lord in UK House of Lords)Judgment\2drch 1999, 38ILM 1999, p.582
19Preamble of the Rome Statute

20Steinberger Helmut, Sovereignty, In: Encyclopedia ofiPufiternational Law, op-cit, p.413
21From Judgment of ICJ (1927), Lotus Case,p.20, In: Biieywp-cit, p.301

22Ryngaert Cedric, Jurisdiction in International Law, 2008, p.42



Whenever a criminal offence occurs, the begidicial forum for its prosecution is
the court of the territory where the crime has beencommitted®. Montesquieu,
Voltaire, Rousseau, and Beccaria insisted on the portance of territoriality in
criminal law. ?*

In 1764 Beccaria, more than any other devaded the theory of territoriality; in
his opinion, the adoption of this principle was waranted on two ground$>. First of
all, as State laws vary, one should only be punistien the place where one has
infringed the law?®. Secondly, it is only just that a crime, which costitutes a violation
of the social contract, be punished in the place velne the contract was breached’

German legal experts, such as Kestlin and Martinannounce explicitly that the
government must have complete supervision on all #aons taken place in own
domain, but what is taken place outside of this teitory, the state is stranger with
respect to theni®.The criminal does not infringe more than one law ad that is the
law of a country, commissioned in its territory andthe criminal has refrained the
obedience of that law’s order, and if the state payto crimes that have been placed in
abroad with respect to own citizens or against itsecurity, exerts own natural right
self defensé?

The territorial principle of criminal law is th e first competence of execution of
criminal jurisdiction. Jurisdiction over criminal m atters is primarily territorial;

territorial jurisdiction encompasses the power to eact law (legislative or prescriptive

23Cassese Antonio, The Rationale for International Criminal JubticBassese, Antonio(Editor in Chief) The Oxford Compatdolmternational Criminal
Justice,2009,p.123

24Cassese, ICL2003, op-cit,p.278

251bid

261bid

27C. Beccaria, an Essay on Crimes and Punishments, trarfstatethe Italian, Fourth edition (London: F. Newberry, 37 Tepr. (Brooklyn Village: Branden Press
Inc., 1983), at 64, In: Ibid

28Hosseininejad Hosseingholi, International Criminal Law, 1282,

291bid



jurisdiction), the power to construe and apply thdaw (adjudicative jurisdiction), and
the power to enforce the law (enforcement jurisdigon).zo

The positive aspect of territorial principle prisdiction consists in the principle that
any crime that has occurred in the domain of soveignty of one country by anyone
(national or foreigner) will be punished accordingto criminal laws of that country by
criminal courts of the same country other than in &ceptional cases (criminal
immunity:1-parliamentary immunity 2-political and d iplomatic immunity). 3

Territorial jurisdiction over crimes is widely recognized in national legislation.
Pursuant to 83 StGB, German criminal law shall appy to acts committed on German
territory *2. Where a criminal offence occurs, is usually theasiest place to gather
evidence and protect the rights of the accused (defdant know the law of the
territory or at least knows and speaks a languagehared by the trial, judge and jury).
It is the best place for the society, the victimsral their families becoming aware
about the consequences of committing the crime.

However, in the case of international crimes major obstacle to the territoriality
principle is posed by the fact that these crimes aroften committed by state officials
or with their complicity or acquiescencé®. Consequently, state judicial authorities
may be reluctant to prosecute state agents or to stitute proceedings against private
individuals that might eventually involve state orgns*. Thus we have to fill the gap
of impunity by relying on the exercise extraterritaial jurisdiction.

The negative aspect of territorial jurisdiction consists of the fact that any crime

committed by anyone outside of sovereignty domainf@ne country, is liable to penal

30Kittichaisaree, op-cit ,pp.38-39

31Azmayesh Seyed Ali, notes from International Criminal Lawr€suw2000 , p.13,( According with Article 46 of the Constitutid the F.R of Germany, determine
immunities of parliamentary member for a vote cast or figrspeech or debate in the Bundestag or in any of its coremitiad Article 86, The Constitution of the
I.R. of Iran, In the course of performing their dutiesegzesentatives, they may not be prosecuted or arrestefifiions expressed in the parliament or votes cast in
the course of their duties as representatives)

32Bohlander Michael, German Criminal Code, 2008, p.35s(Rut to §9(1) StGB, place of the offence:1. An offdaakeemed to have been committed in every
place where the offender acted or, in the case of arsimmjsshould have acted, or in which the result if it is amefe of the offence occurs or should have occurred
according to the intention of the offender, Bohlander, p.38)

33Cassese, ICL2008, p.336, margin no.1

341bid, p.337



legislation of the same country, the place of occrence of crime, and is not
investigated and punishable by punitive legal authdties of the first country save in
exceptional cases (nationality of offender(s) or #iim(s), real profits, international
contract) that causes the development of jurisdiotin.*®

Traditionally, states bring to trial before ther courts alleged perpetrators of
international crimes on the strength of one of thre principles: territoriality, passive
nationality, or active nationality®®. In general, continental European countries will
more readily exercise extraterritorial criminal jurisdiction than common law

countries®’

2: The Active Personality Principle:

Nationality, as a mark of allegiance and an aggt of sovereignty, is also generally
recognized as a basis for jurisdiction over extradrritorial acts®:.This principle
consists of domestic competence with respect to mres that have been committed by
nationals(Active personality principle) or against nationals(Passive personality
principle) abroad.

Jurisdiction based on the nationality of theperpetrator is a generally accepted

% The nationality principle creates duties and

principle of international law
responsibilities for nationals towards their home $ate, this means that a person is
answerable in his home state for wrongful actionsammitted abroad and is therefore

subject to the jurisdiction of his original nationdity. *°

35Azmayesh, op-cit,p.14

36Cassese Antonio, International Law, 2005, p.451 (It sHoeildoted that the principle of protective jurisdiction is nottroeed by Professor Judge, Cassese, about
prosecution of international criminals, and | follow him in hdsnt).

37Ryngaert ,op-cit,p.85

38Brownlie, op-cit, p.301

39Harvard Research in international law, Draft Conventioduisdiction with Respect to Crimes, 29 A. J. Int'l L.435(S@PP5), in: Blakesley Christopher L.
Extraterritorial jurisdiction, In: Bassiouni M Cherif, Internationalr@nal Law, Third Edition, 2008, Vole Il, p.116, [hereinaftBassiouni, ICL2008, V.II]

40 Malekian Farhad, International Criminal Law, Vole 1.1p913

9



Europeans have important reasons for assertingirisdiction over nationals who
have committed offences outside national territor§*. A national who has committed
an extraterritorial offense, but who has returned b his country before the foreign
authorities have caught up with him, is exempt fromextradition*’. As states often
refuse to extradite their own nationals, active pesonality jurisdiction may even be
necessary if offenders are not to go unpunish&d The nationality principle is
considered a complementary principle to the territoial principle by the legislations
of most European Stated?

Some countries, for exercise of active persoitgti need double incrimination
(punishable under the law of the commission of therime and also under the law of
the Forum State).

For example, 87(2)(1) StGB provides:

“German criminal law shall apply to other offences ommitted abroad if the act is a criminal

offence at the locality of its commission or if tha locality is not subject to any criminal law
jurisdiction, and if the offender was German at thetime of the offence or became German after the

. .45
commission”.

For international crimes, they normally do notrequire that the offence be also
punishable by the territorial state, as it is sufftient for the offence to be regarded as
an international crime by international rules (be tey customary or treaty

Y. In Germany, it seems that the word ‘other offencg in §7(2)(1) StGB

provisions

41Roger Merle and Andre Vitu, Traite de Droit Criminal(4th 88%)at 394 In: Blakesley, op-cit, p.117

42Blakesley, lbid

43Ryngaert, op-cit, p.90 , (The French Law of March1827, for example, prohibits extradition of nationals. lusthde noted that extradition of nationals is
constitutionally forbidden but by December 2000 amendmei@égimany) allows for exceptions to the International CriminalrCand to European Union countries)
44Van Bemmelen, J.M. Reflections and observations on httenal Criminal Law, p.84 In: Malekian, op-cit, ,p.13

45Bohlander, op-cit, p.38, (It seems that the last subjecafhe German after the commission’ is very important inigie &gainst impunity and ensuring the
punishment of any crime)

46Cassese, ICL2008, op-cit, p.337,margin no.2

10



explicits that double incrimination is not necessar for conventional international

crimes that were mentioned in §6(9) StGB’

3: The Passive Personality Principle:

The victim’'s nationality of the prosecuting stateis the basis of the passive
personality principle. A state can protect its natbnals abroad when their rights have
been violated by the nationals or the government afnother state*®

This jurisdiction is the most controversial bas of jurisdiction because it means the
lack of confidence in the criminal system of anottreforeign country concerning the
protection of other country’s nationals. Also from a sovereignty perspective the
application of a foreign state’s criminal law in agiven territory raises concerné®. The
principle is grounded both on: (i) the need to pragct nationals living or residing
abroad; and (ii) a substantial mistrust in the execise of jurisdiction by the foreign
territorial state. >°

Normally states invoking this ground of jurisdction also provide that, whenever
the accused is abroad, a double incrimination is mired for prosecuting a crime,
namely that the offence be considered as such bath the territorial state and in the
state of the victint™. The rationale for this requirement may be found i the general
principle of legality (nullum crimen sine legg which is common to all national legal

systems, in addition to being a general principlefdnternational criminal law. >

47(86 StGB: Offences committed abroad against internationaltgqied legal interests: German criminal law shall further apgdjardless of the law of the locality
where they are committed, to the following offences commitbedaal: (9): Offences which on the basis of an internatiagrakeanent binding on the Federal Republic
of Germany must be prosecuted even though committeddoro

48Malekian, op-cit, p.13, [German criminalists of the 19thtwey promoted the notion of Real system, a combination gidbksive personality and the protective
principle theory. It emphasized the protection of the state-inguayvictim injured state. In: Blakesley, op-cit, p.121]

49Ryngaert, op-cit, p.93

50Cassese,|CL2008, op-cit, p.337, margin no.3

51Double criminality is usually considered a procedural requent of extradition, In: Ibid

52Ibid
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In accordance with 87(1) StGB, German criminialaw shall apply to offences
committed abroad against a German, if the act is ariminal offence at the locality of
its commission or if that locality is not subject © any criminal jurisdiction. >3

However, as far as international crimes are cwerned, this requirement is
replaced by the requirement that the offence be c@idered as an international crime
by international law, whatever the content of the égal regulation in the territorial
state’®. In this connection, the decision of the Supremedlirt of Argentina explicitly
held that as the offence of which the defendant std accused, namely a war crime,
was internationally regarded as an international cime, this sufficed for the purpose
of the double incrimination principle.*®

Notwithstanding the above, as correctly was wtten: Donnedieu de Vabres
forcefully criticized passive personality jurisdicion as a solution that would, unlike
the universality principle, not correspond to the vay the judicial system is
domestically recognized, would not close an enfoneent gap, and would lack any
social aim of repressiof®. Instead, it would merely be predicated on the egem of
States, and increase competency conflicts betweetat®s>’

The passive nationality principle should onlybe relied upon as a fall-back,
whenever no other state (neither the territorial sate, nor the state of which the
alleged criminal is a national, nor other states d@mg upon the universality principle)

is willing or able to administer criminal justice.®®

53Bohlander, op-cit, p.38, [France has also passed legiskzased on the passive personality principle (Art. 1d8tfie Penal Code). The principle has been included
in a number of treaties dealing with terrorist offences ordwurights violations, in : Akande Dapo, Passive Personaliitgiple, In: The Oxford Companion to
International Criminal Justice, 2009, p.452]

54Cassese, ICL2008, op-cit, p.337, margin no.3

55The Supreme Court of Argentina delivered in Priebke Nov&mber 1995, concerning the extradition to Italy of an@ernational who had allegedly committed
crimes in Italy and subsequently acquired Argentinean nationlitibid

56HFA Donnedieu de Vabres, Les Principes modernesaitipenal international(1928)170, In: Ryngaert, op-cit3p.9

571bid

58Cassese, ICL2008,0p-cit, p.338, margin no.3
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A. Universal Jurisdiction:

The subject of aforementioned jurisdictions iEommon crimes and international
crimes. On the contrary, the subjects of universajurisdiction are in majorly *°
international crimes. The universality principle is also relevant in the context of
international criminal law, since it establishes tle jurisdiction of domestic courts
to prosecute and punish crimes under internationalaw.®®

The term ‘universal jurisdiction’ appears b have been coined by Cowles

in1945°* Jurisdiction over ordinary crime depends on a link usually territorial,
between the state of trial and the crime itself, buin the case of crimes against
humanity that link may be found in the simple factthat we are all human being$?
Crimes under international law are directed @gainst the interests of the

international community as a wholé&® It follows from this universal nature of
international crimes that the international community is empowered to prosecute and
punish these crimes, regardless of who committed ¢m or against whom they were
committed®’. The authority to punish derives here from the crine itself (‘criminal
jurisdiction is based solely on the nature of therame’). ©

Crimes prohibited by international law attract universal jurisdiction under
customary international law if two criteria are satisfied; first, they must be contrary

to a peremptory norm of international law so as tanfringe a jus cogen&’. Secondly,

591t must be noted that the principle of universal jurisdictioriegpo crimes under international law, plus piracy, slave taadetorture, In: Werle, ICL2005, op-cit,
pp.59-60, margin no.327

60Ibid, p.39

61Willard B Cowles, Universal Jurisdiction over War Crimes 33CREl.177(1945) In: Kamminga Meno T, lessons learned frenExercise of Universal
Jurisdiction in respect of Gross Human Rights OffensesiR3 2001,p.943

62Robertson Geoffrey, Crimes against Humanity, The Strdggt8lobal Justice, 1999, p.222

63Werle, ICL2005,0p-cit,p.58

641bid

65As is correctly stated in Principle 1(1) of the Princetondipries on Universal Jurisdiction, in S. Macedo (ed.), Unalefsrisdiction (2004), p.21, In: Ibid, p.59
66Millett(Lord in UK House of Lords) Judgment 24 Marc92938 ILM 1999, p.649
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they must be so serious and on such a scale thaktthcan justly be regarded as an
attack on the international legal order®’
The authors of the Princeton Principles propsed the following definition of

universal jurisdiction:

For purposes of these Principles, universal jurisdition is criminal jurisdiction based solely on the
nature of the crime, without regard to where the cime was committed, the nationality of the allegedro
convicted perpetrator, the nationality of the victm, or any other connection to the state exercising

such jurisdiction.®®

Universal jurisdiction for certain international crimes is a theory of jurisdiction
that is predicated on the policy of enhancing intarational criminal accountability,
whereby the enforcing state acts on behalf of thenternational community in
fulfillment of its international obligations, and also in pursuit of its own national
interest.®

Universal jurisdiction is the right of a stateto ‘define and prescribe punishment
for certain offenses recognized by the community ofnations as of universal
concern’.’® The doctrine of universal jurisdiction over crimes against humanity is
justified because it may make some torturer pausetahe prospect that sometime,
somewhere, some prosecutor may feel strongly enougbout his crime to put him on
trial. *
In most international treaties about every kil of international crime and crimes

under international law this rule has been used; uiversal jurisdiction is then the

671bid, [Exercise of Universal Jurisdiction allowed by Custgmaternational Law; It would appear that the first case in whiplerson accused of crimes against
humanity was tried in a State with which he had no formal kvés Eichmann, in 1962 by the Supreme Court of Israkis firoposition was taken up by US courts in
Yunis and in two decisions in Demjanuk and, in Pinochet. & bespositions were taken up and restated by an Argentiuége in Simon Julio, Del cerro Juan
Antonio , In: Cassese, ICL2003,0p-cit, pp.293-294, ipdss

68The Princeton Principles on Universal Jurisdiction, Princifilg 23 Jul 2001 (available at www.princeton.edu/lapa/univpilf), In: Kemp Gerhard, Individual
Criminal Liability for the International Crime of Aggression,2qi@y75

69Bassiouni M Cherif, Universal Jurisdiction for Internationah@s: Historical Perspectives and Contemporary Practice, ésideni , ICL2008, Vole. Il, op-cit,
p.167 [hereinafter, Bassiouni, Universal Jurisdiction]

70Restatement (Third)of the foreign relations law of the UNITHIATES, § 404 Cmt.a(1987)stating that ‘international law peramysstate to apply its laws to
punish certain offences although the state has no linksridbtg with the offense, or of nationality with the offenderéven the victim)’, In: Geraghty Anne H,
Universal Jurisdiction and Drug Trafficking: A Tool for Fightinge of the World’s Most Pervasive Problems, 16 FJ42(.377

71Robertson,op-cit,p.22
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negation of the right of states to grant asylum tmffenders’?.Current international
law, however, increasingly requires states to deng safe haven to those who have
committed certain international crimes such as germde, crimes against humanity,
war crimes, and torture.”®
The extension of jurisdiction through the prirciple of universality is

independent of the law of the place where the crimé committed and does not
presuppose cooperation between states, as do exiitash negotiations.”*

Universal jurisdiction is the right of any stae to try alleged offenders of certain
international crimes that violate fundamental values recognized by the international
community as a whole, even though those crimes wereommitted abroad by

foreigners against foreigners.

A.1: The Vicarious Administration of Justice:

There is a distinction between the principle of viarious administration of justice
and the Universality principle’. Pursuant to the former, which is not widely usedy
States, States prosecute an offence as representati of another State, if the act is
also an offence in the territorial State and extradion is impossible for reasons not
related to the nature of the crime’®

The notion of international solidarity in combaing crime is best reflected in the
principle of the vicarious administration of justice, based on the postulate aut dedere

aut punire(or better: judicare)’’. (West) German criminal law applies to crimes

72Ryngaert , op-cit,p.119

73Bassiouni, ICL2008, V. II, op-cit, p.44

74Meyer Jurgen, The Vicarious Administration of Justice: Arr@oked Basis of Jurisdiction, 31 Harvard 1LJ1990, p.115

75Several principles of extraterritorial jurisdiction can be disistied :the nationality, the passive personality, the protectiocilenthe principle of vicarious
administration of justice and the universality principle In:Werlecityp.39,and Meyer, op-cit, p.115

76In a 1958 case, the Supreme Court of Austria defir@ésentational jurisdiction as follows: “The extraditing State adsothe right, in the cases where extradition
for whatever reason is not possible, although accordingtodture of the offence it would be permissible, to cautya prosecution and impose punishment, instead
of such action being taken by the requesting State” (1268)R 341, 342. Because of these restrictive conditioriy pepolitical crimes are not eligible for
vicarious jurisdiction, In: Ryngaert, op-cit, p.102

77Meyer, op-cit, p.115, [The maxim aut dedere aut judicaiginated in a longer formula developed by Hugo Gratid$24 as ‘aut dedere...aut punire’, in 1973

Professor Bassiouni postulated the Grotian maxim as aut pgarétg judicare, since the purpose of contemporary crirfamais to judicare those who are believed to
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committed by foreigners who have been apprehendedhdserman territory but have
not been extradited because a request for extradith was never made, was refused,
or was infeasiblé® Such conduct must be punishable by the law of thalace where it
occurred, unless that place lacks criminal law enfecement.”

In accordance with 8§ 7(2)(2) of StGBgGerman criminal law shall apply to other offences

committed abroad if the act is a criminal offence athe locality of its commission or if that localily is
not subject to any criminal law jurisdiction, and if the offender:1... 2.was a foreigner at the time athe
offence, is discovered in Germany and, although thextradition Act would permit extradition for such

an offence, is not extradited because a request fextradition within a reasonable period of time isnot
made, is rejected, or the extradition is not feasip.®

The offense must be one for which extradition ipermissible; petty offenses and
offenses of a purely military or political nature annot, therefore, be punished on this
ground®’. The comprehensive clause, StGB §6(9), should kees as an example of the
vicarious administration of justice #

It must be noted that this ground of jurisdiction only applies if the extradition
request was never made, was refused or was infedsibOn the contrary, under the
maxim aut dedere aut judicare: ‘There is a genuingight to choose between the two
alternatives; to try perpetrators itself or hand them over to a state that is willing to

prosecute’®®

According to German doctrine, the first is an execise of criminal
jurisdiction on behalf of another State, whereas jusdiction on the basis of the latter
is exercised on behalf of the world communit§?

Even though its efficacy depends on the naturef the applicable extradition

scheme, a combination of territoriality and the viarious administration of justice

have committed a crime, and not to punire, until after gusitdesen established. This maxim is the cornerstone of itimrabcooperation in penal matters. In:
Bassiouni ,ICL2008, V.Il,0p-cit,p.35and p.45]

78Meyer, Ibid

791bid

80Bohlander, op-cit, p.38

81Meyer, op-cit, pp.115-116

82A. Schonke & H.Schroder, Strafgesetzbuch Kommeata1, § 6(1), In: Ibid, p.115

83Werle,ICL2005, op-cit, p.63, passim

84Reydams Luc, Universal Jurisdiction International and Mpaid_egal Perspectives, 2003, p.143
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makes possible effective international cooperatiSiThe Harvard Research on
International Law (1935) considered the principle ® vicarious jurisdiction not as an
autonomous jurisdictional ground but as a modalityof the universality principle®.in
2004, France adopted a law similar to the German Va.%’

Because of the absence of international protestgainst assertions of vicarious
jurisdiction, such assertions appear as lawful unde international law®. This
jurisdiction is very important for filling the gap of impunity, even for international

crimes.

A.2: Universality and Sovereignty:

It is clear that here we are witnessing a confintation between two different
conceptions of the international communit®. The first is an archaic conception,
under which non-interference in the internal affairs of other States constitutes an
essential pillar of international relations®. The second is a modern view, based on the
need to further universal values; it implies that mational judges are authorized to
circumvent, if not remove, the shield of sovereigyt®

In conflicts between state sovereignty and therotection of human rights,
international criminal law intervenes on the side ©® humanity; in this way it
supplements and safeguards other human rights prot¢éion mechanisms, and to this
extent aids in the protection of human right§% In the present international

community, respect for human rights and the demandhat justice be done whenever

85Meyer, op-cit, p.116

86Harvard Research on International Law, Draft Conventioduoisdiction with Respect to Crime, (1935) 29 AJIL 573, In: d&ert, op-cit, p.103

87France now applies its criminal law to any felony or mis@emesubject to a penalty of at least five years’ imprisonw@mmitted outside France by an alien
whose extradition to the requesting State has been refugbd Byench authorities because the offence for whichxtradition has been requested is subject to a
penalty or to a safety measure that is contrary to Fremiglicgpolicy, or because the person in question has bieehintrthe aforesaid State by a court which does not
respect the basic procedural guarantees and the rights défince, or because the matter in question shows teehistics of a political offence. Article 113-8-1,
81 French CP, In: Ibid, pp.103-104

88lbid, p.104

89Cassese,|CL2003, op-cit, p.292

90Ibid, [The prohibition of intervention in the exclusively int@raffairs of a State has been firmly established as a permfifgeneral international law as well as of
UN law, UN GA Res.2625(XXV) although some aspects ofdtpe are still controversial, In: Steinberger, op-cit, p.411]

91lbid

92Werle, ICL2005, op-cit, pp.40-41
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human rights have been seriously and massively put jeopardy, override the
traditional principle of respect for state sovereigty.%*

The exercise of this jurisdiction does not amau to a breach of the principle of
sovereign equality of States, nor does it lead tondue interference in the internal
affairs of the State where the crime has been perpated®®. International crimes are
not domestic matters; as regards the prosecution ahternational crimes, the limits
international law sets on the expansion of nationatriminal jurisdiction, particularly
the prohibition on interference, are not affected®.Thus, the principle of universal
jurisdiction applies to crimes under international law.*®

Universal jurisdiction transcends national soveeignty®’. The rationale behind the
exercise of such jurisdiction is: (1) no other st& can exercise jurisdiction on the basis
of the traditional doctrines; (2) no other state ha a direct interest; and (3) there is an
interest of the international community to enforc€®. Thus, states exercise universal
jurisdiction not only as national jurisdiction, but also as a surrogate for the
international community®. In other words, a state exercising universal jusdiction
carries out anactio popularisagainst persons who aréostis humanigeneris'®

Lord Phillips, in the Pinochet case, held that

“The exercise of extra-territorial jurisdiction overrides the principle that one state will not

intervene in the internal affairs of another. It does so because, where international crime is concexah

that principle cannot prevail” Lot

93Cassese, ICL2008, op-cit, p.308

94Cassese, International Law, op-cit, p.452, [Sovereigalitgg means that States enjoy an equal juridical status underagérternational law, In: Steinberger, op-cit,
p.411]

95Werle,ICL2005, op-cit, p.59

96lbid

97Bassiouni, Universal Jurisdiction, op-cit, p.162

98lbid

991bid

100For a discussion of the circumstances under whichearatsy proceed actio popularis as a result of a breamhlightio erga omnes , see Roman Boed, The Effect
of a Domestic Amnesty on the Ability of Foreign States to &ote Alleged Perpetrators of Serious Human Right ViolatioB@aell Int'l L. J. 297,299-301 (2000).
See also Maurizio Ragazzi, The Concept of International QloigaErga Omnes (1997); Ander de Hoogh, Obligations Bxrgaes and International Crimes (1996);
cf. Barcelona Traction, Light and Power Co., Ltd. (Bleg. pai8), 1970 ICJ 3, 32 (Feb.5), In: Ibid

101Judgment November 1998, (House of Lords), 37 11998, at 289 per Lord Philips, In: Sands Philippe, Internatibaw Transformed? From Pinochet to
Congo...?16 LJIL 2003, p.46
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Under the interpretation of the German Penal ©de that the German Supreme
Court (Bundesgerichtshaof propounded , the universality principle should aso apply
in Germany, at least whenever the obligation to preecute is provided for in an
international treaty binding upon Germany.'%

The German legislature reinforced that the trid of core crimes committed abroad
by a foreigner is not at variance with the principke of non-intervention and that no
link to Germany is required under §1 VStGB'®® The nature and severity of the
crimes themselves form a sufficient linkage to alle the application of national
criminal law®* The point of view of national sovereignty, whichni its interpretation
as a principle of non-intervention sets limits to lte state’s power to regulate
extraterritoriality matters, has no traction here.'®

Therefore, non-intervention in the internal affairs of other states cannot bar the
exercise of universal jurisdiction, at least undeconventional international law.

Notwithstanding the above, in practice respecto the aspects of sovereignty
(namely the principles of non-intervention and soveign equality of States) requires
that we must limit exercise of universal jurisdicton through complementary and
immunity principles. So we will discuss exercise ofiniversal jurisdiction as a last
resort (A.3), and will consider it in relation to principles of immunity, especially for

the benefit of Heads of State (C.3.2), this respéag sovereignty as much as possible.

102Cassese, International Law, op-cit, p.452, [ In théexbwf international treaties, such a clause is superfluo(@) 6B, for as soon as the duty to prosecute is
assumed under a treaty, it is a matter of national law. IneMeyp-cit, p.115]

103Handl Elisabeth, Introductory Note to the German Act todiuce the Code of Crimes against International Law, 42 10882p.996

104Jessbeger Florian, Universality, Complementarity, and thetB#rosecute Crimes Under International Law in Germanyniernational Prosecution of Human
Rights Crimes, W. Kaleck, M. Ratner, T. Singelnstein, and €is§{eds.),2007, p.215[hereinafter, Jessberger, Comaptarity]

105Ibid
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A.3: Universality and Complementarity:

Subsidiarity or complementarity principle implies that States only apply their laws
to a foreign situation which another State with preumably the stronger nexus to that
situation fails to adequately deal with:*®

As the Institute of International Law, declaredit:

Article 3: The exercise of universal jurisdicton shall be subject to the following

provisions: 3(C): Any state having custody over an alleged offendeihsuld, before commencing a

trial on the basis of universal jurisdiction, ask he state where the crime was committed or the stats

nationality of the person concerned whether it is ppared to prosecute that person, unless these stat
are manifestly unwilling or unable to do so0.3(d) Any state having custody over an alleged offendet

the extent that it relies solely on universal juridliction, should carefully consider and, as appropate,
grant any extradition request addressed to it by astate having a significant link, such as primarily
territoriality or nationality, with the crime, the offender, or the victim, provided such state is clrly

able and willing to prosecute the alleged offendef’

In my opinion, universality in relation with complementarity has two sides in
practice. On the one hand: ‘Crimes under internatimal law are typically state
sponsored crimes, and thus the state of commissiar the home country of the
perpetrators and victims is, as a rule, itself invived in the crime, or at least not
willing or able to punish those responsible’®® Thus we must exercise universal
jurisdiction for fighting against international imp unity.

On the other hand, as stated by Professor Case about complementarity:
‘perhaps a principled motivation, the intent to regpect state sovereignty as much as

possible’’® Thus, if we dont consider it, this negates the pmciple of non-

intervention in the internal affairs of another state.

106Ryngaert, op-cit, p.186

107The Institute of International Law, Krakow Session, 2005

108Jessberger, Complementarity, op-cit, pp.220-221

109 Cassese, ICL2008, op-cit, p.343, [The Rome Statutes femnternational Criminal Court as an emergency courtapgdpo intervene only when, but whenever
the state primarily responsible for prosecution is not ablelbingvto genuinely investigate and prosecute. This idea is egptkin the so-called complementarity

principle, given form in article 17, Jessberger, Complemigntap-cit, p.220].
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Therefore, the Prosecutor has to balance betwedhe two aforementioned sides
and realities of the case. This point perhaps wasne of the reasons of the
discretionary prosecution exercised by the German éderal Prosecutor.

§ 153f of the Code of Criminal Procedure, addeupon adoption of the VStGB,
regulates the prosecutor’s option to refuse to pra&cute a crime under international
law committed abroad"'’If there is a domestic connection to the crime, #re is a
duty to investigate and prosecute on the part of # prosecutor, even if the crime was
committed abroad>.However, if there is no domestic connection to therime,
investigation and prosecution are discretionary*?

The German Federal Prosecutor’'s Office interpres its jurisdiction under § 153f
StPO and 81 VStGB, to be subsidiary in regard to egmes committed abroad, and
believes it should not supplant jurisdictions withprimary authority. **

It seems to me that the German legislature relatogether the universality and
complementary principles. This combination is consitent with international
(criminal) law demands; exercise of universal jurigliction for fighting against
impunity on one side, and respect state sovereigngs much as possible on the other

side.

110. § 153f reads as follow:

(1)...the public prosecution office may dispense with proseginoffence punishable pursuant to Section 6 to 14 @@dlde of Crimes against International Law, if
the accused is not present in Germany and such preisemmeto be anticipated. If...the accused is a German, thishsiveever apply only where the offence is being
prosecuted before an international court or by a State osenterritory the offence was committed or whose nationahaamsed by the office.

(2)...the public prosecution office may dispense with prasggan offence punishable pursuant to Sections 6 to 14&ddlde of Crimes against International Law,
in particular if

1.there is no suspicion of a German having committed sffiehoe,

2. such offence was not committed against a German,

3.no suspect in respect of such offence is residing im&®gy and such residence is not to be anticipated and

4. The offence is being prosecuted before an internatbmnat or by a State on whose territory the offence waswitied, whose national is suspected of its
commission or whose national was harmed by the office.

The same shall apply if a foreigner accused of an affenmmitted abroad is residing in Germany but the requirerpargsant to the first sentence, numbers 2 and 4,
have been fulfilled and transfer to an international courkiadition to the prosecuting state is permissible and is intended.

(3)... In: Jessberger, Complementarity, op-cit, p.216

111Under the law, such a domestic connection exists,ifele, suspect is a German national; if he or she is a fareiput present in Germany, even if only
temporarily; or if he or she can be expected to enter thetigo In: Ibid

112Ibid, (Discretion of the Federal Prosecutor, in Karlsrtth@rosecute or not)

113Thus, it maintains that universal jurisdiction should only lezoised if and to the extent that other states, especially thosk are closer to the site of the crime
or to the alleged perpetrators, are unwilling or unable to figate and prosecute the crimes themselves, In: Werlea@ErPrinciples of International Criminal Law,
Second edition, 2009, p.135, [hereinafter, Werle, ICL2009
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A.4: Universality and the ICC:

The Rome statute is neutral on the exercise ohiversal jurisdiction, although it
does not of course prohibit the use of universal jisdiction'**. The ICC Statute
purposely leaves open the question whether third ates are obligated to prosecute
international crimes under the principle of universal jurisdiction. **®

The ICC will only be able to exercise jurisdidbn on the basis of the territoriality
principle and the active personality principle; this is likely to leave a large gap that
can only be filled through the exercise of univerdgurisdiction by domestic courts

Universal jurisdiction is not contrary to the principle of complementarity in the
Rome Statute of the ICCY". Thus there will always be a need for states to vestigate
and prosecute core crimes®. Especially in the case of sham trials, there wilitill be a
need for third states to investigate and prosecutg?’

Unlike domestic courts the ICC will not have niversal jurisdiction itself*?°.The
German Proposal was based on the international lawprinciple of universal

jurisdiction; in a discussion paper submitted to thke preparatory committee, Germany

explained its rationale as follows- unfortunatelythe German proposal was rejected.

“Under current international law, all States may eercise universal criminal jurisdiction
concerning acts of genocide, crimes against humaypiand war crimes, regardless of the nationality of
the offender, the nationality of the victims and tke place where the crime was committed. This means
that, in a given case of genocide, crimes againstifanity or war crimes each and every state can
exercise its own national criminal jurisdiction, regardless of whether the custodial State, territorih
State or any other State has consented to the exe&e of such jurisdiction beforehand. This is

confirmed by extensive practice...There is no reasomhy the ICC -established on the basis of a Treaty

114Schabas William A, The International Criminal Court A Contamgrnon the Rome Statute, 2010, p.47

115Werle,ICL2005, op-cit,p.64

116Kamminga, op-cit, p.950, [Since the ICC statute doepnowide for universal jurisdiction, unless referred to ey $lecurity Council, In: Bassiouni, ICL2008, V.1,
p.56]

117Bassiouni M Cherif, Universal Jurisdiction unrevisited: Theratiional Court of Justice Decision in Case Concerning ThesAwarrant of 11 April
2000(Democratic Republic of the Congo v. Belgium), 12 Palestifi Int'l L.(2002-03), pp.40-41[hereinafter Bassiounnitkrsal Jurisdiction Unrevisited]
118lbid, p.41

1191Ibid

120Kamminga, op-cit, p.950
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concluded by the largest possible number of stateshould not be in the very same position to exer@s
universal jurisdiction for genocide, crimes againsthumanity and war crimes in the same manner as
the Contracting Parties themselves. By ratifying te Statute of the ICC, the State Parties accept ima

official and formal manner that the ICC can also errcise criminal jurisdiction with regard to these

core crimes”*?!

Since referrals to the ICC are made by a state payt or by a non-party state, it is
difficult to argue that the ICC'’s jurisdiction flow s from the theory of universal
jurisdiction 2 However, ‘referrals’ by the Security Council for the crimes within the
jurisdiction of the Court constitute universal juri sdiction because they can transcend

the territoriality of a state party. **3

A.5: Universality and Impunity:

Universal jurisdiction has become the preferred telenique by those seeking to
prevent impunity for international crimes®?*. Arguably, the primary reason for
permitting universal jurisdiction is that persons who commit such international
crimes are often connected to the state concerneahéh might escape justice if only
their home state had jurisdiction?®

The combat against international crimes in theworld is accomplished through
national courts prosecuting public official for thar crimes. If Heads of State are not
tried through national courts or criminal internati onal tribunals, this is called
impunity **°. The key rationale for the exercise of universalurisdiction is an end to

impunity.

121See UN Doc. A/AC.249/1998/DP.2(23 March 1998), imd4Beter Kaul, Preconditions to the Exercise of Jurisdictior).|Cassese, P. Gaeta and J.R.W.D.
Jones (eds.), The Rome Statute of the International Criminat,Géole. I, 2002, p.597

122Bassiouni, Universal Jurisdiction, op-cit, p.168

123Such a provision could be interpreted as allowing therBe€ouncil to refer a ‘situation’ to the ICC, even when it appitesrimes occurring outside the territory
of a state party and involving the responsibility of nationamfnon-parties. In: Ibid

1241bid, p.153

125Akande Dapo and Shah Sangeeta, Immunities of Stawa@ffInternational Crimes, and Foreign Domestic Courts, 212010, p.846

126Azmayesh, op-cit, p.18
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Crimes against humanity will only be deterred wen their perpetrators, i.e. the
political leaders, field commanders or soldiers angholicemen, are given pause by the
prospect that they will hence-forth have no hidingplace: that legal nemesis may some
day, somewhere, overtake then'?’

Many states provided for universal jurisdiction of national courts over
international crimes, taking account of the fact tlat domestic prosecution on the basis
of universal jurisdiction is a major tool in the fight against impunity.*?®

The concept of universal jurisdiction for crimes against humanity is the solution
that international law offers to the spectacle of mpunity for tyrants and torturers
who cover themselves with domestic immunities andnanesties and pardon¥°. They
can still hide, but in a world where jurisdiction over their crimes is universal, they
cannot run**%. However, the principle of universal jurisdiction is the only way to
ensure that there will be no safe haven for suspecteither you extradite or you
punish .13

The unrestricted applicability of universal jurisdiction raises the possibility of
decentralized prosecution of international crimes ¥ third states; this would create a
comprehensive network of jurisdiction claims for irternational crimes and markedly
improve the chances of ending widespread impunityof international crimes.**?

The policy-based assumptions and goals of thos&ho promote universal
jurisdiction are that a broader jurisdiction mechanism can prevent, deter, punish,
provide accountability, and reduce impunity, and ao enhance the prospects of

justice and peacé>?

127Robertson, op-cit, pp.219-220

128Jessberger Florian, National Legislation on Internationale3tiin: The Oxford Companion to International Criminal Justpeeipp.429 [hereinafter, Jessberger,
National Legislation]

129Robertson, op-cit, p.222

1301Ibid

131lbid, p.223

132Werle, ICL2005, op-cit, p.61

133Bassiouni M, The History of Universal Jurisdiction andPleee in International Law In: Macedo Stephen universal jatisd 2004, p.62
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Exercise of universal jurisdiction may have a gsitive impact on the willingness of
the territorial state to bring proceedings againsggross human rights offender$*. The
authorities there may be shamed into action by exerse of universal jurisdiction in
another state, as is illustrated by the apparentlyositive impact of the detention of
General Pinochet in the United Kingdom on proceedigs against the General in

Chile.t®®

A.6: Universality andJus Cogens

An independent theory of universal jurisdiction exsts with respect to jus cogens
international crimes®®. Jus cogensorms enjoy the highest status in the internationia
legal order; they automatically prevail and invalidate all other rules of international
law, including rules concerning Head of State immuity. **’

The implication of recognizing certain internatonal crimes as part of jus cogens
carries the duty to prosecute or extradite; the norapplicability of statutes of
limitation for such crimes; and universality of jurisdiction over such crimes,
irrespective of where they were committed, by whon(including heads of state),
against what category of victims, and irrespectivef the context of their occurrence
(peace or war}®. Above all, the characterization of certain crimesas jus cogens

places upon states an obligatioerga omnesot to grant impunity to the violators of

such crimes®**®

134Kamminga, op-cit-p.944,passim

135lbid,

136Bassiouni, Universal Jurisdiction, op-cit, p.167

137Danilenko Gennady M, ICC Statute and Third States, In: 8s€3&, P. Gaeta, R. W. D. Jones(eds.)The Rome Statheelofernational Criminal Court, 2002,
Vole I, p.1887, [Dr Orakhelasshvili has written widely that in&ional law immunities are not available in judicial proceedingsitdations of jus cogens norms.
However, our own views reject the idea that international lawunities are in conflict with jus cogens norms and we shaw$weh a perceived conflict is false, In:
Dapo Akande and Shah Sangeeta, Immunities of State Offilrisdsnational Crimes and Foreign Domestic Courts: A Rejoird@iexander Orakhelashvili, 22 EJIL
2011, pp.857-858, passim]

138Bassiouni, ICL2008, V.1, op-cit, p.173

1391Ibid
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Positive ICL does not contain such an explicihorm that characterizes a certain
crime as part of jus cogens and the practice of states does not conform to ¢h
scholarly writings that espouse the views expressedbove’*°

In any event, the argument that immunity may nb be accorded for acts in
violation of jus cogenshas been rejected by the ICJ, the European CourtfdHuman
Rights,***and most national courts that have considered thessue'*

In Arrest warrant, the ICJ held, albeit without express reference to the concept of
jus cogensthat the fact that a Minister for Foreign Affairs was accused of criminal
violations of rules which undoubtedly possess theharacter of jus cogensdid not
deprive the Congo of the entitlement which it posssed as a matter of customary
international law to demand immunity on his behalt*® It follows that such a
prohibition does not automatically override all otrer rules of international law.***

Since in international criminal law nowadays thee are no recognized consequences
for jus cogensof international crimes, for exercising universalurisdiction we have to

consider its conditions and its obstacles, in theext parts.

140lbid, p.174

141Al-Adsani v. United Kingdom,2001-X| Eur.Ct.H.R.,123P4,861,in which the Court held, by 9to 8: Notwithstanding tleeiapcharacter of the prohibition of
torture in international law, the Court is unable to discern in tieeriational instruments, judicial authorities or other materials &éfany firm basis for concluding
that, as a matter of international law, a State no longer eimjpyanity from civil suit in the courts of another State whents af torture are alleged. In: Akande Dapo,
International Law Immunities and the International Criminal CA8tAJIL 2004, p. 414, [hereinafter, Akande, Immunities ICC]

142Distomo Massacre Case, No. BGH-112R245/98(Greek CitizdtR®) (Fed. Sup. Ct. June 26,2003)(FRG),translated ihM2.030,1033-34(2003); Germany V.
Margellos, No.6/17-9-2002(Spec.Sup.Ct.Sept.17,2002); Al-Adsani v. Kuwait, 107 ILR 536(C.A.1996)(En8mith v. Libya,101 F.3d239(2d Cir.1996);Princz
v. Federal Republic of Germany,26 F.3d1166(D.C Cir.19823,ILR 594; Persinger v. Islamic Republic of Iran, 7299B35(D.C.Cir.1984); Sampson v. Federal
Republic of Germany,975 F.Supp.1108(N.D.111.1997);Bawzdran, 124 ILR427,2002 ont. Sup. C. J.LEXIS 708{C5up. Ct).In: Ibid

143ICJ, Judgment 14 February 2002, §§58-78, In: ICAgment dated 3 February 2012, Germany v. Italy ca86(<ee, in the last judgment, about State immunity
and jus cogens, 8§ 72,73, and 76, available at www.icjrg)j.

144Judgment of House of Lords, 14 June 2006, Jar@sudi Arabia, Lord Bingham of Cornhill, 129 ILR pp.726¢72
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B. Conditions of Exercising Universality:

B.1: Access to Accused:

Under the classical understanding of univerdajurisdiction, which is in fact
informed by the principle of ‘aut dedere aut judicare’, states only exercise universal
jurisdiction over offenders present in their territory, the question arises whether
states could also exercise universal jurisdiction ver offenders who are not (yet)

145

present in their territory (i.e. in absentia) ™. Or plus present, there must be some

other linkage between the defendant and forum statsuch as residence or employee?

B-1.1: Presence of Accused:

Under the narrow notion, only the State wherdhe accused is in custody may
prosecute him or her (the so-called forum deprehemsnis or jurisdiction of the place
where the accused is apprehendetff.Thus, the presence of the accused on the
territory is a condition for the exercise of jurisdiction.**’

Universal jurisdiction may be exercised by a ampetent and ordinary judicial
body of any state in order to try a person duly aagsed of committing serious crimes
under international law, provided the person is present before such judicial body*®
Apart from acts of investigation and requests for gtradition, the exercise of
universal jurisdiction requires the presence of thealleged offender in the territory of
the prosecuting state or on board a vessel flyingsi flag or an aircraft which is
registered under its law, or other lawful forms ofcontrol over the alleged offender-*°

Plainly, the conditional universality principle may be tainted by a serious

limitation; when applied to a former Head of Stateor government or senior member

145Ryngaert, op-cit, p.119passim

146Cassese, ICL2008, op-cit, p.338, margin no.4, (JBdgfe Cassese, divided it to two versions; 1-The narrow m@tionditional universal jurisdiction); 2- The
broad notion of universality ‘absolute universal jurisdiction’).

1471bid

148From Principle 1 (2) The Princeton Principles on Unalefsrisdiction

149Principle 3(b)Resolution Krakow session -2005 Institutatefhational law
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of cabinet or diplomat, the principle may result inthese persons never being brought
to trial if they are prudent enough to avoid traveling to a country where they could
become amenable to judicial proces¥. It would, however, appear that the need to
forestall possible abuses should make this eventitslacceptable, however seriously it
may run counter to the fundamental imperatives ofmternational justice.*>*

Many states have also limited the competence tifeir courts to try defendants on
the basis of universal jurisdictionratione personado persons that happen to be found
within their jurisdiction *2With regard to the offense of torture, states paies to the
UN Convention against Torture may conceivably baseuch an interpretation on
article 7(2) of the Conventior®>> However, such a restriction is incompatible with lhe
grave breaches provisions of the Geneva Conventiotisat require states parties to

search for perpetrators and bring them before theirown courts wherever they are>*

B-1.2: Universal Jurisdiction (in absentia):

Universal jurisdiction in absentia is controvesial, and the doctrine is often
reluctant to endorse it>> Because universal jurisdiction in absentia may @ch any
one anywhere, it has been argued that it createsuglicial chaos’ and that it violates
the classical principle of non-intervention in theinternal affairs of another state*°
Proponents of universal jurisdiction in absentn emphasize the important role

which it could play in the fight against international impunity*®”. The exercise of

universal jurisdiction in absentia, if limited to investigative acts, need therefore not

150Cassese, ICL2003,0p-cit, p.454

1511Ibid

152Kamminga, op-cit, p.953

153Ibid

154Geneva Convention |,Art.49,Geneva Convention I1,58Geneva Convention I11,Art.129, Geneva Convention Y46, In: Ibid, pp.953-954
155Ryngaert,op-cit,p.120

1561bid,p.121

157Ibid,p.122

28



interfere in the domestic affairs of a foreign sta¢ any more than the exercise of
universal jurisdiction does®

This principle is laid down in such national legslation as that of Spain and
Belgium.*® Under § 153 f (1) of the German Code of Criminal Rcedure, German
prosecutors and courts could exercise universal jisdiction in absentia, if the
presence of the presumed offender can be anticipaté®®

ICJ’s Judges Higgins, Kooijmans, and Buergenthamaintain that international
customary law, in addition to authorizing universal jurisdiction properly so called
over piracy, does not prohibit universal jurisdiction (in absentia) for other offences,
subject to a set of conditions they carefully setut'®. The view set out by these three
Judges, means that absolute universal jurisdictionis legally admissible under
international law*®% However, in the arrest warrant case, the ICJ didit accept the
joint separate opinion’s of these three judges.

Alternatively, one may, as Cassese has propdsdimit the exercise of universal
jurisdiction in absentia to low-key perpetrators, aaxd abolish it for high-ranking
officials, since the former class of offenders mapresumably have less legitimate

international reputational concerns®®. The International Law Institute claims,

158lbid, p123, [However, as many legal systems do ehip trials in absentia, the presence of the accused orrtiteryeis then a condition for the initiation of trial
proceedings. Clearly, this conception of universality allows natiaathorities to commence criminal investigations of persasysested of serious international
crimes, and gather evidence that about these alleged cemsson as such authorities are seized with informatiarenung an alleged criminal offence. They may
thus exercise criminal jurisdiction over such persons, wittemuiring that the person first be present, even temporarithe country. In: Cassese, ICL2008, op-cit,
p.338, margin no. 4]

159Cassese, ICL2003, op-cit, p.287, [In Spain, theurawersal jurisdiction law took effect in November 2009; uratéicle 23(4), Spanish courts cannot assert
universal jurisdiction unless the accused is on Spanish terriptiiere is another relevant link between Spain and tlee lcad. anger Maximo, The Diplomacy of
Universal Jurisdiction: The Political Branches and The TransldtRmosecution of International Crimes, 105 AJIL2011, p.4@]Belgium, under a Law of 1993 there
was a pure universal jurisdiction, but this Law replaced I®82G@w, that don’t allow for universal jurisdiction in absen8ae more information in this Chapter under
the part of ‘Belgium Legislation’)

160 Ryngaert, op-cit, p.125, margin no.212

161 Cassese Antonio, When May Senior State Officials be Totddternational Crimes? Some Comments on the Congo v. Bel@ase,13 EJIL 2002, p.856
[hereinafter Cassese, When may Senior] [These conditierasgollows: (i)the State intending to prosecute a persestfirat ‘offer to the national state of the
prospective accused person the opportunity itself to act tiygocharges concerned’; (ii)the charges may only be jaagrosecutor or investigating judge who is fully
independent of the government;(iii)the prosecution must be init&ttéhe request of the persons concerned, for instatice behest of the victims or their
relatives;(iv)criminal jurisdiction is exercised over offenceat tire regarded by the international community as the migtusecrimes;(v)jurisdiction is not exercised
as long as the prospective accused is a foreign ministed(bfeState, or diplomatic agent)in office; after he leavesefit may be exercised over private acts., In:
Cassese, ICL2003, op-cit, p.294, margin no.33]

162Ibid, p.859

163A Cassese, The Twists and Turns of Universal Jurisdi¢aoeword(2006)4 JCIJ 559, In: Ryngaert, op-cit,p.125
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however, to restrain the exercise of universal jugdiction by default, in cases of

international crimes, except for acts of investigabn and demand of extradition*®*

B-1.3: Legitimizing Link:

Under StGB, apart from the presence of the acsed in German territory, there is
a need for a ‘Legitimizing link’, in order to respect the principle of non-intervention.

In Case of genocide, the German Federal SuprenCourt recalled that

‘German criminal law is applicable pursuant to8 6, Paragraph 1, to an act of genocide committed

abroad independently of the law of the territorial State (principle of so-called universal jurisdictian)'.
The Court added, however, that ‘a condition precedet is that international law does not prohibit such
action;’ it is only, moreover, where there existsri the case in question a ‘link’ legitimizing proseation
in Germany “that it is possible to apply German criminal law to the conduct of a foreigner abroad. In

the absence of such a link with the Forum State, psecution would violate the principle of non-
interference, under which every State is requiredd respect the sovereignty of other States?®

The applicability of the principle of univesal jurisdiction under 86(1) StGB was
restricted when the Supreme Court, in a highly conbversial decision, demanded the
presence of an unwritten element of the crime, a pecial legitimizing link’. *®° In the
unambiguous words of 86 StGB, the crimes listed 86 are subject to universal
jurisdiction, regardless of the nationality of the perpetrator, the law of the place of

the crime, or the place the crime was committed’. Nevertheless, as an unwritten

condition, the court developed the requirement of &legitimizing domestic link’

164Warsaw Session, Resolution of 26 August 2005, §30)5{2 In: David Eric, The Belgian Experience, In: BassiouniQ¥erif, International Criminal Law, Third
Edition, 2008, Vole. Ill, p.371

1653undesgerichtshof, 13 February 1994, 1BGs 100.94, ire Keitschrift fur Strafrecht 1994, pp.232-233. SimilarlysBeldorf Oberlandesgericht, 26 September
1997, Budesgerichtshof, 30 April 1999, Jorgic; Dussel@térlandesgericht, 29 November 1999, Bundesgericht®hafy 2001, Sokolvic, (In that case, the Federal
Court held that there was such a link by reason of the facttte accused had been voluntarily residing for some mamfBermany, that he had established his centre
of interests there and that he had been arrested on Gemitory), In: Separate Opinion of President Guillaume, thedg 14 February 2002, 41 ILM 2002, p.561
166Kaleck Wolfgang, German International Criminal Law incRca: From Leipzig to Karlsruhe, In: International ProsecutibHuman Rights Crimes, op-cit, p.99
167Ibid
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whereby prosecution must have a direct domestic rationship in order to justify
German jurisdiction.

On 21 February 2001, the Federal High Court, incontrast to its former
jurisprudence commented that such an additional lik could at least not be
demanded when German courts based their jurisdictio on §6(9) StGB**The Court
pointed out that it could hardly be regarded as a wlation of the principle of non-
intervention when German courts prosecuted perpetreors in compliance with
binding treaty obligations.

Under 81 of the Code of Crimes against Internainal Law (VStGB), clearly

mentioned that:

This act shall apply to all criminal offences agaist international law designated under this Act, to
serious criminal offences designated therein evenhgn the offence was committed abroad and bears

no relation to Germany!™

With these plain words, the legislature unmistigably rejected the law as heretofore
applied by the Federal Supreme Court’*

The only ‘link’ necessary for the applicability of German criminal law is the crime
itself, which affects the international community & a wholé’% Thus the (German)
Federal Supreme Court's Bundesgerichtshdf different opinion on universal
jurisdiction under former § 6(1) StGB is irrelevant to the applicability of VStGB.>"®

It seems to me that when German courts prosead perpetrators under
conventional international law, pursuant to last abrementioned decision of Federal
Supreme Court, there is no need to legitimizing lik. But when German courts

prosecuted under customary international law with eference to the VStGB, as

168 In a 2001 judgment, the Supreme Court found thagiehgetrator’s permanent residency in Germany formedeatdink to domestic prosecution, but leaned
towards no longer requiring any ‘legitimizing link in individwases going beyond the wording of § 6 of the Criminal Caddeast for § 6(9), In: Ibid
169Geneuss Julia, Sokolovic, In: The Oxford Companiontesrnational Criminal Justice, op-cit, p.929

170Werle Gerhard and Jessberger FLorian, Internationalr@lidustice is coming Home: The New German Code of Crig@isst International Law, 13CLForum
2002,p.214

171Jessberger, Complementarity, op-cit, p.215

172Werle, ICL2005, op-cit, p.88

173Ibid

31



correctly was written by Kaleck ‘Because of the emy into force of the Code of
Crimes against International Law and 8153f of the @de of Criminal Procedure, this
problem became less serious or shifted from the jtication of German criminal
authority to the determination of prosecutorial discretion’.*™

As a result, in fact exercise of universal jugdiction under customary international
law by German courts needs for respecting the pririple of non-intervention

pursuant to 8153f of the Code of Criminal Procedurgjust via determination of the

Federal Prosecutor in Karlsruhe.

B.2: Ne bhis in idem:

In exercise of subsidiary universal jurisdictim, the problem of concurrent
jurisdiction will not always materialize. But if th ere is concurrent jurisdiction, every
state has to consider the principle that is knownni civil law as ‘ne bis in idem’ and
known in common law as ‘Double Jeopardy’.

Ne bis in idem (literally ‘not twice in the sane’) means that an accused cannot be
tried twice for the same facts, in an internationalcontext ‘ne bis in idem’ refers to
recognition of foreign criminal judgments’

In Germany, ‘ne bis in idem’ is laid down in Aticle 103(3) of the federal
constitution, but a foreign judgment is no bar to asubsequent prosecution in
Germany*’®In Article 14(7)of the International Covenant on Qvil and Political
Rights ‘ne bis in idem’ is mentioned as an obstacker retrying.

A partial solution to the prevention of conflcts of jurisdiction is to be found in

articles 54-58 of the Schengen Conventidf. Pursuant to article 54 of the

Convention, the basic principle in the matter is tlat a person whose trial has been

174Kaleck, op-cit, p.99, margin no.42, (see more in&iom, under part A.3 in this section).
175Reydams, op-cit, p.84

1761bid, p.146

177Swart Bert, The European Union and the Shengen Agrégim: Bassiouni, ICL2008, V.IlI,op-cit, p.260
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finally disposed of in one Contracting Party may no be prosecuted in another
Contracting Party for the same acts provided that,f a penalty has been imposed, it
has been enforced, is actually in the process ofibg enforced, or can no longer be
enforced under the laws of the sentencing Contracty Party.!’®

No person may be tried twice for the same arnie, by national or international
courts (whether the first trial was conducted befoe a national or an international

court).*"

B.3: Domestic Legislations:

The inquiry into universal criminal jurisdictio n and its application must be made
by reference to :(1)national legislation to deternme whether it exists in most national
legal systems representing the families of the wakls major criminal justice systems;
and (2) conventional international criminal law to determine the existence of
international legal norms that provide for the applcation of universal jurisdiction by
national criminal justice systems and by internatimally established adjudicating
bodies!®

Professor Bassiouni writes that: to the knowlge of this writer, no state practice
presently exists whereby states have resorted to wersal jurisdiction without the
existence of national legislation, even when inteational treaties provide for such a
jurisdiction basis'®. This is particularly true for international crimi nal law which
often requires the enactment of ad hoc criminal r#s®. This is not only because

courts are reluctant to meddle in the internal affars of another state, but also

178Ibid

179However, this principle does not apply when in the fiisk tfi) the person was prosecuted and punished for the fhor conduct, but the crime was
characterized as an ‘ordinary crime’ (e.g. murder) imktéan international crime (e.g. genocide) with a view tibdeately avoiding the stigma and implications of
international crimes or (i) the court did not fully comply witle tundamental safeguards of a fair trial, or did not atgpendently or impartially; or (iii) the court in
fact conducted a sham trial, for the purpose of shielding¢besed from international criminal responsibility; or (iv) phesecution or the court did not act with the
diligence required by international standards. In: Casses@0l3,op-cit, p.321

180Bassiouni, Universal Jurisdiction, op-cit, pp.167-168

181lIbid, p.168

182Bianchi Andrea, Immunity versus Human Rights: The Pirtac€ase, 10 EJIL 1999, pp.253-254
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because they do not want to come into conflict withthe maxim nulla poena sine
lege!®

In many instances, despite the genuine interesto secure prosecution of
international criminals, the existing law or legalsystem in the state concerned may be
too inadequate or antiquated to lead to successfptosecution®*

With the adoption of the ICC Statute, a new phse of extended incorporation of
international crimes into national legal systems bgan; several states have taken the
ratification and implementation of the Statute as a opportunity to review their

criminal legislation with a view to covering international crimes %

B.4: Specialized Problems:

“Investigating and prosecuting crimes on thebasis of universal jurisdiction
requires special skills, both in terms of knowing bw to investigate crimes committed
abroad and in terms of the specialized knowledge afiternational criminal law that is
needed. It therefore makes sense to establish s@dized units for this purpose, as an
expression of the political will to combat gross hionan rights offenses wherever they
occur”, 1%

The authorities of the territorial state can beexpected to be reluctant to render
assistance, even when they are obligated to do $ar, the simple reason that they may
bear co-responsibility for the offenses; in some eas, they may strongly object and
actively try to frustrate investigations®’

Another problem is that witnesses often haventbe traced in distant states; even

when they can be found they may be reluctant to tag/ for fear of reprisals against

183Kamminga, op-cit, p.952, [Article 7(2) of the Europétuman Rights Convention, reflecting the principle of nulla paéma lege provides, ‘No one shall be held
guilty of any criminal offence on account of any act oission which did not constitute a criminal offence under nationaiternational law at the time when it was
committed’. In: Kaleck, op-cit, p.96]

184Kittichaisaree, op-cit, p.42

185Jessberger, National Legislation, op-cit, p.428

186Kamminga, op-cit, p.954

187Ibid, p.959
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themselves or their families; furthermore, numerousdocuments will need to be
translated.'®®

In recognition of these problems , the UN Declaratn on the Principles of
International Co-Operation in the Detection, Arrest, Extradition and Punishment of
Persons Guilty of War Crimes and Crimes against Huranity specifically provides
that states shall co-operate with each other in theollection of information and

evidence which would help to bring to trial personsindicted for war crimes and

crimes against humanity189

B.5: Objections to Universality:

Certain dangers, however, must not be ignoredfor one, opening national legal
systems to intervention from third states brings wth it a significant potential for
abuse, for another, worldwide authority to prosecu¢ will necessary lead to a large
number of competing prosecution claimg®

Criminal law scholar Rainer Keller sees a fundarantal danger of political
selectivity in the use of universal jurisdiction aml ‘an element of arbitrariness that
calls the admissibility of universal jurisdiction into question’, if ‘members of
powerful states are systematically exempted from agnments of blame™®* Thus he
would prefer to limit its application generally to those present in the country, and
also considers it inadmissible without a domestiarik if ‘the officials using universal
jurisdiction’ are not guaranteed ‘complete indepenence from instructions and

monitoring on the part of the respective national gecutive’.*¥?

188Ibid

189UN Declaration on the Principles of International Co-Operatithe Detection, Arrest, Extradition and Punishment of Per&ailty of War Crimes and Crimes
against Humanity.G.A.Res.3074(XXVIll)adopted 3 Dec 19%i%inted in 13 ILM 230(1974), In: Ibid

190Werle, ICL2005, op-cit, p.61

191Keller Rainer, Goltdammer’s Archiv furr Strafrecht 200630 et seq. In: Kaleck, op-cit, p.111

192Ibid
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States exercising jurisdiction on this basis nya be accused of jurisdictional
imperialism because universal jurisdiction is onlylikely to be exercised in powerful
states with regard to crimes committed in less powfil states %

There are, nevertheless, inherent risks to thiairness of proceedings far removed
from the site of the crime and against a defendanivho may not understand the
language and the culture in which he is being broug to justice’®® It should
therefore be stressed that like any defendant in @gninal proceedings, the defendant
being tried on the basis of universal jurisdictionis fully entitled to fair treatment in
accordance with applicable international human righs standards; all semblance of
unfairness should be avoidef>. To underscore the point, treaties providing for
universal jurisdiction tend to contain specific saéguards guaranteeing the right to a

fair trial of persons being brought to justice on his basis*®®

193The large majority of universal jurisdiction cases haea lsenducted in OECD states with respect to crimes committeédethisse states, In: Kamminga, op-cit,
p.963

194Ibid

195Ibid

196Geneva Convention |,Art.49,Geneva Convention I, B@&neva Convention I1,aRT129, Geneva Convention IV,Arta48 Convention against torture, Art 8
In: Ibid,
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C- Obstacles of Exercising Universality:

In this part we will consider the major possibé obstacles to national foreign courts
for prosecuting crimes under international law, whch include amnesties, statutes of
limitations and especially immunity of Heads of Stees. However, in the Princeton
Principles, all of them are rejected as a bar forxercising universal jurisdiction, but

in practice and in theory, there are other realities >’

C.1: National Amnesty before Foreign Courts:

The first question is whether domestic amnests have effect in front of national
foreign courts, where the State is seeking to exese universal jurisdiction. In other
words: Which amnesties are valid under internationacriminal law?

In general, States have granted amnesties irtigtions of internal conflict involving
mass violations of human right$®®. Some national systems permit amnesty as a means
to promote national unity and reconciliation after long turbulent years of human
rights abuse by those in powet?®

National amnesties may once have been a mattessentially for the sovereign
state; however, with the extension of internationahuman rights and criminal law
into domestic affairs, they now fall squarely withn the remit of international

criminal jurisdiction. 2%

197The Princeton Principles of Universal Jurisdiction; Prin@plenmunities: With respect to serious crimes under interndtianeas specified in Principle 2(1), the
official position of any accused person, whether as heathte or government or as a responsible governmeniadfiball not relieve such person of criminal
responsibility nor mitigate punishment. Principle 6- Statutes dfdiians or other forms of prescription shall not apply to seririmes under international law as
specified in Principle 2(1). Principle 7 (1): Amnesties areegadly inconsistent with the obligation of states to provide accbilityefor serious crimes under
international law as specified in principle 2(1). Principle 7(2)e €xercise of universal jurisdiction with respect to seriduges under international law as specified
in principle 2(1) shall not be precluded by amnesties whielinrmompatible with the international legal obligations of the grgrsiate.( Pursuant to Principle 2(1),
serious crimes under international law include: Piracy, SlaVéey,Crimes, Crimes against Peace, Crimes against Humamtgide, and torture).

198See, e.g., Douglass Cassel, Lessons from the Am@tigdelines for International Response to Amnesties for Atrecifi@ Law & Contemp (1996), at 197-198,
In: Boed Roman, The Effect of a Domestic Amnesty on the Alifiijoreign States to Prosecute Alleged PerpetratorsrimuSeHuman Rights Violations, 33 Cornell
1.L.J. 2000, p.299

199Kittichiaisaree, op-cit, p.42

200Gavron Jessica, Amnesties in the light of Developmentggmhtional Law and the Establishment of the International Cairlourt, 51 ICLQ 2002, p.116
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From a legal viewpoint, one may nevertheless teothat international rules often
oblige states to refrain from granting amnesty for international crimes®®:. As
international crimes constitute attacks on univershvalues, no single State should
arrogate to itself the right to decide to cancel sth crimes, or to set aside their legal
consequence§®

The scope of the duty to prosecute has greatagtical significance, especially
because the duty to prosecute implies a prohibitioon amnesty®® No clear position
on this has yet emerged in international (criminal)law; it is certain, at least, that an
across-the-board exemption from criminal responsibity is unacceptable, to the
extent that international law creates a duty to preecute and punisi®. This means
that general amnesties for crimes under internatioal law are impermissible under
customary international law’®. As a result, an amnesty in contravention of
international law does not prevent prosecution bytird states?°

On the other hand, international (criminal) lav cannot completely block an
amnesty that is necessary to restore peg®é Authors of the Chicago Principles on

Post-Conflict Justice pointed out that

‘States shall not grant blanket amnesty to absolvendividuals of responsibility for genocide, serious
war crimes, or crimes against humanity’ and “Statesthat provide amnesty or other mechanisms to
reduce individual legal responsibility for past crimes shall do so in consideration of internationalaw.

States should ensure that amnesty policies are liell to specific mechanisms of accountability to
discourage impunity and support the goals of postemflict justice”. 208

Not only does the political and military contek of amnesties vary, but amnesties

themselves are not uniform in nature, the amnestyalvs passed in Chile and South

201Cassese, ICL2003, op-cit, p.313

202lbid, p.315

203Werle, ICL2005, op-cit, p.65 ( A State’s grant oamesty would be contrary to its duty to prosecute, andnthesty would not be recognized on the
international plane. Thus, any State could proceed agairdiegred perpetrator of genocide despite a domestic amnesBoéd, op-cit, p.325)

204Werle, Ibid

205lbid

2061bid, pp.65-66

207Ibid, p.66

208From Principle 1.8, In: M. C. Bassiouni(ed.) The Chidagnciples on Post-Conflict Justice, In: The Pursuit of Irstgonal Criminal Justice A World Study on
Conflicts, Victimization, and Post-Conflict Justice, 2010, Vole49p
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Africa, for example, are at opposing ends of the sgtrum®®. The law in Chile
constitutes a blanket amnesty, absolution by the f@hder on himself; the
international community has shown its disregard for the legitimacy of the
amnesty"*° The South Africa system of amnesty would presenhé court with a very
different proposition to that of Chile, this amnesy is granted only in direct exchange
for disclosure and admission by the individual perptrator of the crimes he has
committed 2**

Amnesties often act as a bar to national prosetons; however, amnesty is not a
bar to international courts®*?> The Appeals Chamber of the Special Court of Siear
Leone held in its decision on an amnesty agreemehetween the Government and
rebel groups (the Lome Amnesty Agreement) that themnesty agreement created
rights and obligations regulated by the laws of Srea Leone, but it was not binding
on an international court such as the Special Cout™

The relationship between prosecution, on the enhand and amnesties and truth
commissions, on the other, is not addressed in tHEC statute; whether a domestic
amnesty stands in the way of a case’s admissibilityefore the ICC is in disputé™*
One must correctly make a distinction here: a genal amnesty for crimes under
international law does not affect the admissibilityof a case before the ICE>. In all
other cases, especially a nation’s assignment ofetbask of ‘dealing with history’ to a
truth commission, the admissibility of a case to th ICC must be considered on a case-
by-case basig'®

Where there has been international involvemenand where there are verifiably

legitimate political considerations, such an amnegt will be respected by the

209Gavron, op-cit, p.112

210lbid

211lbid, p.115

212Winter Renate(Judge and President of the Special Co@iefoa Leone) In: Bassiouni, The Pursuit of International @ainijustice, op-cit, p.156,passim
213lbid

214Werle, ICL2005, op-cit, p.66

215see Article 17(1)(b), 2(a), In: Ibid

216lbid
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international community?!’. However, where an amnesty is without these factsrand
is clearly in violation of international law, it is not likely to carry weight beyond its
own jurisdiction.?*®

As correctly Professor Oeter stated: all of ccumstances must be considered by
Public Prosecutor in any State that wants to exerse universal jurisdiction, on a case

by case basis.

C.2: Statutes of Limitation:

Many states lay down rules providing that afterthe elapse of a certain number of
years (normally, 10 or 20) no prosecution may anyhger be initiated with regard to
some major categories of crimes such as murder, roery, eté'®. Some States also
add provisions whereby, if a final sentence pronowed for a crime has not been
served after a certain number of years, it is no leger applicable??°

In common law countries, where there is no gera rule on statutory limitation
but there may be specific rules concerning specificrimes, no statutory limitation is
provided for such serious offences as internationairimes ?**

Some national and international courts have r@d out the applicability of statutes

222 |In France the Court of Cassation held in

of limitation for international crimes
1985 that the inapplicability of statutes of limitdion to crimes against humanity, laid

down in French law, derives from principles recogried by all civilized nations?*

217Gavron, op-cit, p.116

218lbid

219Cassese,|ICL2003, op-cit, p.316

220For instance, in France, under Article 7 of the Coderiafiinal Procedure, the right to prosecute a crime is forfeifddn 10 years of the perpetration of the
crime, whereas, pursuant to Article 132-2 of the Criminal Cageenalty is no longer applicable 20 years after the issuafra final sentence; similar provisions may
be found in the codes of such European countries asi#uSermany, Switzerland, Portugal, and Denmark, In: Ibid

221lbid, p.317

222 Ibid, p.318

223lbid
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Article 29 of the ICC Statute establishes thatrimes under international law, as the
most serious international crimes, are not subjecto statutes of limitations?* It has
not been conclusively determined whether and to whaextent the inapplicability of
statutes of limitations to crimes under internatioral law has become part of
customary international law 2%°

The better view is that no customary rule endowed ith a far-reaching content has
yet evolved on this matter, in other words, no rulehas come into being prohibiting
the application of statutes of limitations to all hternational crimes.*?®

In some countries, there are special rules fonternational crimes. In Germany, 8 5
of the VStGB follows article 29 of the ICC Statuteby providing that genocide, crimes
against humanity and war crimes are not subject tetatutory limitation 2. In France,
the statute of limitation for war crimes is that provided for in general criminal rules
(20 years); for crimes against humanity, a law of @ December 1964 provides that
there may be no statute of limitation®*®

International treaties provide for the inapplicability of statutes of limitations, but
states have heretofore been reluctant to adopt theff’

230.

C.3: Official Immunity <=~

One of the possible obstacles to prosecutionrfinternational crimes may be
constituted by rules intended to protect the personaccused by granting him

immunity from prosecution.?3!

224There are no models for this in the Nuremberg ChartiedStatute of the Yugoslavia and Rwanda Tribunals. Danimgegotiation in Rome, the inapplicability
of statutes of limitations to war crimes was the most controVesiat. In: Werle, ICL2005, op-cit, p.184

225Ibid, pp. 184-185

226Cassese,|ICL2003, op-cit, p.319

227Werle and Jessberger, op-cit, p.199, (murder isorstidered subject to statutes of limitation, and for less seriouss, the general rules of prescription in
accordance with § 78 to 78(c) StGB apply).

228Cassese, ICL 2003, op-cit, p.317, passim

229See UN Convention on the Non-Applicability of Statutory Limitaito War Crimes and Crimes against Humanity of 16 Nove®@&8, reprinted in 8 ILM
(1969), p.68; it has so far been ratified by only 43 staies=uropean Convention on the Non-Applicability of Statutargitation to Crimes against Humanity and
War Crimes of 25 January 1974, ETS No.82, has beerdigy only four states and ratified only by the NetherlamdsRomania. In: Werle, ICL2005, op-cit, p.185
230The issue of sovereign immunity encompasses two digfjpes of immunity :(1) immunity of the state itself-sovereigmiunity, and (2) immunity of the state’s

agents-official immunity, In: Engle Eric, private law remedi@sextraterritorial human rights violations, 2006, p.22
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Immunity means a procedural bar to the exerces of jurisdiction by a State; this
exception of the exercise of jurisdiction can be ggied in the domestic field, and it
can also be applied internationally so that we comia the field of international law.?*?

“In international law, certain official acts and certain officials are granted
immunity before foreign courts, especially foreigncriminal courts. This immunity is
particularly relevant to international criminal law because of the typical level of state
involvement in crimes under international law”>*®* A high degree of immunity could
ultimately protect the most powerful authors of crines under international law?®**

“Immunity under international law is based ontwo fundamental concepts. First,
the principle of the sovereign equality of all sta#s dictates that no state sit in
judgment over another (par in parem non habet judiGum). Second, a minimum
amount of transborder movement and action is requied for the effective functioning

of interstate relations” 2%

C-3.1: Immunity Ratione Personae

International law confers on certain state oftials immunities that attach to the
office or status of the official, described as ‘pesonal immunity’ or ‘immunity ratione
personaé?* It has long been clear that under customary interational law the Head
of State and diplomats accredited to a foreign statpossess such immunities from the
jurisdiction of foreign states”’. Also, under conventional international law simila

immunities are conferred to a limited group of staé officials.

231Cassese, ICL2008, op-cit, p.302

232Hafner Gerhard, Current Developments Regarding the mityref State Officials from Foreign Jurisdiction, 2009, plyrfunity of the state itself and immunity
in domestic field are extra-subject from this dissertation.)

233See, e.g., A. Cassese, 13 EJIL(2002), p.853 &Bpt8 —H. Jescheck, Die Verantwortlichkeit der Staatsorgank Volkerstrafrecht (1952), p.164; see also P.

Gaeta, in A. Cassese, P. Gaeta andJ.R.W.D. Jones{édusRome Statute of the International Criminal Court, Vol.12200p.975et seq.; C. Kress, Goltdammer’s

Archiv fur Strafrecht (2003), p.25 at pp.30, 31, vatkditional citations, In: Werle, ICL2009, op-cit, p.235

234Werle, Ibid

235See, A. Cassese, International Criminal Law (2008)3pI8: Ibid

236Akande and Shah , op-cit, p.818,passim

237lbid
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The Vienna Convention on the Law of DiplomaticRelations and the Vienna
Convention on the Law of Consular Relations both povide for complete immunity of
accredited diplomats, their spouses, and members dlfieir families and household

personnef>®

. Under the provision of the two conventions, a hosountry to which a
diplomat is formally accredited can neither prosecte nor extradite that person,
irrespective of how minor or how serious a crime henay have committed®3®

Personal immunities (i) relate to procedural lav, that is, they render the state
official immune from civil or criminal jurisdiction (a procedural defence)(ii) cover
official or private acts carried out by the state gent while in office, as well as private
or official acts performed prior to taking office ;in other words, they assure total
inviolability;(iii)are intended to protect only some categories of state officials, namely
diplomatic agents: Heads of State, heads of govermamt, foreign ministers(under the
doctrine set out by the International Court of Justce in its judgment in the Case
Concerning the Arrest Warrant of 11 April 2000, at Para 51-5); (iv)come to an end
after cessation of the official functions of the stte agent;(v)may not beerga omne&™.
Immunity ratione personaettaches to the office and not to any particular eanduct of
the office holder?*

“International law grants immunity ratione personaeto a limited group of state
officials whose freedom of action in internationalintercourse it especially important

to the functioning of their state. These include hads of staté** and diplomats”*®, as

well as heads of government and foreign ministers***

238Vienna Convention on Diplomatic Relations and Optional Protoc8lisputes, Apr.18,1961,23 U.S.T.3227, T.l.A.S.N6Z,500 U.N.T.S.95; Vienna Convention
on Consular Relations and Optional Protocol on Disputes, Af083,21 U.S.T.77,T..A.S.N0.6820,596 U.N.T.S.28i Bassiouni, ICL2008, V., op-cit, p.54
239Embassies and Consular officers are also immune fronxéreige of national jurisdiction by the host country under Huthvienna Convention of Diplomatic
Immunity and the Vienna Convention on Consular Immunity, lict b

240Cassese, ICL2008, op-cit, p.304

241Newdigate Saville (Lord in UK House of Lords) Judgtr#® March 1999, 38 ILM 1999, p.642

242For thorough discussion, see C. Tangermann, Dienéithtliche Immunitat von Staatsoberhauptern(2002),ppt $@4e In: Werle, ICL2009, op-cit, p.236
243See Vienna Convention on Diplomatic Relations of 1961, 30D3¢1961),p.95, especially Arts.31 and 39, and Viennmav€ation on Consular Relations of 1963,
596UNTS(1963), Arts. 41, 43, p. 261, Other high espntatives of a state can be exempted from the host gtaitdiction for the period of an official visit abroad,
but no general immunity exists for them, In: Werle, Ibid

244See DR Congo v. Belgium, ICJ, Judgment of 14 Feb2G0g, §51,53 et seq., In: Ibid, [We have found ndsbias the argument that ministers of forign affairs
are entitled to the same immunities as Heads of State, In:Skparate Opinion Of Judges Higging, Kooijmans and Buergeitom §81,0p-cit, p.590].
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“The second type of immunity ratione personae @lies only to those abroad on
special mission (and therefore in the host state thi its consent) and only for the
duration of such mission. This special mission immity is also applicable in cases
concerning international crimes”?*°

Under articles 29 and 31 of the UN Conventiomn Special Missions 1969 the

person of any official abroad on a special missioon behalf of his or her state is

inviolable, with the result that he or she may nobe arrested or detained**®

C-3.2: Legal Position of Heads of State or Governn

A Head of State’s immunity is enjoyed in recognitia of his very special status as
holder of his State’s highest offic&’. A Head of State’s entitlement to protection is in
part a matter of ensuring respect for the Head of ate’s dignity, in part a matter of
acknowledging his role as the representative par erllence of his State, and in part a
matter of enabling him to carry out his official functions in the State which he is
visiting.?*8

A Head of State is accorded immunityatione personaenot only because of the
functions he performs, but also because of what lymbolizes: the sovereign stafé’.
The exercise of jurisdiction is an element of sovergnty and subjecting one sovereign
to another would amount to a reduction of the soveignty of the former’

Immunities are conferred to respect the sovereigngeiality of States?>*

245Dapo Akande and Shah Sangeeta, Immunities of Statea®(ffInternational Crimes and Foreign Domestic Courts: A Rejoind&lexander Orakhelashvili, 22
EJIL 2011, pp.857-858, [hereinafter, Akande and SRalpinder]

246Although the Convention on Special Missions is in forog; @ small number of states have become party to it (3& aintie of writing); the question arises
whether the immunity provisions in that Convention represers nfleustomary international law. The customary internatiomabksis of special missions immunity
was accepted by the Criminal Chamber of the German FedgyegrSe Court in the Tabatabai Case, where it stated: “ iotpef the [UN Special Missions
Convention], there is a customary rule of international laweseState practice and opinio juris which makes it possiblarf@d hoc envoy, who has been charged
with a special political mission by the sending State, to be gramtednity by individual agreement with the host State for thasionsand its associated status, and
therefore for such envoys to be placed on a par witmtrabers of the permanent missions of State protected byatiteral treaty law”. In: Akande and Shah, op-
cit, pp.821 to 823, passim

247Watts, Sir Arthur, The Legal Position in International Ldweads of States, Heads of Governments and Foreigistetis, 247 Recueil des Cours, Vole. IlI,
1994, p.53

248lbid, p.49 [Personal immunity is predicated on the needoid a foreign state either infringing sovereign pretfegs of states or interfering with the official
functions of a state agent under the pretext of dealing widxesively private act (ne impediatur legatio, i.e. the immesitire granted to avoid obstacles to the
discharge of diplomatic functions), In: Cassese, ICL2008:ip-303 ]

249Akande and Shah, op-cit, p.824
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Central to the legal position of Heads of Statis their immunity from suit 2. The
law in this area has its roots in conceptions of #hnature of the State and of its ruler
which prevailed in former times, and originally the predominant consideration was
probably that one sovereign monarch could not be dject to the jurisdiction of
another sovereign monarch, since they were of equslanding with each other:par in
parem non habet imperiuri>®

The principle of non-intervention constitutesa further justification for the
absolute immunity from criminal jurisdiction for He ads of Staté®* To arrest and
detain the leader of a country is effectively to cinge the government of that state;
this would be a particularly extreme form of interference with the autonomy and
independence of that foreign staté>

It is well established that, put broadly, a Had of State enjoys a wide immunity
from the criminal, civil and administrative jurisdi ction of other State$®°.In criminal
matters, the Head of State shall enjoy immunity fren jurisdiction before the courts of
a foreign State for any crime he or she may have ouonitted, regardless of its
gravity. >’

The distinction between the Head of State artie head of government does not, of

course, necessarily reflect the realities of powewithin the State, which are distinct

from the formal constitutional arrangements”® In many states it is the Head of

250Hafner, op-cit, p.3

251The Institute of International Law, Napoli Session, 2008¢la Il (Principles) 1. Immunities are conferred to ensamerderly allocation and exercise of
jurisdiction in accordance with international law in proceedingeeming States, to respect the sovereign equality of Stades permit the effective performance of
the functions of persons who act on behalf of States.

252Watts, op-cit, p.52

253lbid, (This Latin Rule means: an equal have no power av equal)

254The principle(of non-intervention) is the corollary of thiagiple of sovereign equality of states, which is the basithfaimmunity of states from the jurisdiction
of other states (par in parem non habet imperium), In: ékamd Shah, op-cit, p.824

255The notion of independence means that a state hasiexgluisdiction to appoint its own government and that othersstanot empowered to intervene in this
matter, In: Ibid

256Watts, op-cit, p.53

257The Institute of International Law, Session of Vancou2@®1, Article2, (The Head of Government of a foresgate enjoys the same inviolability, and immunity
from jurisdiction recognized, in this Resolution, to the HeatthefState, In: Article 15(1) of the Session of Vancouver).

258Watts, op-cit, p.98
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Government who is the effective leader of the count®*>.Thus to arrest and detain
him or her is as damaging to the autonomy of the ate as is the case with Heads of

State2%°

C-3.3: Universality and Immunity Ratione Personae

“The 1948 genocide Convention in article 4, the 187Apartheid Convention in
article 3, and the 1984 Torture Convention in artites 4 and 12, removed head of state
criminal prosecution, presumably irrespective of wlkether prosecution is before a
national or international judicial body. The language employed by these provisions
does not, however, explicitly state that the removaf substantive immunity for these
crimes also removes temporal immunity. The ICJ's 202 decision in Congo V.
Belgium, discussed below, recognizes the existenoé temporal immunity for
incumbent officials”.?%*

The parties of the Arrest warrant case had raiseddgal tension between exercise of
absolute universal jurisdiction (i.e. in absentiajand personal immunities. The Court
left a future possibility of allowing Belgium, or another state, to exercise universal
jurisdiction for serious international crimes, once the temporal immunity has
expired.?®?

According to the ICJ:

1-International law certainly permits universal jurisdiction where the accused be

present in the territory of the Forum State and heor she does not possess immunity

ratione personagthus (personal) immunity from (universal) jurisdiction, recognized

by the Court.

259H. Fox, The Law of State Immunity 2nd edn,( 2008578 (n.16) notes that in 1978 there were ‘68 States wHeads were also Heads of Government’, In:
Akande and Shabh, op-cit, p.825

260lbid

261Bassiouni, ICL2008, V.1, op-cit, p.53 (also, judgefP€assese ‘after mentioned Genocide and Torture Convehtioncluded that: ‘Certainly, there is still
resistance to this trend favorable to lifting personal immuniti¢iseircase of international crimes’. In: Cassese, ICL2008fpp.311)

262Bassiouni, ICL2008, V.1, op-cit, p.56
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2-The Court logically inferred from the rationale behind the rules on personal
immunities of such senior state officials as Headef State or government (plus
foreign ministers and diplomatic agents), that thes immunities must perforce
prevent any prejudice to the ‘effective performanceof their functions.?®*

3-Certain incumbent state officials being protet by broad personal immunity, it
did not distinguish between official acts and privée acts, or prior to office or during
it, or whether the visit to a foreign country was dficial or private. Clearly, not only
the arrest and prosecution of such a state agent wé on a private visit abroad, but
also the mere issuing of an arrest warrant, may seyusly hamper or jeopardize the
conduct of international affairs of the state for which that person acts>**

4-Diplomatic and other forms of international mmunities are binding upon states
and prevent them from exercising their national criinal jurisdiction over such
persons while incumbents, thus recognizing temporadiplomatic and head of state
immunity. 2°

5-The ICJ decided that state practice and theules that remove immunities before
international institutions, do not allow it to condude that immunity exists in
customary international law, but is eliminated in regard to national courts?®°

Finally, as was written by Professor Werle: ‘Thepersonal immunity enjoyed by
heads of state and government, foreign ministers,nd diplomats only stands in the

way of prosecution for crimes under international &w for the duration of their

tenure in office’.?®” Sources ofratione personaare as follow:

263They therefore bar any possible interference with th@adfactivity of such officials, In: Cassese ICL2008, pp.319 (see more information about the judgment
under ‘Belgium legislation’ in this Chapter)

264Cassese, ICL2008, op-cit, p.310

265Bassiouni, Universal Jurisdiction Unrevisited, op-cit, p.35

266Judgement 14 February 2002, §58, op-cit, p.551

267Werle, ICL2009, op-cit, p.239, passim
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On Februaryl4, 2002, the ICJ rendered its desion, holding that an incumbent
foreign minister benefits from the customary and caventional international law
immunity afforded diplomats.*®®

The principle that immunity ratione personaesubsists even when it is alleged that
the senior serving official has committed an interational crime has been applied in
recent years by several national courf§®. Judicial opinion and state practicé’® on
this point are unanimous and no case can be found which it was held that a state
official possessing immunityratione personaes subject to the criminal jurisdiction of
a foreign state when it is alleged that he or sheals committed an international
crime.?"*

According to the above sources, personal immuyiof Heads of State and of other

high ranking officials in regard to foreign national courts is absolute immunity and

without any form of exception even for committing nternational crimes.

268assiouni, ICL2008, V.1, op-cit, p.60, [This internationaktomary rule applies unless the states concerned are bpspecific (customary or treaty) rules
providing for such prosecution, in: Reydams Luc, Sharmh@thers, In: The Oxford Companion to International Criminatide, op-cit, p.919]

269See Ghaddafi case, N0.1414, 125|LR456, Castro Nas&999/2723, Order(Audiencia nacional Mar.4,1999)(Sp&haron case, No. P.02.1139.F,
421LM596(2003); Pinochet (No.3),[1999] House of Lordisng Zemin, 282 F.Supp.2d 875(N.D.I11.2003)(civil pextings against Chinese president Jiang Zemin
alleging torture, genocide, and other human rights violati@misised on grounds of immunity);Mugabe,169F.Supp.2(2®.N.Y.2001)(civil proceedings against
Zimbabwean president Robert Mugabe alleging torture dismissgcbands of immunity). In January and February 2@0iish district judges rejected, on grounds
of immunity, applications for warrants for the arrest of Mhegahe head of state of Zimbabwe, and General Shaulzivibfa Israeli minister of defense, regarding
allegations of torture and war crimes, respectively Applicdtorrrest Warrant Against General Shaul Mofaz(Bow St.Magreb.12,2004),
53Int’L&Comp.L.Q.769,771, In: Akande, Immunities and IG#;cit, p.411, (see Head of State Immunity for For@leinese President Jiang Zemin, In:
Contemporary Practice of the United States, 97 AJIL 2003,78p977)

270In 2002 the United States government issued a suggestimmunity in a case brought against the then preside@hifa alleging torture, genocide, and other
human rights violations. See Plaintiffs A, B, C, D, E, F vagidemin, 282 F.Supp.2d875 (N.D.I11.2003); Sean Dephy, Contemporary Practice of the United
States, 97AJIL974-77(2003). In August 2003, Saied Baghdralranian diplomat accused of having been involvelderbombing of a Jewish center in Argentina was
briefly detained in Belgium but then released on grounds tdrditic immunity. Richard Beeston, Iran Threatens to Hit Back Bigomat's Arrest,
Times(London),Aug.28,2003,at 17.Similarly, despite accusstioat the Israeli ambassador to Denmark was complicit imeastbile he was head of Shin Bet, the
Israeli Intelligence Service, Denmark has maintained that éxetided to diplomatic immunity from Danish criminal jurisdictiomdkew Osborn, Danish Protests
Greet Israeli Enjoy, GUARDIAN, Aug.16, 2001, at 13.Likewiee authorities of the United Kingdom took the view that aiisgigraeli defense minister was
entitled to immunity from arrest despite the allegation that he &ed tesponsible for war crimes in the West Bank. Chris MdG8haron’s Ally Safe from Arrest in
Britain, GUARDIANE,Feb.11,2004,at19, In:Akande, Ibid

271United States v. Noriega,117F.3d 1206(11th Cir.199®)eisnly case that can be construed as denying immurathéad of state. However, immunity was not
accorded in this case on the ground that the U.S. govetritad never recognized General Noriega (the de factoaliRanama) as head of state, In: Akande, Ibid,
[See United States v. Noriega, Case N0.88-0079-CR, United Siateict Court for the Southern District of Florida, In: BassipWhCherif, Crimes against
Humanity in International Criminal Law, 1992, p.466, margir288] [The US relied in that case on the tenuous proposiftadrit had not recognized Manuel Noriega

as the official head of state of Panama, In: Bassiouni, 0082V. I, op-cit, p.59]
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C-3.4: Incumbent Certain Officials enjoy two Immunities:

“The international immunity regime applies to heads of staté’? diplomats, and
officials on state missions. With respect to all s offices, a distinction is made
between incumbent public officials and former publc officials. The former benefits
from certain substantive and temporal immunities, vhile the latter benefit only from
substantive immunities for lawful acts of state™"

Certain incumbent state officials such as Headof State enjoy two kinds of
immunities in front of foreign national courts. They enjoy personal immunity for
guaranteeing the effective performance of their fuations, for acts either official or
private only during the office; it operates as a pocedural defense. And functional
immunity for official acts, that they perform on behalf of the State; it operates even
after cease of office as a substantive defense.

For official acts, as with ‘simple’ officials,immunity ratione materiaecontinues to
apply, with no temporal limits®’%. Consequently, immunityratione materiaeconstitute
a legal ground for not initiating domestic proceedigs against serving State officials

and former officials with respect to acts performedin their official capacity®’>. Here

functional and personal immunity overlap?’®

272Le Chef D’Etat Et Le Droit International (SFDI12002); J.BrehnState Immunity and The Violations of Human Rights()99Fan Salmon, Manuel De Droit
Diplomatique 559 et seq.(1994); Oppenheim’s International 1886 et seq.(R. Jennings &A. Watts eds., 9th ed.1992)|éSHaousseau, Droit International Public
123 et seq. (1980).For early writings on the position of imityiof heads of state see Emmerich De Vattel, Le Droit Dess@EOU Principles De La Loi Naturelle
Appliquee A La Conduite Et Aux Affaires Des Nations Et Desv@oains 289(1773). See also Marc Henzelin, L'lmmuniteapdes chefs d'Etat en matiere
financiere: Vers une exception pour les actes de pillagesdeirces et de corruption?,in 12 Revue Suisse De Draibdtitenal Et De Droit Europeen 179(2002);
Mary Margarete Penrose, It's Good to be the King!: Pratseg Heads of State and Former Heads of State Undendtinal Law,39 Colum. J. Transnat'l L.193-
220(2000);Jill M. Sears, Confronting the ‘Culture of Impunityymunity of Heads of State from Nuremberg to Ex Partedtiet, 42 German Y.B. Int'l
L.125(1999);A. Bianchi, Immunity Versus Human Rights : Hieochet Case, 10 Eur. J. Int'l L.249(1999); Ved. P.ddatuman Rights and Sovereign and
Individual Immunity(Sovereign Immunity, Act of State Immunétyd Diplomatic Immunity): Some Reflections, ILSA J.Int'|& Comn@g67(1999); Arthur Watts, The
Legal Position in International Law of Heads of States, Hea@overnments and Foreign Ministers, 247 Receuil Des<Ioe L'Academie De La
Haye(RCADI)9(1994). In: Bassiouni, ICL2008, V.1, op;@t51

273Ibid

274See Vienna Convention on Diplomatic Relations of 1961, 003¢1961),p.95,Art.39(2), and Vienna Convention on ClamdRelations of 1963,
596UNTS(1963), p.261,Art.53(4), In: Werle, ICL2009;a@f p.236

275Kleffner Jann K, Complementarity in the Rome Statute and MNdt@riminal Jurisdictions, 2008,p.304

276Werle, ICL2009, op-cit, p.236
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C-3.5: Immunity Ratione Materiae

Every state official who has acted on behalf of th&tate in the exercise of his or
her functions is immune from the jurisdiction of other states. Such acts are imputable
only to the state and immunity ratione materiaeis a mechanism for diverting
responsibility to the staté’’. This kind of immunity is called ‘ratione materiaé or
‘functional immunity’.

The functional immunities apply, on the strength ofthe so-called ‘Act of State

doctrine’, to all state agents discharging their dfcial duties®’®

. “In principle, an
individual performing acts on behalf of a sovereigrstate may not be called to account

for any violations of international law he may havecommitted while acting in an

official function. Only the state may be held resposible at the international level”2"®

The consequence is that a public official cannobe held accountable for acts
performed in the exercise of an official capacityas these are to be referred to the
state itself; an application of this principle to dplomatic agents can be found in
article 39(2) of the Vienna Convention of 1963%

“There are two related policies underlying the onferment of immunity ratione
materiae First rationale was cogently expressed by the Amals Chamber of the

ICTY in Prosecutor v. Blaskic:

[State] officials are mere instruments of a ste and their official action can only be attributedto the
State. They cannot be the subject of sanctions orepalties for conduct that is not private but
undertaken on behalf of the State. In other wordsState officials cannot suffer the consequences of

wrongful acts which are not attributed to them per®nally but to the State on whose behalf they act:

277Akande and Shah, op-cit, p.826

278Cassese, ICL2008, op-cit, p.302

2791bid

280The rule establishes that ‘when the functions of a pensjoying privileges and immunities have come to an endh, rigileges and immunities shall normally
cease at the moment when he leaves the country, or am ekga reasonable period in which to do so, but shallisubatil that time, even in case of armed conflict.
However, with respect to acts performed by such a pensitre exercise of his functions as a member of the missionunity shall continue to subsist’, in: Zappala
Salvatore, Do Heads of State in Office Enjoy Immunity fiumisdiction for International Crimes? The Ghaddafi Casereehe French Cour de Cassation, 12 EJIL
2001, pp.595-596
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they enjoy so-called ‘functional immunity’. This isa well established rule of customary international

law going back to the eighteenth and nineteenth camies, restated many times since*

Secondly, it prevents national courts from indiectly exercising control over acts of
foreign states through proceedings against foreigofficials.?%?

Organic or functional immunities: (i) relate to substantive law, that is, amount to a
substantive defence, (although the state agent istnrexonerated from compliance with
either international law or the substantive law ofthe foreign country-if he breaches
national or international law, this violation is nat legally imputable to him but to his
state);(ii) cover official acts of any de jure or @ facto state agent; (iii) do not cease at
the end of the discharge of official functions byhe state agent( the reason being that
the act is legally attributed to the state, hencery legal liability for it may only be
incurred by the state); (iv) areerga omnesthat is, may be invoked towards any other
state’®® Immunity ratione materiaeattaches to acts performed by State officials in

their official capacity.?®*

C-3.6: Universality and Immunity Ratione Materiae

International crimes and extra-territorial juri sdiction in relation to them are both
new arrivals in the field of public international law; | do not believe that state
immunity ratione materiaecan coexist with thenf®°

In the Pinochet case, the ruling of House of kds recognized that the grant of

immunity to a former head of state would be incomptible with the objectives of the

281Prosecutor v. Blaskic (Objection to the Issue of Subpdeces Tecum) IT-95-14-AR108(1997), 110 ILR(19907 6at 707, §38, In: Akande and Shah, op-cit,
pp.826-827, passim

282lbid, p.840

283Cassese, ICL 2008, op-cit, pp.303-304

284Kleffner, op-cit, p.303

285R v. Bow Street Metropolitan Stipendiary Magistrate Ex p. Rigtodgarte (HL(E))[2000] | AC 61(Judgment November 19@8so reported as R v. Bartle and the
Commissioner of Police for the Metropolis and Others Ex pdPiet, 37 ILM 1998, (House of Lords), at 289 perd_Bhilips, In: Sands, op-cit, p.46
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Torture Convention, and that a proper interpretation of the Convention required a
rejection of immunity.2%°

Since the Torture Convention limits the offencef torture to acts committed in an
official capacity, extra-territorial prosecution can occur only in cases where

immunity ratione materiaewould ordinarily be applicable®®’

. As was stated by most
of the judges in that case, a grant of immunityratione materiaewould have been
inconsistent with those provisions of the Torture ©nvention according universal
jurisdiction for torture. %28

Similarly, the crime of enforced disappearance @ defined by article 2 of the
International Convention for the Protection of All Persons from Enforced
Disappearance can be perpetrated only by ‘agents ttie State’ or ‘persons or groups
of persons acting with the authorization, support o acquiescence of the Staté®®
Once again, it would defeat the purpose of this tagy regime if immunities were
allowed to bar prosecutions of individuals in the ourts of third states?®

In Summary, where extra-territorial jurisdictio n exists in respect of an
international crime and the rule providing for juri sdiction expressly contemplates
prosecution of crimes committed in an official capeity, immunity ratione materiae
cannot logically co-exist with such a conferment dfirisdiction. 2°*

The above logical ground must consider with thdCJ judgment in the arrest

warrant case, where the Court held that:

“It should further be noted that the rules governing the jurisdiction of national courts must be
carefully distinguished from those governing jurisdctional immunities: jurisdiction does not imply

absence of immunity, while absence of immunity doasot imply jurisdiction. Thus, although various

286Sands, Ibid, passim, (See more details about the Pirdake, in section 2 of Second Chapter of this dissertation)

287Akande and Shah, op-cit, p.842, (It should be nateg fibr torture acting in an official capacity under the ICQuBa is not necessary)

288See Pinochet(No.3), [1999]2All ER97, at114, 169;178-179,190(per Lords Browne-Wilkinson, Saville, Mill&@hillips) In: Ibid, p.841

289International Convention for the Protection of All Perdoms Enforced Disappearance(2006), GA Res61/177,202D086,A/RES/61/177.See Anderson, ‘How
Effective Is the International Convention for the Protection lbPArsons from Enforced Disappearances Likely to Be ildiHg Individuals Criminally Responsible
for Acts of Enforced Disappearance’ 7 Melbourne J In2006)245, at275-277, In: Ibid, pp.842-843

290lbid, p.843

2911bid, [The rule conferring extra-territorial jurisdiction disyga the immunity rule because both ask the domestic coart o opposite ways and we say the latter

in time rule should prevail, In: Akande and Shah, Rejoindexip p.861]
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international conventions on the prevention and puishment of certain serious crimes impose on States
obligations of prosecution or extradition, therebyrequiring them to extend their criminal jurisdictio n,
such extension of jurisdiction in no way affects imunities under customary international law,
including those of Ministers for Foreign Affairs. These remain opposable before the courts of a foreig

State, even where those courts exercise such a pdiction under these conventions*?

It is not clear why the Court needed to go thigar, particularly without making it
clear that it was here only concerned with immunités of serving foreign minister&®®
As drafted the effect of the passage takes one beybthe case in hand: it is not hard
to imagine the way in which the sentence will be ad to counter the logic of the
argument underpinning one of the principal strandssupporting the House of Lords’
conclusion that Senator Pinochet was not entitlecbtclaim immunity (on the grounds
that such immunity -for a former head of state- wasinconsistent with the 1984
Conventiony**Whatever view one takes on that reasoning, the Cdumay or may not
have intended to depart from that approach(it is urlear).2®
Adopting this narrow perspective, the Court dos not need to look at instruments

giving effect to the principle of international acountability for war crimes and

crimes against humanity®®®

C-3.7: Immunity Ratione Materiaeand International Crimes:

The ICJ’s judgment in the obiter dictum, deals vith immunity ratione materiae. It

held that:

“Accordingly, the immunities enjoyed under intenational law...do not represent a bar to criminal

prosecution in certain circumstances...Thirdly, aftera person ceases to hold the office of Minister for

292Judgment of 14 February 2002, op-cit, §59, p.33drd, the Court specified in general terms that treaty-basedigtion does not displace immunities, In:
Orakhelashvili Alexander, Immunities of State Officials, Intéiorel Crimes, and Foreign Domestic Courts: A Reply to DapmA&and Sangeeta Shah, 22 EJIL
2011, p.853]

293Sands, op-cit, p.49

2941bid. p.50, [in opposite view: ‘It is generally correct &y ¢hat jurisdiction does not imply an absence of immunity- idi@emunity is generally speaking an
exception to an otherwise applicable jurisdiction. However, it ineisemembered that the Court was considering the immutiiipegpersonae available to serving
senior state officials. The position with regard to immunity ratimageriae is different’ In: Akande and Shah, op-cit, p}84

295Sands, |bid

296Dissenting Opinion of Judge Van den Wyngaert, §4241iLM 2002, p. 634
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Foreign Affairs, he or she will no longer enjoy allof the immunities accorded by international law in
other States. Provided that it has jurisdiction unekr international law, a court of one State may trya
former Minister for Foreign Affairs of another State in respect of acts committed prior or subsequent

to his or her period of office, as well as in resp of acts committed during that period of office h a

private capacity”.?’

“Judge Van den Wyngaert found it extremely regettable that the ICJ did not, like
the House of Lords in the Pinochet case, qualifyststatement. It could, and indeed
should, have added that war crimes and crimes agash humanity can never fall into
this category”.2%®

“Some crimes under international law (e.g., ertain acts of genocide and of
aggression) can, for practical purposes, only be opuonitted with the means and
mechanisms of a state and as part of a state policyfhey cannot, from that
perspective, be anything other than ‘official’ actg. >*°

According to perspective of Professor Casses€jrst, the Court wrongly resorted,
in the context of alleged international crimes, tothe distinction between acts
performed ‘in a private capacity’ and ‘official acts’, a distinction that, within this
context, proves ambiguous and indeed untenable. Sex, the Court failed to apply,
or at least to refer to, the customary rule lifting functional immunities for
international crimes allegedly committed by state gents” 3%

“Customary international law allows for an exeption to the rule of ratione

materiae immunity in the context of international crimes. According to these

commentators, national case law and other elementd international practice clearly

297Judgment of 14 February 2002, from 8§61, op-piEPl-552[The Court took the view that international crimesnoitted by state officials are official acts and
thus protected by functional immunity in proceedings befareida national courts even when the official has left offideernatively, it might be suggested that
international crimes are to be regarded as private actsfathositside the scope of immunity ratione materiae. A thirdy efdnterpreting the Court’s obiter dictum is
that the list of (in§61) is non-exhaustive and does not pre¢heipossibility that there is a rule removing immunity ratioateriae in relation to prosecutions for acts
amounting to international crimes, in: Akande, Dapo, Arreatrht Case, In: The Oxford Companion to International Crindinstice, op-cit, p.586]

298Bassiouni, Universal Jurisdiction Unrevisited, op-cit, p{#is dictum could therefore weaken or seriously dilute tetiral importance of the landmark
decision of the House of Lords in Pinochet and its enosneffects in the struggle against impunity, In: Gaeta Paola,Ratiiateriae Immunities of Former Heads of
State and International Crimes: The Hissen Habre Case, 2003Jp.192] [The ruling of the House of Lords, undered the point that the commission of an
international crime can never be characterized as an officietion, In: Sands, op-cit, pp.46 and50]

2990pinion of ad hoc judge Van den Wyngaert, In: Bassidhid, pp.42-43

300Cassese, When may Senior, op-cit, p.867, (See entatisut this part of the judgment, S. Wirth, Immunity for Gorienes? The ICJ’s Judgment in the Congo v.
Belgium Case; M. Spinedi, State Responsibility v. Individual Respititysfor International Crimes: Tertium non Datur, all articles iB:BJIL 2002, p.853 to 899,
also F. Sands, International Law Transformed? From PaidoiCongo...? In: 16 LJIL2003, pp.50 to 52)
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show that this exception is firmly established in wstomary international law and

applies to any state official and state representatjviacluding former heads of state
and government and members of the cabinet. As a nalé, customary international

law would permit foreign states to derogate from te rule on ratione materoiae
immunity for acts amounting to international crimes. It would also allow them to
exercise jurisdiction over the state agent who pesfmed the act in this capacity, even
without the consent of the state he had represented®*

“It seems indisputable that by now an internabnal general rule has evolved on
the matter. Initially this rule only applied to war crimes and covered any member of
the military of belligerent states, whatever theirrank and position”.>%? The present
state of customary and conventional international dw removes international
immunities for certain international crimes, such a: crimes against peace, genocide,
crimes against humanity, war crimes, and torture®®

National case law proves the existence of sueh rule®® There have been a
significant number of national prosecutions of forggn state officials for international
crimes %

This, for example, happened in Eichmann, wheréhe accused raised the question
of ‘Act of state’, the court explicitly held that gate agents acting in their official
capacity may not be immune from criminal liability if they commit international

crimes 3%

301The obiter dictum of the Court only concerns formernégtking state representatives, but does not apply to lewding state agents and military officers, In:
Gaeta Paola, Immunities and Genocide, In: The UN Genocidee@tion, p. Gaeta,(ed.), 2009, pp.325-326, [hereindiaeta, Immunities and Genocide]
302Article 7 of the Nuremberg Charter has also come toirectile status of a customary international rule. In additionpitapt national Military Manuals, for
instance those issued in 1956 in the USA and in 1958t(emdin 2004) in the UK, expressly provide that the fact tiperaon who has committed an international
crime was acting as a government official (and not onlysesdaceman) does not constitute an available defence. 1se€84CL2008, op-cit, pp.305-306
303Bassiouni, ICL2008, V. |, op-cit, p.61

304Cassese, ICL2008, op-cit, p.305

305See Cassese, When May Senior State Officials be trigntéonational Crimes? Some Comments on the Congo v. BelgiueniGas8JIL 2002,853, at 870-871,
referring to cases in which Israeli, French, Italian, DuBritjsh, US, Polish, Spanish, and Mexican courts have eimed:@roceedings against foreign state officials
(particularly foreign military officers)in respect of war ces) crimes against humanity, and genocide; Cryer et alntAgduction to International Criminal Law and
Procedure(2nd edn,2010), at ch.4.In: Akande and Sipabit, p.839

306Cassese, ICL2008,0p-cit, pp.305-306
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In Article 27 of the Rome Statute, paragraph 1 is drived from texts in the
Nuremberg Charter, the Genocide Convention, and theStatutes of the ad hoc
tribunals, denies a defence of official capacity"’

In my opinion, for reasons that were mentionedn two above parts (C.3.6 and
C.3.7), it was correctly written by Professor Werle

“In the case of crimes under international law,immunity ratione materiaeis
inapplicable not only to trials before internationd courts,**® but also vis-a-vis state
judiciaries. This development gained significant mmentum as a result of the
decisions of the British House of Lords in the Pinchet Case”3*®

As a result, in relation between universal juasdiction and two kinds of
immunities, it must be say that: solely personal irmunity operates as a procedural
defense in front of foreign national courts, evendr crimes under international law;
namely, only serving Heads of State or Governmenas well as incumbent diplomats
and foreign ministers enjoy temporal immunity before foreign national courts. After
the period of office, all of them become punishabléor committing such crimes, even
if they have acted in official capacity on behalf bthe State.

In other words: “Therefore serving state officals not entitled to immunity ratione
personaeand former state officials who are present on theerritory of the forum state

may be arrested and prosecuted for such (internatital) crimes”.3'°

307Schabas, op-cit,p.446

308Thus the irrelevance of functional immunity already arfsem the fact that genuine supra-national jurisdiction penitiehal supersedes state governments and
penal authority; see G. Dahm, Delbruck and R. Wolfrumk®wecht, Vol. I/3, 2nd edn. (2002), p.1018. To theeet that inter-national jurisdiction is treaty- based,
such as in the case of the International Criminal Court, thiy fpeaties have partially given up state immunity; thus this doestand in the way of prosecution
before the ICC. For immunities before the international Tribusals,D. Akande, 98 AJIL (2004), p.407 at pp. 4184t ;1: Werle, ICL2005, op-cit, p.175
309Werle, lbid, pp.175-176, [No substantive immunity eXistsertain international crimes, whether before internationahtional judicial organs, In: Bassiouni,
ICL2008, V. |, op-cit, p.61]

310Akande and Shah, op-cit, p.849
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D. Some Crimes within Universal Jurisdiction

International criminal law evidences the exience of 28 crime categories®
These 28 categories are evidenced by 281 convensiawoncluded between 1815 and
20033*2 Explicit or implicit recognition of the theory of universal jurisdiction in
conventional international law has been limited taertain international crimes "

A crime can become subject to universal jurisdtion through the development of
customary international law, as evidenced by domest legislation, international
agreements, and the commentary of international lacholars®*

The validity of the principle of universal jurisdiction under customary
international law is generally acknowledged for geacide, war crimes in international
armed conflict, and crimes against humanity, and islso accepted in regard to crimes
in civil wars.?"

Since customary international law allows for egrcising universal jurisdiction over
above international crimes, consequently exercisef aniversality among non-States

parties to the relevant Conventions, is also valid.

D.1: Piracy:

Piracy, for the purposes of international law,is essentially any illegal act of
violence or depredation which is committed for priate ends on the high seas or
without the territorial control of any state®'®. Piracy is deemed the basis of universal

criminal jurisdiction for jus cogensnternational crimes.3*’

311Bassiouni, Universal Jurisdiction, op-cit, p.169

312Bassiouni, The History of Universal Jurisdiction, op-ctfp

313Bassiouni, Universal Jurisdiction, op-cit, p.167

314RESTATEMENT(Third)of the foreign relations law of the IWHD STATES, § 404 cmt.a(1987),In: Geraghty, op-ci880

315Here, doubts arise from the fact that the Geneva Connsmilicitly provide for universal jurisdiction only for waimes in international armed conflict, In:
Werle, ICL2009, op-cit, p.67 [There is the restrictive vidve conditional universal jurisdiction is accepted, at thel lezeustomary international law, with regard to
piracy’ In: Cassese, ICL2008, op-cit, p.338, margin ho.4

316Art 15 of the 1958 Convention on the High Seas, ArtdfQthe 1982 Convention on the Law of the Sea In: Wallace&bM. M, International Law, Fifth
edition, 2005, p.122

317Bassiouni, Universal Jurisdiction, op-cit, p.169, passim
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Hugo deGroot (Grotius), in 1624 concluded wit respect to piracy that those who
committed such crimes should be tried or punishedaut dedere aut puniré®. The
problem of piracy on the high seas or outside theetritory of any State was resolved
by giving any State the right to board a ship on rasonable suspicion of piracy, and to
arrest the ship and try and punish the pirates’™®

Traditionally, customary international law did, however, recognize one case of
universal jurisdiction, that of piracy®?. In the 20" century, article 19 of the Geneva
Convention on the High Seas of 29 April 1958 and acle 105 of the Montego Bay

Convention of 10 December 1982, have provided:

“On the high seas, or in any other place outside #hjurisdiction of any State, every State may
seize a pirate ship or aircraft, or a ship or aircaft taken by piracy and under the control of pirates,

and arrest the persons and seize the property on bad. The courts of the State which carried out the
seizure may decide upon the penalties to be imposeahd may also determine the action to be taken
with regard to the property, subject to the rightsof third states acting in good faith”.

Thus, under these conventions, universal juriBction is accepted in cases of piracy
because piracy is carried out on the high seas, mide all State territory.3?*

Of decisive importance is that this jurisdictimn was regarded as lawful because the
international community regarded piracy as damagingto the interests of aff?2 Thus,
universal jurisdiction for the crime of piracy is firmly established in positive

international law.3%®

318See Hugo Grotius, De Jure Belli Ac Pacis Libri Tres: Clasditgernational Law (Francis W. Kelsey trans., 1925pf€gsor Bassiouni in 1973 changed the
maxim to aut dedere aut judicare, In: Bassiouni, ICL280B0p-cit, p.130

319Universal jurisdiction over human rights offences (suchem®gide) would not be limited to situations in which they are citteinn areas outside the territory of
any State, In: Oxman, op-cit, p.281

320Separate Opinion of President Guillaume, op-cit, p.559

321lbid

322Joint Separate Opinion of Judges Higgins, Kooijman®Bardgenthal, op-cit, p.587

323Bassiouni, Universal Jurisdiction, op-cit, p.172
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D.2: Genocide:

The term ‘genocide’ was coined by polish lawyeRaphael Lemkin during World
War Il to describe the crimes committed against theJews by the Nazi¥“In
Resolution 96(1) of 11 December 1946,the UN Generdksembly for the first time
defined the crime of genocide and determined it tbe a crime under international
law.3%°

Article Il of the (1948) Convention on the Preention and Punishment of the Crime
of Genocide, marked the first time the crime was faonulated in an international legal
instrument®?°. Today, the substance of article Il is part of cusmary international
law and jus cogens?’

In addition to this conventional foundation, the prohibition of the crime of
genocide is also part of customary international }®?21t has been argued, however,
that while the Convention provides for territoriali ty-based prosecution, it does not
preclude the possible exercise of extraterritorialjurisdiction over the crime of
genocide®*®

Kenneth Randall observed that the Genocide Conméon’s requirement that States
prosecute alleged perpetrators of genocide on theabis of territorial jurisdiction did
not deprive them of their preexisting customary ridit to exercise universal

jurisdiction over genocide3*°

324Lemkin r., Axis Rule in occupied Europe (1973), pr9/erle, ICL2005, op-cit p. 190

325UN DOC:A /RES/1/96(1946), In: Ibid

3261bid, p.191

327See ICJ, Advisory Opinion of 28 May 1951 (Reservatiothe Convention on the Prevention and Punishment of Genpt@l Rep. 1951, p.23; A. Cassese,
International Criminal Law(2003), pp.96,98 In: Ibid

328See Reservations to the Convention on the Prevention aishent of the Crime of Genocide, 1951 1CJ,15,23 (May2®)rinciples underlying the Convention
are principles which are recognized by civilized nations adifignon States, even without any conventional obligation)akseeStatute of the International Tribunal,
Report of the Secretary-General Pursuant to ParagrapBeéafity Council Resolution808,para 45 at 12; Restatement(Tbjretjt, §702(listing the prohibition of
genocide at customary law); Lauri Hannikainen, Peremptorynis(Jus Cogens) In International Law 282-83(1988)5&66; Lyal S. Sunga, Individual
Responsibility in International Law for Serious Human Rights Vioteti65 n.2(1992)at 73(Evidence of opinio juris and ger&ede practice supports the conclusion
that the rule against genocide is part of international custoimaryand perhaps of jus cogens); Theodor Meron, Interre Criminalization of Internal Atrocities,
89AM.J.Int'l L(1995), at 558(Genocide is a crime undethbcustomary law and a treaty), In: Boed , op-cit, p.309

329Boed, Ibid

330Kenneth C. Randall, Universal Jurisdiction under Internattioaw, 66 Tex. L. Rev.(1988), at 836, In: Ibid, p.310
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Scholars have persuasively argued that genocidas part of jus cogens, already is
subject to universal jurisdiction®**. Commentators argue consistently that customary
international law has recognized universality of juisdiction for genocide even though
there is no state practice to support that argument? As Professor Meron states, ‘It
is increasingly recognized by leading commentatorshat the crime of genocide
(despite the absence of a provision on universal figdiction in the Genocide
Convention) may also be cause for prosecution by grstate’ 33

The fact that the Genocide Convention explicitlygrants jurisdiction to prosecute
genocide only to ‘a competent tribunal of the Statén the territory of which the act
was committed’ or ‘such international penal tribuna [to be created] as may have
jurisdiction with respect to those Contracting Paries which shall have accepted its
jurisdiction’ is not an obstacle to the customary-hw application of the principle to
genocide®*

The first convictions handed down by German cous for the crime of genocide,

335

8220a StGB, occurred in the course of the Yugoslavitrials®®”. In this case, the

Constitutional Court determined that, “As the most serious violation of human

rights,...genocide is the classic case for applicatioof universal jurisdiction,...the function of which is

to make possible the most complete possible proséiom of crimes against particularly important legal

. , oy 336
values of the international community'.

Whether a third state also has a customary lawuty to prosecute for genocide and

crimes against humanity remains in dispute®’

331For citations to genocide as jus cogens, see JorBanisk, Congress and Genocide: They're Not Going To Gey With It, 11 Mich. J. Int'l L.10, n.1(1989).See
also Restatement (Third) of Foreign Relations Law §404(TentBtia# No.6,1985). In: Lippman Matthew, Genocide, In: BassiolCL2008, V.1, op-cit, p.419
332Bassiouni, Universal Jurisdiction, op-cit, p.178

333Theodor Meron, International Criminalization of Internaiogities, 89 AJIL 1995, In: lbid

334Bosnia and Herzegovina v. Yugoslavia, ICJ, judgment diuly 1996 (Application of the Convention on the PreventiehRumishment of the Crime of
Genocide), ICJ Rep.1996,p.595, §31, In: Werle, ICL20p&ig p.60, margin no.332

335Kaleck, op-cit, p.99

336The sentencing of Nicola Jorgic, a Bosnian Serb, to liigismnment on eleven counts of genocide by the Dusseldantt of Appeals on September 26, 1997,
was affirmed by the Federal Supreme Court (April30, 199@)later by the Constitutional Court (Decision of Decembe2d@)) Juristen-Zeitung 2001, pp.975 et
seq. In: Ibid, pp.99-100

337Werle, ICL2005, op-cit, p.64
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D.3: Crimes against Humanity:

The term was first used in 1915, in relation to thanass killing of Armenians by
Turkish forces, the British, French, and Russian geernments issued a declaration
calling these acts ‘crimes...against humanity and cilization’. 3%

For crimes against humanity, the threat to peas security and well-being of the
world consists in the systematic or widespread attk on the fundamental human
rights of a civilian population.3*°

“Crimes against humanity were first explicitly formulated as a category of crimes

in article 6(c) of the Nuremberg Charter. The Charer defined as crimes:murder,

extermination, enslavement, deportation, and otheinhumane acts committed against any civilian
population, before or during the war; or persecutims on political, racial or religious grounds in

execution of or in connection with any crime withinthe jurisdiction of the Tribunal, whether or not in

violation of the domestic law of the country Whereperpetrated”.340

Like the Nuremberg Principles generally, crimiral liability for crimes against
humanity under customary international law has sine been frequently affirmed and
acknowledged*’. The understanding that universal jurisdiction extends over crimes
against humanity seems well-established in doctrinend State practice®*?

No international convention, apart from the Rone Convention of 17 July 1998,

deals with the prosecution of such criméé> It is also important to note that there is

338Akande and Shah, op-cit, p.845

3390n the interests protected by international criminal law, segimal nos.77 et seq. In: Werle, ICL2005, op-cit, p.220

3401bid, p.216

3411bid, p.218

342As for doctrine, the following authorities, among othiexdicate that States have universal jurisdiction over crimesstgaumanity: Restatement (Third), op-cit,
§404 reporters note 1; Rosalyn Higgins, Problems and Rrdeogsrnational Law and How we Use it 57(1994), at 6lve®t®R. Ratner & Jason S. Abrams,
Accountability for Human Rights Atrocities in International Law: Begdhe Nuremberg Legacy 141(1997), at 143(Crimes adaimsanity today are subject to
universal jurisdiction); M. Cherif Bassiouni, Crimes against Hurgafiihe Need for a Specialized Convention, 31 Colum. hshat'l L.(1994), at 481(The duty to
prosecute or extradite for ‘crimes against humanity’ is faypeh the concept that such offenses are internationalscdwe which there exists universal jurisdiction);
Lori Fisler Damrosch, Enforcing International Law ThrougtnN-orcible Measures, 269 Recueil Des Cours 9,(1997)8at' @limes against Humanity assuredly
entail universal jurisdiction...”) L. C. Green, Low-Intensity Confbetd the Law, 3 ILSA J. Int'l L& Comp. L.(1997)at 516,%Hnce virtually all the breaches
committed during [non-international conflictslJamount to crimgaiest humanity...,there is sufficient evidence to support theentian that all such offenses are
subject to universal jurisdiction, so that offenders may be lxyeghy country in which they may be found’); Theodord#fe International Criminalization of Internet
Atrocities, 89 AM.J. Int'l L.(1995) (‘It is now widely acctgnl that crimes against humanity are subject to universal juitsdiy; Diane F. Orenticher, International
Criminal Law and the Cambodian killing Fields, 3 ILSA J. Int'l [Gmp. L(1997) at 705; Kenneth C. Randall, Universal Jutisdicinder International Law, 66
Tex. L.Rev(1998) at 800; Steven R. Ratner, The Schizogtwen International Criminal Law, 33 Tex. Int'l. L.J.2335¢1998), In: Boed, op-cit, p.305
343Separate Opinion of President Guillaume, op-cit, p.563

61



no specialized convention for ‘crimes against humaty’. *** As a result, one cannot
say that there is conventional law providing for uiversal jurisdiction for ‘crimes
against humanity’ 3%

The first extraterritorial prosecution for crimes against humanity-the Israeli
prosecution of Adolf Eichmann-was for crimes againshumanity committed during
World War Il by a government official. 3¢

A few States have adopted national legislatioallowing domestic prosecution of
‘crimes against humanity’ even when committed outsie the State’s territory and
even when committed by or against non-nationaf¥'’

As ajus cogensinternational crime, ‘crimes against humanity’ are presumed to

carry the obligation to prosecute or extradite, andto allow States to rely on

universality for prosecution, punishment, and extralition. 348

D.4: War Crimes:

The term ‘war crimes’ is used in various and smetimes contradictory ways*.

Some see war crimes very generally, as criminal cdact committed in the course of

350

war or other armed conflict™". Others apply the term to all violations of interrational

humanitarian law, regardless of whether they are dminal. ***

344Bassiouni, Universal Jurisdiction, op-cit, p.177

345The writing of scholars essentially drives that propositioribid

346The grounds on which the Israeli Supreme Court ugifielinann’s convection suggests that the basis for thequiise was universal jurisdiction: ‘the
peculiarly universal character of these crimes [against hityhaasts in every State the authority to try and punish aeyeho participated in their commission’:
Attorney General of Israel v.Eichmann,36 ILR(1962)5,t28: Akande and Shah, op-cit, p.845

347Bassiouni, Universal Jurisdiction, op-cit, p.177

348lbid

349Werle, ICL2005, op-cit, p.269

350lbid

351United States Army Military Manual, The Law of Land Vdaef (1956), Section 449, FM 27-10; reprinted in H. Sid,eékerrorism in war (1993), p.2. See also J.
S. Pictet (ed.) Geneva Convention I, Commentary (195735fet seq, In: Ibid
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Here, it is based on a more narrow definition!A war crime is a violation of a rule
of international humanitarian law that creates direct criminal responsibility under
international law’. *>2

The violations of the Geneva Conventions and ¢hso-called ‘Laws and Customs of
War’ constitute war crimes and arejus cogensnternational crimes>. In Article 6(b)
of the Nuremberg charter, the basis for the Nurembey war crimes trials, the
International Military Tribunal was granted jurisdi ction over ‘violations of the laws
and customs of war'>**

Customary international law as reflected in thepractice of states does not, warrant
the conclusion that wuniversal jurisdiction has been applied in national
prosecutions>°. The recognition of universal jurisdiction for war crimes is essentially
driven by academics and experts writing, which extad the universal reach of war
crimes to the universality of jurisdiction over sut crimes>*°

War crimes under conventional international law wil be considered in the next part

(E.2).

D.5: Occurrence of General Crimes at High Seas:

The high seas constitute all parts of the se¢hat are not included in the territorial
sea or in the internal waters of a Staté>'This definition has had to be modified with
the advent of the Exclusive Economic Zone (EEZ) anthe recognition of archipelagic

358

waters™". Waters not included in the EEZ, the archipelagiavaters of an archipelagic

State, the territorial waters or internal waters of a State, constitutes the high seds’

352Werle, Ibid

353Bassiouni, Universal Jurisdiction, op-cit, p.175

354Werle, ICL2005, op-cit, p.279

355Bassiouni, Universal Jurisdiction, op-cit, p.176

3561bid

357Art.1 of the 1958 Geneva Convention on the High Sea¥allace,op-cit,p.161
358lbid

3591bid
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The basic rule of the international law of thesea is that the national flag of a
recognized state is a matter of extensive protectidby that state’®®. In times of peace,
this general principle forbids any interference wih ships of another nationality upon
the high seas®

All states of the world were empowered to seeln for and arrest pirates on the
high seas; they were also empowered to bring theno ttrial, regardless of the
nationality of the victims and of whether the proceding state had been directly
damaged by piracy>®?

According to the StGB:

84: German criminal law shall apply regardless of he law applicable in the locality where the act was

committed, to acts committed on a ship or an aircrfi entitled to fly the Federal flag or the national
insignia of the Federal Republic of Germany

§7(1): German criminal law shall apply to offencecommitted abroad against a German,...or if that
locality is not subject to any criminal law jurisdiction.

(2) German criminal law shall apply to other éfences committed abroad,...or if that locality is no
subject to any criminal law jurisdiction, and if the offender: 1.was German at the time of the officer
becomes German after the commission; or 2.was a feigner at the time of the offence, is discovered in
Germany and, although the Extradition Act would pemit extradition for such an offence, is not
extradited because a request for extradition withira reasonable period of time is not made, is rejesd,

or the extradition is not feasible®®®

According to above sections, it seems that, @it general offenses committed on
the high seas, Germany has jurisdiction on ground®f active nationality, passive
nationality, and the vicarious administration of justice. The last jurisdiction is
provided for only in the event that a foreigner aganst foreigner commits the crime in

the high seas, and the offender is apprehended i@ German territory and in

360Sundberg Jacob W. F. The Crime of Piracy, in: Bassit©b2008, V.1, op-cit, p.808
361In times of war, every belligerent warship has the oghisit and search, In: Ibid
362Cassese, ICL2008, op-cit, p.28

363Bohlander, op-cit, pp.35,38

64



practice he or she is not extradited. In those casgthe German authority has
jurisdiction by implication, in reliance on universal jurisdiction. 34

Other cases for exercise of universal jurisdian on the high seas:

1. According to active or passive nationalif}?® principle, about offences committed
at high seas and space, can recognize the statalsigdiction, however, that state is
not able or not willing to exercise jurisdiction.

2. If the accused or victim’s ship is lacking #ag.

364This conclusion, consistent with conclusion of Prof. Bassiaout article 7.1 of the Torture Convention, In: Bassiouniyétsal Jurisdiction, op-cit, p.180.
365In the famous Lotus case, France had opposed ¢éneissxof the passive nationality principle by Turkey formmon crime committed on the high seas, but the

PICJ found exercise of jurisdiction by Turkey was possible.
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E: Universal Jurisdiction by Treaty:

Individuals are also subject to internationalcriminal responsibility by virtue of
conventional international law, and that is mainly accomplished by placing duties
upon states who become parties thereto, and who atieereby obligated to prosecute

or extradite®®®.

States practice evidences that, more often thamot, impunity has
been allowed forjus cogenscrimes, the theory of universality has been far fom
universally recognized and applied, and the duty tgrosecute or extradite is more
inchoate than established, except when it arises bof specific treaty obligations>®’

Various elements of customary international aminal law were being adopted into
international treaty law; of particular importance were the Convention on the
Prevention and Punishment of the Crime of Genocidef 9 December 1948 and the
four Geneva Conventions of 12 August 1949, includinthe two Additional Protocols
of 8 June 1977

Customary international law today recognizeshat the state (of commission) in
which a crime under international law is committedhas a duty to prosecute; this duty
also exists under treaty law for genocide and warrignes in international armed
conflicts 3%

The difference between the 1948 Genocide Comtien and the 1949 Geneva
Convention is that in the latter there is no geogrghic limitation: the obligation to
prosecute is not limited to acts which occur withirthe territory of the state required
to prosecuté’®. So if a person commits a grave violation of the949 Convention -for

example willful killing or torture of a civilian- i n France and is then discovered to be

in the Netherlands by the relevant authorities, her she must be ‘searched for’ and

366Bassiouni, ICL2008, V.1, op-cit, p.42
367lbid, p.174

368Werle, ICL2005, op-cit, p.14
3691lbid,p.62

370Sands, op-cit, pp.43-44
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brought before the Dutch courts or handed over to mother concerned party, for

example France®”*

E.1: The UN Genocide Convention:

The UN Genocide Convention of 1948 has been neahan 130 contracting parties.

Pursuant to article Il of the Convention thatdefines genocide as:

“any of the following acts committed with intert to destroy, in whole or in part, a national, ethic,
racial, or religious group, as such
(a)killing members of the group
(b)causing serious bodily or mental harm to membersf the group
(c)Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part
(d)iImposing measures intended to prevent births witin the group
(e)forcibly transferring children of the group to another group”.

The Article 6 of the ICC Statute repeats it.

Under discussion, whether or not the Conventiorobliges contracting States for
exercise of universal jurisdiction against nationa of other contracting States?

The preparatory works of the Genocide Convenbin indicate that the main
scenario the drafters had in mind was one of gena® committed with the support
and ‘complicity’ of the authorities of one state, a its territory and against its own
population.>"?

In this respect, article VI of the Conventiorprovides:

“Persons charged with genocide or any of thetheer acts enumerated in article 11l shall be triedby a
competent tribunal of the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those Contracting Parties which

shall have accepted its jurisdiction”.

371lbid, p.44
372Gaeta, Immunities and Genocide, op-cit , p.320
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“There have been a very few number of genocide ses tried before national
courts on the basis of the territoriality principle -with the major exception of
Rwanda. This shows that the territoriality principle is probably not the adequate
jurisdictional basis in the case of genocide, becae it is generally committed with the
complicity of the state itself”3"3

As for universal jurisdiction, some delegatins had firmly opposed the adoption of
the universality principle in the Genocide Convenin also because they considered it
inconceivable that a ‘third’ state could bring to tial a state agent of another stat&*
The ad hoc Committee rejected the principle of unigrsal jurisdiction in the
Secretary General’s draft3”

There has been, however, since 1948, an evaat towards recognition under
customary international law of the right of statesto exercise universal jurisdiction
over genocidé’® This can be illustrated in at least three ways:i many states have
incorporated universal jurisdiction over genocide n their legislation ;( ii) although
states are somewhat reluctant to prosecute and pusii genocide suspects on the mere
basis of universal jurisdiction, there have been s$oe prosecutions;(iiijuniversal
jurisdiction over genocide has been recognized bynternational bodies and
tribunals.®"’

The Special Rapporteur, in 1978, supported uwersal jurisdiction as an antidote

to the failure to create an international criminal court®”®. In recent years it has been

suggested in the literature that article VI does nbprevent a State from exercising

373t is only when there is a change of regime, like in Rlaathat prosecutions actually do take place. In: ThalmanasganNational Criminal Jurisdiction over
Genocide, In: The UN Genocide Convention, op-cit, p.258

374Gaeta, Immunities and Genocide, op-cit, p.319

375UN Secretary-General, Draft Convention on the Crimeesfo@ide, U. N. Doc. E/447(1947), art. VII, at 8, In: fuipan, op-cit, p.415

376Thalmann, op-cit, p.258

377lbid

378Study of the Question of the Prevention and Punishrfieié €rime of Genocide, U. N. ESCOR,31st Sess, 120, DoN. E/CN.4/Sub.2/416(1978), at 51, In:
Lippmann, op-cit, p.419
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universal jurisdiction in a genocide cas&®. The ICJ has made clear that obligations
under the Convention apply also to genocide commétl extra-territoriality. °

Article VI of the Genocide Convention also preitted jurisdiction by an
international penal tribunal. The drafters of the Convention prospected the creation
of an international tribunal which could both monitor the exercise of jurisdiction by
national tribunals and fill the role of prosecuting this crime in case of impunity
gaps>®

“It is clear from the plain meaning and languae of this provision that jurisdiction
is territorial and that only if an ‘international p enal tribunal’ is established and only
if state parties to the Genocide Convention are absstate-parties to the convention
establishing an ‘international penal tribunal’ can the later court have universal
jurisdiction. However, such universal jurisdiction will be dependent upon the statute
of that ‘international penal tribunal’, if or when established”>?

The ICJ in the case concerning the applicatioof the Genocide Convention, for
answering to questions: does the ICTY constitute arfinternational penal tribunal’
within the meaning of article VI? And must the Respndent be regarded as having

‘accepted the jurisdiction’ of the tribunal within the meaning of that provision? held

that:

“The notion of an ‘international penal tribunal’ wi thin the meaning of article VI must at least cover
all international criminal courts created after the adoption of the Convention (at which date no such
court existed) of potentially universal scope, andompetent to try the perpetrators of Genocide or ap

of the other acts enumerated in article Ill.

379See, more generally, Restatement(Third) of the Foreigtiddald.aw of the United States(1987), 8404, In: Joint Sep&mpitgion of Judges Higgins, Kooijmans
and Buergenthal, op-cit, p.580

380The Court notes that the obligation each State...has to peneit punish the crime of genocide is not territorially limitedigyConvention: Application of
Genocide Convention, Preliminary Objections (Bosnia and Heviaeg v. Yugoslavia) [1996] ICJ Rep594, at 8§31. In: Al@add Shah, op-cit, p.846

381Zappala Salvatore, International Criminal Jurisdiction @enocide, In: The UN Genocide Convention, op-cit, p.276

382all three Statutes (the ICTY, ICTR, and ICC) contain a provisiokingagenocide a crime within the jurisdiction of the court. But, timitself, does not give
these tribunals universal jurisdiction. In: Bassiouni, Universaddiation, op-cit, p.177[Of particular importance were the tfalohn Paul Akayesu, in which an
international court for the first time found a defendant guiltgefocide, and the conviction of Rwanda’s former Primediin Jean Kambanda, In: Werle, ICL2005,

op-cit, p.73]
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The Respondent has fully co-operated with theCTY, in particular by arresting and handing over

to the Tribunal any persons accused of genocide asresult of the Srebrenica genocide and finding

themselves on its territory” 3

The purposive interpretation adopted by the ICJ cetainly has the merit of
bringing new life to an otherwise empty provision viich had remained dead for half
a century

Therefore, according to the Court, every Contractiig Party is under a duty to co-
operate with the tribunal concerned pursuant to inernational instruments other than

the Convention.

E.2: Four Geneva Conventions:

The laws of war crimes protect fundamental indiidual rights in armed conflict;
this is particularly clear in the grave breaches povisions of the Geneva
Conventions®. ‘Grave breaches’ are serious war crimes that aresubject to the
universal jurisdiction of all States’®® The international nature of the armed conflict is
a prerequisite for the applicability of grave breates of the Geneva Conventions of
194937

The ‘grave breaches’ provisions of the Genevaddventions obligate every state
party to prosecute certain serious violations; theelevant acts include killing, serious

bodily injury or unlawful confinement if committed against ‘protected persons®®

383Judgment of 26 February 2007, ICJ, Bosnia HerzegaviSerbia &Montenegro), 8§ 444-445 and §448, INL62007, pp.298-299

384Zappala, International Criminal Jurisdiction Over Genocigeit pp.276-277

385Werle, ICL2005, op-cit, p.288Geneva Convention | protects the sick and wounded in afonees in wartime Geneva Convention Il regulates the proteofio
the sick and wounded in warfare at sea, Geneva ConvdHhtiegulates the status and protection of prisoners of @aneva Convention |V for the first time
comprehensively codified the protection of civilians in wartidditional Protocol | regulates the protection of personsterimational armed conflict. Additional
Protocol Il expands the provisions of common article 3 @f@Geneva Conventions of 1949 and establishes compredeeagulations for non-international armed
conflicts, In: Werle, pp.272-273). (With respect to the fGeneva Conventions of 1949, the ‘grave breaches'antaioed in articles 50, 51, 130, and 147,
respectively. with respect to Protocol |, ‘grave breaches’contained in article 85, In: Bassiouni, Universal Jurisdictp-cit, p.175)

386Kittichaisaree, op-cit, 138

387Tadic Jurisdiction Decision, §§79-84; Celebici, §8201&véler, Trial Chamber Il quater of the ICTY in Celebici allutiethe possibility of the customary law
having developed the provisions of the four Geneva Cororensiince 1949 by extending their customary scope to atteenal armed conflicts as well

(Celebici, §202), In: Ibid

388These protected persons generally include only foreitianals, In: Werle, ICL2005, op-cit, p.62

70



There are, however, no provisions in these Cwentions that specifically refer to
universal jurisdiction; one can assume that the peal duty to enforce includes
implicitly the right of the State Parties to exercse universal jurisdiction under their
national laws3®°

The Geneva conventions contain no direct refenee to universal jurisdiction;
nevertheless, this obligation (paragraph 2 from Aricle 49) is implied in the aut
dedere aut iudicare obligation®*°

Article 49 of the First Geneva Convention, Artle 50 of the Second Geneva
Convention, Article 129 of the Third Geneva Convenbn and Article 146 of the

Fourth Geneva Convention, all of 12 August 1949, pwvide:

“Each High Contracting Party shall be under the oblgation to search for persons alleged to have
committed or to have ordered to be committed, suclgrave breaches, and shall bring such persons,
regardless of their nationality, before its own cotts. It may also, if it prefers, and in accordancewith
the provisions of its own legislation, hand such psons over for trial to another High Contracting

Party concerned, provided such High Contracting Paty has made out a prima facie case”.

The principle of universal jurisdiction gives only the authority to prosecuté®’. A
far broader duty to prosecute crimes under internaional law committed outside a
state’s own territory by foreign nationals (so-cakd mandatory universal jurisdiction)
has so far been universally recognized only for wacrimes in international armed

conflicts®®?

. The Geneva Conventions form the basis for this stomary law principle;
they provide that the contracting states must eithe prosecute ‘grave breaches’
themselves, regardless of where, by whom, or againshom they are committed, or

‘hand such persons over for trial to another High @ntracting Party concerned’ 3%

This rule aims at the most complete possible prosetion of serious violations; any

389Bassiouni, Universal Jurisdiction, op-cit, p.175

390Zahar Alexander and Sluiter Goran, International Crimina4 2608,p.498

391Werle, ICL2005, op-cit, p.63

392lbid

393Geneva Convention IV, Art.146.see G. Dahm, J. Dekband R. Wolfrum, Volkerrecht, Vol. I/3, 2nd ed.(2002.1008, In: Ibid
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custodial state is obligated to try perpetrators iself or hand them over to a state that
is willing to prosecute (aut dedere aut judicare§™

This jurisdiction was first provided for in the Geneva Conventions of 1949 with
regard to grave breaches of the conventions; it wathen extended by Additional
Protocol | to breaches of such a protocdi®> As is commonly known, the jurisdiction
provided by the Conventions is universal in that tlose suspected of being responsible
for grave breaches come under the criminal jurisdiion of all states parties,
regardless of their nationality or thelocus commissi delicti®®

There is nothing in the Law of Armed Conflict that prohibits national criminal
jurisdiction from applying the theory of universality with respect to war crimes®’. It
can even be argued that the general obligations &nforce, which include the specific
obligations to prevent and repress ‘grave breachesf the 1949 Geneva Conventions
and Protocol I, allow states to expand their jurisittion to include the theory of

universality.3

E.3: Torture:

In contrast to crimes under international law, otrer international crimes may be
classified as treaty-based crimés®. These include, for example, crimes against air
traffic and maritime navigation, certain forms of narcotics crimes, acts of terrorism,

counterfeiting, and torture.*®

394Werle, Ibid

395Cassese, The Rational for International Criminal Justiceit,gpi25

396Cassese Antonio, On the Current Trends towards Criminsgé&rtion and Punishment of Breaches of International Humaniteaw, 9 EJIL 1998, p. 3
397Bassiouni, Universal Jurisdiction, op-cit, p.176

398lbid

399Werle, ICL2005, op-cit, p.37, [Crimes under internafitena differ from other international crimes in that they aredly punishable under international law. In
contrast, the basis for prosecution and punishment of istfeenational crimes is not international law, in particular internatiag@ements, merely obligate states to
declare certain offences criminal, In: Werle, pp.36-37]

400lbid
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Torture was established as an international cme in conventional international law

in 1984 in the Convention against Torture and OtherCruel, Inhuman or Degrading
Treatment or Punishment***

Article 5, Paragraph 2 of the Convention againsforture provides for the exercise
of universal jurisdiction: States Parties are oblig@d to prosecute crimes of torture
even when the crime has no direct link to the staf&?

Article 5 of the Convention, states:

1..

2. Each State Party shall likewise take such meases as may be necessary to establish its
jurisdiction over such offences in cases where thadleged offender is present in any territory underits
jurisdiction and it does not extradite him pursuant to article 8 to any of the States mentioned in
paragraph 1 of this article.

3. This Convention does not exclude any crimihgurisdiction exercised in accordance with internad
law.

The premise of the enforcement scheme in thisoB@vention is the concept aut

dedere aut judicare’®®

. Throughout the Convention there are several refa@ances to the
jurisdiction of the enforcing state, and article 71 of the Convention states:

The State Party in the territory under whose jurisdction a person alleged to have committed any

offence referred to in article 4 is found shall inthe cases contemplated in article 5, if it does not

extradite him, submit the case to its competent ahbrities for the purpose of prosecution
But article 7.1 is more a reflection of aut degre aut judicare than it is of universal

jurisdiction *®*. It establishes the duty to extradite, and only irthe event that a person

401Bassiouni, Universal Jurisdiction, op-cit, p.179, (“Tdrture define as any act by which severe pain or suffewhether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining fiomor a third person information or a confession, pungshim for an act he or a third person has committed
or is suspected of having committed, or intimidating or cogehim or a third person, or for any reason basedsmrithination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the @amsor acquiescence of a public official or other perstingin an official capacity, It does not include
pain or suffering arising only from, inherent in or incidemtalawful sanctions”, General Assembly Resolution 39/46 ofebdxer 10, 1984).

402Sulzer Jeanne, Implementing the Principle of Universadiction in France, In: International Prosecution of Human Righimes, op-cit, p.126

403See M. Cherif Bassiouni andEdward M. Wise, Aut DedeiteJAdicare: The Duty to Prosecute or Extradite in Internatlanal3-69(1995). In: Bassiouni,
Universal Jurisdiction, op-cit, p.180

404Bassiouni, Ibid
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is not extradited is a state obligated to prosecuteby implication, in reliance on
universal jurisdiction. *°°

Accordingly, under the Convention, a State party may exercise universal
jurisdiction over torture, at least as far as otherStates parties to the Convention are
concerned®. As the Restatement (Third) recognized, however niversal jurisdiction
founded upon ‘punish or extradite’ provisions of treaties is ‘effective only among the
parties, unless customary law comes to accept thesences as subject to universal
jurisdiction’, and the Restatement (Third) did not list torture among the offenses
subject to universal jurisdiction as a matter of cstomary law*®’. Consequently,
exercise of universal jurisdiction over torture bya State not party to the Convention
or against the interests of a State not party to # Convention would have uncertain

validity. 4%

405Ibid

406For example, the U.S. implementing legislation for the Cdimreprovides for extraterritorial jurisdiction where ‘(1) the géd offender is a national of the
United States; or(2) the alleged offender is present in thedU8ttes, irrespective of the nationality of the victim or the edlegfender'18 U.S.C.2340 A(1999)
While this discussion focused on the Convention against Toenyebinding aut dedere aut judicare provision of a tneatiibiting torture would produce the same
result. Without identifying all treaties that may authorize the exedfisiniversal jurisdiction over torture, it suffices for pregaurposes to established the effects of
the aut dedere aut judicare provision of one relevant tegatyrote that the same analysis would apply to any identioasjom, In: Boed, op-cit, p.312
407Restatement (Third), op-cit, §404 & cmt.a, In: lbid

408 Although, some commentators suggest that customary law peilhstates to exercise universal jurisdiction over torture, Id; fip.312-313, (States not parties
to the Convention against Torture and entitled, but not obligezkeieise universal jurisdiction in respect of torture on tisesha customary international law. The
ICTY has pointed out that the entitlement of every state to inegstigrosecute, and punish or extradite individuals accigedwe, who are present in a territory
under its jurisdiction, is one of the consequences of theojgesns character bestowed by the international communityegorohibition of torture. In: Kamminga, op-
cit, p.949).[also, Lord Wilkinson, in the Pinochet Case, kigddt The jus cogens nature of the international crime of toustiies states in taking universal
jurisdiction over torture wherever committed; international law iples/that offences jus cogens may be punished by anybstzdese the offenders are ‘common

enemies of all mankind and all nations have an equal interéstimapprehension and prosecution’, Judgment 24 M&@#8,1n: 38 ILM ,1999, p.589 ]
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Section 2: Belgium Legislation:

Introduction: The popular Belgian law in relation with universal jurisdiction was
enacted in 1993 and amended in 1999. This law and amendment were designed to
bring Belgium into compliance with its obligationsunder the Geneva Conventions of
August 12,1949 and the Additional Protocols of Jun8,1977 and to integrate genocide
and crimes against humanity, as part of its nationicriminal jurisdiction. “°°

Belgium had offered universal jurisdiction in absentia without regard to the
nationality of the victim or criminal, perhaps the most wide ranging exercise of
jurisdiction over human rights in the world, certainly in Europe until 20031

However, the ICJ in Congo v. Belgium determinedhat one case prosecuted under
this statute was a violation of the principle of inmunity of acting ranking ministers
and could not proceed; this fact, and enormous U.Pressure, caused Belgium to
modify its wide ranging law on universal jurisdiction in 2003***

The experience of the Belgian universal jurisdi@on law is particularly illustrative;
whereas the first Belgian universal jurisdiction lav (1993, expanded in 1999)
specifically precluded sovereign immunity as a defse, the 2003 version of the law
that superseded earlier versions reinserted an immity defensé'? The 2003 law also
introduced a Belgian residency requirement in orderfor jurisdiction to be exercised

against a defendanf*®

409David , The Belgian Experience, op-cit, p.359

410Engel, op-cit, p.160

411Florian Hausweisner, Belgium’s controversial War Crimes Amended, 19 Int'L Enforcement L.Rep.449(Novembé@03) In: Engle, op-cit, p.160

412Drumbl, op-cit, pp.238-239

413 With these amendments, the truly universal jurisdiction scbfieecstatute became ‘eviscerated’ in: M. Cherif Bassiouni,dottion to International Criminal
Law (2003) at 78, n.80. In: Ibid, p. 239[Proceedingstiomied against Hissen Habre, former dictator of Chad aradlegedly notorious human rights abuser. This
litigation remained permissible under a ‘grandfather clainstie 2003 statute that allowed cases to proceed if plaintifis Belgian citizens or resident at the time of
the filing of the compliant and if an investigation had alrelaglgn initiated. In: Ibid, pp.241-242].
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A: The Law of 16 June 1993

Belgian jurisdiction rules are scattered throghout the penal code, the code of
penal procedure and special statutés’In 1993 the Belgian legislature adopted the
Act concerning the Punishment of Grave Breaches ahe Geneva Conventions of
1949 and Protocols | and Il of 1977, in order to implement the Conventions and
additional protocols. This Statute lists twenty act that constitute grave breaches of
the Conventions and Protocols and declares them anies under international law?*

The first universal jurisdiction laws that Belgum applied were based on the
principle aut dedere aut judicare represented in ceain international conventions*®.
One of the notable innovations of the law of 16 Jun 1993 was the extension of its

application to non-international armed conflicts asdefined in Protocol 11.4*’

B: Amendment 1999:

The law of 10 February 1999 concerning the Pishment of Serious Violation of
International Humanitarian Law, sometimes referred as Belgium’s Genocide Act. It
allows Belgian courts to prosecute persons for geoaile, war crimes and crimes
against humanity on the basis of the principle of miversal jurisdiction in absentia*'®

Article 5(3) of the 1999 Law was the main reas for the Democratic Republic of

the Congo to initiate a case before the ICY°. This article provided that:

Article 5(3): The immunity attributed to the official capacity of a person, does not prevent the

application of the present Act!®

414Reydams, op-cit, p.102

415\bid, p.106

416David, op-cit, p.359

417Winants Alain, The Yerodia Ruling of the International Coudustice and the 1993/1999 Belgian Law on Universal Jutisdjcl6 LJIL 2003,p.493

418Smis Stefaan and Borght Kim Van der, Introductory Kmfelgium’'s Amendment to the Law of June 16, 1993 (As Aaee by the Law of February 10, 1999)
Concerning the Punishment of Grave Breaches of Humanitasian42 ILM 2003, p.742

4191bid

420Belgium, Act of 10 February 1999 Concerning the PunishofeGrave Breaches of International Humanitarian Law3&tLM 1999, p.924
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The Belgian law, however, rejected not only theubstantive immunity but also the
procedural immunity “*.When the Belgian Law of 1999, enacting Article 5}3 came
into force, it was considered that this provision eflected ‘an existing rule of
international humanitarian law’, and reference wasmade to various provisions of
international law, such as Article 27 of the Rome t&tute for an International
Court. *??

The Belgian Law of 1993, as amended in 1999,ntains several rules derogating
from common penal and penal procedural law, such athe inapplicability of any
statute of limitations or amnesties, the exclusiof any ground of exoneration of
responsibility or excuse, the rejection of immunityattached to an official position,
and the rule of universal jurisdiction.**®

The 1993/1999 law foresees, in article 7, thateBjium can exercise universal
jurisdiction concerning IHL crimes, a universal jurisdiction by default or in absentia

e424

of ‘absolute’ universal justice™”. This article states that:

Article.7: The Belgian courts shall have jurisdiction to deawith breaches provided in the present

Act, irrespective of where such breaches have beeommitted.*%°

C: Formation of Various Files:

The issue is an important one as many claintsought under the Belgian Law
related to Heads of State, Heads of Governments aradher high officials; it included
the Cuban President Fidel Castro, the Ivory Coast Resident Laurent Gbagbo, the
Iragi President Saddam Hussein, the Rwandan Presit¢ Paul Kagame, the

Mauritanian President Maaouya Ould Sid' Ahmed Taya and the Israeli Prime

421Smis and Borght, op-cit, p.742

422Winants, op-cit, p.496

423lbid, p.493

424David, op-cit, p.371

425Belgium, Act of 10 February 1999, op-cit, p.924
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Minister Ariel Sharon*?®. The case before the ICJ was brought in response @
warrant issued by the Belgian Government for the arest of Mr. Abdulaye Yerodia
Ndombasi*?’

On 8 June 2001, a court in Brussels condemnéour Rwandans to prison terms
for crimes committed in Rwanda in 1994, by referene to the 1993 Law, in June 2001
two complaints were filed against Ariel Sharon in Bussels, on 23 June, the Public
Prosecutor’s Office in Brussels declared the seconcbmplaint for acts of genocide
and crimes against humanity allegedly committed ithe Sabra and Shatila camps, to
be receivable’?®

In March and June 2003, complaints were broughagainst US political and
military leaders for their role in the 1991 and 203 Iraq and Afghanistan Wars,
including President Georg W. Bush, Defense SecretaiDonald Rumsfeld, Secretary
of State Colin Powell, General Tommy Franks and théritish Prime Minister Tony
Blair “*°. There were also investigations of a number of conapies; one high profile
example is the investigation against the multinatioal oil giant Total-EIf Aquitaine, in

relation with allegations of slave-labor in Myanma(Burma).**°

D: Case of Yerodia:

On 17 October 2000 the Congo filed in the Ristyy of the Court an application

instituting proceedings against Belgium in respectof a dispute concerning an

‘international arrest warrant' “** by a Belgian investigation judge**?

426None of these claims have thus far led to indictmentgvikee all instituted through the procedure of the partie citibya Belgian Prosecutor, Smis and Borght,
op-cit, p.743

427\bid

428Beigbeder, op-cit, p.54

4291bid

430Kemp Gerhard, Individual Criminal Liability for the Internagd Crime of Aggression, 2010,p.166

431This ‘an international arrest warrant in absentia’ wasdsenel1 April 2000 against the Abdulaye Yerodia Ndombasigfave breaches of the Geneva
Conventions of 1949 and for crimes against humanity allegesityetrated before he took office (He was accusedwhy made various speeches inciting racial
hatred during the month of August 1998) the arrest wawastcirculated internationally through Interpol. At the time wheesawarrant was issued Mr. Yerodia was
the Minister for Foreign Affairs of the Congo.

432Judgment of 14 February 2002, op-cit, §1,p.538
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The Congo relied in its application on two sepate legal grounds:

First, it claimed that ‘the universal jurisdiction that the Belgian State attributes to itself under dicle
7 of the Law in question’ constituted a

“[Vl]iolation of the principle that a State may not exercise its authority on the territory ofanother
State and the principle of sovereign equality amongll Members of the United Nations, as laid down in
Article 2, Paragraph 1, of the Charter of the Unitel Nations”.

Secondly, it claimed that:

“[TIhe non-recognition, on the basis of article5... of the Belgian Law, of the immunity of a
Minister for Foreign Affairs in office constituted a violation of the diplomatic immunity of the
Minister for Foreign Affairs of a sovereign State,as recognized by the jurisprudence of the Court and
following from article 41, paragraph 2, of the Viema Convention of 18 April 1961 on Diplomatic

Relations”.**

However, in its submission in its Memorialand in its final submission at the
close of the oral proceedings, the Congo invokeslgrthe latter ground***. The Congo
maintains that, during his or her term of office, aMinister for Foreign Affairs of a
sovereign State is entitled to inviolability and toimmunity from criminal process

being ‘absolute or complete’, that is to say, thegre subject to no exceptior{>

D.1: Belgium’s Argument:

The major reasons of Belgium were as follow:

The court will now address Belgium’s argument thaimmunities accorded to incumbent Ministers
for Foreign Affairs can in no case protect them whee they are suspected of having committed war
crimes or crimes against humanity... Belgium begins \b pointing out that certain provisions of the
instruments creating international criminal tribunals’ state expressly that the official capacity of a
person shall not be a bar to the exercise by suchitunals of their jurisdiction.

Belgium also places emphasis on certain decis® of national courts, and in particular on the
judgments rendered on 24 March 1999 by the House dfords in the United Kingdom and on 13

March 2001 by the Court of Cassation in France inlie Pinochet and Gaddafi cases respectively, in

433lbid, from 8§17,p.542
434lbid, from 845,p.548
435lbid, from 847,p.548
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which it contends that an exception to the immunityrule was accepted in the case of serious crimes

under international law.*®
For considering Belgium’s argument, the ICJ steed as below:

The Court has carefully examined State practice,ncluding national Legislation and those few
decisions of national higher courts, such as the hise of Lords or the French Court of Cassation. It
has been unable to deduce from this practice thahére exists under customary international law any
form of exception to the rule according immunity from criminal jurisdiction and inviolability to
incumbent Ministers for Foreign Affairs, where they are suspected of having committed war crimes or

crimes against humanity?**’

The ICJ examined the non-immunity provisions bthe Nuremberg Charter, and

the Statutes of the ICTY, ICTR and ICC, and found hat these (rules) did not suggest

any exception in customary international law in regrd to national courts.**®

In view of the foregoing, the Court accordinty cannot accept Belgium’s

argument in this regard.**°

D.2: The ICJ’'s Judgment in relation to Universlity:

The Court; by ten votes to six,

Finds that the Kingdom of Belgium must by means oits own choosing, cancel the arrest warrant

of 11 April 2000 and so inform the authorities to viaom that warrant was circulated *4°

The court did, however, address one of the consequees of Belgium’s universal

jurisdiction law of 1993 by ordering it to nullify the international effect to its arrest

441

warrant But it did so without addressing the predicate isue of universal

jurisdiction **2 In failing to address the dispute from a more pmcipled perspective,

4361bid, from §56,p.550

437Ibid, First paragraph of 8§58, p.551

438Cryer Robert, Friman Hakan, Robinson Darryl, WilmshulitmBeth, An Introduction to International Criminal Law,200736.4
439Judgment 14 February 2002, op-cit, 8§58, p.551

4401bid, from §78,p.557

441Bassiouni, Universal Jurisdiction Unrevisited, op-cit, p.35

4421bid
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Judge Van den Wyngaert regards the ICJ as having rased an excellent opportunity
to contribute to the development of modern internaibnal criminal law. **3

The unarticulated premise of this case is a wid order consideration, upon which
an unbridled or unregulated application of universd jurisdiction would negatively

444 But surely the Court could have recognized the vality, if not the binding

impact
obligation, to enforce certain international crimesthrough universal jurisdiction and
established guidelines or parameters for its applation to avoid disruption of world
orders.**°

All judges agree on the validity of universal yrisdiction when the perpetrator is
found on the territory of the prosecuting staté*®. Insofar as states would want to rely
on universal jurisdiction to prosecute crimes undelinternational law, the debate was

certainly not terminated by the judgment?**’

D.3: The Judgment, Immunities and Impunity:

The Court logically inferred from the rationale behind the rules on personal
immunities of such senior state officials as Headef State or government (plus
foreign ministers and diplomatic agents), that thes immunities must perforce
prevent any prejudice to the ‘effective performanceof their functions**. The ICJ
clearly stated that foreign ministers enjoy, whilein office, absolute immunity from
foreign criminal jurisdiction: the fight against im punity for the most serious
international crimes must be balanced against thetability of international relations

that personal immunities aim at preserving**

The Court, by thirteen votes to three,

443Ibid, p.41,[The instant case presented a novel quesdtiomversal jurisdiction, which neither the PCIJ (the Perma@entt of International Justice) nor the ICJ
had previously addressed, In: Ibid, p.29]

4441bid, p.35

445\bid

446Winants, op-cit, p.500

447Kemp, op-cit, p.174

448Cassese, ICL2008,0p-cit, pp.309-310

449Frulli Micaela, Immunities of Persons from Jurisdiction,Tine Oxford Companion to International Criminal Justice, opacg69
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Finds that the issue against Mr. Abdulaye Yeroid Ndombasi of the arrest warrant of 11 April 2000,
and its international circulation, constituted violations of a legal obligation of the Kingdom of Beligm
towards the Democratic Republic of the Congo, in tht they failed to respect the immunity from
criminal jurisdiction and the inviolability which t he incumbent Minister for Foreign Affairs of the

Democratic Republic of the Congo enjoyed under intaational law.**°

The Court considered the general immunity of foreig ministers under customary
international law, even for a criminal allegation @ncerning a war crime or a crime
against humanity*>’. These immunities cover all acts performed by th&tate official,
whether or not performed during or prior to assumption of his official function,
within or outside the territory of the relevant foreign State?*?

This judgment remains the most authoritative cotemporary pronouncement on
the scope of immunity ratione personae in nationatourts in matters of alleged
serious international crimes??

The Court emphasized, however, that the immunityfrom jurisdiction does not

mean impunity. The Court held that:

Immunity from criminal jurisdiction and individual criminal responsibility are quite separate
concepts. While jurisdictional immunity is procedural in nature, criminal responsibility is a question
of substantive law. Jurisdictional immunity may wel bar prosecution for a certain period or for

certain offences; it cannot exonerate the person twhom it applies from all criminal responsibility.***

In the opinion of the ICJ this does not meanhtat immunity leads to impunity,
since the court enumerates four cases where persopsotected by immunity under

customary international law can be prosecuted: (i)n their own country;(ii) in other

450Judgment 14 February 2002, op-cit, from 8§78, p.557

451 §851-55, In: Sands, op-cit, p.48, passim

452Gaeta Paola, Official Capacity and Immunities, In: The Rdatet8 of the International Criminal Court, op-cit, p.976

453Drumbl, op-cit, p.239

454Judgment of 14 February 2002, from §60, op-&&h,. [The granting of immunity is not a statement that an dawisl. Rather, it is a declaration by the judicial
authority concerned that it is not the appropriate forumfonguncing on the legality or illegality of the act, Akande ahdHS Rejoinder, op-cit, p.860]
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states, if the state they represent waives immunitfjii) after they cease holding office
(except for official acts); and (iv) before an intenational court.*>®

The third example of the Court is related to mmunity ratione materiae as
aforementioned discussed (part C.3.7 of the firstestion); the ICJ’'s view in this
regard has been the subject of widespread criticismAs correctly stated by professor
Sands, ‘Broad presumptions in favor of immunities as reflected in the ICJ’s recent
decision- can only lead to a diminished role for n#nal courts, a watered-down
system of international criminal justice, and greaér impunity’. *°®

As a result, in attention to end to internatimal impunity as a core goal’s exercise
of universal jurisdiction, | must say that: solely personal immunity operates as a
procedural defense in front of foreign national cous, even for crimes under
international law. After the period of office, all State officials are punishable for

committing such crimes, even if they have acted iafficial capacity on behalf of the

State.

E. Belgium Supreme Court and Amendments of Law:

Belgium’s Court of Cassation, in 12 February 203, regarding the appeals of the
decision concerning the prosecution of defendant A&l Sharon, held that:

“Whereas, it appears from the finding of the decisio that the civil parties initiated the action

against the defendant for genocide, crimes againsumanity and war crimes, while at the time they
initiated the action the defendant held the officef Prime Minister of a foreign State, a function hestill
held when the contested ruling was issued;

Whereas customary international law opposeshé idea that heads of State and heads of
government may be the subject of prosecutions befercriminal tribunals in a foreign State, in the

absence of contrary provisions of international lawobliging the States concerned;

455Winant, op-cit, pp.497-498,[It should be note thathis context, Cassese points to the press release by tigeRtes the Court, Guillaume, in which he states
that this passage in the judgment should only be understpaday of example’ see ICJ, Press Statement of Judge G@béfaume, 14 February 2002, In: Werle,
ICL2005, op-cit, p.176, margin no.486].

456Sands, op-cit, p.53
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Whereas, indeed, article IV of the Convention the Prevention and Punishment of the Crime of
Genocide provides that persons who have committeccts rendered criminal by the Convention shall
be punished regardless of their official capacity:

That, nevertheless, article VI of that same Guention only provides for prosecution of such
persons either before appropriate tribunals in theState or in whose territory the act was committed 0
before the International Criminal Court;

That it follows from the combination of these wo provisions that immunity from jurisdiction is
excluded in the case of prosecution before courtdentified in article VI cited above but that immunity
is not excluded if the accused is brought before ¢éhcourts of a third State claiming jurisdiction that
international law does not provide;

Whereas, moreover, article 27.2 of the Rome Stae of the International Criminal Court provided
that immunities which may attach by reason of the fficial capacity of a person, in accordance with
domestic law or international law, do not prevent he aforementioned court from exercising
jurisdiction over such person;

That this provision does not impair the princigde of customary international criminal law relative to
jurisdictional immunity when the person who is protected is prosecuted, as in this case, before natan
courts of a state which asserts universal jurisdi@bn in the absence of the accused;

Whereas, finally, the Geneva Conventions of Augt 12, 1949 as well as the Additional Protocol |
and Il to these Conventions contain no provision tat would prevent the defendant from invoking
jurisdictional immunity before Belgian courts;

Whereas, without a doubt, under the terms ofricle 5.3, of the law of June 16, 1993, concernirthe
punishment of grave violations of international hunanitarian law, immunity attaching to a person's
official status does not prevent the application othe above-mentioned law;

Whereas, nonetheless, this rule of domesticwawould contravene the principle of customary
international criminal law on jurisdictional immuni ty if it were to be interpreted as having as its
purpose to set aside the immunity sanctioned by shaorinciple; that this domestic law cannot have
such a purpose, but rather must be understood onlas preventing the official capacity of a person
from absolving the person from criminal responsibiity for crimes enumerated by this law;

Whereas the ruling holds that these actions anmeot admissible;
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That means, by virtue of the reasoning substited by this Court for that which the
petitioners appeal, the criminal action brought aganst the defendant for acts of
genocide, crimes against humanity and war crimes is effect inadmissible”**’

Above-decision was, in practice, the first ama&ment to the law of 1993/1999
Belgium. This verdict was the start of domestic amements for reducing the
exclusive position of Belgium, as the world’s capl for universal jurisdiction.

The Law of 1993/1999 was amended by a law of Zpril 2003 in relation to
immunity and creates a mechanism for filtering case that did not constitute a
minimum link with Belgium.

According to the law of April 2003, Article 5(3 of the law was modified by the

following provision:

‘International immunity derived from a person’s official capacity does not prevent the application

of the present law except under those limits estabhed under international law’.**®

The provision is made conditional upon the limi set by international law®®. The
law in its current form thus respects the observatins of the ICJ that international
law has firmly established that diplomatic and conglar agents, certain high-ranking
state officials such as Heads of State, Heads of ¥@onment and Ministers of Foreign
Affairs enjoy both civil and criminal immunities fr om jurisdiction in other States*®°

Also according to this amendment, article 7 of ta law of 1993/1999 was replaced as

following:

“Belgium courts shall have jurisdiction over the violations provided by the present law,
independent of where they have been committed andien if the alleged offender is not located within

Belgium. The criminal action will nonetheless be dyject to the request of the federal prosecutor if:

457Abbas Hijazi and others V. Sharon and others, Belgiummt@bCassation, 12 February 2003, English translation adekésion, In: 42 ILM 2003, pp.599-600
458Belgium, Amendment 23 April 2003, In: 42 ILM 2003, (B75

459Smis and Borght, op-cit, p.743

460lbid
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1. The violation was not committed on Belgian tertbry 2. The alleged offender is not Belgian 3. The

alleged offender is not located within Belgian teiitory 4. The victim is not Belgian or has not residd

in Belgium for at least three years™®*

On August 5, 2003, the Belgian legislature congikly reviewed the 1993/1999/2003
law by eliminating it as a stand-alone law and intgrated it into in the penal code and
in the code of criminal procedure?®?

In accordance with article 1lbis, paragraphl, ofthe Belgium’'s Code of Criminal

Procedure:

In accordance with international law, there shé be no prosecution with regard to:
- Heads of State, heads of government, amdinisters of foreign affairs, during their terms of
office, and any other person whose immunity is re@gmized by international law;

- Persons who have immunity, full or parti based on a treaty by which Belgium is bouné®

In accordance with article 12bis of Belgium's @de of Criminal Procedure
maintenance the principal of universal jurisdiction in Belgian law, but it is a
jurisdiction limited to what conventional and custamary international law, that is to
say a ‘universal jurisdiction called territorial’, sine it requires that the prosecuted
person be in Belgian territory ***

By limiting the exercise of universal jurisdition to the case where the presumed
perpetrator of a crime of international law is locaed in Belgium, one does not ,
however, exclude the right of the public prosecutoto open an investigation against
the perpetrator even if he or she is not located irBelgium, in exactly the same
manner as these investigations can be opened by thablic prosecutor regarding a

extraterritorial offenses for which the perpetrator is not located in Belgium’®®

461Amendment 23 April 2003, op-cit, p.755

462David, op-cit, p.367

463Law on grave breaches of international humanitarian3atwgust 2003, In: 42 ILM 2003, p.1265

464Bush (Ct. Cass) (Belgium), Journal Des Tribunaux, SE®303, at 639 (Conclusions of Attorney General J..8gl®, In: David ,op-cit, p.376

465L. Zegveld, The Bouterse Case, 32 Neth. Y. B. IntT[188(2001), at 112; Institute of International Law, Warsessi®n, Res. of Aug.26, 2005, 83(b) (2005);

Code of Criminal Instruction, art.28bis, combined with artr24avid, Ibid
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Belgium has gone from employing an absolute wersal jurisdiction to a universal
jurisdiction limited only to the demands of internaional law*®®. In addition to the
strict provisions on extraterritorial jurisdiction, the new position in Belgian law is
that only the Federal Prosecutor has the competendy initiate a prosecution for war
crimes, crimes against humanity and genocide, comttéd abroad*®’

The new law has also reduced the victims’ ahiji to obtain direct access to the
court-unless the accused is Belgian or has his prary residence in Belgium, the
decision whether or not to proceed with any complait now rests entirely with the
federal prosecutor, complaints will have to show direct link between themselves and
the alleged crimes; however the federal prosecutanay initiate proceedings relating
to a case that has no link with Belgium if so requed by an international treaty or
customary law*°®

Where the crimes took place outside Belgian anithe accused are not Belgian, the
government may refer cases to the ICC or to the cots of a country that accepts the
ICC jurisdiction, or even to a country that has not accepted this jurisdiction,

provided it has a fair judicial and democratic sysem:*°

4661bid, p.381

467Smis and Borght, op-cit, p.745
468Beigbeder, op-cit, p.54
469Ibid, pp. 54-55
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Section 3: Germany Legislation:

Introduction:

The statutory jurisdiction provided for by France, Germany and Netherlands;
refer for their jurisdictional basis to the jurisdictional provisions in those
international treaties to which the legislation wasintended to give effect’®. All of
these illustrate the trend to provide for the trial and punishment under international
law of certain crimes that have been committed exaterritorially. *’*

German criminal code (StGB) is applicable to @s committed within the country
and extra-territorial offences and other situations the universality principle can be
found in StGB 8§ 6 and 87(2)(2), and in the Code @rimes against International Law
(VStGB).*"

Germany’s positive attitude towards internatioral criminal justice is mirrored by

its efforts to implement the ICC Statuté”

. Ratification of the Statute took place on
11 December 2000, after the International CriminalCourt (Ratification) Act had
created the prerequisites for the ICC Statute to tke effect in Germany*’

A change to article 16(2) of the Basic Law{drundgesetz GG], the German
constitution, ensured that Germany may surrender Geman citizens to the
International Criminal Court. *"

Through VStGB, in view of the principle of compementarity, “Germany itself will

always be in a position to prosecute crimes that flawithin the jurisdiction of the ICC,

470Joint Separate Opinion of Judges Higgins, KooijmandBaedgenthal, op-cit, p.579

471lbid

472Reydams, op-cit, p.141

473See F. Jarasch & C. Kress, The Rome Statute and tiaGeegal Order, in The Rome Statute and Domestic Legr®t (C. Kress & F. Lattanzi, eds., 2000)
at p.91, In: Werle and Jessberger, op-cit, p.197

474See Federal Gazette Il (2000), In: Ibid, pp.197-198

475See Federal Gazette | (2000), at 163In: Werle, ICL20@%&it, p.82, [Article 16(2) as amended in 2000: ‘Ner@an may be extradited to a foreign country. The
law may provide otherwise for extraditions to a member sfateedEU or to an international court, provided that the rtilaw is observed’, in: Roth Robert, The

Extradition of Genocidaires, In: The UN Genocide Conventiprgig p.291, margin no.72]
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in order to prevent German nationals to be prosecwtd by the International Criminal

Court”. #'®

A: Strafgesetzbuch, StGB:

German substantive criminal law (StGB) has emyed wide popularity in many

countries of the so-called civil law tradition, mos notably in the Hispanic World*"".

German doctrine unanimously considers 86 StGB to bean expression of the

Universality Principle (Weltrechtsprinzip.*’®

§ 6: Offences committed abroad against internationy protected legal interests:

German criminal law shall further apply, regardless of the law of the locality where they are
committed, to the following offences committed abrad:
1: Genocide (repealed and transfer to 86 VStGB)
2: Offences involving nuclear energy, explosives dnradiation under §307°and §308% (1) to (4),
§309(2)**"and §310d%;
3: Attacks on air and maritime traffic (8316 c);
4: Human trafficking for the purpose of sexual expbitation, for the purpose of work exploitation and
assisting human trafficking (§232%%to §2334%);
5: Unlawful drug dealing;
6: Distribution of pornography under §184&®and §18413%° (1) to (3) also in conjunction with §184&’
(1) to (3) in connection with §184?3, first sentence;
7: Counterfeiting money and securities (8146, §15hd §152) credit cards etc and blank eurocheque

forms (8152b (1) to (4)) as well as the relevant gparatory acts (8149, §151,8152 and §152b (5));

476Werle and Jessberger, op-cit, p.199

477The Criminal Code of the German Reich in its original forri®871was to a large extent based on the 1851 Prussian &lribade, but has since been amended
numerous times, this Code adopted in its most recent ameomiedf December 2007, In: Bohlander, op-cit, p.8, [Titet German Penal Code was the Bavarian
Penal Code of 1751, In: Ryngaert, op-cit, p.51]

478Reydams, op-cit, p.142

4798307 is about causing a nuclear explosion

4808308 is about causing an explosion

4818 309 is about Misuse of ionizing radiation

4828310 is about acts preparatory to causing an explosiadiation offence

4838232 is about Human trafficking for the purpose ofiakzxploitation

48482334, is about Assisting in human trafficking

4858184a is about Distribution of pornography depicting vi@etcsodomy

4868184b is about Distribution acquisition and prossessiohilf pornography

4878184c is about Distribution of pornographic performahgesroadcasting media services or telecommunications service

4888184d is about unlawful prostitution
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8. Subsidy fraud (8264);

9: Offences which on the basis of an internationadgreement binding on the Federal Republic of

Germany must be prosecuted even though committed atad;**

Under 86 StGB, the principle of universal jurisdicion applied only to the crime of
genocide and to grave breaches of the Geneva Contiens of 1949 and their
Additional Protocols.**°

According to §6(1) and §2204" StGB which has been transferred into VStGB in
2002, German criminal law applies to acts of genaideé committed outside Germany,
regardless of the law of the place of their commigm and including acts committed
by foreigner against foreigner. Besides 86(1), Geram jurisdiction was based on 86(9)
and 87(2)(2) StGB, providing for jurisdiction over acts which, on the basis of an
international agreement binding on Germany, shall iso be prosecuted if they are
committed abroad, and over acts punishable under # law of the place of their
commission and committed by a foreigner, who is foud to be in Germany and is not
extradited, respectively?®

The universality principle applies to certainacts that endanger the legal interests
of the international community of States; it differs from the representation principle
codified in StGB 87(2)(2) in that it does not reque double criminality and non-

extradition. %3

8 7 Offences committed abroad-other cases

1: German criminal law shall apply to offences comiitted abroad against a German, if the act is a
criminal offence at the locality of its commissionor if that locality is not subject to any criminal

jurisdiction.

489Bohlander, op-cit, pp.37-38

490Werle and Jessberger, op-cit, p.199

4918220a which has been adopted as §6 VStGB in 2002yvéallovord by word the definition of genocide in article Ithé Genocide Convention, in: Jessberger
Florian, Jorgic: The German Proceedings, In: The Ox@auhpanion to International Criminal Justice, op-cit, p.738[heftin Jessberger, German Proceedings]
4921lbid, [Of all states, Germany has so far been the awtise in exercising universal jurisdiction respect of grossdrurights offences, under §6(9) StGB, In:
Kamminga, op-cit, p.969]

493Reydams, op-cit, p.154
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2: German criminal law shall apply to other offencescommitted abroad if the act is a criminal offence

at the locality of its commission or if that localiy is not subject to any criminal law jurisdiction, and if
the offender:

1: Was German at the time of the offence or becam@erman after the commission; or

2: was a foreigner at the time of the offence is sitovered in Germany and, although the Extradition

Act would permit extradition for such an offence, § not extradited because a request for extradition

within a reasonable period of time is not made, igejected, or the extradition is not feasible>*

According to a commentator “StGB 8§7(2)(2) is aubsidiary basis for jurisdiction.
Only if all other provisions are inapplicable can aprosecution be based on it and
three conditions must then be fulfilled. First, theact must be ‘punishable’ under the
law of the territorial state. This means that theremust be a similar criminal norm at
the time of commission, that prosecution is not baed by a statute of limitations, and
that no final decision has been rendered. Secondhe suspect must be ‘found in
Germany’, i.e. voluntarily present. Third, he is nd extradited because a request for
extradition is not made or is rejected, or becausextradition is for whatever reason
not feasible”*%°

On the basis of the April 10, 1995, Law on Co@pation with the International
Criminal Tribunal for former Yugoslavia, German pro secutors worked closely with
the ICTY.

The German criminal justice system had an oppdunity to demonstrate its new
determination to contribute to the enforcement of mternational criminal law in
connection with the prosecution of crimes under irdgrnational law committed on the
territory of former Yugoslavia“*®. Between 1996 and 2001, the German judiciary

complied with some 500 requests for judicial ass@hce from the Yugoslavia

Tribunal; in the same period, over 100 investigatins were initiated in Germany in

494Bohlander, op-cit, p.38
495Reydams, op-cit, pp. 143-144
496Werle, ICL2005, op-cit, p.82
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connection with the events in former Yugoslavia, seral convictions were obtained,

including some for genocidé?’

B: Volkerstrafgesetzbuch, VStGB:

The ICC Statute and the Code of Crimes againghternational Law (VStGB) are
closely related; the VStGB transfers the substante criminal law prescriptions of the

% The VStGB achieves a fine-tuned balance between

ICC Statute into German law’*
the substantive of international criminal law and tie requirements of the German
criminal justice system®*°

The VStGB has been viewed by the German feddérgovernment, legal scholars,
and human rights organizations as a model criminatode for national prosecution of
international human rights violations in the era of the ICC®®. In the explanatory
memorandum of the law, one of its purposes is fornlated as ‘promoting
international humanitarian law and contributing to its spread by creating an
appropriate set of national rules’>**

The VStGB shows that the Federal Republic of &many has finally accepted the
legacy of Nuremberg® In fact, it is impressive testimony of the changk German
attitude towards international criminal justice: approval and commitment instead of
scepticism and resistance; more than fifty years feer the Nuremberg trials,

international criminal justice has come home to Gemany.>*®

Before 30 June 2002 (enter into force of théStGB):

4971bid

498Werle and Jessberger, op-cit, p.192

4991bid, p.210

500Kaleck, op-cit, p.93
501Bundestags-Drucksache 14/8524, p.12. In: Ibid
502Werle and Jessberger, op-cit, p.214

503lbid
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1. The new German commitment to internationatriminal law and justice was not
reflected in the substantive criminal law>%*

2. German criminal law did not contain substative law provisions criminalizing
war crimes or crimes against humanity, those crimesould only be prosecuted and
punished as ordinary crimes under the German Crimiral Code such as murder or
manslaughter>®

3. The principle of universal jurisdiction doesn’t apply to the crimes against
humanity.

The crime of aggression was not included in hVStGB®®. Article 1 of the Act to
introduce a Code of Crimes against International Lav of 26 June 2002 contains itself
14 sectiond””. The remaining articles of the Act contain, interalia, amendment to the
Criminal Code and the Code of Criminal Procedure>®

81 VStGB establishes the principle of univeas jurisdiction for genocide, crimes
against humanity and war crimes in its ‘purest’ fom>®. Thus German criminal law
is always applicable to crimes under internationalaw, regardless of where, by whom
or against whom these acts were committett”

81 VStGB, provides that:
‘This act shall apply to all criminal offences agaist international law designated under this Act, to
serious criminal offences designated therein evenhgn the offence was committed abroad and bears

no relation to Germany’.

5041bid, p.198

505Handl, op-cit, p.995, (The crime of genocide, trarfséen German criminal law to this law)

506However, §80 of the StGB, criminalizes preparation gfesgsive war. § 80 does not regulate a crime under attenal law, but contains a so-called state
protection offense that protects the Federal Republic’'s peaeédtions with other nations and its internal security, In: Wé@e2005, op-cit, p.87, [The reason for
not mentioned in the VStGB, is the fear that any national defimitiohis crime would endanger the reaching of a conseasusgards an internationally accepted
definition, In: Werle and Jessberger, op-cit, p.201, margid7]

507Article 1 includes 14 Sections(§1: Scope of applicationABglication of the general law, §3: Acting upon orders, 84pRasibility of military commanders and
other superiors, § 5: Non-applicability of statute of limitations,Génocide, §7: Crimes against humanity, §8: War crimes agersons, §9: War crimes against
property and other rights, § 10: War crimes against humémitaperations and emblems, § 11,War crimes consisting inst of prohibited methods of warfare, §12:
War crimes consisting in employment of prohibited meansaofaxe, §.13: Violation of the duty of supervision, § 14: Giis to report a crime)

508Article 2 is about Amendment to the Criminal Code, Article d@iaAmendment to the Code of Criminal Procedure, Article #asieAmendment to the Courts
Constitutional Act, Article 5 is about Amendment to the Act Amendirgintroductory Act to the Courts Constitution Act, Article @limut Amendment to the Act on
State security files of the former German Democratic Repuhktiicle 7 is about Repeal of a continuing provision of the CriirBwde of the German Democratic
Republic, and Article 8 is about Entry into force.

509Werle and Jessberger, op-cit, p.213

510 Werle, ICL2009, op-cit, p.133
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This broad notion of universal jurisdiction finds support in customary
international law that, while not uncontroversial, is sustainabl&. Crimes under
international law are of interest to everyone, nojust the state of commission or the
perpetrator’'s home country; the nature and severityof the crimes themselves form a
sufficient linkage to allow the application of natbnal criminal law.>*?

Since Belgium wants to operate absolute unirgal jurisdiction without attention
to the complementarity and immunity principles, asnecessary items for respecting to
Sovereignty as much as possible had unsuccessfuperience and remains its will for
fighting against impunity as a dream. Germany lears from this point, thus, it
considered exercise of universal jurisdiction constent to demands of international
law. Indeed, ‘it is clear that every State may onlyact within the limits permitted by
international law’. **3

The pure universal jurisdiction provided for in 81 VStGB is flanked by a novel
procedural rule: 8153f of the Code of Criminal Proedure [Strafprozessordnung
StPO]. >

To prevent unbridled prosecution, § 153f waadded to the Code of Criminal
Procedure, providing the Federal Prosecutor’s offie in Karlsruhe (which has sole
jurisdiction) with rules regarding which cases requre an investigation to be opened
or closed and what standards to use in decidimj®

It seemed to me that pursuant to §153f StP@zerman law creates a distinction
between duty for exercising universal jurisdictionand right of Germany for exercise
of universal jurisdiction.

“8153f StPO provides for a duty of investigabn and prosecution even for

international crimes committed abroad. This can bedismissed only if there is no

511See, e.g., I. Brownlie, Principles of Public InternatiduaaV (2003), pp.303 et seq.; G. Werle, Principles of Itgonal Criminal Law (2005), pp.58 et seq.; for a
critical view see C. Tomuschat, in G. Werle (ed.), Justidgamsition(2006), p.231 et seq. In: Jessberger, Comptantgnop-cit, p.215

512Jessberger, Ibid

513ICJ,Judgment of 26 February 2007, §430, op-cit, p.295

514Werle, ICL2009,0p-cit, p.133

515Kaleck, op-cit, pp.102-103
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domestic connection to the act or if superordinatejurisdiction, such as the
International Criminal Court, comes into play”. **°

Germany seems to allow for absolute universgurisdiction (i.e.in absentia);
however, the prosecuting authorities have considebde discretion not to prosecute
when the accused is not present on German territory*’

Where a crime under the VStGB has been commétl abroad by a non-German
national against a non-German national and where th suspect is neither present on

German territory nor expected to enter German territory, the prosecutor has full

discretion whether to prosecute or not*®

C: Case Study:
Jorgic: C.1:

According to the findings of the Higher RegionbCourt of Dusseldorf, Jorgic, a
Bosnian Serb, was the leader of a paramilitary grop in the Doboj region in Northern
Bosnia which was involved in ethnic cleansing campms against the Muslim
population in 1992°%°

The Court convicted Jorgic for genocide in 11 &®s as well as for murder,
dangerous assault and unlawful deprivation of perswal freedom amounting to grave
breaches of Geneva Convention I8°. He was sentenced to life imprisonment.

Jorgic appealed the judgment calming, inter adi, a lack of jurisdiction of German
courts and a violation of thenullum crimen sine legeprinciple; the Federal High

Court changed the verdict from 11 into one count ofgenocide but upheld the

516For a critical view of the conformity of Section 1 of thel€of Crimes against International Law with international law GeBomuschat, in: G. Werle(ed.),
Justice in Transition (2006), p.157 at p.165, In: Wef¢2009, op-cit, pp.133-134

517Zahar and Sluiter, op-cit, p.501, (Since a convictiabsentia, is impossible in Germany, thus German Federadatos without presence of the accused merely
can allows criminal investigations and collect evidence againsope suspected of crimes fall within the VStGB).

518Werle and Jessberger, op-cit, p.213

519Higher Court of Dusseldorf (2StE 8/96), 26 Septembétr,1189 Jessberger, German Proceedings, op-cit, p.737

520lbid
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conviction°®. In 2000, the Federal Constitutional Court rejectd Jorgic's
constitutional appeal against the judgment??

In 2001, Jorgic filed an individual application before the European Court on
Human Rights; on 12 July 2007 the Court held unanirusly that there had been no
violation of the Convention®*

The present case is of particular significarc; not only was Jorgic the first person
convicted of genocide by a German court, but it preided German courts with an
opportunity to address in depth core issues of ICLthe scope of and the preconditions
for the exercise of universal jurisdiction and the element of the crime of
genocidé®* To date, the decision of the Federal High Court ithe leading case on the
prosecution of genocide under the universality prigiple of jurisdiction in
Germany.>®

“In the view of the Federal High Court, beyon the wording of §86(1) StGB, two
extra requirements must be present for courts to excise universal jurisdiction
under 86: (i) the exercise of jurisdiction must notbe prohibited by international law.
While article 6 of the Genocide Convention does nastablish an obligation on part of
the states parties to exercise universal jurisdiatn over acts of genocide, the
corresponding authority of every state is left untached. Likewise, the Constitutional
Court stated that customary international law doesnot prohibit the exercise of
universal jurisdiction over acts of genocide, condering that prohibition of genocide
is part of jus cogen >°
(i) In the Court’s view, prosecution in the alsence of a genuine link would

constitute a violation of the principle of non-intevention under international law®?".

5211Ibid
5221bid
523Ibid, p.738
5241bid
525Ibid
5261bid
5271bid
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But the Court abandoned its position in subsequentecisions (in the case of
Sokolovic), at least under 86(9) StGB. The Supren@ourt held that:

“The Court however inclines, in any case under StGEB 6(9), not to hold as necessary these

additional factual links that would warrant the exercise of jurisdiction... Indeed, when, by virtue ofan
obligation laid down in an international treaty, Germany prosecutes and punishes under German law

an offence committed by a foreigner abroad, it is ifficult to speak of an infringement of the principle

) . 528
of non-intervention”.

C.2: Cases in accordance with VStGB:

529 the decisions to

According to information given by the Federal Proseutor
decline to open formal investigations were basedtker on lack of sufficient evidence
to proceed, as required by§170(2) StPO, the suspects’ legal immunity’ or §153 f

StPO >3t

C-2.1: Complaint against Donald Rumsfeld:

A criminal complaint filed by a US civil rights group, the Center for
Constitutional rights, and four lIragi citizens before the Federal Prosecutor in
Karlsruhe>*2The petitioners based their complaint on the findigs of official US
investigative commissioners; the 180-page complairxplains exhaustively why the
acts described in the reports constitute war crimesespecially the war crime of

torture, under relevant provisions of international law and German criminal law >3

528 Judgment of 21 February 2001, 3 StR 372/00, at 18x2Cassese, ICL2003, p.289, margin no.23 (see mfmamation about Legitimizing link, in the first
section of this Chapter in part B-1.3).

529See BT-Drs.16/11479, p.6, In: Werle, ICL2009, opgcit35

530See (German) Judicative Act [Gerichtsverfassungs@eS#820, Bundesgesetzblatt (1975) I, p.1077, In: IGitie6e sections are about immunity under Vienna
Conventions of 1961 and 1964, respectively, for diplomaticcamsular representatives), [ On November 2003, camfilave been filed, against former President of
China Jiang Zemin, for alleged genocide, crimes againstitynand torture; On June 24, 2005, the federal prosedigmissed the complaint, arguing, inter alia,
that Jiang had immunity under international law as a formea béstate, in: Hummel Kaleck, Rechtsanwalt, Einstellung Stfafuen gegen chinesische Regierung,
at http://www.diefirma.net/index.php?id=8474,0,0,1,0, In: Langer Maximo, The Diplomacy of Wmsal Jurisdiction: The Political Branches and The Translational

Prosecution of International Crimes, 105 AJIL 2011, p.14]
531Werle, Ibid

532Jessberger, Complementarity, op-cit, p.213, passim
533 Ibid
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The Federal Prosecutor Generalbundesanwaltor GBA) attached to the Federal
Supreme Court refused on February 10, 2005, to opesn investigation of war crimes
against US Secretary of Defense Donald H. Rumsfe&hd nine other suspects under
the VStGB for the abuse of prisoners in Abu Ghraibprison in Iraq between 2003 and
20043

The Prosecutor found the requirements of 8153ftBO to be present and exercised
his discretion by refusing to prosecute the crimes the complaint®*>. His arguments
may be summarized as follow: The purpose of 8153k ito ensure that crimes
committed abroad with no connection to Germany canonly be prosecuted by
German authorities if a jurisdiction with precedence either cannot or will not ensure
prosecution of the crim&3¢.The prosecutor derived from the Rome Statute thediea
that exercise of criminal jurisdiction on the basisof universal jurisdiction is only
permissible as a backup mechanism, where the primgrjurisdiction is unable or
unwilling. >’

Dismissal of the complaint was affirmed by th&tuttgart Higher Regional Court on
13 September 2005, finding that the Federal Prosetar is not required to prosecute
this casé€®® In the court's view, when the VStGB was introduce, the legislature
purposely refrained from establishing a process irthe law for court review of the
Federal Prosecutor’s decisiond>®

Substantively, the decision has been criticizeoh the literature primarily on the
grounds that a duty to prosecute exists under 815@f) sentence 1 StPO, because the

majority of the suspects were found in Germany, egeially the soldiers stationed

534Kaleck, op-cit, pp.103-104, [Also on 16 Novembed2@he Paris District Prosecutor dismissed the complaintpfittiat Rumsfeld(former US Secretary of
Defense) enjoyed immunity from prosecution about allegechdbtorture under the Torture Convention. On 27 Februarg 20@ Public Prosecutor affirmed the
dismissal, citing the same immunity grounds, In: Gallagher KatheProceeding against Donald Rumsfeld, In: The Ox@whpanion to International Criminal
Justice, op-cit, pp.890-891]

535 An English translation of the prosecutor’s decision ifahle at http://www.ccr-ny.org. In: Jessberger, Complementanitycit, p.217

5361bid

537lbid

538Gallagher , op-cit, p.890

539Kaleck, op-cit, p.104
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there, and therefore conditions for the exercise diroad discretion on the part of the

Federal Prosecutor were not present:°

C-2.2: Complaint against former Uzbek Minister:

On December 12, 2005, a criminal complaint watodged with the Federal
Prosecutor in Karlsruhe against Uzbek Minister of he Interior Zakir Almatov and
eleven other leading members of Uzbek security foes>*

The complaints alleged torture and crimes underVStGB, murder and
manslaughter under StGB>*? A complaint against him was presented by eight Uzk
victims (assisted by Amnesty International and Huma Rights Watch) for acts
committed in Uzbekistan by police and security fores under the authority of the
suspect since the mid-199043

In a decision on March 30, 2006, the FederBrosecutor refrained from initiating
a case against Almatov et al, under 8153f StPO, arfdr incidents occurring before
June 30, 2002, under § 153c StPt*

The prosecutor added that German officials wdd be unable to determine
whether ‘one can assume tolerance or promotion ofystematic torture by the Uzbek
government that would justify prosecution under 87 VStGB’, thus the strong
suspicion necessary to issue an arrest warrant wast present>*

Furthermore, a ‘significant loss of evidenceeasulting from the failure of German

investigative authorities to act’ was not to be fa&d, sincemany facts have already been

comprehensively documented by non-governmental orgé&ations and the United Nations...The view

that a German investigation must document accordingo procedural standards and systematically

540See, e.g., M. Kurth, Zeitschrift fir international Strdftedogmatik2006, p.84; T. Singelnstein and P. Stolle, Zeitséfrifnternational Strafrechtsdogmatik2006,
pp.118; A. Frischer-Lescano, International Legal Material62p0L15, In: Ibid, p.105

541lbid, p.109

542lbid

543Zappala Salvatore, The German Federal Prosecutieaisi@h not to Prosecute a Former Uzbek Minister, Misseab@ppty or Prosecutorial Wisdom? In: 4 JICJ
2006, p.602

544Kaleck, op-cit, p.109

545lbid
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evaluate evidence existing worldwide, based on amlimited principle of universal jurisdiction (81

VStGB), is a mistake. It would lead to purely symblic prosecutions. These were not wanted by the
legislature, even for crimes under international lav, especially since it would lead to long-term
commitment of the prosecution’s already limited pesonnel and financial resources, to the detriment of

other prosecutions that hold greater promise of suzess>*®

Under this restrictive interpretation, the VSIGB can apparently only be applied in
the rare cases in which perpetrators who enjoy nommunity in the broadest sense
spend enough time in Germany for investigations tde carried out without the
perpetrators’ knowledge that can lead to results jstifying strong suspicion>*’

As a result, there is the ideal and exclusiveaw in Germany for ending to
international impunity of crimes under international law. But in above cases:

Since no national court establish until now, inraq or United States, for those
crimes against Donald Rumsfeld, in attention that Is residence in Germany in times
of complaint was anticipated.

Also, “one of the complainants’ important argunents for prosecution of the former
Uzbek minister by German prosecutors is the obvioudack of punishment in
Uzbekistan itself for torture and systematic violege against the civilian
population”. >*8

We reach again to this core sentence that: “Omes under international law are
typically state sponsored crimes, and thus the s@atof commission or the home
country of the perpetrators and victims is, as a rie, itself involved in the crime, or at
least not willing or able to punish those responslb”.>*® Thus enforcement of
universality and complementarity in practice and tavard end to impunity is very

controversial.

546lbid, Kaleck in this article concluded that :There thus seerne a gap between the ideal and the reality of internatidrmahal law in Germany, Ibid, p.93
547lbid, p.110

548lbid

549Jessberger, Complementarity, op-cit, pp.220-221
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Section 4: French Legislation:

Introduction:

Although French law has incorporated universaljurisdiction based on treaty
obligations, in respect of certain offenses, univeal jurisdiction based on customary
international law has not been established®

The Code de Procedure Penal, lists a number dhternational conventions
allowing France to exercise extraterritorial jurisdiction simply because the person is
in France>**

The French legislature adopted a new criminalcode in 1992 that includes
definition of genocide and some other crimes agaihshumanity. Following the
adoption of the 1992 law, in recent years, severatteresting cases brought before
French courts demonstrated the jurisdictional chalkénges facing the exercise of
universal jurisdiction over international crimes by France™? In particular,
limitations regarding presence of the accused on Ench territory as well as
recognition of immunities reflect France’s seemingeluctance to extend its judicial
control in such cases despite its desire to prosdeugrave human rights abuses and

violations of international humanitarian law.>>®

A: French Code of Criminal Procedure:

The French code of criminal procedure providesdr universal jurisdiction, if it is
required by treaty and the treaty is integrated inFrench law.>**
Article 689 of the French Code of Criminal Praedure, defines the mechanism of

universal jurisdiction before French courts in thefollowing terms:

550As a result, universal jurisdiction cannot generally becesedl in French courts over certain jus cogens crimelsidimg crimes against humanity and crimes of
genocide. A limited exception is provided for the exercfagniversal jurisdiction in relation to international crimes committedugoslavia and Rwanda, in: Sulzer
Jeanne, Implementing the Principle of Universal Jurisdictidframce, In: International Prosecution of Human Rights Criogsit, p.125

551The Genocide Convention is not included in the list, In: Thafmop-cit, p.245

552Nadya Sadat Leila, The French Experience, In: Bagsi@Ll2008, V. Ill, op-cit, p.352

553lbid

554Bernaz Nadia and Prouveze Remy, International and DierRessecutions, In: The Pursuit of International Criminal Justipecit, p.392
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“perpetrators of or accomplices to offences commiétd outside the territory of the Republic may be
prosecuted and tried by French courts either when fench law is applicable under the provisions of

book | of the Criminal Code or any other statute or when an international Convention gives

jurisdiction to French courts to deal with the offence”.>*

According to article 55 of the French Constition of 1958, which confirms the
superiority of treaties duly ratified and approved over national law, international
conventions should be applied in French law?®

To prosecute crimes under article 689 of th€riminal Procedure Code or crimes
committed in the former Yugoslavia and Rwanda, evidnce indicating that the
alleged perpetrator is present within French territory must be present prior to the
opening of a criminal investigation®’

Article 689-1 of the Code of Criminal Procedue provides that persons guilty of
committing any of the offences under the internatinal conventions listed in the
subsequent paragraphs(689-2 to 689-10 ), can be pexuted and tried by French
courts, whatever their nationality, if they are present in France®®

Article 689(1): In accordance with the international Conventions goted in the following articles,

a person guilty of committing any of the offencesdted by these provisions outside the territory othe
Republic and who happens to be in France may be psecuted and tried by French courts. The
provisions of the present article apply to attemptsto commit these offences, in every case where

attempt is punishable.

The combined provisions of articles 689-1 an@89-2 provide that a person guilty
of committing torture [as defined in article 1 of Gonvention against TortureJoutside
the territory of the Republic and who happens to ban France may be prosecuted

and tried by French courts>*®

555The translations of the French Criminal Code and Code ofr@fifirocedure are taken from the official site of the Frequskernment, Legifrance, available at
http:/iwww.legi-france.gouv.fr/html/codestraduits/liste.htm. In: 8ylbp-cit, p.125

556However, in the case of Geneva Conventions and fraeehes, this position has never been accepted by Freatk. The Court of appeal found that the
Geneva Conventions were not directly applicable in national lawitet no implementing legislation had been introduced, In: Supecit, pp.127-128

557Nadya Sadat, op-cit, p.352

558Sulzer, op-cit, p.125

559Sulzer, op-cit, p.127, [On November 1998, the mnatse received a complaint for crimes of torture against DBSigent Laurent-Desire Kabila, who was then

visiting France; the prosecutor dismissed the complaint, arguiteg alia, that it was unclear that the Convention Against Toctwikl be applied against current
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Article 689(2): For the implementation of the Convention against ®rture and other Cruel,

Inhuman or Degrading Treatment or Punishment, adopéd in New York on 10th December 1984, any
person guilty of torture in the sense of article 1of the Convention may be prosecuted and tried in

accordance with the provisions of article 689-1.

According to the Javor case, the Torture Convemn had been incorporated into
French Law and was referred to in article 689-2 ofthe French Code of Criminal
Procedure; it could therefore provide a basis for universal jurisdiction, but only
where the accused is found on French territory®®

Until the introduction of article 689-11 of the Coe of Criminal Procedure on 9
August 2010, torture was the only core internationkcrime subject to universal
jurisdiction **~.The article 689-11 includes a very narrow univerdajurisdiction

provision regarding to genocide, crimes against huanity, and war crimes >

B: French Penal Code of 1992:

In France, before the 1990s, the penal coddloaved prosecution against these
atrocities only if they were committed during World War 1. °%

The crime genocide, other crimes against humd, ‘aggravated’ war crimes and
participation in groups or conspiracy in order to prepare such crimes, were included

in the French Penal Code of 22 July 1992, enteredtd force on 1 March 1994°%*

Article 211-10of French Code of 1992 provides:

heads of state, In: Langer Maximo, The Diplomacy ofiveirsal Jurisdiction: The Political Branches and The TranslatiawakBution of International Crimes, 105
AJIL2011, p.24]

560Stern Brigitte, universal jurisdiction over Crimes against &hitp under French Law-grave breaches of the Genevae@tions of 1949-genocide, torture, human
rights violations in Bosnia and Rwanda, 93AJIL 1999, p.527

561In addition, in implementation of UN Security Council resolutiémench courts may prosecute genocide, crimes adainstnity, and war crimes under the
jurisdiction of the ICTY and the ICTR, In: Langer Maximo, Thiplomacy of Universal Jurisdiction: The Political Branches &he Translational Prosecution of
International Crimes, 105 AJIL2011, p. 19

562Article 689-11 establish four limitations to the exercise ofarsal jurisdiction by French courts; First, the alleged peafmtmust become a resident of France
after the crime, Second, the crimes have to be establightbe lstate where they took place (the double-criminality rempaing) or the state in question must be a
party to the ICC Statute, Third, only the prosecutor —not thewictiNGOs as civil parties- may launch formal criminal pedidegs, Fourth, the prosecutor may
initiate such proceedings only if no other international or natjanadiction requests the rendition or extradition of the alledgéhder, In: Ibid, p.25

563Bernaz and Prouveze, op-cit, p.392

564Crimes against humanity are treated as common crimesardance with French Law or if an international convergioes jurisdiction to French Courts, In:

Beigbeder, op-cit, p.60
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Genocide occurs where, in the enforcement of eoncerted plan aimed at the partial or total
destruction of a national, ethnic, racial or religpus group, or of a group determined by any other
arbitrary criterion, one of the following actions are committed or caused to be committed against
members of that group:

- wilful attack on life;

- serious attack on psychological or physical intedy;

- subjection to living conditions likely to entailthe partial or total destruction of that group;
- measures aimed at preventing births;

- enforced child transfers.

Genocide is punished by criminal imprisonment for ife.

Article 212-1 of French Code of 1992 states:

Deportation, enslavement or the massive and systeti@m practice of summary executions,
abduction of persons followed by their disappearare; of torture or inhuman acts, inspired by
political, philosophical, racial or religious motives, and organized in pursuit of a concerted plan

against a section of a civil population are punishikby criminal imprisonment for life.

C- Case Study:

C.1: The Javor Case:

In the Javor case, certain Bosnian victims (Elv Javor and four other Bosnian
citizens) of the policy of ‘ethnic cleansing’ thatook place in Bosnia and Herzegovina,
who were refugees in France, tried to rely on theniversal jurisdiction of the French
courts in order to file a criminal complaint with an investigating magistrate against
their Serb torturers. %

In support of their argument for universal juri sdiction, the victims invoked various
international instruments®®®. Judge Getti accepted the 1949 Geneva Conventioasd
the Torture Convention as authorizing the French carts to decide this case involving

foreign plaintiffs for acts committed abroad by foreign defendants®’. Judge Getti

565Stern, op-cit, p.525
5661bid, p.526
567Ibid, p.527
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essentially adopted a broad interpretation of the ®pe of judicial powers that implied
universal jurisdiction so as to permit preliminary acts of inquiry®*®%even without prior
confirmation of the presence of the accused on Freh territory. °°

On appeal, the Paris Court of Appeals dismisdethe order of the Investigating
Judge to the extent that it concerned the affirmatin of French jurisdiction®’° It held
that, as far as the Torture Convention was concerrte Article 689(2) of the French
Code of Criminal Procedure( which provides that pesons accused of torture may be
prosecuted in France under the conditions set ouhiarticle 689(1), namely if they are
in France) required the presence of the accused dfrench territory whether or not
the crime had been committed abroad and whatever #hnationality of the offender or
the victim.>"*

As for the 1949 Geneva Conventions criminal pwvisions on universal jurisdiction,
according to the court those provisions imposed oiglations on states and were not
directly applicable within the French legal system;the court held that “these
provisions are too general in nature of function diectly as rules on extraterritorial
jurisdiction in criminal law; such rules ought necessarily to be worded in an accurate
and detailed manner”, hence, Article 689 could noapply.>’?

“The Court of Cassation, to which appeal had ben made, held instead that the
facts complained of fell under the provisions of th French law of 2 January 1995 on
the implementation of the ICTY Statute. Under artides 1 and 2 of this law, French
courts could institute proceedings in France againgersons accused of war crimes,

crimes against humanity or genocide in the former ¥goslavia only if these persons

568Preliminary acts including identification of the suspect @terdhination of the appropriate charges so that an allegpetppr could be arrested if present in
France or extradite to face charges. In: Nadya Sadait,qp353

569See Antonio Cassese, International Criminal Law 288(2608)id

570Cassese Antonio, Javor and Others, In: The Oxford @uimp to International Criminal Justice, op-cit, p.732

571lbid

572lbid
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were in France, whereas the presence in France ohd alleged victims was not

sufficient”.>"®

C.2: The Gaddafi Case:

Another limitation placed upon France’s exercie of universal jurisdiction results
from France’s adherence to immunity for persons aaehg in official capacity, as
illustrated in the Gaddafi affair. >

On 19 September 1989, a bomb exploded on boaadFrench passenger aircraft,
blowing up the airplane over Chad and killing 171 gople of 18 nationalities,
including more than 50 French’>.The French NGO ‘SOS Attentats’ and relatives of
some of the victims filed a criminal complaint foracts of terrorism against Gaddafi
(the leader of the Libyan state) alleging his impéation in the attack>"®

The Court of Appeals (of Paris) held that thecrime alleged here, terrorism, was
not covered by head of state immunity, reasoning #t numerous international
conventions (which France has ratified) had all regcted jurisdictional immunity for
the most serious crimes (crimes against humanity,egocide, apartheid, and war
crimes) thus, reflecting the international communiy’s willingness to prosecute
serious crimes, including those committed by a heaof state’”. The court found that
as the acts alleged in this case rose to the leeélan international crime and could not
in any event be considered to fall within the offial duties of a head of state,
immunity did not apply, and Gaddafi could be proseated.>’®

Disregarding to rejecting the reasoning of theCourt of Appeals, the Court of

Cassation vacated and reversed, finding that thergvere no grounds to conduct an

573lbid

574 Nadya Sadat, op-cit, p.356, [In the Gaddafi cas€thet of Appeal relied on passive personality and not oretsaVjurisdiction (in the Court of Cassation it was
immunity that assumed central importance), In: Joint Separateo@®Df Judges Higgins, Kooijmans and Buergenthal, ofroitn §22, p.580]

575Acquaviva Guido, Gaddafi, In: The Oxford Companiomternational Criminal Justice, op-cit,p.687

576lbid

577Ghaddafi, d’appeal[CA][regional court of appeal]Rabist.20,2000, available at https://www.asser.nl. In: Naga6 op-cit, pp.356-357

578lbid, p.357
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investigation and no grounds for a remand’®. The French Supreme Court held that
(absent any contrary international provision binding on the parties, i.e. the two states
involved) international customary law prohibits the exercise of criminal jurisdiction
over foreign Heads of State in officé®°

“In the case at issue, assuming that aircraftdmbing is an international crime, the
Court should have concluded that Colonel Ghaddafi &s not entitled to functional
immunity, because of the existence of an exceptido jurisdictional immunity for
crimes under international customary law. On the ober hand, as de facto Head of
State in office he should have been recognized asviing personal immunity”.>8*

“The Cour de Cassation held that Gaddafi was rgitled to immunity because
‘under international law as it currently stands, the crime alleged [acts of terrorism],
irrespective of its gravity, does not come within e exceptions to the principle of
immunity from jurisdiction for incumbent foreign He ads of State’. This quotation
would be used by Belgium in Congo v. Belgium to artge that the French court
explicitly recognized exceptions to the principle fotemporal immunity when it stated
that an act of terrorism did not fit within one of the exceptions”>®?

In contrast, according to the Congo (in the Arest warrant case), the French
Court of Cassation affirming that “international custom bars the prosecution of
incumbent Heads of State, in the absence of any doary international provision

1583

binding on the parties concerned, before the crimial courts of a foreign State™:

The ICJ, disagreed with the Belgium argument, @d held that:

579Cass. crim., Mar. 13, 2001, Bull. Crim., No.3 In: NaBgalat, op-cit, p.357

580Arret of the Cour de Cassation, 13 March 2001, No,1a12 In: Zappala, Do Heads of State in Office Enjoy Imitgu"from Jurisdiction for International Crimes?
The Ghaddafi Case Before the French Cour de Cassatioit, pf567

581Such a conclusion would not have been consequédhoeght have allowed French courts to uphold jurisdictionthenone hand, on civil suits by the families of
victims(under article 1382 of the Civil Code, in co-ordination aitticles 3 and 4 of the French Code of Criminal Procedutle)an the other, on in absentia criminal
proceedings (permitted under French law, Cf. articles 2(2)1to 2-19, 3 and 4 of the French Code of Criminal &to), In: Ibid, p.612

582Judgment of 14 February 2002,856, In: Bassiouni, Br€ICrimes against Humanity, Historical Evolution and Contempohgplication, 2011, pp.640-641
583Judgment of 14 February 2002,from 857, op-ci6Db.5
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“[lt has unable to deduce from this practicethat there exists under customary international law

any form of exception to the rule according immuniy from criminal jurisdiction”. %

It seems to me that, in view of the ICJ, the ggment of French Court of Cassation
recognized under customary international law, absaite immunity of incumbent
Heads of State without any form of exception, befar foreign national courts, even for

alleged commitment of international crimes.

584lbid, from 858, p.551
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Chapter Two:

Evaluation of Encounter of International Law with

the Subject and Predicting Punishment of Heads of State:



Section 1: Establishment of International and Intenationalized
Criminal Tribunals:

The idea of setting up an international crimiml court goes back to the aftermath
of the First World War585. The primary support for the establishment of
international justice mechanism was the need for arinternational sanction’ to
‘international crimes’. °%

The jurisdiction of an international judicial body is dependent on its constitutive
instrument®®’.This is natural, given that international tribunals do not possess
territory, cannot confer nationality or residency rights and do not have national
security interest>®

The jurisdiction of international criminal tri bunals, in first, second, and third
generation were different. Their jurisdiction arises, alone or mixed, from delegation
of criminal jurisdiction by States, or was based onthe consent of the state of
nationality, or exercise of universal jurisdiction by the Security Council under
Chapter VIl of the UN Charter.

“Another seminal difference between common jusdiction and the jurisdiction
of international tribunals is that their mandate may authorize them to disregard
fundamental principles of international law, which domestic courts and legislatures
cannot. This is certainly true in respect of Head bState immunity”. >®°

In 1919, an attempt was made to lay dawn andhplement the doctrine of criminal

responsibility of senior State officials®®. The United States delegates argued that a

*%Cassese Antonio, International Criminal Law, 20881 7[hereinafter Cassese, ICL2008]

*89winter Renate(Judge and President of the Speciaft@ar Sierra Leone),In: Bassiouni, M. Cherif(ed.)
The Pursuit of International Criminal Justice: A ¥dostudy on Conflicts, Victimization, and Post-Gliot
Justice,2010, Vole I, p.155,passim

*8Bantekas llias, International Criminal Law, 2010138

*%bid, p.352

> bid

*YGaeta Paola, Official Capacity and Immunities AnCassese, P. Gaeta and J.R.W. Jones (eds), The
Rome Statute of the International Criminal Coum).\[(2002), p.979
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Head of State is only responsible to his own counf®. However, the Peace
Conference at Versailles reached to another resulfhe first provision criminalizing
international action against Head of State was ageal in the Versailles Treaty. The
provision on criminal prosecution against the Germa Emperor never became really
operational. The Article 227 as an incomplete prexent nevertheless was the
cornerstone of the principle of Head of State respwsibility. °%2

The concept of individual criminal responsibity for crimes under international
law, irrelevant of any official capacity even as Had of State, established by the
Nuremberg Charter, was confirmed unanimously by theUN General Assembly
resolution 95(1). Consequently, from December 1946@he idea that a Head of State is
only responsible to his own country officially chaged to a new rule that the official
capacity of Head of State shall not be consideredsafreeing a perpetrator from
responsibility under international law.

International criminal prosecution of a Head of State, irrelevant of official
capacity, was repeated in the Tokyo Charter, thenni the ICTY and in the ICTR
Statutes. The tribunals created under these docum&nrejected this plea as a defence.

Through ad hoc international tribunals that wee established by the UN Security
Council, the international community for the first time effectively prosecuted senior

State officials, namely Jean Kambanda, the Rwandas’former Prime minister, and

Slobodan Milosevic, the Serb former Head of State.

*Alebeek Rosanne Van, The Immunity of States andrféicials in International Criminal Law and
International Human Rights Law, 2008, p.206 [Aftee First World War the Allied Powers established a
Commission of Fifteen to study the possibility ebgecution and punishment of war criminals. The
Commission reported to the Versailles Peace Conderthat ‘all persons belonging to enemy countries,
however high their position may have been, wittdistinction of rank, including Chiefs of States,aumave
been guilty of offences against the laws and custofiwar or the laws of humanity, are liable torgrial
prosecution’. March 29, 1919, reprinted in 14 A1R20, 95, In: Alebeek, Ibid, p.205] [At Versaillés,
1919, “The American representatives are unablgteeawith this conclusion (that ‘all persons beloggo
enemy countries, however high their rank...are liableriminal prosecution’)...insofar as it subjectsi€fs
of States to a degree of responsibility hithertknawn to...international law, for which no precedests to
be found in the modern practice of nations”, Inn®&r Richard H, Victors’ Justice, The Tokyo Warras
Trial, 1971, p.46],

*92Bassiouni M Chaerif, International Criminal JustineHistorical Perspective: The Tension between
States’ Interests and the Pursuit of Internatidoatice, In: The Oxford Companion to Internatio@eminal
Justice, 2009, p.132, passim

112



It is widely acknowledged that certain statefficials such as an incumbent Head
of State or Government enjoys concurrently functioml and personal immunities
under international law. In this Chapter, | will fo cus to such immunities, not only to
jurisdictional immunity vis-a-vis international cri minal tribunals, but also to

immunity from arrest and detention.
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A. Nuremberg and Tokyo Charters:

Introduction:

In the summer of 1945, the Big Four (the Unitd Kingdom, France, the United
States, and the Soviet Union) convened the Londono@Gference to decide by what
means the world was to punish the high-ranking Nazivar criminals®®> On 26 July
1945, two weeks before the conclusion of the Londo@Gonference, the ‘Big four
issued the Potsdam Declaration announcing their iention to prosecute leading
Japanese officials>*

“It is easy to see why the Allies wished ts®blished individual responsibility for
acts of government. Only by doing so could they h@pto prosecute the wartime
leaders of Germany and Japan®®®

Individuals are being brought to the bar of pstice for the first time in history to
answer personally for offenses that they have comtted while acting in official
capacities as chiefs of state; we freely concedeaththese trials are in that sense
without precedent®. Nuremberg focused on individual criminal respondiility for
conduct that was the product of state policy?’

“The IMTs were important in many respects. Fo the first time non-national, or
multi-national, institutions were established for the purpose of prosecuting and
punishing crimes having an international dimensiorand scope. While until that time
only servicemen and minor officers had been proseted, now for the first time
military leaders as well as high-ranking politiciars and other civilians were brought

to trial”. °%®

*3In addition, in occupied Germany, the four majolied, pursuant to Control Council Law no.10,
prosecuted through their own courts sitting in Gamyy in their respective zones of occupation, shene
crimes committed by lower-ranking defendants, las§ese, ICL2008,0p-cit, p.321

*bid, pp.321-322

*™Minear Richard H, Victors’ Justice, The Tokyo Wair@es Trial, 1971, p.43

%% eenan said, In: Ibid, pp.44-45

*9Bassiouni, M. Cherif, International Criminal Lawd%® Vole. I11,p.210, passim

*%Cassese, ICL2008, op-cit, p.323
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The prosecution of individuals for crimes undr international law in the past-
Second World War international criminal tribunals at Nuremberg and Tokyo can be
seen as the confirmation of theseparatenessf international criminal law from classic

(public) international law®>%°

. Individuals are the subjects of international crminal
law, and individuals can be held liable for crimesinder international law.®®

The provisions of the Statutes of the IMT at Nremberg and the IMTFE embodied
norms of customary international law (the Nuremberg principles)®®. Treaties and
other instruments establishing international tribunals are important sources of
international criminal law in addition to custom.®%?

By and large, the Tokyo Charter was modeled othe Nuremberg Charter’® The
most obvious difference between the IMT at Nurembey and the Tokyo Tribunal is
the fact that the Tokyo Tribunal was establishedunilaterally by the American
Supreme Commander of the Allied Powers in the Padd, the Charter of the Tribunal
was furthermore not the result of international corferences, but was drafted largely

by American officials.®**

*Kriangsak Kittichaisaree International Criminal L&2001) Oxford University Press, Oxford, 9. Lyal
Sunga wrote that the term international criminal 18 accurate only if used in any one of threesssn 1)to
refer to the accumulation of international legaims on individual criminal responsibility(withounplying
that they form a coherent system); 2)to refer terimational criminal law as an incipient field aférnational
law currently in a stage of emergence(without irmaythat it already exists as a relatively selffisignt or
autonomous system); or 3) to refer to the decisam,and procedure of a permanent internationaticial
court’. See Lyal Sunga The emerging system of hatiéonal Criminal Law —Developments in Codification
and Implementation (1997) Kluwer Law Internationgthe Hague, 7. It is submitted that international
criminal law has (especially after the adoptionh#f Rome Statute of the ICC in 1998) indeed emeageal
separate system in all three respects as idenbfjeslunga. In: Kemp Gerhard, Individual Criminahhility
for the International Crime of Aggression, 2010,1p.
8% emp, Ibid
®*The Yugoslavia Tribunal cites to the IMT Chartedahe Tokyo Charter as ‘relevant practice’, see
Prosecutor v. Tadic, ICTY (Appeals Chamber), judghed 15 July 1999, § 288 et seq. In the opiniothef
Tribunal, the Statute of the IMT and CCL NO.10 areaty provisions which are at the very origintoé
customary process’, see Prosecutor v. Tadic, ICAppé€als Chamber), judgment of 15 July 1999, §280,
Werle Gerhard, Principles of International Crimihalwv, 2005, pp.50-51, [hereinafter, Werle, ICL2005]
%%Cassese Antonio, Acquaviva Guido, Fan Mary, andtMtiAlex, International Criminal Law, Cases and
Commentary,2011, p.26
8%3Cassese, ICL2008, op-cit, p.322
%Kemp, op-cit, p.95
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A.l: Reflection of Punishment for Heads of Sta in Nuremberg
Charter:

The trial of the major Nazi war criminals (in all twenty —four leaders were
indicted) started on 20 November 1945 and lastedItiL October 1946 in the Palace of
Justice at Nuremberd®. By the Charter, constitution, jurisdiction and functions of
the Tribunal were defined %

In the wake of the Nuremberg Trials it becameccepted that national courts may
exercise criminal jurisdiction over crimes againstinternational law under the
principle of universal jurisdiction -hence regardless of thelocus delicti and the
nationality of the victim and the suspecf®’

Some have argued that the Nuremberg Tribunalvas a collective exercise of
universal jurisdiction by a treaty-based international court and constitutes a
precedent for the ICC2% However, others have argued that the Allied Statethat
established the Tribunal were exercising sovereigpowers in Germany at the
relevant time and that the Nuremberg Tribunal was hus based on the consent of the

state of nationality °%°

bid, p.89

®9nternational military tribunal(Nuremberg), Judgrhand Sentences, 41 AJIL 1947, p.172,
passim[hereinafter Nuremberg’s Judgment]

*%rom the text of Nuremberg Judgment, ‘together varat one of them might have done singly’ some
argued that this meant the Tribunal based itsdigi®n on the universality principle, in: Interiatal
Military Tribunal(Nuremberg), Judgment and Sentemde AJIL1947, p.216, In: Alebeek, op-cit, p.210
8%scharf M, The ICC’s Jurisdiction over the NationaidNon-Party States: A Critique of the U.S. pasiti
64 Law & Contemporary Problems (2001) 103-106; iBako M, ICC Statute and Third States, in: A.
Cassese, P. Gaeta, and J. Jones, The Rome Sfahedmernational Criminal Court: A Commentaryol¥.
Il (Oxford: Oxford University Press, 2002)1881-1882ust J, The Reach of ICC Jurisdiction Over Non-
Signatory Nationals, 11 Vanderbilt Journal of Traatfonal Law (2000)3-5. Also arguing that the
Nuremberg Tribunal was based on universal jurigaticare Schwelb E, Crimes against Humanity, 23 BYIL
(1946)178,208; Woetzel R. K, The Nuremberg Trialfnternational Law (New York: Prager,1962) at 87-
89; Randall K, Universal Jurisdiction under Intdromal Law, 66 Texas Law Review (1988)804-806, In:
Akande Dapo, The Jurisdiction of the Internatio@eminal Court over Nationals of non-Parties: Legal
Basis and Limits, 1 JICJ 2003, p.627

®Morris M, High Crimes and Misconceptions: The IC@idNon-Party States, Law & Contemporary
Problems (2001) 37-42, see also the works citétiadtzel, Ibid, 78 at note 62, and Kelsen H, Thedleg
Status of Germany According to the Declaration eflig, 39 AJIL (1945) 518, In: Akande, Ibid
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At the London Conference the French delegat@rgued that individuals could not
be held responsible for acts of stafé’. International law is concerned only with the
actions of states, and therefore cannot punish indiduals, or (alternatively) cannot
punish them for carrying out the orders of a soverign state’*’. Already in 1943 the
Allied Powers had stated their intent to bring theNazi war criminals to justice after
the war.?*2

The idea that a whole state should be ‘punigl’ collectively for the policies and
decisions of individuals (and without also punishig the responsible individuals who
have made crucial policy decisions) seemed to be suirected®*®. The Nuremberg
Tribunal rejected the doctrine of State sovereigntyin favor of that of individual

criminal responsibility ®'* The judgment expressed that:

“It is important to remember that article 227 of the Treaty of Versailles provided for the
constitution of a special Tribunal, composed of remsentatives of five of the Allied and Associated
Powers which had been belligerents in the first Wdd War opposed to Germany, to try the former
German Emperor ‘for a supreme offence against intemational morality and the sanctity of treaties’.
...In article 228 of the Treaty, the German Governmeh expressly recognized the right of the Allied
Powers to bring before military tribunals persons @cused of having committed acts in violation of the
laws and customs of war®*®

“It was submitted that international law is mncerned with the actions of sovereign States, and

provides no punishment for individuals; and further, that where the act in question is an act of State

those who carry it out are not personally responsile, but are protected by the doctrine of the

®1%aid he: ‘It may be a crime to launch a war of aggion on the part of a state that does so, bt miate
imply the commission of criminal acts by individysople who have launched a war...” To this the &riti
delegate countered: ‘Don’t you imply that the peowho have actually been personally responsible for
launching the war have committed a crime?’ ButRhench delegate held this ground: ‘We think thatildo
be morally and politically desirable but that itist international law’, London Conference, p.2Bi,
Minear, op-cit, p.43

611 Robertson Geoffrey, Crimes Against Humanity, Thri@le for Global Justice, 1999,p.205, passim
®12rhe Moscow Declaration signed by Roosevelt, Stalivi] Churchill on 1 November 1943, Declaration of
German Atrocities, 1 November 1943, reprinted @4@d Supplement) 38 AJIL 3, 7-8, In: Alebeek, op-cit
p.207

**kemp, op-cit, p.76

®Kittichaisaree Kriangsak, International Crimina,a2001, p.18

®™Nuremberg’s Judgment, op-cit, p.220, (Article 22@vided for the punishment of the German
Emperor(Wilhelm Il)for ‘the supreme offence agaimgernational morality and the sanctity of trestién
any case, the Netherlands, where the German Empadaiaken refuge, refused to extradite him, chiefl
because the crimes of which he was accused wemntgmplated in the Dutch Constitution)
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sovereignty of the State. In the opinion of the Thunal, both these submission must be rejected. That
international law imposes duties and liabilities upn individuals as well as upon States has long been
recognized... Crimes against international law are ammitted by men, not by abstract entities, and
only by punishing individuals who commit such crims can the provisions of international law be
616

enforced”.

The charter recognizes that one who has committedriminal acts may not take
refuge in superior orders nor in the doctrine thathis crimes were acts of state, these
twin principles working together have hitherto resuted in immunity for practically
everyone concerned in the really great crimes agash peace and mankinf’.In

accordance with Article 7 of the Charter:

The official position of defendants, whether as Heds of State or responsible officials in
Government Departments, shall not be considered dseeing them from responsibility or mitigating
punishment.

Article 7 of the Charter eliminated the ‘Act of State’ defense where a Head of
State and others can claim that their conduct wasnherent to national sovereignty
and thus not questionable by other§®

Article 7 expressly rejected the ‘sovereign mmunity’ principle which the

Americans had at Versailles insisted must protect ifitary and political leaders®®. It

was on this basis that Jackson blew away the dust sovereignty in his prosecution

opening, rejecting the notion that individual leades could escape responsibility by

620

arguing that they were merely agents of an immune tate In his Report he

declared that: “Nor should such a defence be recognized as the aide doctrine that a head of

state is immune from legal liability, there is morethan a suspicion that this idea is a relic of the
doctrine of the divine right of kings, it is, in ary event, inconsistent with the position we take toard
our own officials, who are frequently brought to cairt at the suit of citizens who allege their rightsto

have been invaded, we do not accept the paradox thiegal responsibility should be the least where

1% uremberg’s Judgment, Ibid

®"Robertson, op-cit, p.205

®®Bernaz Nadia and Prouveze Remy, International anaegtic Prosecutions, In: Bassiouni, The Pursuit of
International Criminal Justice, op-cit , p.204,i¢ieafter, Bernaz and Prouveze]

®*Robertson, op-cit, p.204

629 pid, p.205
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power is the greatest, we stand on the principle ofesponsible government declared some three
centuries ago to King James by Lord Justice Coke, o proclaimed that even a king is still ‘under God
and the law’.” %

The Nuremberg Tribunal explicitly established the irrelevance of functional
immunity:

“The principle of international law, which under certain circumstances protects the
representatives of a State, cannot be applied to tsowhich are condemned as criminal by international
law. The authors of these acts cannot shelter themlses behind their official position in order to be
freed from punishment in appropriate proceedings...lmlividuals have international duties which
transcend the national obligations of obedience imgsed by the individual State. He who violates the

laws of war cannot obtain immunity while acting inpursuance of the authority of the State if the Stag

, . . L . . » 622
in authorizing action moves outside its competenagnder international law”.

The significance of this ruling is that it provides an authoritative basis for
holding individuals at all levels, whether footsolters or leaders, liable for crimes
against humanity’”>. The Principle of individual responsibility for crimes against
international law and the principle of irrelevance of official capacity for the
establishment of such responsibility was first comfimed in 1946 in a unanimously
adopted resolution of the General Assembly ‘affirmng the principles of international
law recognized by the Charter of the Nuremberg Trilunal and Judgment of the
Tribunal’. %

In 1950, the UN General Assembly adopted therinciples of international law

recognized in the Charter of the Nuremberg Tribunaland in the Judgment of the

Tribunal’. ®® Principle Ill states: ‘The Fact that a person who committed an act which

%210 Report of Robert H. Jackson United States Repitasive to the International Conference on Mijitar
Trials, London 1945, US Department of State, 12447 In: Cassese Antonio, When may Senior State
Official be Tried for International Crimes? Somen@uents on the Congo V. Belgium Case, 13 EJIL(2002),
P.873, margin no.72, [hereinafter, Cassese, WhenSaaior]

52MT, judgment of 1 October 1946, In: The Trial oé@nan Major War Criminals, Proceedings of the IMT
Sitting at Nuremberg, Germany, Part22(1950), p M4 ¥Werle, ICL2009, op-cit, pp.237-238

®2Robertson, op-cit, pp.205-206

52"UN GA Resolution 95(1), 11 December 1946, UN Do64%Add 1(1946),Affirmation of the Principles of
International Law Recognized by the Charter offMtueemberg Tribunal, In: Alebeek, op-cit, p.209
%2Resolution 177(ll) of General Assembly of the Uditéations, 21 November 1947, the General Assembly
by this resolution directed the International Laan@nission to ‘formulate the principles of intermeatal
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constitutes a crime under international law acted a Head of State or responsible Government official

does not relieve him from responsibility under intenational law’ .

Another confirmation of this rule can be foum in the adoption by the
International Law Commission of the (1954 and 1996praft Code of Crimes against
the Peace and Security of Mankind, which includes provision on the irrelevance of

official functions.®?°

A.2: Tokyo Charter

The atrocities committed during World War 1l were not confined to Europe, but
also played out in the Pacifi®#”. The Tokyo Tribunal followed the reasoning of the
Nuremberg Tribunal in applying its own Charter, proclaimed in January 1946 and
modeled on the Nuremberg Chartef??®

Contrary to the Nuremberg Tribunal, no criminal organizations were indicated or
prosecuted by the IMTFE and only individuals were tied®®°. The IMTFE actually
influenced greatly the growth of international justce, as it provided an example of
the improper steps to follow in attempting to provide a fair and effective
international criminal justice system?®°

Japanese war crimes suspects were classifiexl& B, C suspects, the ‘A’ suspects

were charged with crimes against pea&. The Tokyo Tribunal prosecuted only the

law recognized in the Charter of the Nuremberg 0méd and in the judgment of the Tribunal’. 12 Debem
1950 the GA accepted this formulation. In: SCSL¢iBien 31 May 2004, 8§47
626zappala Salvatore, Do Heads of State in Office #hjomunity from Jurisdiction for International
Crimes? The Ghaddafi Case before the French CoGadsation, 12 EJIL 2001, p.602, [Art.1 of the 1954
draft, YBILC 1954 ii (part two); Art.7 of the 199&aft, YBILC 1996 ii (part2), In: Alebeek, op-cijt,209,
margin no.47]
%2'Bernaz and Prouveze, op-cit, p.277
% ttichiaisaree, op-cit, p.19
%2Bernaz and Prouveze, op-cit, p.279
®3%ntonio Cassese, From Nuremberg to Rome: IMT td@@ In: A Commentary, A. Cassese, P. Gaeta &
J. R.\W.D Jones (eds.),2002, In: Ibid, p.283
8ittichaisaree, op-cit, p.19, [Crimes against huityawere also included in article 5(c) of the Tokyo
Charter, in contrast to the Nuremberg trial; howere one was convicted of crimes against humanity
Tokyo, In: Werle,ICL2005, op-cit, p.217]
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‘A’ suspects, comprising former Prime Minister Hideki Tajo and twenty-four other
perpetrators.®*

There had been seven challenges to the tribaifs jurisdiction ®*3 The Tribunal
including had challenge of jurisdiction for crimes against peace, related to the
guestions of legality and individual responsibilityunder international law.

In their original draft opinion Lord Patrick (UK), Judge MacDougall (Canada),
and Judge Northcroft (New Zealand) took the Nurembry view that the principles of
legality were ‘rules of policy or law susceptible bvariation or modification according
to the circumstances within the limits of justice®* Although they held that it was
unnecessary to respond to the ex post facto arguntesince aggressive war was, in
their view, already a crime at the relevant time, he majority in their judgment
endorsed the Nuremberg IMT’s position onnullum crimen®®®, Justice Pal of India
disagreed with the Tribunal’s conclusion that wagiig a war of aggression was a crime
at the time of commissiorf>®

Takayanagi called the concept of individual eésponsibility for crimes against
peace ‘perfectly revolutionary’®®’ Alone among the justices, Justice Pal held that
individuals were not liable to prosecution for actsof stateé”*®. The majority judgment
found that individuals could be held responsible foacts of state; as the only support

of its finding, the judgment offered a quotation from the Nuremberg judgment®®

83%ittichaisaree, Ibid
®3Minear, op-cit, pp.26-27
4jurisdiction: Opinion of Members for the United idom, Canada and New Zealand, no date, Papers of
William Flood Webb, Series 1, Wallet 6 of 17, 3DR481, Australian War Memorial, In: Boister Neil,can
6Cilﬁ[’lyer Robert, The Tokyo International Military Tuibal: A Reappraisal, 2008, p.138

bid
®38prisoners of war, so long as they remain so, adeuthe protection of international law. No nasibn
state, neither the victor nor the vanquished, cakenany ex post facto law affecting their liabifity past
acts, particularly when they are placed on tridbleean international tribunal’. In: Cassese, Acgua, Fan,
and Whiting, op-cit, pp.59-60
%3’Espionage, piracy, and the like are exceptionkeédgeneral rule of the immunity of individuals’hib
immunity is both a legal principle and a practicatessity of statecraft. Lawyer Takayanga, In: Minep-
cit, p.45
3 bid
®¥bid, p.46
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Like the Nuremberg Charter, the defense official position and superior order
were rejected within the IMTFE and could not exoneate an accused of his

%40 Article 6 of the Charter of the IMTFE contained a similar provision

responsibility
regarding the official position of an accused (butwithout the specific reference to
being Head of State)*’. In accordance with the article 6 of the Charter:

“Neither the official position, at any time of an accused, nor the fact that an accused acted
pursuant to order of his government or of a superio shall, of itself, be sufficient to free such acaed
from responsibility for any crime which he is charged, but such circumstances may be considered in

mitigation of punishment if the Tribunal determinesthat justice so requires”.

As correctly stated a commentator, ‘Article 6did not refer specifically to the
position of the Head of State, probably because ttie political decision not to try the
Japanese Emperor Hirohito’ %2

“The status of Emperor Hirohito was a major recurring problem for Joseph
Keenan (chief prosecutor) and his staff. One quesin was asked over and over again:
Would the emperor be indicted? The question of Hirbito’'s responsibility and
culpability had always been included in the Allies’consideration of what to do about
Japanese war crimes®*

The initial list of war criminals was headed ly the emperor, and Great Britain
and the Soviet Union (and Australia, China, and NewZealand) urged his

prosecutior®** Canberra citing Justice Jackson’s words at Nuremerg: ‘Any head of

state who launches aggressive war is personally §yias a war criminal’.®*> However,

%%Bernaz and Prouveze, op-cit, p.278
®4See Ann. Digest, 15 (1948), at p.358. The absehageference to the Head of State reflects thésiter
taken not to indict Emperor Hirohito of Japan,\atts, Sir Arthur, The Legal Position in Internai# Law
of Heads of States, Heads of Governments and Fohkigisters, 247 Recueil des Cours, Vole. 11l (1894
p.83
%420. Triffterer ,Article 27,in O. Triffterer (ed.),@omentary on the Rome Statute(1999)501,at503,insGaet
Paola, Official Capacity and Immunities, In: TherRRoStatute of the International Criminal Court: A
Commentary, A. Cassese, P. Gaeta, and J.R.W.Ds(@at®), 2002, Vole I, p.981, margin no.18
®3Brackman Arnorld C, The Other Nuremberg, The Unidry of the Tokyo War Crimes Trials, 1989,
p.85
*“Minear, op-cit, p.111
®*Brackman, op-cit, p.86
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the assessment of the American Supreme Commander tife Allied Powers in the
Pacific changed all view.

Wrote MacArthur: “Realizing the tragic consequences that would follow from
such an unjust action, | had stoutly resisted suckfforts. When Washington seemed
to be veering toward the British point of view, | rad advised that | would need at
least one million reinforcements should such actiotve taken. | believed that if the
emperor was indicted, and perhaps hanged, as a wariminal, military government
would have to be instituted throughout all Japan, ad guerrilla warfare would
probably break out. The emperor’s name had then beestricken from the list”. ®4°

While the Australians and Soviets had been eagto see the emperor in the dock,
the Americans were inclined against making any moweagainst the Head of State
most Japanese considered to be diviff€. MacArthur's assessment shattered
Canberra, Washington, and London, and abruptly endd any official consideration
of whether or not to indict Hirohito. ®*®

The decision not to try him was taken by a mayity of the prosecutors acting on
the instructions of their government§*°. In April 1946, the Far Eastern Commission
supported the decision not to try the emperdt’. Indeed, according to associates on
Keenan’s staff, MacArthur told the chief Allied prosecutor that the emperor was not
only off limits as a defendant, but also as a witrss at the trial®>*

On judgment, Judge Bernard was highly critich of the failure to indict the

emperor, which he considered to be a serious defetitat nullified the trial °°% He

opined ‘The Japanese declaration of war in Decembet941had a principal author

4*Douglas MacArthur, Reminiscences (New York: McGrdill; 1964),pp.287-288, In: Minear, op-cit,
pp.111-112

®4’Brackman, op-cit, p.85

*8bid, p.87

®4%xtract from periodical Report no 6 of the UK LiaisMinister in Japan, §137, June 1946, File no
EA106/3/22, Part 3, Archives New Zealand, In; : 8ef and Cryer , op-cit, p.65

®%Department of State Bulletin, 22.554:244(Feb.130)9Bctivities of the Far Eastern Commission, Feb.
26, 1946 to July 10, 1947, Report by the SecregBayeral(Washington: U.S. Government Printing Office
1947), Appendix 39, p.98, In: Minear, op-cit, p.112

®Brackman, op-cit, p.87

®2Boister and Cryer, op-cit, p.68
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who escaped all prosecution and of whom in any caslee present defendants could
only be considered as accomplice&®?

In President Webb’s view, Hirohito was a crimmal leader who was ‘granted
immunity’ from prosecution ®*%. Justice Webb continued: ‘His immunity was, no
doubt, decided upon in the best interests of all thAllied Powers’®*®

Despite the fact that the war was launched ithe name of the emperof® it
seemed to me that grant of immunity for Hirohito’semperor, as a defendant (also as
a witness) clearly determined the rationale of permal immunity of Head of State for
avoid disruption of order.

Another relevant case was against Hiroshi Oshiam The defence of diplomatic
immunity was raised before the Tokyo Tribunal by O&ima, Japan’s first Military
Attache and subsequently Ambassador to Germany, inelation to his activities in

Germany during his diplomatic posting there®’

The Tribunal rejected this defence in the fébwing words:

‘Diplomatic privilege does not import immunity from legal liability, but only exemption from trial
by the Courts of the State to which the Ambassadas accredited. In any event this immunity has no

relation to crimes against international law charge before a tribunal having jurisdiction’. ®*®

®3Minear, op-cit, p.117,[By immunizing the Emperdre tTokyo Trial obscured Japanese war responsibility
in a rather distorted way. The result is that resgulity for the Pacific War came to rest with &y body
and nobody’, In: Futamura Madoka, War Crimes Tréddarand Transitional Justice, The Tokyo Trial amel t
Nuremberg Legacy, 2008, p.121]

®5%Brackman Arnorld, The Other Nuremberg: The Untdiorgof the Tokyo War Crimes Trials (New York:
William Morrow, 1987), 387, In: Boister and Cryem-cit, p.68

®Minear, op-cit, p.116

®%Brackman, op-cit, p.442, [Strictly legally, Empelgirohito could have been tried and convicted, beea
under the Constitution of Japan, he did have tlveepdo make war and stop it, In: Minear, op-cif, ¥8]
®Kittichaisaree, op-cit, p.259

%588, V. A. Roling and C. F. Ruter(eds.), The Tokyagment: The International Military Tribunal for the
Far East, 29 April 1946-12 November1948, i(APV-Umnsity Press Amsterdam BV, 1997), 456, In: Ibid,
pp.259-260
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B. Punishment of Heads of State in the ICTY and the

ICTR Statutes, the relevant Cases:

Introduction: The UN Security Council set ypp ad hoc Tribunals pursuant to its
power to decide on measures necessary to maintaim @store international peace
and security: in 1993 the International Criminal Tribunal for the former Yugoslavia

(ICTY), and in 1994 the International Criminal Trib unal for Rwanda (ICTR).®**

The Security Council stated in numerous resations that those who ‘commit,
order or have ordered the commission of such violains will be held individually
responsible in respect of such act§®’ Decades of de facto impunity for human rights
abuses and atrocities began to come to an end in M4993, with the establishment of

the ICTY °®% The creation of the ICTY represented an importaninnovation.®®

The functioning of the ICTR, like the ICTY, has underscored the need for a
fruitful interplay between the principles of primacy, concurrence and cooperation in
the exercise of jurisdiction over international crmes in order to more effectively deal

with impunity. %

The first defendant of the ICTY argued that he creation of the Tribunal was
illegal, in that the Charter of the UN did not grant the Security Council the authority

to create such a bod$* Despite recognition of the authority of the Sectity Council

#9Cassese, ICL2008, op-cit, p.325

50see report of the Secretary-General pursuant tuf §% SC resolution 808, UN. DOC. S/25704 (3May
1993), 810, In: Haye Eve La, War Crimes in Inteioral Armed Conflicts, 2010, p.134

®15chabas William A, The UN International Criminaifimals, The former Yugoslavia, Rwanda and Sierra
Leone, 2006, p.73

9bid, p.48

3jallow Hassan H.E, (Prosecutor of the ICTR), Ine Pursuit of International Criminal Justice, op-cit
p.151

%4Tadic’s legal team said that an international tiicould only be created by treaty, or in theratiéve,

by amendment of the Charter of the UN, In: Schabhe,UN International Criminal Tribunals, op-cit4p
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to establish international tribunals, the judgmentshave nevertheless drawn attention

to the importance of consent by the States concem&®

The ICTY Appeals Chamber noted that the Repblic of Bosnia and Herzegovina
had not only not contested the jurisdiction of thelribunal but had actually approved
of it and offered its cooperatiorf®. Similarly, the ICTR Trial Chamber remarked
upon the fact that ‘the establishment of the ICTR vas called for by the Government

of Rwanda itself’ °®’

There is also increasing evidence that natiah courts are relying upon the case
law of the international tribunals®®®. After the establishment of the ad hoc Tribunals,
national authorities cooperate to transfer wanted prsons to the Tribunal§®. Further
confirmation of this authority can now be found tha the Council's authority was
never questioned during the drafting of the Rome Situte (for referral and deferral

to 1CC).5"°

These two ad hoc tribunals indirectly were cdirmed by the ICJ judgment
concerning immunity®’%. Referring to the Security Council’'s adoption of theStatutes
of the ICTY and ICTR as being no more than the embdiment of customary
international law thus makes it permissible for theSecurity Council to establish these

ad hoc tribunals®

®9bid, p.53

T adic(IT-94-1-AR72), Decision on the Defence Motfon Interlocutory Appeal on Jurisdiction, 2
October 1995, §56, In: Ibid

5k anyabashi(ICTR-96-15-T), Decision on Jurisdictia8,June 1997, §14, In: Ibid

8bid, p.44

9 or instance, German Parliament enacted legislatiabling cooperation with the ICTY in 1994,
[Munich police arrested Dusko Tadic, Germany dititrensfer the accused until the April, after ther@an
Parliament enacted legislation, in: Second Annugddrt of the ICTY, UN Doc. A/50/365-
S/1995/728,annex, § 13, In: Ibid, p.384]

®"%bid, p.53, passim

®"lCase Concerning the Arrest warrant of 11 April 20D@igment 14 February 2002, §61, part 4, In:41 ILM
2002, p.552

®72Bassiouni, M Cherif, Crimes against Humanity, Hiital Evolution and Contemporary Application,
2011, p.643
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“Because, at the time, no international crimial law code and process existed to
bring to justice those responsible for the widespmal violations of international
humanitarian and human rights law committed during the conflict in these countries.
By creating these two tribunals as a means of resiog peace and by adopting their
statutes, which contain general and abstract crimial law provisions, the Security
Council filled that void”. " In the twenty-first century, one must conclude thaas a
last resort, the establishments of these tribunalsare within the authority of the

Security Council under Chapter VIl of the UN Charter.

B.1: The ICTY Statute:

On May 25, 1993, after two years of atrocitiesn the former Yugoslavia, the
Statute of the International Criminal Tribunal for the former Yugoslavia was
adopted by Security Council resolution 8277

The ICTY considers itself the first truly international tribunal to be established
by the UN to determine individual criminal responsbility under international
humanitarian law, while the Nuremberg and Tokyo Tribunals were considered
‘multinational in nature, representing only part of the world community’.®”®

The primary mandate of the tribunal is trials, however, another essential means
by which restoration of peace and security was todachieved was through the re-

establishment of the rule of law in the former Yugslavia®’®. The ICTY is not subject

to any national laws and has concurrent jurisdictimm alongside, as well as primary

87*Tsagourias Nicholas, Security Council Legislatiartjcle 2(7) of the UN Charter, and the Principle o
Subsidiarity, 24 LJIL 2011, p.555
®"Bernaz and Prouveze, op-cit, p.284
"bid, p.24
7% won O-Gon, (Judge and Vice President of the ICTIN)The Pursuit of International Criminal Justice,
op-cit, pp.144-145
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over, national courts to prosecute persons for seyus violations of international
humanitarian law committed in the territory of the former Yugoslavia since 199£/"

The ICTY has the power to prosecute personssponsible for genocide, crimes
against humanity in international and internal conflicts, grave breaches of the
Geneva Convention of 1949 as well as violations thfe laws of war committed in the
territory of the former Yugoslavia since January 1®1°’® However, only they were
recognized as criminal under customary internationalaw.

The Tribunal only has jurisdiction over a liged crime [in the Statute] if that

crime was recognized as such under customary inteational law at the time it was
allegedly committed®”® Its jurisdiction is exercised irrespective of any official

capacity; Article 7 (2) of the Statute of the ICTYdetermined that:

“The official position of any accused person, whe#r as Head of State or Government or as a
responsible Government official, shall not relievesuch person of criminal responsibility nor mitigate

punishment”.

“Article 7 sheets home responsibility to all Wwo ‘planned, instigated, ordered,
committed or otherwise aided and abetted’ the offeres. The Nuremberg precedents
are repeated: there is no ‘sovereign immunity’ forHeads of State or government

agents” %

B-1.1: Case study:

Slobodan Milosevic, President of Serbia frorh989 until 1997 and President of the

FRY from 1997 to 2000, was arrested in Belgrade iMarch 2001 and transferred to

"Kittichiaisaree, op-cit, p.23

®78Crimes that can be prosecuted within this statu@mguage are defined in article 2, which addressed
grave breaches of the Geneva Conventions of Auyst949; Article 3, which concerned violationstod
laws and customs of war; Article 4, which defineshgcide; and Article 5, which addressed crimesragai
humanity, In: Haye, op-cit, p.134

6 Mettraux Guenael, International Crimes and the@d Fribunals, 2005, p.6

®%Robertson, op-cit, p.277
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the ICTY in June 2001%®! He was charged with 66 counts in three indictmentéhe
Kosovo, the Bosnia, and the Croatia indictments) icluding war crimes, crimes
against humanity and genocidé®

At his first hearing before the ICTY, Miloseuc stated that he does not accept the
competence of the tribunal. He raised several poistincluding the following issues: (i)
the illegality and bias of the ICTY (ii) the ICTY’s lack of jurisdiction over a former
President of the FRY.

Milosevic repeated his claims also before thdague District Court. On 3August
2001, defence lawyers for him filed with a complain In particular, he requested to
issue an order directed against The Netherlands fdtis unconditional release’®

In support of his claims, the plaintiff conteds as follow:

“The so-called Tribunal has no basis in law rad possesses no domestic legitimacy. The Security
Council is not competent to establish an internatioal tribunal, as only as a few number states are
involved in it. The Tribunal has not been establisad by treaty. Neither the UN Charter nor
international law provides any legal basis for theso-called Tribunal. Not a single rule of law existshat
would entitle the Security Council to limit the sowereign rights of states. The establishment of theos
called Tribunal is a flagrant violation of the principle of the sovereign equality of all UN member
states, as enshrined in article 2, paragraph 1 ofhe UN Charter. The Security Council has no
jurisdiction over the individual citizens of states That the so-called Tribunal can and should sit in
judgment over its own lawfulness is neither credild nor acceptable.

As a former head of state, the plaintiff cartlaim immunity from prosecution. No conceivable rie
of law can be invoked on the basis of which immunjtcould be declared to have lost its validity, as
asserted in the Statute of the so-called TribunalAt no time in history has immunity ever been

declared null and void before. Immunity is an instument to safeguard the sovereignty of states and

®8lHiggins Gillian, Milosevic S. Prosecutor v. Slobaddilosevic, In: The Oxford Companion to
International Criminal Justice, op-cit, p.811

%820n 27 November 2001, the Prosecution applied totfw three indictments on the basis that they
concerned the same transaction, namely Miloseemsluct in attempting to create a ‘Great Serbra’Jbid
®83zappala Salvatore, Human Rights in Internation@in@ral Proceedings, 2005,p.11
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should therefore be respected above all else. Whatr crimes may have been committed, the plaintiff,

as head of state, cannot be held to account for . 58*
In this regard the court considers as follows! It has been established that pursuant to

the Headquarters Agreement and the implementation & based on it, the Netherlands has transferred
its jurisdiction to hear an application for release from detention to the Tribunal. Since article 9,
paragraph 2 of the Statute provides, in respect ojurisdiction, that the Tribunal has primacy over
national courts, and Article 103 of the UN Charterasserts that rules [sic] pursuant to the Charter ad
hence those pursuant to Security Council resolutiacntake precedence over all other rules, it must be

concluded that the Dutch courts have no jurisdictio to decide on the plaintiff's application for release.
Everything that the plaintiff has advanced in thisconnection fails in this light”.?®* Thus the District
Court declares that he has no jurisdiction to heathe plaintiff's claims.®®°

Let us return to the ICTY, for considering the effect of his former status as
President of the FRY.

“The Chamber observes that this argument hasat been raised explicitly by the
accused. In the passage cited by thamici curiag what is stated is that the
International Tribunal does not have jurisdiction over the person of President
Milosevic”. %%’

The Prosecution has argued that article 7, pagraph 2, of the Statute reflects

customary international law and notes, in particula, that the ICTR convicted Jean

%4judgment in the interlocutory injunction proceedi®jobodan Milosevic v. The Netherlands, In: 48 RIL
2001, p.359, [He raised a number of argumentsehgiihg the legitimacy of the Tribunal, includingttihe
Tribunal had not been ‘established by law’ as remfliby article 14(1) of the International CovenantCivil
and Political Rights, In: G. Boas, and W. A. Sclatets.),International Criminal Law Developmentsha
Case Law of the ICTY, 2003, p.196]

3bid, p.361

®¥bid, [Subsequently, Mr. Milosevic brought his casehe E Court HR. He complained under article 5.1
ECHR that his detention on the territory of the idgtands, with the active connivance of the Netrets
authorities, lacked a basis in Netherlands domésticand that a procedure prescribed by Nethesland
domestic law was not followed. In addition, he adgjthat the ICTY had been unlawfully establishidf t
his transfer from FRY to The Hague was unlawful] &mt he should have been granted immunity from
prosecution as former Head of State. The E Courthd®ever, did not pronounce on the merits of deec
it held that the complaint had not exhausted domesinedies, such as filling an application to @waurt of
Appeal and subsequently to the Supreme Court antgpof law, In: Zappala, Human Rights in Internatb
Criminal Proceedings, op-cit, p.12]

®8CTY, Trial Chamber, Prosecutor v. Slobodan MildseDecision on Preliminary Motions 8 November
2001, 826(available atww.icty.org (last visited 08/09/2011)[hereinafter, DecisioN@&ember 2001]
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Kambanda, the former Prime Minister of Rwanda, for his role in the genocide that
occurred in that State in 199428

The amici curiae say that the accused must be understood to be demy the
validity of that article ®®°. However, the Trial Chamber relied upon below reasns and
concluded that article 7(2) reflects a rule of cusimary international law.

“There is absolutely no basis for challenging the Vidity of article 7, paragraph 2, which at this

time reflects a rule of customary international law The history of this rule can be traced to the
development of the doctrine of individual criminalresponsibility after the Second World War, when it
was incorporated in article 7 of the Nuremberg Chater and article 6 of the Tokyo Tribunal Charter.

The customary character of the rule is further supprted by its incorporation in a wide number of
other instruments, as well as case law*>°

The Trial Chamber judges continued, with the onclusion that the ICC Statute
(that attracted fairly widespread support by State3, and the International Law
Commission’s Draft Code of Crimes against the Peacand Security of Mankind,
prepared in 1996, serve as evidence of the custorgacharacter of the rule that a
Head of State cannot plead his official position ag bar to criminal liability in respect
of crimes over which the International Tribunal has jurisdiction °®*. Case law also

confirms the rule in the Nuremberg Judgment® and more recently in the Pinochet

case®®

®88prosecution Response to Amici, § 12 and §13, lid: Ib

*9pid, §27

9% s for instruments, the following may be mentionadicle IV of the Convention for the Preventiordan
the Punishment of the Crime of Genocide, Prindillef the Nuremberg Principles, article 6 of theTR,
article 6(2), of the Statute of the Special CoartSierra Leone, article 27 of the Rome StatutinefiCC,
and article 7 of the Draft Code of Crimes agaihstPeace and Security of Mankind, In: Ibid, §2888 30.
*pecision 8 November 2001, op-cit, §31

%92The principle of international law, which undertn circumstances protects the representatize of
State, cannot be applied to acts which are condémseriminal by international law. The authorshefse
acts cannot shelter themselves behind their offgmaition in order to be freed from punishment in
appropriate proceedings...the very essence of thet€@hsa that individuals have international dutiesich
transcend the national obligations of obedienceosep by the individual State. He who violates #wes| of
war cannot obtain immunity while acting in pursuaieé the authority of the State if the State irhauizing
action moves outside its competence under intenmaitiaw”. in: Trials of War Criminals before the
Nuremberg Military Tribunals under Control Counclw No.10; see Report of the International Law
Commission, commentary (3) to article 7, In: 882

%93The House of Lords held that Senator Pinochet wagmtitled to immunity in respect of acts of toeu
and conspiracy to commit torture, alleged to hasenbcommitted in his capacity as a Head of State. |
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In this regard, in other cases similar judgmenwas held; “More recently various
Trial Chambers of the ICTY have held that the proviion of article 7 of the Charter
of the IMT at Nuremberg and article 7(2) of the Staute of the ICTY ‘reflects a rule
of customary international law’.” %

It is worth noting that in Furundzija, the ICTY Trial Chamber |l stated that
article 7(2) and article 6(2), respectively, the ICY and the ICTR Statutes ‘are
indisputably declaratory of customary international law’.®®

Since his national authorities were ordered ttransfer Milosevic to The Hague, the
problem of immunity before other States did not arse for the Dutch court. Indeed,
when he was transferred to the Court, he had no stas as serving Head of State.
Slobodan Milosevic unsuccessfully argued abuse ofrqeess with respect to his
transfer to The Hague®®

The death of the Slobodan Milosevic, in 2006obbed the Tribunal of the
possibility of completing proceedings against onef the main leaders involved in the
wars of 1991-1995%

As a final example, “Radovan Karadzic claimeda sort of immunity before the
ICTY on the basis of an alleged agreement he had aehed with US negotiator
Richard Holbrooke during the Dayton peace in 1995He claimed that an agreement

was reached between him and US negotiator that Kadzic would not be subject to

prosecution by the Tribunal. One of the questions as whether an agreement without

particular, Lord Millett stated: In future those evbommit atrocities against civilian populationssnexpect
to be called to account if fundamental human rigiésto be properly protected. In this context,ekalted
rank of the accused can afford no defence. In; B3
“*See Karadzic and others (§24), Furundzija (§14@),%lobodan Milosevic(decision on preliminary
motions) (§28), In: Cassese, ICL2008, op-cit, p.306
®%prosecutor v. Anton Furundzija, IT-95-17/1, Judghadri0 Dec. 1998, at §140,In: Gaeta, Official
Capacity and Immunities, op-cit, p.982
9The Tribunal concluded that ‘the circumstances fiiclv the accused was arrested and transferrecheby t
government of the Republic of Serbia, to whom rquest was made, but which is a constituent patief
Federal Republic of Yugoslavia, to whom the reqfi@sarrest and transfer was made-are not such as t
constitute an egregious violation of the accusedists’, Decision 8 November 2001, 8§48, In: Schafde
UN International Criminal Tribunals, op-cit, p.542
%9Cryer, op-cit, p.110
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explicit endorsement by the UN Security Council cdd provide a basis for Karadzic
immunity”. 9
The Trial Chamber dismissed his arguments andhe Appeal Chamber recalls

that: “There is no provision of the Statute which exclude any specific individual from the

jurisdiction of the Tribunal. The Statute of the Tribunal can only be amended or derogated by means

of UN Security Council resolution” %

B-1.2: Assessment:

On 24 May 1999 the international tribunal isged the first arrest warrant against
Milosevic when he was an incumbent Head of Statetréspective of his personal
immunities. However, the Trial Chamber in its decigon, on 8 November 2001 rejects
his plea of immunity as a former Head of State. Ths, the tribunal didn’t discuss his
personal immunities.

In the Decision on Preliminary Motions, the IQY Trial Chamber touched on the
comprehensive validity of article 7(2) without makng any distinction as to its
relevance to functional or personal immunities, butlearly referring to Milosevic as a
former Head of State!®

Professor Bassiouni, has written: “The IMT presecuted Admiral Erich Rader,
who was appointed Germany’s named successor Chancel (head of state) by
Adolph Hitler before the latter committed suicide n Berlin. The IMT also prosecuted
Fritz von Pappen, who was Germany’s Vice-Chancelloand foreign minister during
the Third Reich, and Hermann Goering, Deputy Chanckor of Germany’s Third

Reich. The IMTFE did not, however, prosecute Japars Head of State, Emperor

Hirohito, but did prosecute a former head of goverment, cabinet officers, and

®%Cassese, Acquaviva, Fan, and Whiting, op-cit, p.97
*9bid, passim
"% rulli, op-cit, p.1127
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diplomats, all of whom were convicted and sentenceéd® Thus, the precedents of the
IMT and IMTFE were reaffirmed in the jurisprudence of the ICTY.’%As a result,
‘The principle of irrelevance of official capacity is now customary international

law’ 703

B.2: The ICTR Statute:

The (new) government of Rwanda that assumedower in July 1994 made a
strong initial commitment to judicial action and formally requested the UN to create
a tribunal to try those responsible for the 1994 geocide’®’. When the Rwanda
genocide ended in July 1994, at least 800,000 peppkd been killed aloné®

Faced with large-scale massacres of innocgrgople in Rwanda during 1994, the

Security Council condemned:All breaches of international humanitarian law in Rwanda,

particularly those perpetrated against the civilianpopulation, and recalled that persons who instigat

or participate in such acts are individually resporsible and should be brought to justicé®

The Security Council adopted the Statute andugicial mechanism for the Rwanda
Tribunal, after having determined that ‘this situation continues to constitute a threat
to international peace and security”’’ The Security Council created the ICTR (based
in Arusha, Tanzania) by resolution 955 and gave ihe power to prosecute individuals
who might have committed genocide, crimes againsuimanity or serious violations of

the laws of war.

701Bassiouni, ICL2008, V., op-cit, p.52

bid, p.53

"%%im Young Sok, The Law of the International Crimii@ourt, 2007, p.163

"4 ongman Timothy, Justice at the Grassroots? Gateisiin Rwanda, In: Transitional Justice in the
Twenty-First Century, Arriaza Naomi Roth, and Magdurrena Javier (eds.),2006, pp.209-210,passim
"Byron Charles Michael Dennis,(President of the IGTIR: The Pursuit of International Criminal Justic
op-cit, p.146

"®The SC has consistently reaffirmed this principke for example, UN SC resolution 935(1 July 1984),
Haye, op-cit, p.136

"YArticle 1 of the Statute of the ICTR thus declatieat the ICTR ‘shall have the power to prosecutsqes
responsible for serious violations of internatiohaimanitarian law committed in the territory of Rwia’
and Rwanda citizens responsible for such violatmomamitted in the territory of neighboring statestween
1 January 1994 and 31 December 1994, in accordaitit¢he provisions of the present Statute, In:geas,
ICL 2008,0p-cit, p.327
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Like the ICTY, the ICTR exercises jurisdictin over natural persong®One
unique characteristic of the ICTY and the ICTR is the co-existence of both the
concurrent jurisdiction and primacy jurisdiction, w hich each of them has vis-a-vis
national courts’®Both have almost identical Rules of Procedure andEvidence,
unlike the Nuremberg Tribunal.”*°

The ICTR has had to focus on those who bear éhgreatest responsibility for the

transgression$™. Article 6(2) of the Statute of the ICTR determine!:

“The official position of any accused person, hether as Head of State or Government or as a
responsible government official, shall not relievesuch person of criminal responsibility nor mitigate

punishment”.

B-2.1: Case study:

The case of Jean Kambanda gave the ICTR thepportunity to sentence the
former Prime Minister of Rwanda, a state authority, for genocidé*2 He is the first
senior State official that effectively was proseced and sentenced by the truly
international tribunal.

Jean Kambanda was the Prime Minister of the Iterim Government of Rwanda
from 8 April 1994 to 17 July 1994; he was chargedof his role and participation
during the mass Kkilling of hundreds of thousands offutsi within Rwanda during the

period he was Prime Minister’*®

ittichaisaree, op-cit, p.24
"bid, p.25
"bid, p.26
"allow Hassan H.E, (Prosecutor of the ICTR), InsdBauni, The Pursuit of International Criminal Jeest
op-cit, p.150
"%prosecutor v. Kambanda, Case No.ICTR-97-23-S,Judgeamnd Sentence (Sep 4,1998)In: Bernaz and
Prouveze, op-cit, p.292
"rarrell Norman, Prosecutor v. Kambanda, In: Theo®kfCompanion to International Criminal Justice,
op-cCit, pp.745-746
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On 1997, an indictment against the suspect JeaKambanda, prepared by the
office of the Prosecutor, was submitted to Judge @svsky, who confirmed it’*%. Jean
Kambanda was arrested by the Kenyan authorities, othe basis of a formal request
submitted to them by the Prosecutor on 9 July 1997 On 1998, during his initial
appearance before Trial Chamber, the accused pleadeguilty to the six counts
contained in the indictment/*®

The accused confirmed that he had concludedhagreement with the Prosecutor,
an agreement signed by his counsel and himself ampdaiced under seal, in which he
admitted having committed all the acts charged by He Prosecutiod’’. Jean
Kambanda pleaded guilty, and of course therefore amdoned any argument based
on official capacity.*®

The Trial Chamber accepted his guilty pleard convicted him of the six counts
under both article 6(1) of the ICTY Statute, for his individual responsibility and
article 6(3) for failing to prevent and punish perpetrators over whom he had superior
responsibility.”*°

Kambanda later appealed on three grounds: Ft, that he was denied his right to
be defended by counsel of his choice; secondly thais detention was unlawful; and
third that his guilty plea was invalid.”*°According to the Appeals Chamber, ‘if the

Appellant pleaded guilty instead of going to trialin the hope of receiving a lighter

sentence, he cannot claim that the plea was involtary merely because he received a

" CTR, The Prosecutor v. Jean Kambanda, JudgmerBanténce 4 Sep 1998, 37 ILM
1998,p.1414[hereinafter, ICTR’s Judgment 4 Septerhbes)
"9bid, p.1413
"9bid, [Following protracted negotiations during whiarrangements were made for the transfer of his
family to a safe haven, probably the United Stalf@snbanda signed a ‘plea agreement’ with the Prasec
In: Schabas, the UN International Criminal Tribumalp-cit, p.425]
73udgment, Ibid
"®The Tribunal treated his official capacity as agragating factor, Judgment 4 September 1998, §44, |
Schabas, The UN International Criminal Tribunals,cit, p.327
"Srarrell, op-cit, p.746
"The Appeal Chamber affirmed the convictions andstivetence of life imprisonment, In: Ibid
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life-term after pleading guilty to several counts & genocide and crimes against
humanity’. "?*

In relation to his claim for illegal detenton: since he was arrested and
surrendered after ceasing office and there was a weer of immunity by his own

national authorities. Kenya has not violated its bligation to respect functional

immunity of him as former State official.

"2IKambanda(ICTR 97-23-A), Judgment 19 October20082-83, In: Schabas, The UN International
Criminal Tribunals, op-cit, p.425
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C. Punishment of serving Head of State in the SCSL:

If a particular case cannot be heard by national corts nor be taken to the ICC,
one could bolster the efficiency and the capabilitgpf national courts to do justice in a
fair and proper manner by putting an international component within national
courts’®2 In the long term, resorting to mixed or internationalized criminal courts
and tribunals may prove to be one of the most effége societal and institutional
devices of the many which are at present availabte international law-makers.”*

Within mixed or ‘internationalized’ courts, | select the Special Court for Sierra
Leone, because it had a ruling against a Head of &é of a neighboring country. Its
powers limited to prosecute leaders as stated by ¢hPresident of the Court, “to
prosecute the so-called ‘big fishes’. The focus tiie Special Court is limited to those
who played a leadership role”?*

On June 12, 2000, President Ahmad Tejan Kabbasent a letter to UN Secretary-
General Kofi Annan to officially request the international community’s help on
trying members of the RUF who committed crimes dumg the conflict>® After the
breakdown of the Abidjan and then the Lome Peace Agreements, the Security
Council determined in resolution 1315 that it was acessary to set up a Special Court.

On January 16, 2002, the UN and Sierra Leone signeah agreement creating the

legal framework for the Special Court, which is baed in Freetown?® The Special

Court is the first modern international criminal tr ibunal located within the country

"?Cassese Antonio, The Role of International Counts Eribunals in the Fight against International
Criminality, In: Internationalized Criminal CourtSjerra Leone, East Timor, Kosovo, and Cambodig420
p.13

4pid

"?The Special Court is the first court at the intéiotaal level in which the Statute limits prosecusao
‘persons who bear the greatest responsibility éoiosis violations of international humanitarian land
Sierra Leone law’, in: Winter Renate (Presidenthef SCSL), The Special Court For Sierra LeoneThe
Pursuit of International Criminal Justice, op-pit157

"®Bernaz and Prouveze, op-cit, p.303

"2°The Pursuit of International Criminal Justice, dft.442
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where the prosecuted crimes were committed, it islgo the first such tribunal that
was created by a bilateral treaty’?’

The Special Court is a mixed tribunal exercising mied jurisdiction; it may act
both qua a domestic court of Sierra Leone when it@plies Sierra Leonean criminal
law to offences under that law, and as an internadnal criminal tribunal when it
applies international law to offences enumerated gsunishable crimes in the Court’s
Statute’?®. The amnesty does not cover crimes committed undeénternational law,
but may well cover crimes committed under Sierra Lenean law’?®

The Special Court has jurisdiction over crimesagainst humanity, violations of
common article 3 to the Geneva Conventions and theéecond Additional Protocol, as
well as other serious violations of IHL, and someroninal offences under Sierra
Leonean law’*°

The Special Court will have concurrent jurisdction with the national courts of
Sierra Leone and will have primacy only over thoseourts”". It has no primacy over
courts or other authorities in the neighboring courtries.”?

The SCSL was established not by Security Councilesolution, but by the
agreement pursuant to a Security Council resolutionThis treaty-base creation of the
Special Court concurrent to its delegated powers &ém the Security Council may
affect the rights of third States. Specifically, tle problem arises with respect to the

immunity of the Heads of State that are not party ¢ the treaty.”>

"?"Horovitz Sigall, Transitional criminal justice irieBra Leone, In: Transitional Justice in the twefitgt
Century, op-cit, p.43
"8 rylli Micaela, The Special Court for Sierra LeoS@me Preliminary Comments, 11 EJIL 2000,p.859
"Ybid
3%Cassese,|CL2008, op-cit, p.331
3Yin other words, it asserts a limited primacy, Irulf, The Special Court for Sierra Leone: Some
Preliminary Comments, op-cit, p.860
3Cassese, The Role of International Courts and Maitstin the Fight against International Criminaliyp-
cir, p.9
"335chabas, The UN International Criminal Courts, ippp.56-57
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C.1: Taylor's Case and Complaint of State of Libera:

At the Special Court for Sierra Leone, an indictmem and arrest warrant were
issued for Charles Taylor while he was still Libera’s Head of State. The indictment
against him contains seventeen counts for committincrimes against humanity and
grave breaches of the Geneva Conventions.

At the time of his indictment (7 March 2003)and of its communication to the
authorities in Ghana (4June 2003) and of his applation to annul it (23 July 2003),
Mr. Taylor was an incumbent Head of Staté®* An application to quash the
indictment was filed by State of Liberid>® and President Taylor before the Special
Court. Procedurally, this case is interesting>®

Also by an application filed on 4 August 2003he Republic of Liberia seeks to
bring proceedings before the ICJ against Sierra Lewe™’. In its application, Liberia
alleges that “The international arrest warrant...aganst President Charles Ghankay
Taylor violates a fundamental principle of internatonal law providing for immunity
from criminal proceedings in foreign criminal juris dictions of an incumbent Head of
State as recognized by the jurisprudence of the ICJit further maintains that an
arrest warrant of a Head of State issued by a forgn jurisdiction is also inconsistent

with the internationally recognized principle that foreign judicial powers or authority

34SCSL-2003-01-1, the Appeals Chamber, Decision omimity from Jurisdiction, 31 May 2004,
§20[available atvww.sc-sl.org(last visited 02.09.2011)hereinafter, Decision\&dy 2004]

"Initially, the Government of Liberia was a co-applit with Mr. Taylor. On an objection raised by
Prosecutor (The Government of Liberia is not aypand all references to the Government of Libehiausd
be struck out), the Government was struck out aapaticant by the Trial Chamber. See Order Purstmant
Rule 72(E):Defence Motion to quash the indictmert to declare the Warrant of Arrest and all other
consequential orders null and void, 19 Septemb@82d: Ibid, §9and56

"3Because the Court allows Mr. Taylor's applicatimespective of his non-appearance(§ 30), and the
immunity issue is qualified as one relating togdiction(832). If translated into the procedural laf the
ICC, these convincing conclusions could lead tor-state party national being able to challengeCah
arrest warrant on the grounds of immunity ratioaespnae(see Art.19(2)(a) ICC Statute), irrespectfve
whether or not a state party has arrested andnslered that pursuant to a request by the ICC, ias&
Claus, Taylor Immunity case, In: The oxford Companio International Criminal Justice, op-cit, p.952
in respect of a dispute concerning the indictmeutiaternational arrest warrant of 7 March 2008yésd
against Charles Ghankay Taylor, President of theuRkc of Liberia, by a decision of the Special @dor
Sierra Leone at Freetown. In: ICJ Press Releas&/26(b August 2003) available at www.icj-cij.org
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may not be exercised on the territory of another Stte. Liberia contends that the
arrest warrant of Charles Ghankay Taylor violates mistomary international law and
impugns the honour and reputation of the Presidencgnd its sovereignty”’*®

State of Liberia accordingly asks the ICJ:
“(a) to declare that the issue of the indictment ad the arrest warrant of 7 March
2003 and its international circulation, failed to respect the immunity from a criminal
jurisdiction and the inviolability of a Head of State which an incumbent President of
the Republic of Liberia enjoys under internationallaw;
(b) to order the immediate cancellation and/or witlirawal of the indictment and the
arrest warrant; and the communication thereof to al authorities to whom the
indictment and the warrant was circulated”.”®

Taylor challenged jurisdictional immunity at the time of his prosecution and
argued that he benefits from absolute immunity fromcriminal prosecution. Here |

analyze the view of partiesamici curiag and the ruling of the Special Court about his

alleged personal immunities.

C.2: The International Nature of the Special Gurt:

The defence linked the core question of immutyi to the nature of the Special
Court and to its lacking the powers provided for in Chapter VII of the UN
Charter. "*°

The Applicant's defence counsel submitted thatexceptions from diplomatic
immunities can only derive from other rules of intenational law such as Security

Council resolutions under Chapter VII of the UN Chater. The Special Court does

"Fpid
3911 the Application, Liberia also requests the Caarindicate provisional measurésowever, no action
will be taken in the proceedings (in particulartbe request for provisional measures) unless atitiSiarra
Leone consents to the Court’s jurisdiction in thsecin: 1bid
"%Submission of the parties, § 6-16, In: Frulli Miaérhe Question of Charles Taylor's Immunity, ZJI
2004, p.1119, [hereinafter, Frulli, Taylor's Immtyji
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not have Chapter VIl powers, therefore judicial orders from the Special Court have
the quality of judicial orders from a national court”.”** By relying upon these
grounds and pursuant to absolute immunity that is ecognized by the ICJ in the
arrest warrant case, he concluded that the indictma against him was invalid and its
circulation to Ghana caused prejudice to his functns as Head of State.

The Prosecution argues that customary interrtonal law permits international
criminal tribunals to indict acting Heads of Stat€*’. The Special Court is an
international court of the type of referred to in the Yerodia cas€*®

Professor Sands asmicus curiae concludes that in respect of international
courts, international practice and academic commenmiry supports the view that
jurisdiction may be exercised over a serving Headfdtate in respect of international

crimes’**,

Sand emphasizes that:

In respect of Chapter VII the Special Court $ in no different position from the
ICC. Yet all three tribunals -the ICTY, the ICTR, and the ICC- were envisaged by
the ICJ in the Yerodia case to have jurisdiction ogr a serving head of state...This
confirms that the possession of Chapter VII powerscannot be essential for the
question of immunity.”*®
Professor Orentlicher asamicus curiae pointed out that the authority of the

Security Council to act on behalf of UN Member Stas is not confined to actions

taken under Chapter VII of the UN Charter. The Secuity Council, she argued, has

"Ipefence Counsel: Terence Terry, Defence Prelimitaiion, In: Decision 31 May 2004, §6
"2prosecution Response, In: Ibid, §9
"3prosecution Post-Hearing Reply, In: Ibid, §16
"particular reference may be had to the Pinochetscaisd the Yerodia case, in; Submissions of theciAmi
Curiae, (i) Professor Philippe Sands, In: Ibid, §17
"Alebeek, op-cit, p.288 (In the final part of §61tbé Arrest Warrant judgment, the ICJ stated that *
incumbent or former Minister for Foreign Affairs ynee subject to criminal proceedings before certain
international criminal courts’ where they have gdiction. Examples include the ICTY, and the ICTR,
established pursuant to Security Council resolstimder Chapter VII of the United Nations Charéen
the future International Criminal Court createdthy 1998 Rome Convention. The Latter’s Statute esgly
provides, in Article 27, paragraph2)
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acted ‘on behalf of all Members of the UN’ when irequested the Secretary-General
to negotiate the Agreement?®

‘For the purposes of the distinction betweermprosecutions before national and
international criminal courts recognized by the ICJand other authorities, the Special
Court is an international court and may exercise juisdiction over incumbent and
former Heads of State in accordance with its Statat.”*’

The Appeal judges relied upon articles 39 andil of the UN Charter for
attempting to argue that the Special Court is an iternational criminal court, and
lack of the so-called Chapter VII powers does notanstitute a major inconveniencé™
for the Special Court. They reasoned ‘The SC deterimed the existence of a threat to
the peace under article 39 and, as a following stemlecided under article 41 to
conclude an agreement to establish the Special Cauf*°

Interestingly, the Appeals Chamber reasoned #t if articles 39 and 41 of the
Charter of the UN were broad enough to allow the éablishment of the ICTY and
ICTR, they are also ‘wide enough to empower the Sadty Council to initiate, as it
did by resolution1315, the establishment of the Spml Court by Agreement with
» 750

Sierra Leone’.

The judges continued “It is to be observed that in carrying out its duties under its

responsibility for the maintenance of international peace and security, the Security Council acts on
behalf of the members of the UN. The Agreement beten the UN and Sierra Leone is thus an

agreement between all members of the UN and Sierrbeone. This fact makes the Agreement an

"CAlebeek, Ibid, p.287
"’Submission of the amici curiae, (i) Professor Ri@rentlicher, In: Decision 31 May 2004, op-cit,§18
"®The judges expressed that ‘A proper understanditigose powers shows that the absence of the sedcal
Chapter VII powers does not by itself define thgalestatus of the Special Court’. In: Decision 3ayM
2004, op-cit, 838
"SFrulli, Taylor's Immunity, op-cit, p.1121
Taylor (SCSL-0301-1), Decision 31 May 2004, §37,$%thabas, The UN International Criminal
Tribunals, op-cit, p.60
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expression of the will of the international commurty. The Special Court established in such
circumstances is truly international”.”*

“By reaffirming in the preamble to Resolution 1315 ‘that persons who commit or authorize
serious violations of international humanitarian lav are individually responsible and accountable for
those violations and that the international commurty will exert every effort to bring those responsite
to justice in accordance with international standads of justice, fairness and due process of law’ fitas

been made clear that the Special Court was estalilisd to fulfil an international mandate and is part

. . . S, 752

of the machinery of international justice”.
After referring to the reasons reached by Pra#ssor Sands aamicus curiaeabout

the Characteristics of the Special Court®, the Appeal judges expressed that ‘We

come to the conclusion that the Special Court is ainternational criminal court’. ">*

C.3: Article 6(2) of the SCSL Statute:

It should be noted that the Appeals Chamberelied upon article 6(2) of the
Statute and the ICJ judgment for rejecting Presidem Taylor’'s claim of personal
immunity.

The judges pointed outon a combined reading of article 1 and article 6 bthe Statute of the

Special Court in which it is clear that the court las competence to prosecute persons who bear the
greatest responsibility for serious violations ofriternational humanitarian law and Sierra Leonean lav

(article 1) and the official position (including asHead of State) of such persons shall not relievham of

criminal responsibility nor mitigate punishment (article 6(2))’.755

SSee article 24(1) UN Charter, In: Decision 31 M&@2, op-cit, §38, [According to the Appeals Chamber
‘the establishment of the Special Court did nobime a transfer of jurisdiction of sovereignty bigi$a
Leone... but the Special Court itself reflecting thierests of the international community’. in: GE&GSL-
04-15-AR72(E), Decision 25 May 2004, 86, In: Sclsbbid, p.55]
"*Decision, Ibid, §39
"3professor Sands pointed out “The Special Courstabéished by treaty and has the characteristics
associated with classical international organizetifincluding legal personality; the capacity téeemnto
agreements with other international persons goebyanternational law; privileges and immunitiesid an
autonomous will distinct from that of its memberEhe competence and jurisdiction ratione matenak a
ratione personae are broadly similar to that ofYCand the ICTR and the ICC, including in relatiorthe
provisions confirming the absence of entitlemendmf person to claim of immunity”. In: lbid, 8§41
"*Ybid, 8§42
™Ibid, §28
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The article 6(2) will be analyzed in view o#ll three below discussions, two of
which were considered by theamici, and the Appeals Chamber. However, the most

important discussion for effecting against third Sates may be ignored.
C-3.1:The Atticle 6(2) and Peremptory norm:

In accordance with the Court: ‘The Special Court cannot ignore whatever the Statie
directs or permits or empowers it to do so unlessush provisions are void as being in conflict with a

peremptory norm of general international law. "°

The Appeals Chamber fully shared the ICJ’s omiion on the need to distinguish
between proceedings before foreign national court@nd international criminal
courts”’. Following the ICJ ruling, the SCSL explained tworeasons for the ICJ’s
distinction;

‘A reason for the distinction, in this regard between national courts and international courts,
though not immediately evident, would appear due tdhe fact that the principle that one sovereign

state does not adjudicate on the conduct of anothestate; the principle of state immunity drives from

the equality of sovereign states and therefore haso relevance to international criminal tribunals

which are not organs of a state but drive their madate from the international community’.758

Another reason is as put by Professor Orentlieer in her amicusbrief: States have
considered the collective judgment of the internatinal community to provide a vital safeguard against
the potential destabilizing effect of unilateral julgment in this area’™®

Appeals judges held thatthe principle seems now established that the sowveign equality of
states does not prevent a Head of State from beingrosecuted before an international criminal

) 760
tribunal or court .

"9bid,§43
Incumbent high-ranking state officials may be sabje criminal proceedings before (certain)inteiorzl
criminal courts, but still enjoy full immunity befe foreign national courts, In: Frulli, Taylor's munity,
op-cit, p.1122
®Decision 31 May 2004, op-cit, §51
Ibid
"Ybid, 852
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In this result, the Appeals Chamber after redrring to the view of Lord Slynn of
Hadley761, found that ‘Article 6(2) of the Statute is not in conflict with any peremptory norm of

general international law and its provisions must b given effect by this court %2

C-3.2: The Article 6(2) and Personal Immunity:

The Appeal Chamber expresses that ‘the offial position of the applicant as an
incumbent Head of State at the time when these criimal proceedings were initiated
against him is not a bar to his prosecution by thigourt’. ”®® This is the first case for
denying immunity of serving Head of State, explicly by the Court.

Only Sands recognized the relevance of thaigstion whether the Statute of the
SCSL allows the exercise of jurisdiction over indiduals clothed with personal
immunity.

“Sands admitted that ‘like the ICTY and ICTR, the Statute of the Special Court
does not contain an equivalent provision to article27(2) of the Rome Statute’.
However, he argued that foreign heads of state aneot excluded from definition of
article 1.1 of the Statute and that accordingly theStatute allows the exercise of
jurisdiction over them”. 7®®

According to a commentator, “While article 1.1may not exclude foreign heads of
state, the more pertinent question is whether it dtices to include foreign heads of
state. More is required to preclude the applicabily of the well-established rule of
personal immunity of foreign heads of state”®® The principle of irrelevance of

official capacity does not regard the rule of persoal immunity. "’

"There is...no doubt that states have been movingrtisatae recognition of some crimes as those which
should not be covered by claims of state or Hed8tatie or other official or diplomatic immunity wie
charges are brought before international tribursé® R v Bartle and the Commissioner of Policelfer
Metropolis and others, Ex parte Pinochet, Houdeoodls, 25 November 1998, In: Ibid
®Ipid, 8§53
"Ibid
"“Alebeek, op-cit, p.291
"bid, pp.291-292
"9bid, p.292
®bid
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“The issue of immunity from prosecution musbe treated as distinct from that of
the defence of official capacity. The Statutes ohe three tribunals-ICTY, ICTR, and

SCSL- contain no provision on the issue of Head &tate immunity”.”®®

C-3.3:The Atrticle 6(2) and Third States:

As a matter of treaty law, the Special Courtwas established by a bilateral
agreement between the UN and the Government of SrerLeone, thus article 6(2) of
the agreement cannot bind third States. As has beaiaimed by State of Liberia ‘The
Special Court cannot impose legal obligations on &tes that are not a party to the
Agreement’.”®*

It is at least arguable that the treaty-base@stablishment of the SCSL means the
rule denying immunity to a Head of State might notapply with respect to third
States’®. As interpreted by a commentator, the ICJ used th@hrase ‘where they have
jurisdiction’ for solving the problem of third Stat es (of the Rome Statute). “If Heads
of State benefit from immunity before the courts ofother States, can other States join
together by treaty and create a court that deniesush immunity? They would be
doing jointly what they cannot do individually. Accordingly, article 6(2) of the SCSL
Statute would apply to State officials of Sierra Lene but not to those of other
States”"

“The judges totally ignored the treaty natureof the SCSL and failed to deal with
the consequences that it entails. More specificallythe Appeals Chamber avoided
explicitly addressing the question of whether a traty-based court may remove

immunities accruing to incumbent high-ranking third states’ officials”.”"

"%85chabas, The UN International Criminal Tribunafs-cit, p. 328,[The article 6(2), as wrote by Sctaba
‘concerns official capacity, not immunity, which sv@aylor’s plea’, In: Schabas William A, The
International Criminal Court, A Commentary on thenfe Statute, 2010, p.450]
9y, Liberia v. Sierra Leone, 4 August 2003
"%Schabas, The UN International Criminal Tribunals-cit, p.329
""The same reasoning would apply to article 27 oRbene Statute, which may explain why the ICJ used
the Phrase ‘where they have jurisdiction’, In: |kidssim
""2Frulli, Taylor's Immunity, op-cit, p.1124
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C.4: Circulation of Arrest Warrant:

The question must be raised whether circuladn of the arrest warrant by the
Special Court to the authorities of Ghana, where T@or was visiting in June 2003, is
within the powers of the Court or caused prejudiceo his functions as Head of State.

Only Sands distinguished the two principal issuesfdhe complaint; the immunity
from the jurisdiction of national courts only limits the enforceability of arrest
warrants of international courts against states, nb the jurisdiction to issue and
circulate an arrest warrant’”>. Since ‘the international circulation of the arres
warrant did not per se require Ghana to give effecto it'" Sands did not consider that
the issuance and circulation of the arrest warrantviolated the personal immunity of
Taylor from national jurisdictions. "

The treaty-based Special Court for Sierra Leon&oes not have the power to issue
binding orders on States, and its primacy over natinal jurisdictions applies only to
the courts of Sierra Leone’’

As (unaccepted) suggested by the Secretary-Geale ‘the Security Council may
wish to consider endowing it with Chapter VIl powers for the specific purpose of
requesting the surrender of an accused from outsidthe jurisdiction of the Court’ '’®.

The request of the Special Court from Ghana and the Nigeria, (to arrest President

Taylor) does not oblige them to cooperate with thé&pecial Court for arrest and

""Alebeek, op-cit, p.291
bid
"™Because the ICTY and ICTR are established by S@utsn pursuant to Chapter VII of the Charter of
the UN, these two tribunals have been held to hageuthority to issue binding orders directed ragjai
States, in: Blaskic(IT-95-14-AR108bis), Judgmenttoe Request of the Republic of Croatia for Revidw
the Decision of Trial Chamber Il of 18 July 1999, Qctober 1997, In: Schabas, The UN International
Criminal Tribunals, op-cit, p.58
"9t should further be noted that the SC has notrtakethe suggestion of the Secretary-General tareaeh
the powers of the Court through a Chapter VII reoh. Report of the Secretary-General on the
establishment of a Special Court for Sierra Le@®@gctober 2000, UN Doc S/2000/915, §89-11, In: Aldhe
op-cCit, pp.284-285
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surrender. In the case of Ghana, its refusal to aest Taylor in June 2003 is surely
supported by international legal principles of immunity.””’

In this respect, the SCSL is in the same situatiowith the Rome Statute; both of
them were created by treaty. A commentator after becarefully examined articles
27(2) and 98(1) of the ICC, concluded that, ‘With egard to the SCSL, mutatis
mutandis, neither Sierra Leone nor a third state cald have enforced the arrest

warrant concerning Taylor without a waiver from Lib eria’.’"®

C.5: Assessment:

As the immunity is attached to the State conoeed, Taylor's personal immunity
related to the State of Liberia. Liberia complainedbefore the Special Court and also
vis-a-vis the ICJ. It seems that Liberia’s right ofaccess to justice was blocked. It was
the first time that a State claimed personal immurty from jurisdiction of an
international court.

| now consider personal immunity of Taylor asan incumbent Head of State at the
time of his indictment (March 2003) and at the timeof his arrest and surrender by
Nigeria (March 2006) to the Special Court.

The conclusion of the court is questionablelThe ICJ held that an incumbent
foreign minister may be subject to prosecution bef@ certain international criminal
courts ‘where they have jurisdiction’. However, theAppeals Chamber held that an
incumbent Head of State may be subject to prosecwo before all international
criminal courts ‘where provisions of their Statutes are not in conflict with any
peremptory norm of general international law’.

In accordance with the Court, ‘The nature ofthe tribunals has always been a

relevant consideration in the question whether thex is an exception to the principle

"'Schabas, The UN International Criminal Tribunajs-cit, p.59
"8 Erulli, Taylor's Immunity, op-cit, p.1129
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of immunity’. “"® The Court applied the principle set out by the ICJafter implicitly
assuming that the expression ‘certain internationatriminal courts, where they have
jurisdiction’ was equivalent to ‘international trib unals’ in general”®°

In accordance with interpretation of Professp Bassiouni’®, the removal of
immunity by the Special Court against Liberia as thrd State only arises from the
Security Council resolutions under Chapter VII of the UN Charter or through
consent of Liberia for waiving immunity. As pointed out by a commentator, “the
statement by the ICJ must be read subject to the calition (1) that the instruments
creating those tribunals expressly or implicitly renove the relevant immunity, and (2)
that the state of the official concerned is bound Y the instrument removing the
immunity”. "

“The Court and the amici rightly concluded that Chapter VII powers are
irrelevant for the status of the SCSL as an internional court. However, this study
disagrees with the fundamental proposition underlyig this conclusion that the status
of international court is relevant for the questionwhether there is jurisdiction over
persons clothed with personal immunity”’8

In light of foregoing, an incumbent Presidentf the State of Liberia was entitled to

immunity ratione personae Notwithstanding the criteria about its international

"™Decision 31 May 2004, op-cit, §49, emphasis added

8%Schabas, The UN International Criminal Tribunals-cit, pp.328-329, (Schabas concludes that the SCSL
did not jurisdiction over third State officials,rtecle 6(2) of the SCSL Statute would apply to Stafficials
of Sierra Leone but not to those of other Statefhaps it is significant that the ICJ did not mentihe
SCSL alongside its reference to ‘certain intermalariminal courts’. The SCSL was established alaou
month prior to the ruling of the I1CJ", p.329)

8LThe ICJ implicitly recognizing that the SecuriBouncil can establish special judicial organs taat
alter the customary rules of international law mmiunity, and that states can also accomplish this b
treaty’, In: Bassiouni M Cherif, Universal Juristién Unrevisited: The ICJ Decision in Case Conaggrthe
Arrest warrant of 11 April 2000, 12 Palestine Y.I&I L (2002-2003), p.35[hereinafter, Bassiouni,
Universal Jurisdiction Unrevisited]

"82Akande Dapo, International Law Immunities and thieinational Criminal Court, 98AJIL
2004,p.418,[hereinafter, Akande, Immunities and]I@Qs difficult to understand how thamici curiae(to
the SCSL), could have reached the conclusion tkathang head of state cannot claim immunity before
international tribunal —a conclusion expresslyestab apply whether or not it was established u@tempter
VII of the UN Charter, In; Akande, Ibid, p.418]

83Alebeek, op-cit, pp.289-290
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784

criminal judicial body " the only possibility for his trying, was pleaded kg the

Prosecutor of the SCSL:Customary international law permits international criminal tribunals to
indict acting Heads of Staté 785

As pointed out by Professor Cassese, “the jgthent of the ICJ on Arrest warrant
does not exclude either explicitly or implicitly that a customary rule on the matter
has evolved with regard to international criminal ourts and tribunals. It seems
justified to hold that under customary international law personal immunities of state
officials may not bar international criminal courts and tribunals from prosecuting
and trying persons suspected or accused of havingramitted international crimes, or
at any rate the criminal offences over which the rdevant international court or
tribunal has jurisdiction” .8

Only under this interpretation, the trial of serving Head of State of Liberia as non-
State party (to the agreement) by the internationatourt of Sierra Leone was lawful.
‘As is probably uncontroversial now, state immunites, such as Head of State
immunity, are not a bar to the jurisdiction of an international court’. "®’

Finally, in respect of his arrest and surreder to the Court; in attention that

there is no obligation under customary internation& law with respect to functional
immunity in the case of crimes under internationallaw. Nigeria in time when it

arrested and surrendered him to the Court (2006), &s not violated functional

immunity of former Head of State of Liberia.

84The Taylor Decision in general and the amici culigiefs are of particular interest, bearing in mihat
the SCSL is a hybrid criminal judicial body, In: Rgaard Ciara, Individual Criminal Responsibility fo
Core International Crimes, 2008, p.278
8prosecutor, response, In: Decision 31 May 2004ip&9
8Cassese, ICL2008, op-cit, pp.311-312
"8\winter, op-cit, p.157

151



Section 2: Special Cases for Extradition of Hes of State:

Immunity ratione materiaeas ‘subject-matter immunity’’®® for commitment of
international crimes will be analyzed. In this seagbn | will focus particularly on two
special extraditions in inter-states cooperation rgime, cases against Pinochet, and
Habre.

The Pinochet ‘precedent’ has propelled movemetowards the end of impunity
both at the national level and at the internationallevel®®. Its precedent was followed
by the prosecution of former Head of State of ChadHissen Habre, as Pinochet of
Africa.

In the Pinochet case, the majority judgmentsecognized the legitimate role which
national courts are to play in the prosecution ofriternational crimes’®. For practical,
logistical and policy reasons, it is clear that mut of the success of the movement
against impunity for international crimes depends pon the application of
international criminal law in domestic courts.”*

National criminal jurisdictions can function as ‘organs of the international
community’, and as important role-players in the ‘domestic legal order in which they

operate’.”®?

"88\tillett, (Lord in UK House of Lords), Judgment 24akth 1999, 38 ILM 1999, p.644
8 Kittichaisaree, op-cit, p.60
%%Sands Philippe, International Law Transformed? FRinochet to Congo...? 16 LJIL2003, p.46
Kemp, op-cit, p.127
92Jann Kleffner( complementarity in the Rome Staf@e30)In: Ibid,p.130
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A. Augusto Pinochet:

Introduction:
“On September 11, 1973, armed forces led by the @&an army commander,

General Augusto Pinochet, attacked the presidentigbalace, La Moneda, and over-
threw the constitutionally elected popular Unity Gorernment of President Salvador
Allende. Soon after taking power, the regime tookantrol over civilian activities and
detained 45000 people for interrogation due to theipolitical beliefs. The Pinochet
regime also engaged in massive human rights violatis against ‘enemies of the
State’.” '

Augusto Pinochet was former Head of State dfhile from 1973 to 11 March
199Q In 1990, Pinochet agreed to step down from powernd allowed democratic
elections; in return, the Chilean government grantd him complete amnesty for his
past crimes and made him a senator for lifé>*

As is well known, this case concerns an att@mby the Government of Spain to
extradite Senator Pinochet from United Kingdom to &and trial in Spain for crimes
committed (primarily in Chile) during the period wh en Senator Pinochet was Head of
State in Chile/®®

Spain claimed jurisdiction over cases involwg torture and genocide that
occurred during Pinochet's regimé®. Spain based its jurisdiction on a combination
of the international law concept of universal jurigiction and domestic law on the
regulation of extraterritorial jurisdiction. "%’

As has been written by a commentator, “The Pwochet case is important because
Pinochet is alleged to be one of the most notoriodsuman rights violators, whose

actions have injured the interests of numerous natins. For example, on 11 November

%*Bernaz and Prouveze, op-cit, p.365

“bid, p.366

Wilkinson Brown,(Lord in UK House of Lords),Judgnt24 March 1999, 38 ILM(1999), p.582
""Bernaz and Prouveze, op-cit, p.367, (In final juégimonly the alleged acts of torture constituted a
extradition crimes).

bid, (the existence of Spanish victims, underghssive personality principle)
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1998, Switzerland demanded Pinochet’s extraditionot face charges concerning the
disappearance of a dual Swiss-Chilean national in9¥9. On 12 November 1998,
France, which had denied Pinochet a visa to visitéPis before his trip to London in
October, requested that Pinochet be extradited fronthe UK to stand trial for the
disappearance of several French nationals in Childuring Pinochet’s rule. In the UK,
Belgium, Italy, and Sweden, Chilean exiles have &tl charges against Pinochet for
crimes against humanity, including widespread murde kidnapping, and torture. In
Germany, Chilean exiles who have become German natials have brought charges
of murder, torture, and kidnapping against Pinochet The German Justice Minister
said she would support an extradition request if tbre is evidence of injury suffered
by German citizens”."%®

On 16 October 1998, an international warranfor the arrest of Senator Pinochet
was issued in Spain; on the same day, a magistrate London issued a provisional
warrant under section 8 of the Extradition Act 1989 and he was arrested in a
London hospital on 17 October1998%°

Senator Pinochet argues that a UK court hasonjurisdiction over a former Head
of State of a foreign country in relation to any atdone in the exercise of sovereign
power. | will analyst the case under the last judgrnt (Pinochet, No.3%°. The core
guestion in the Pinochet case was the scope of tmemunity enjoyed by a former

head of State for acts committed when he was stilead of State®*

8ittichaisaree, op-cit, pp.57-58
"ilkinson Brown,(Lord in UK House of Lords),Judgni24 March 1999, 38 ILM(1999), p.583,
(Extradition is the formal name given to a prooghgreby one sovereign state, ‘the requesting saates
another sovereign state, ‘the requested stateétimn to the requesting state someone presehein t
requested state, in this case, applicable lawhar&xtradition Act 1989, and the European Conventio
Extradition and the State Immunity Act 1978)
8%inochet No.1 is judgment of Divisional Court, 28t@ber 1998. Pinochet No.2 is the first judgment of
House of Lords, 15 January 1999. Pinochet No.Baddst judgment of House of Lords, on 24 March9199
all these judgments, in ILR, Vole.119, pp.1-248
8littichaisaree, op-cit, p.58
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A.1: Immunity and Vienna Convention:

The Diplomatic Privileges Act 1964 gives effeto the 1961 Vienna Convention on

Diplomatic Relations in English law’%. Article 39(2) of the Convention provides that:

“When the functions of a person enjoying privilegesand immunities have come to an end, such
privileges and immunities shall normally cease atte moment when he leaves the country, or an expiry
of a reasonable period in which to do so, but shaBubsist until that time, even in case of armed

conflict. However, with respect to acts performed ¥ such a person in the exercise of his functions as

member of the mission, immunity shall continue tosbsist”.5%

In accordance with Lord Craighead: “The las sentence of article 39(2), dealing
with the residual immunity of the former diplomat ratione materiae It protects all
acts which the head of state has performed in thexercise of the functions of
government. There are only two exceptions to this pproach which customary
international law has recognized. The first relatedo criminal acts which the head of
state did under the colour of his authority as headf state but which were in reality
for his own pleasure or benefit. The second relate® acts the prohibition of which
has acquired the status under international law ofus cogens™*

According to article 39(2) Lord Wilkinson corcluded that: “at common law, the

position of the former ambassador and the former had of state appear to be much

the same: both enjoy immunity for acts done in pedrmance of their respective

802Alebeek, op-cit, p.225
83In case of the former Syrian ambassador to ther@arDemocratic Republic was alleged to have failed
to prevent a terrorist group from removing a bagxglosives from the Syrian Embassy, and a fewsour
later the explosives were used in an attack whettohe person dead and more than 20 persons sigriou
injured. Following German unification and the deenig the German Democratic Republic in 1990 a @istr
Court in Berlin issued an arrest warrant againstfthmer ambassador for complicity in murder ara th
causing of an explosion. The Provincial Court qedstihe warrant but the Court of Appeal overrulea th
decision of the Provincial Court and restored thlkdity of the warrant, holding that ‘The complainavas
held to have contributed to the attack by omissi@he former ambassador then lodged a constittiona
complaint claiming that he was entitled to diploim&nmunity. The Constitutional Court rejected the
complaint. When it stated ‘The complainant actethaexercise of his official functions as a mentfahe
mission, within the meaning of article 39(2)(2)tbé VCDR, because he is charged with an omissiatn th
lay within the sphere of his responsibility as ass@alor, and which is to that extent attributablénéo
sending state’. Therefore | consider that the mgsgathe judgment relied on by counsel does nat gi
support to the argument that acts of torture, algihocriminal, can be regarded as functions of a loéa
state In: Hutton(Lord in UK House of Lords) Judgment 24idh 1999, 38 ILM 1999, pp.632-634]
89Hope of Craighead (Lord in UK House of Lords) Juégi24 March 1999, 38 ILM 1999, pp.621-622,
passim
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functions whilst in office. Accordingly, Senator Pnochet as former Head of State
enjoys immunity ratione materiaein relation to acts done by him as Head of Statesa
part of his official functions as Head of State®®

Every sovereign state is bound to respect thmmdependence of every other
sovereign state, and the courts of one country wiliot sit in judgment on the acts of
the government of another done within its own terriory®°® Since the ‘acts of the
defendant were the acts of the Government of Chilghey were ‘not properly subject
to adjudication in the Courts of UK.

This leads to the further conclusion that adrmer head of state continues to enjoy
immunity in respect of acts committed ‘in the exerise of his functions’ as head of
state, wherever those acts occurréd’. Article 39(2) of the 1961 Vienna Convention
on Diplomatic Relations reflects the rule of functbnal immunity under international
law 2%

Pursuant to majority of Law Lords, Senator fnochet was as far as charges of
murder and conspiracy to murder were concerned entied to immunity ratione
materia€’®However, his charges of torture and conspiracy totorture, were

considered under the Convention against Torture andOther Cruel, Inhuman or

Degrading Treatment or Punishment 1984.

899 ord Wilkinson, op-cit, pp.592-593, [The ‘Act of&e’ doctrine, not unknown in civil law countrid®s
mainly developed in common law jurisdictions, Bianchi Andrea, Immunity versus Human Rights: The
Pinochet Case, 10 EJIL 1999, p.267]

899 ord Millett, op-cit, p.645

80°The 1897 decision of the US Supreme Court in Urilerkiernandez, this decision can in fact be saen
an early precedent for the rule of functional imityiof state officials, In: Alebeek, op-cit, p.82

8%worth Matravers Phillips(Lord in UK House of Lordsilgment 24March1999, 38ILM(1999),p.662
808Alebeek, op-cit, p.225

80%ee Lord Wilkinson, p.595; Lord Craighead, p.62@;d_Hutton, p.641; Lord Saville, p.642; Lord Millet
p.652; and Lord Phillips at p.663, all In 38 ILM99
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A.2: Torture Convention and ‘Act of State’:

The first question on the Convention is to dede whether acts done by a head of
state are done by a ‘public official or a person amng in an official capacity’ within the
meaning of article 1%1°

Torture within the meaning of the Convention can aly be committed by ‘a public
official or other person acting in an official capaity’ but these words include a head of
state®”. In other words, ‘all defendants under the Converion are state officials’®*

A head of state, if not assumed as a pubbfficial, at least clearly will be ‘acting in
an official capacity’. It would be a strange resulif the provisions of the Convention
could not be applied to heads of state who, becauey themselves inflicted torture or
had instigated the carrying out of acts of tortureby their officials, were the persons
primarily responsible for the perpetration of theseact$™®, In the case of torture (not as a
war crime or a crime against humanity), the ‘instigation or consent or acquiescence of a
public official or other person acting in an official capacity' is one of the objective
requirements of the crime’

Contrary to foreign sovereign immunity, act ofstate is a domestic law doctrine of
judicial self-restraint whereby domestic courts wil abstain from passing judgment
over the acts of a foreign sovereign done in its awterritory %2°. As | understand the
difference between them, state immunity is a create of international law and
operates as a plea in bar to the jurisdiction of te national court, whereas the act of

state doctrine is a rule of domestic law which holslthe national court incompetent to

adjudicate upon the lawfulness of the sovereign abf a foreign state’*®

*"Lord Wilkinson, op-cit, p.590

84bid, p.591

812%bid, p.594

83 ord Craighead, op-cit, p.624

89Alebeek, op-cit, p.146

8%Bjanchi Andrea, Immunity versus Human Rights: TheoPhet Case, 10 EJIL 1999, p.266
819 ord Millett, op-cit, p.645
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“The Law Lords in the majority held that any plea based on act of state would
be defeated by the parliamentary intent. By enactig legislation implementing both
the Convention against Torture and the Convention 0 the Taking of Hostages, the
British Parliament had clearly intended that UK couts could take up jurisdiction
over foreign governmental acts™®'’

Lord Saville held that any plea based on acif state or non-justiciability must fail
because the parties to the Torture Convention, whit expressly prohibits torture by
state officials, have accepted that foreign domesticourts may exercise jurisdiction
over the acts of their organs in violation of the Gnvention®*® Lord Hutton -and
maybe Lord Millett- saw an exception to the rule ofact of state immunity to apply in
criminal proceedings regarding crimes against intenational law.8*°

It seemed to me that, in present case, focta done before ratification of the
Torture Convention by UK parliament, the act of stae doctrine prohibits the UK
courts for exercising its jurisdiction against Staé foreign torturer. As correctly
pointed out by Professor Bassiouni, ‘the 1984 Torie Convention provided for the
obligation to prosecute or extradite persons accudeof such a crime and that the

obligations of the said Convention had become padf UK law’. 8%°

A.3: Torture Convention and Immunity Ratione Materiae

The resulting question is whether or not inteational law grants immunity ratione
materiaein relation to the international crime of torture. It can only be committed by
individuals acting in an official capacity, so quafy under the rule of functional

immunity?

87Bjanchi, op-cit, p.269

818 ord Millett, in turn, by holding that the immunitgtione materiae denied to Pinochet for the acts i
question is almost indistinguishable from the dddtate doctrine, indirectly agreed that the doetrvas of
no avail in the case at hand, In: Ibid

819 lebeek, op-cit, p.297

820 Bassiouni,|CL2008, V.1, op-cit, p.57
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In the extradition process, the court had teake into consideration that both Spain
and United Kingdom as the requesting and the requésd States, plus Chile had ratified
the Torture Convention. The Law Lords in their final decision in the House of Lords, in
majority have considered the immunityratione materiaeunder terms of the Convention.
The rationale for the judgment in Pinochet was basgupon the specific language of the
1984 UN Convention against Torture®?*

Only Lord Goff of Chieveley held that GeneralPinochet enjoyed immunity; he
maintained that nothing in the Torture Convention @uld be construed as an express
waiver of state immunity, nor could such a waiver b reasonably implied®*?

Lords Brown- Wilkinson and Saville only basedthe denial of immunity on the
specific terms of the Torture Conventiofi*>. Lord Wilkinson, the presiding Law
Lord, after stating that the prohibition of torture became ‘a fully constituted
international crime’ only by the adoption of the Tature Convention, held that the
‘notion of continued immunity for ex-heads of states inconsistent with the provisions
of the Torture Convention’.%%*

On a similar line of reasoning, Lord Hope ofCraighead held that Chile had lost
its right to object to the extraterritorial jurisdi ction of the UK upon its ratification of
the Convention, which would prevent the parties fron invoking immunity ratione
materiae‘in the event of allegations of systematic or widgpread torture’.??

Lord Saville held that: Since 8 December 1988hile, Spain and this country

have all been parties to the Torture Convention, & in agreement with each other

814CJ, Germany v. Italy, Judgment 3.2.2012, §87

8228janchi, op-cit, p.244

823plebeek, op-cit, p.297

829Bjanchi, op-cit, p.245

825 Bianchi, Ibid, pp.245-246, (Lord Millett held th&tate immunity is not a personal right; it is dnilaute
of the sovereignty of the state. The immunity whik question in the present case, therefor@rigsl to
the Republic of Chile, not to Senator Pinochet).
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that the immunity ratione materiae of their former heads of state cannot be claimed
in cases of alleged official torturé®?®

Lord Phillips of Worth Matravers held that, “ The only conduct covered by
the torture Convention is conduct which would be shject to immunity ratione
materiae if such immunity were applicable. The Conventionis thus, incompatible
with the applicability of immunity ratione materiag. 2%’

Therefore, according to opinions of Lord Hopeand Lord Philips:“The Torture
Convention played a crucial role in the denial of mmunity. They consider national
courts to have extraterritorial jurisdiction over crimes against international law only
if the relevant states have concluded a conventiao that effect. The non-immunity
hence takes effect only upon the ratification of @onvention that allows the exercise
of universal jurisdiction”. 82

According to Lord Millett, “If the allegations against him are true, he deliberately
employed torture as an instrument of State policyThere were not private acts; they
were official and governmental or sovereign acts bgny standard”.2*He concluded:
“The definition of torture, in the Convention, is entirely inconsistent with the
existence of a plea of immunityratione materiae The offence can be committednly
by or at the instigation of or with the consent oracquiescence of a public official or
other person acting in an official capacity. The difcial or governmental nature of the
act, which forms the basis of the immunity, is an ssential ingredient of the offence.
No rational system of criminal justice can allow animmunity which is co-extensive
with the offence” 8%

In my opinion, since immunityratione materiaecovers every state official, lower or

higher, for acts done in exercise of official funébns on behalf of the State, it covers

82%\ewdigate Saville(Lord in UK House of Lords)Judgm24 March 1999, 38 ILM(1999), p.643, passim
827 ordWorth Matravers, op-cit, p.661
828Alebeek, op-cit, p.237
82Millett(Lord in UK House of Lords)Judgment 24MartB99, 38 ILM(1999),p.645
8%bid, p.651
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all defendants (state torturer) as defined in thedrture Convention. Thus, according
to wills and agreement of State parties to the toure Convention, for punishing all
state torturers rely to immunity ratione materiaeis impossible. In sum functional
immunity was implicitly waived by State parties tothe Torture Convention.

Pinochet no 3 is a weak precedent for functi@h immunity decisions in future
cases regarding allegations of crimes against inteational law because of the reliance
on the act of state immunity rule and the terms ofhe Torture Convention
However, the most important result of the case, fofuture cases, will be considered in

below.

A.4: International Crimes and Immunity Ratione Materiae

Another important finding to be derived from the House of Lords decisions is a
distinction that can be aptly drawn at internationd law between the wrongful acts of
state organs and acts which for their gravity can b regarded as crimes of
international law®®. Different consequences would be attached to thatier under
international law, particularly as regards the permissibility of the exercise of
extraterritorial jurisdiction over them and the ina pplicability of immunity ratione
materiae before international tribunals and, under certain circumstances, before
foreign municipal courts 2%

The majority of the Law Lords acknowledged tle non-derogable character of the
rules of international law proscribing torture and crimes against humanity, but

eventually failed to draw the inevitable conclusiorthat no immunity can be granted

to their violators®**. Only three lords agreed unequivocally that therés no immunity

8lalebeek, op-cit, pp.297-298
82Bjanchi, op-cit, p.248
83bid
84Bianchi, op-cit, p.277
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from criminal jurisdiction for crimes against inter national law®*>. But two of them -
Lord Hope and Lord Philips®® relied on the Torture Convention to establish the
universal jurisdiction that makes this rule appliceble to cases before national courts
as well®*’

Only Lord Hutton can be said to have recogned the absence of functional
immunity from the jurisdiction of national courts in respect of all crimes against
international law. %%

Lord Hutton considered that the alleged actsof torture do not qualify for
protection under the rule of functional immunity, “The alleged acts of torture by
Senator Pinochet were carried out under colour of is position as Head of State, but
they cannot be regarded as functions of a Head otée under international law when
international law expressly prohibits torture as ameasure which a state can employ
in any circumstances whatsoever and has made it amternational crime”. %%
Customary international law considerations alone mat therefore have been
sufficient for Lord Hutton to deny immunity for the torture allegations 34°

The ruling of the House of Lords underscoredhe point that the commission of an

international crime can never be characterized asraofficial function®. The House

of Lords judgment in Pinochet provided progressivenew perspectives on the scope of

83°Alebeek, op-cit, p.226

6According to Lord Philips the rule of functionalmnunity did not apply to crimes committed outside th
territory of the forum state at all and he consédetherefore that the establishment of universadiction
through the Torture Convention was not limited Iy tule of functional immunity, In: lbid, p.297
[According to him, “International crimes and extearitorial jurisdiction in relation to them are tbanew
arrivals in the field of public international laWdo not believe that state immunity ratione maercan co-
exist with them. The exercise of extra-territojiaisdiction overrides the principle that one statt not
intervene in the internal affairs of another. led®o because, where international crime is coadethat
principle cannot prevail. An international crimeas offensive, if not more offensive, to the intdional
community when committed under colour of office.d®rextra-territorial jurisdiction is establishetiakes
no sense to excludes from it acts done in an affeapacity”. InLord Phillips of Worth Matravers, op-cit,
p.661]
83'Alebeek, op-cit, p.226
88 bid, [Bianchi pointed out tha®nly Lord Phillip went a step further in saying tme rule of international
law requires that immunity be granted to individuaho have committed crimes of international law, |
Bianchi, op-cit, p.249]
8%inochet no3, 165, In: Alebeek, Ibid, p.236
#%bid
81sands, op-cit, p.46
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immunity ratione materig it is submitted that in light of the Pinochet judgment (and

developments in international criminal law in geneal) immunity ratione materia
cannot be applied when an individual (for instancea former head of state) is charged
with serious crimes under international law®*?

“This notion is based on the premise that imtrnational law provides that
individual criminal liability always attaches to certain grave acts. These acts, even if
accomplished by state officials, cannot be attrib@td solely to states. In short, there is
a fundamental inconsistency between the rule providg for individual criminal
responsibility and the rule on functional immunity of state officials, which aims at
absolving state officials from personal liability ty attributing their acts to their
respective states®*?

The judgment of the House of Lords opens theodr to the use of one national
court to prosecute an individual -even a former Hed of State- for acts occurring in
another state®**

The principle of ‘irrelevance of official camcity’ (that was established by
Nuremberg judgment), through the Pinochet case wadeveloped further in relation
to foreign national courts. As correctly was written by Professor Werle:

“In the case of crimes under international law,immunity ratione materiaeis

inapplicable not only to trials before internationd courts,®**but also vis-a-vis state

842%kemp, op-cit, p.180,[ICJ’s dictum on ratione madefin the arrest warrant case)could therefore weake
seriously dilute the practical importance of thedaark decision of the House of Lords in Pinochmet iés
enormous effects in the struggle against impumityGaeta Paola, Ratione Materiae Immunities ofiear
Head of State and International Crimes, The Hissalore case, 1 JICJ 2003, p.192]

83This assumption was nonetheless challenged byQhénl Arrest Warrant :the Court asserted that the
irrelevance of official capacity is provided forlgin conventional texts or in the statutes of inegional
criminal tribunals, thus implying that national etsushould respect the functional immunity accruimgtate
officials accused of the most serious internatianihes, In: Frulli, Taylor's Immunity, op-cit, ppl26-
1127

84sands, op-cit, p.47

84> See DR Congo v. Belgium, ICJ, Judgment of 14 Faiyr2002, §61.Thus the irrelevance of functional
immunity already arises from the fact that genwwnpra-national jurisdictioper definitionensupersedes
state governments and penal authority; see G. DahBrelbruck and R. Wolfrum, Vélkerrecht, Vol. 1/Z°
edn. (2002), p.1018; P. Robinson and G. Ghahramal;J 2008, p.981 at p.985. To the extent that
international jurisdiction is treaty- based, sushrathe case of the International Criminal Cotlng, parties
to the treaty have partially given up state immyrtiius this does not stand in the way of proseautiefore

163



judiciaries. This, too, is today anchored in customry international law. This
development gained significant momentum as a resutif the decisions of the British
House of Lords in the Pinochet Case®/®

It is submitted that the Pinochet rule on statemmunity is not only a manifestation
of state practice and opinio juris but is also in acordance with the hierarchy of
values of the international community®*’

The Pinochet Case was momentous because -fioe first time- sovereign immunity
was not allowed to become sovereign impuni§. The decision to remove Pinochet’s
immunity in England provided a precedent for limiting claims of immunity by
former Heads of State and opened the way for futurprosecutions®*°

The House construed English statutes in the lg of developments of international
human rights law and international criminal law to draw the line against giving

impunity to even a former Head of State who committd international crimes while

still in office.®°

the ICC. For immunities before the internationabiinals, see D. Akande, 98 AJIL 2004, p.407 atdpet
seq. In: Werle, ICL2009, op-cit, p.238

8%During a visit to London in 1998, Augusto Pinochets arrested on the basis of a Spanish arrestnvarra
and later a deportation request. On final appkallLaw Lords found that Pinochet was not protebted
immunity from arrest and deportation, see In re #gsig Pinochet Ugarte, High Court of Justice, judgnuod
28 October 1998, 38 ILM (1999), pp.68 et seq.; Ragi. Bartle and Evans, ex parte Pinochet, House of
Lords, judgment of 25 November 1998, 37 ILM (1998),1302 et seq.; judgment of 24 March 1999, 38
ILM (1999), pp.581 et seq. For details, see A. Bran10 EJIL 1999,pp.239et seq.; M. Byers, 10 Duke
Journal of Comparative and International Law (20@p)415 et seq.; M. Ruffert, 48 NILR (2001),p.5at1
pp.178 et seq.; P. Sands, 16 LJIL (2003), p.3path et seq.; J. M. Sears, 42German Yearbook of
International Law (1999), pp.125 et seq. In: Welthéd

84 4Nirth Steffen, Immunity for Core Crimes? The ICJisdigment in the Congo v. Belgium Case, 13 EJIL
2002, p.888

848Robertson, op-cit, p.347

89Diana Woodhouse, The Extradition of Pinochet: Ae@dhar of Events, in The Pinochet Casel,1(Madeline
Davis ed.,2006) In: Bernaz and Prouveze, op-@6§.

8%ittichaisaree, op-cit, p.59, [The principle of nsnmunity applies to violations of human rights ahd
laws of war and genocide, to violations of the [ivdlons against apartheid and denials of self-
determination, and, more specifically, to interoaéil terrorism, in: Paust J Jordan, Federal Jutisdi Over
Extraterritorial Acts, In: International Criminabk, Cases and Materials, 1996, p]J108
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B. Hissene Habre:

Introduction:

This case highlights the difficulties in the preecution of a foreign criminal before
national courts, especially when that criminal is @ormer Head of State accused of
international crimes.?>

Habre ruled Chad from 1982 to 1990, as Presdt of Chad, then fled to Senegal.
In Senegal he was charged on torture (that was conitted in Chad), under the 1984
UN Convention against Torture, which Senegal had ti#ied in 1986.

On 3 February 2000, the Dakar Regional Courtindicted former Chadian
President Hissen Habre on torture charges and pladehim under house arresf>?
An appeal court nevertheless ruled, on July 4, 200@hat Senegalese courts had no
competence to prosecute crimes that were not comrtatl in Senegaf™®

The Supreme Court of Senegal held, on leggdounds (which may seem specious)
that the Senegalese courts had no jurisdiction, noeven under the Torture
Convention®™*. On one hand, ‘Considering the fact that the Conwaion against
Torture is not self-executing and commands its sigrories to take all necessary
measures to implement the convention in national & the court affirmed that
Senegal should have reformed its national law to troduce universal jurisdiction
provisions to give competence to Senegalese tribusia®° On other hand, ‘Since the
indictment was based on Senegalese law, which didtrgive competence to Senegalese
tribunals to prosecute acts prohibited by the Conwvetion against Torture, Senegalese

tribunals could not prosecute Habre'®*®

81Bernaz and Prouveze, op-cit, p.376
8% amminga Menno. T, Lessons Learned from the Ezerof Universal Jurisdiction in Respect of Gross
Human Rights Offences, HRQ23(2001), p.971
83Arriaza and Mariezcurrena, op-cit, pp.287-288
84Cassese Antonio, The Role of International Courts Eribunals in the Fight against International
Criminality, op-cit, p.11
85Bernaz and Prouveze, op-cit, p.371
#%bid
165



Many human rights NGOs reacted to the judgma of the Dakar Court of Appeal
and the circumstances surrounding f*”. The victims appealed to the SenegaleS®ur
de Cassatiorarguing that, under article 7 of the Convention aginst Torture, each
signatory state has the obligation to bring to tri& or to extradite, anyone present in
its territory suspected of having committed acts oftorture, regardless of their
nationality or the country in which the crimes werecommitted 28

TheCour de Cassatiordid not accept those arguments, and upheld the rinig on
March 20, 2001, saying that “no procedural law give the Senegalese courts universal
jurisdiction to prosecute and to try accused (tortwers) who are found on Senegalese
territory when the acts were committed outside of &negal by foreigners; the
presence of Hissen Habre in Senegal cannot in and dself be ground for the
prosecution against him”*° Yet by its decision, which is not subject to appéathe
Court of Cassation put an end to any possibility ofprosecuting Hissen Habre in
Senegaf®®

The decision of UN Committee on Convention agst Torture of May 2006 stated
that Senegal’'s conduct was in violation of article$(2) and 7 of the Convention
against Torture 5!

Another group of victims (among whom three hd obtained Belgian nationality)

lodged a complaint before Belgian tribunals againsHabre®®? As the proceedings

before the Belgian tribunal continued, Chadian autlorities cooperated with the

8bid

8bid, p.372

89Brody Reed, The prosecution of Hissen Habre: Iatéonal accountability, national impunity, In: Aada
and Mariezcurrena, op-cit, p.288

80 progress Report of the Commission on the HissdmaH@ase, 27 June 2011,816 [printed from,
www.hrw.org last visited, 15.12.2011]

%lbid, §31 [In accordance with article 5(2), of #ienvention, the State party is obliged to adopt the
necessary measures, including legislative measoirestablish its jurisdiction over the acts refdne in
present communication. Under article 7, the Statéypnust prosecute or extradite]

%2The exclusive law for prosecuting crimes of intéioraal law which grant universal jurisdiction to IB&n
courts repealed in 2003. It did not affect the Hatase because the complainants were Belgian abjon
therefore, Belgian could exercise jurisdiction lmhea the passive personality principle, and thé tfzet
investigations had already begun, Bernaz and Peaywp-cit, p.373
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Belgian Judge Fransen, who adjudicated the case, wh he went to Chad to
investigate and to question victims and witnessé&®®

Finally after four years of investigation, Judje Fransen issued an arrest warrant
for Habre on September 19, 2008°* The same day, Belgium forwarded an
extradition request to the Senegalese authorities iorder to try the former Chadian
dictator % Once again the Senegalese Court rejected this reest.

The UN Committee considers that, by refusingot comply with the extradition
request, the State party has again failed to perfon its obligation under article 7 of
the Conventiorf®. It is a violation of international law to shelter a person who has
committed torture or other crimes against humanity, without prosecution or
extraditing him. 8¢’

On 18 November 2010, the Court of Justice ofi¢ Economic Community of West
African States in its judgment decided that Senegashould implement the African
Union mandate ‘within the strict framework of a special or ad hoc procedure of an
international character’.®®® After having suspended its negotiations by the Hel of
the delegation of Senegal, all legal options unswessfully were continued for trying
him, within the framework of ‘priority for an Afric an Solution’:

“1) Establishment of Extraordinary Chambersin the Competent Court of Chad,;
2) Establishment of Extraordinary Chambers in any éher African Country which is
a State party to the UN Convention against Torturewilling to try Hissen Habre;
3) Extradition to Belgium (It should be wted that Belgium started proceedings

against Senegal before the ICJ)

83bid, pp.373-374
84bid, p.374
83bid
8%rogress Report of the Commission on the HissemeH@hse, 27 June 2011, op-cit, §16
87 Spokesman for the UN High Commissioner for Humaghi: Rupert Colville, Geneva 12 July 2011,
[printed from,www.ohchr.org last visited,15.12.2011]
%8judgment ECW/CCJ/JUD/06/10 of the Court of JustiteProgress Report of the Commission on the
Hissen Habre Case, 27 June 2011, op-cit, §13
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4) Trial in Senegal for its legal responsibty under international law”. 8%°

This case, teaches us the importance of thgrinciple of the vicarious
administration of justice that is codified in 87(2§2) of StGB. If it was within the
obligation of States parties to the Torture Convenbn, this principle could solve the
matter. At least in the year 2011 Senegal wanted textradite Habre to Chad, but it
was not feasiblé”®. This principle is the practical measure for enfocement of

postulate,aut dedere aut judicare.

B.1: Waiver of Immunity:

Chad’s minister of justice, in a 7 October 202 letter to Daniel Fransen, the
Belgian judge, wrote that the former dictator ‘may not claim any immunity from the
Chadian authorities’.®"*

| now try to consider the effect of official vaiver of immunity by Chadian
authorities, for prosecuting him in Belgium courts. Unlike the Pinochet case, his
immunity ratione materiaeremains unaffected under the Torture Convention beause
the time of ratification by Chad (in 1995) was someears after Habre ceased the
office. Did he enjoy ratione materiae for officialacts done in his duration as Head of
State?

It is questionable whether such renunciation @as really required by international
law or whether current international law provides instead for a derogation from the

rules on ratione materiaeimmunities whenever a former Head of State facesharges

of international crimes.2"?

#9pid, §21

87%since the trial of Habre should proceed in accardawith international fair trial standards, hisraition
to Chad is not feasible. See more information abiwaiprinciple of vicarious administration of jusj in
Chapter 1, Section 1 of this dissertation.

87'The text of the letter was made public, furthethi® authorization of the Chad's Minister of Justime
Human Rights Watch and is available on its webait¢he following address: http:/www.hrw.org/homgea
In: Gaeta Paola, Ratione Materiae Immunities offearHead of State and International Crimes, Thaefis
Habre case, 1 JICJ 2003, p.186 [hereinafter, Gaataunity of Habre]

83bid, p.188
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In view of §61 of the ICJ’s judgmerit’® relying upon both below reasons, such
waiver by his own national State is effective. TheCJ held that the immunities
enjoyed under international law do not represent abar to criminal prosecution
including when the State -which a foreign ministerrepresents or has represented
decides to waive that immunity. The ICJ divided beween official acts and private
acts. In particular, the Court decided that for acs accomplished during the period of
office; there is an accountable to foreign nationatourts only with respect to the acts
performed in a private capacity®*

The first above founding of the ICJ was comct. Immunities of officials are rights
belonging to the state of the officidl’>. As was stated by Lord Millett, ‘State immunity
is not a personal right; it is an attribute of the sovereignty of the State®’® Since
immunity ratione materiaeis a rule under international law and the subjectof
international law are the States; certainly, this immunity belongs to Chad, not to
Habre.

However, the ICJ’s judgment for dividing between ‘official and private’ acts is
questionablé’’. It has raised criticism among scholars who arguéhat national case
law and other instances of international practice lkearly show that customary
international law allows for an exception to the rde of ratione materiaeimmunity in
the context of international crimes that applies toany State organ including former

high-ranking State officials such as former HeadsfcState and Government’®

8731¢J, Judgment of 14 February 2002, ,§61, In: 41l R002, pp.551-552

874Gaeta, Immunity of Habre, op-cit, p.189

87°Akande Dapo, The Legal Nature of Security CouneildRrals to the ICC and its Impact on Al Bashir's
Immunities, 7 JICJ2009, p.339[hereinafter, AkardeBshir's Immunities]

8%House of Lords, UK, Judgment of 24 March 1999, 13@ 11999, p.644

87’'See details in part C-3.7, from section 1 of thet {Chapter of this dissertation.

878Gaeta, Immunity of Habre, op-cit, p.189, passim
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As a result, customary international law wouldpermit foreign States to exercise
jurisdiction over the Sate official who performed tose acts in his or her official
capacity, even without the consent of the State loe she represented”’®

At this stage of development of international eminal law one must conclude that

functional immunity cannot be granted to state offtials that have committed crimes

under international law.%8°

89bid, p.189, passim

80zappala, Do Heads of State in Office Enjoy Immuigm Jurisdiction for International Crimes? Op:cit
p.611
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Section 3: Reflection of Punishment for serving Heads of

State in the ICC, Articles and Cases:

Introduction:

Until the ICC Statute entered into force, inérnational treaties were of lesser
important for international criminal law %', Today, the ICC Statute, a multilateral
international treaty, is the main source of internaional criminal law ®*2International

criminal law deals with the darkest side of humaniy.®®?

“The ICC Statute largely confirms and codifies the criminal law that exists under
customary international law. But the Statute also to some extent goes beyond iy
reflecting and systematizing customary law, and thsi makes its own independent

contribution to the development of international ciminal law”.884

The first President of the ICC has describethe adoption of the Rome Statute of
the ICC in 1998 as ‘a major step in a longstandingffort to establish a permanent
forum of international criminal justice’. ®° It is undeniable that something was
achieved in 1998 that had proved elusive in 1919 afersailles, throughout the
existence of the League of Nations, and even aftdre Second World War-that is,
agreement within the international community on the establishment of an

international criminal court 8 The creation of the ad hoc international criminal

84\erle,ICL2005, op-cit, p.45
82bid,[ The ICC Statute is the core document of internaficriminal law today, In: Ibid, p.24]
83 nternational criminal law is a branch of law tmadre than any other is about human folly, human
wickedness, and human aggressiveness, In: Ca3ses®ole of Internationalized Courts and Triburnals
the Fight against International Criminality, op;qit13
84See also R. S. Clark, in M. Politi and G. Nesi (gdéhe Rome Statute of the International Crimi@alirt
(2001), p.75 at p.79, In: Werle, ICL2005, op-cigP
¥%philippe Kirsch ‘Introduction’ in Herman von Hebdbhan Lammers & Jolien Schukking(eds)Reflections
on the International Criminal Court-Essays in HonofuAdriaan Bos(1999)TMC Asser Press, The Hague.
In: Kemp, op-cit, p.190
8°Adriaan Bos ‘The International Criminal Court: Arppective’ in Roy Lee (ed.) The International
Criminal Court — The making of the Rome Statute9@XIluwer Law International, The Hague464. In:
Kemp, Ibid, p.191
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tribunals no doubt added to the momentum of the proess that led to the adoption of

the Rome Statute®®’

The third generation of the international criminal court was created by treaty. In
the ICC Statute states expressed its will for remong functional and personal
immunities of a Head of State vis-a-vis the CourtHowever, similar to the SCSL,
immunity of serving Head of State of non-States padies remains controversial. This
situation will be more complex, when it is referredto the ICC by the UN Security
Council, because one must analyze the treaty-basesation under power of Chapter

VIl of the UN Charter.

8’Kemp, Ibid, p.194
172



A: Articles of the Rome Statute:

Jurisdictional immunity may well bar prosecuion for a certain period or for
certain offences; it cannot exonerate the person twhom it applies from all criminal
responsibilitie$®® The ICC, like its earlier models at Nuremberg, Tle Hague, and
Arusha, seems targeted at the major criminals respwible for large-scale
atrocities 2%

At the moment, by ratification, acceptanceapproval or accession of the Rome
Statute, more than 120 States are in agreement tager to end impunity of their
officials.

The analyses whether immunities have no efteany more vis-a-vis the ICC must
begin by examining the text of the Rome Statute. Tavprovisions of the Statute have
responded particularly to questions of immunity: aticle 27(both paragraphs) and

article 98(1).

A.1: Article 27(1) under conventional interngional law:

The ICC Statute takes a categorical position in article 27 and removes
substantive and temporal immunity’®®. The article 27(1) as removal of substantive

immunity provides that:

This Statute shall apply equally to all persons witout any distinction based on official capacity.
In particular, official capacity as a Head of Stateor Government, a member of a Government or
parliament, an elected representative or a governnm official shall in no case exempt a person from
criminal responsibility under this Statute, nor shdl it, in and of itself, constitute a ground for

reduction of sentence.

88%Cassese, When May Senior, op-cit, p.862

89%Schabas William A, The International Criminal CoAr€Commentary on the Rome Statute, 2010, p.422,
[hereinafter, Schabas, ICC Statute]

89%Bassiouni, ICL2008,Vole.l, op-cit, p.53, emphasisied, [Thus, in principle the ICC can issue ansarre
warrant against any high-ranking official, In: Elalsti Samar, The Legality of the International Criadi
Court's decision against Omar Al-Bashir of Sud@n|L62010/11, p.383]
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It begins by affirming that the Rome Statute pplies ‘equally to all persons®®*

Similarly, Muslim jurists have unanimously held the view that the head of state and
government officials are accountable for their condct like everyone els&?

Since functional immunity has been removed as substantive defense, it does not
divert the responsibility from State official to his or her State. Thus, in this provision
like previous international criminal courts, is expressed the term ‘responsibility’8%®

Article 27(1) does not define a defence, rathet excludes one. It rejects the plea of
official functions as a Head of State and listingtfiough not exclusively®%) some other
high ranking state officials. The principle also aplies to all ‘officials’, including those
who hold de factoauthority. 8%

This provision clearly excludes the availabty of the doctrine of ratione materiae
immunities for official acts in the case of crimeswithin the jurisdiction of the
Court®, It clearly refers to immunities ratione materiae regardless of whether they
are provided for in international or in national law.%’

There is no doubt that article 27(1) as a vier removes any plea of immunity
ratione materiaefrom relevant officials of States parties to the Bme Statute. What
about functional immunities of state agents of norstates parties?

In the field of international legislation,pursuant to the traditional doctrine ‘The

State cannot be bound by any treaty to which it imot a party or to which it has not

8%Lequally to all persons’, that recalls the opersegtence of article 14 of the International Covénan
Civil and Political Rights, which is a fair triatqvision: ‘All persons shall be equal before therts and
tribunals’, In; Schabas, ICC Statute, op-cit, p.448
892Badar Mohamed Elewa, Islamic Law(Shari'a) and thisdiction of the International Criminal Court, 24
LJIL 2011, pp.430-431, (In accordance with Arti¢l@7 of the Constitution of Iran, The leader is ddqaall
other citizens in the eyes of law)
83n the Nuremberg and Tokyo Charters (articles 7&néspectively), also in the ICTY and the ICTR
Statutes (articles 7.2 and 6.2, respectively), esged the terfmesponsibility’ like article 27(1) of the Rome
Statute. In contrast, only in article 27(2) of th&C Statute used the tershall not bar’ because the
personal immunity operates as a procedural defense
89See D. Akande, 98 AJIL(2004),p.407at pp.419 et €@qTriffterer, in O. Triffterer(ed.), Commentaon
the Rome Statute of the International Criminal Go2f edn. (2008), Art.27, marginal nos.16 et seq.; In:
Werle, ICL2009, op-cit, p.238
89%aradzic et al. (s.IT-95-5-R61 & IT-95-18-R61), Befal, 16 May 1995, In: Schabas, ICC Statute, op-ci
p.448
89%Gaeta, Immunity of Habre, op-cit, p.193
89Gaeta, Official Capacity and Immunities, op-ci9 8
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given its free consent®® Thus, the answer certainly depends on whether adie
27(1), reflects a rule of customary international dw, because ‘the norms possess

customary law character, represent general internabnal law and apply even to non-

state parties’ %

A.2: Article 27(1) under customary internationallaw:

First of all, | must consider the subject inview of the ICJ:

The ICJ held that, “The Court has also examined the rules concerninghe immunity or

criminal responsibility of persons having an offiai capacitycontained in the legal instruments creating
international criminal tribunals, and which are specifically applicable to the latter (see Charter ofthe
International Military Tribunal of Nuremberg, Art.7 ; Charter of the International Military Tribunal

of Tokyo, Art.6; Statute of the International Criminal Tribunal for the Former Yugoslavia, Art.7,
para.2; Statute of the International Criminal Tribunal for Rwanda, Art.6,para.2; Statute of the
International Criminal Court, Art.27). It finds that these rules likewise do not enablé to conclude that

any suchexceptionexist in customary international lawin regard to national courts”.”*

Cassese has held that the ICJ here states the principle of irrelevance of
official capacity only applies to international criminal tribunals and that ‘no such an
exceptionexists incustomary international lawin regard to national courts’.***

Customary international law provides that heds of states and other public
officials who are no longer in office cannot bendfifrom substantive immunities for
acts that are violative of international criminal law.>*?

In accordance with Professor Werle: “The facthat a perpetrator acts in his or

her official capacity does not affect his or her reponsibilities under international

8%castro Rial J. M, States, Sovereign Equality, Incy€lopedia of Public International Law, Elsevier
Science Publishers B.V, 1987,passim, p.479, (lom@ance with articles 34 and 35 of the Vienna
Convention on the Law of Treaties, these provisizarsnot create obligation for third States, untgsgheir
direct consent)
89%erle,ICL2005, op-cit, p.50
99y, Judgment 14 February 2002,858, op-cit, p.Biphasis added
9IA Cassese(2002)865, In: Alebeek, op-cit, p.242,lesjs added
2Though it is not clear as to which of the 28 catisgoof international crimes are included in this
exception, In: Bassiouni, ICL2008, Vole. I, op-qt61
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criminal law. Immunity ratione materiaethus does not affect the commission of
crimes under international law. This view of immunty under international law is
recognized in customary international law”?%

In view of the foregoing, article 27(1) reflets a rule of customary international

law. Thus, immunity ratione materiae cannot shield state officials of non-States

parties to the Rome Statute.

A.3: Article 27(2) with conventional nature:

Perhaps as a result of doubts as to whethertadle 27(1) completely removes the

possibility of reliance on immunities in proceeding before the ICC, article 27(2)

contains an explicit denial of international and n#onal law immunities® It

provides:

Immunities or special procedural rules which may atach to the official capacity of a person,
whether under national or international law, shall not bar the Court from exercising its jurisdiction
over such a person.

The second paragraph of article 27 concerns éhimmunities that exist by virtue of
customary international law, and that protect Headsof States, and that extend to

other senior officials such as foreign minister§>. Article 27(2) refers to immunities

9%3see Prosecutor v. Blaskic, ICTY (Appeal Chambegision of 29 October 1997, §41, “The general rule
under discussion [that the individual organ mayb®held accountable for acts or transactions peed in
its official capacity]is well established in intetional law... The few exceptions ...arise from the n@oh
international criminal law prohibiting war crimegjmes against humanity and genocide. Under these
norms, those responsible for such crimes cannakimmmunity from national or international juristion
even if they perpetrated such crimes while actmtieir official capacity”, Prosecutor v. FurundgzijCTY
(Trial Chamber), judgment of 10 December 1998, §44Qassese, International Criminal Law® &dn.
(2008), p.305; H. Fox, in L. C. Vohrah et al. (¢ddan’s Inhumanity to Man(2003), p.297 at p.300; O.
Triffterer, in O. Triffterer (ed.), Commentary oimet Rome Statute of the International Criminal Coaift
edn. (2008), Art.27 marginal no.12. In part, thelevance of functional immunity is justified byetfact that
international crimes are always ‘private’ acts;ghtinere is from the start no place for a presurnpdif
functional immunity. In this spirit, see, e.g., @®ngo v. Belgium, ICJ, judgment of 14 February 2002
separate opinion of Judges Higgins, Kooijmans aner@enthal, ICJ Rep.2002, p.3, 885, and separate
opinion of Judge van den Wyngaert, 836. For alyglrery skeptical view, see A. Cassese, 13 EJ00@),
p.853 at pp.866 et seq. The fact, above all, trdddlares the most serious crimes of internatiooatern to
be private matters militates against this viewWarle,ICL2009, op-cit, p.237
%9Akande, Immunities and ICC, op-cit, p.420
9%°Schabas, ICC Statute, op-cit, p.449
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ratione persona®®. It has no counterpart in the Nuremberg or Tokyo Tribunal
agreements or in the ICTY and ICTR Statutes”’

Article 27(2) conclusively establishes that ate officials are subject to prosecution
by the ICC and that provision constitutes a waivelby States parties of any immunity
that their officials would otherwise possess vis-gis the ICC*®, This provision clearly
defines jurisdiction of the Court that | call ‘juri sdiction over immunity from
jurisdiction’.

Since States parties are bound by provisiong the Rome Statute, as a multilateral
treaty, without any doubt article 27(2) removes immnity ratione personaefrom
relevant officials of States parties. Is this waivweof immunity applicable among States
parties, for proceedings vis-a-vis the ICC? In thigespect, | try to consider this article

and article 98(1) of the Rome Statute, together.

A.4: Articles 27(2) and 98(1) with conventiorianature:

First of all, | try to create a question: inaccordance with article 27(2), personal
immunities (whether under national or international law) shall not bar the Court
from exercising its jurisdiction. Pursuant to article 98(1), the Court must first obtain
the cooperation of third States for the waiver of which immunity’?

“Article 27 confirms the historic evolution towards the non-applicability of
immunities for persons holding certain official po#ions with respect to certain
international crimes. However, article 98 subordingées the ICC’s exercise of

jurisdiction to other international obligations”. °°°

%Gaeta, Official Capacity and Immunities, op-ci9 8

%’Akande, Immunities and ICC, op-cit, p.420

8hid

9Bassiouni, ICL2008, V.1, op-cit, p.60 and margini6
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On one hand, the Court has no independent p@&ns of arrest and must rely on
national authorities®*® for arrest and surrender wanted persons to the Coti. On the
other hand, “All States participating in the negotations in Rome had concerns about
conflicts with existing international obligations. There are provisions within Part 9,
including article 98 which address that concern®®**

“The solution achieved was to place an oblitjan on the Court not to put a State
in the position of having to violate its internatical obligations with respect to
immunities. Thus, the Court is obliged to seek coapation from the third State,
before pursuing the request*?

Consequently, immunity that has been mentiomnkeby the article 98(1) becomes

important in practice. This provision provides that

The Court may not proceed with a request for surreder or assistance which would require the
requested State to act inconsistently with its olgiations under international law with respect to the
state or diplomatic immunity of a person or properly of a third State, unless the Court can first obtm

the cooperation of that third States for the waiverof the immunity.

“The true scope of article 27(2) can only beappreciated if one reads it in
conjunction with article 98(1), which is the only ¢her provision of the ICC Statute
expressly making reference to personal immunitiesnder international law. Article
98(1) is part and parcel of the set of rules goveimng cooperation of contracting states
with the ICC. It bars the Court from proceeding with requests for surrender or
assistance whenever the requested state, in order éxecute such requests, would be
required to breach its international undertakings in the area of immunities, including

personal immunities vis-a-vis a third state™*3

*%Akande, Al Bshir's Immunities, op-cit, p.338, passi

“prost Kimberly and Schlunck Angelika, In: O. Trife,(ed.), Commentary on the Rome Statute of the
International Criminal Court, 1999, p.1131

*1%bid, passim

93As a matter of fact, Article 98(1) makes referetéiplomatic immunities’, a term which is howevier
many respects equivalent to that of ‘personal imitrasi, In: Gaeta Paola, Immunities and Genocide, |
The UN Genocide Convention, P Gaeta(ed.), 20081p.3
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Therefore, under article 98(1), the ICC may notproceed with a request for
surrender which would require a State party to actcontrary to its international
obligations in regard topersonal immunitiesof a person of a third State.

The words ‘third State’ in article 98(1) retums to ‘which state’. The view that it is
not apply to officials of States parties has beeroofirmed in attention to text of the
Rome Statute, also from ratifications of some ICC arties.

States parties waived personal immunities nainly vis-a-vis the ICC, but also vis-
a-vis the States parties to the ICC, as far as coemtion with the Court is
concerned**. As held by the Pre-Trial Chamber of the ICC, ‘aceptance of article
27(2) of the Statute, implies waiver of immunitiegor the purposes of article 98(1) of
the Statute with respect to proceedings conductedylthe Court’.%*°

In attention to the text of these two articlesas correctly has been concluded by
below commentators, States parties have acceptedmeval of personal immunity
under international lawby article 27(2), thus they cannot benefit from sch immunity
under article 98(1).

A State party whose national was sought on therritory of another State party
could not rely upon article 98(1) as an obstacle tarrest and surrender, because in
accordance with article 27(2) it would not be in aposition to invoke State or
diplomatic immunity under international law. °*°

In the relationship between the requested (otracting) state and other
contracting states, such a waiver is not necessargjnce contracting states have

accepted the provision embodied in article 27, acoding to which no international

*VErulli, Taylor's Immunity, op-cit, p.1129, [see tbeposite view, according to Claus Kress and Kiryber
Prost, it applies to any State other than the retgdeState (either party or non-party State). Tiaese this on
the use of the expression ‘State not party torémty’ in other provisions of Part 9 when the intisrto refer
to non-party States, in: Claus Kress and KimberbsP ‘Article 98’, in Triffterer , Commentary, 606, In:
Schabas, ICC Statute, op-cit, p.1041]

IcC, PTC I, ICC-02/05-01/09-139, Decision 12 DecemP011, Decision on the failure by the Republic
of Malawi, 8§18, printed fromww.icc-cpi.int(last visited, 13.12.2011)[hereinafter, Decisi@1R2.2011]
1°Schabas, ICC Statute, op-cit, p.1040
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immunity can bar the exercise of the court’s jurisdction (including the issuance of
warrants of arrest against persons enjoying interntonal immunities).?*’

In sum, State parties have agreed for removintheir personal immunities under
international law. They would not be in a positionto rely on such immunities among
themselves for proceedings before the ICC. Thus, tainly the words ‘third State’ in
article 98(1) does not refer to States parties.

Therefore, State parties are in agreement witeach other for exercising ICC’s
jurisdiction and execute the Court’s request for arest and surrender of their Heads
of State, because ‘The ICC Statute contains a deragjon from the international
system of personal immunities for charges of intemtional crimes’.**® Does this
widespread derogation by States parties, create aphtions for non-States parties?

Despite the ICC’s jurisdiction over immunity from jurisdiction, article 98(1) of
the Statute bars'® the Court. A problem of coordination between artide 98(1) and
article 27(2) therefore arises, but this problem ca easily be solved if one construes
the words ‘third State’ in article 98(1) as referring to ‘non-contracting states’®?°

As has been explained regarding the lastrqvision, “Part 9 of the Statute
imposes an obligation on parties to cooperate withequests from the ICC for the
arrest and surrender of persons on their territory. However, States parties would
breach their international obligations to nonparties if they arrested and surrendered
to the ICC an official of a nonparty who is entitlel to immunity from arrest and

prosecution. In these circumstances, article 98(1)y directing the Court not to

proceed with a request for arrest, ensures that IC(parties will not be placed in the

’Gaeta, Immunities and Genocide, op-cit, p.331

Hhid

9 The Court isbarred from requiring a state to arrest and surrendereign diplomat of a state not party to
the Statute, In: Wirth Steffen, Immunities, RelaRrdblems, and article 98 of the Rome Statute, U2 C
2001, p.454],[Article 98 may in practice and congr the wording of article 27bar the Court from
exercising its jurisdiction over such a person,Tiriffterer Otto, In; Commentary on the Rome Statof the
International Criminal Court, op-cit, p.513]

92%Under this interpretation, a waiver of immunityaisiecessary condition to the execution of arrestanss

or transfers only in those cases where the reqiliéstatracting) state is internationally obligedéspect

the immunities of statamot partyto the Statute, In: Gaeta, Immunities and Gengdaigecit, p.331
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position of facing competing legal obligations tohte ICC and other states. Thus, the
Court itself is prevented by international law from taking steps that would amount to
a violation of those immunities”®?* Article 98(1) is practically important for states

that are not party to the ICC Statute because it pevents parties from arresting and
surrendering officials or diplomats of non-partiesto the ICC, where those official or
diplomats have immunity in international law.%*

The PTC notes that there is an inherent tensiobetween articles 27(2) and 98(1) of
the Statute and the role immunity plays when the Qart seeks cooperation regarding
the arrest of a Head of Staté®

The tension can easily be solved and meanigiyen to both provisions by making
a distinction between immunities accruing to non-pdies to the ICC Statute and
those accruing to ICC parties®®*

This distinction between the position of pdres and non-parties is supported by
the national legislation of some ICC parties®® For example, under section 23(1) of
the United Kingdom’s International Criminal Court A ct of 2001, ‘any state or
diplomatic immunity attaching to a person by reasonof a connection with a state
party to the ICC Statute’ does not prevent his or ler arrest in Britain or surrender to
the Court. However, where the state or diplomaticrnmunity attaches by reason of a

connection to a non-state party, section 23(2) irffect provides that proceedings for

92Yin particular, the ICC would be prevented from eissuing an arrest warrant under article 58 of the
Statute, In: Akande , Immunities and ICC, op-cid2d, [It should be realized that article 98 shaudd only
secure the obligations of state parties to noregtatties, it should secure the obligation of theiitself
towards non-state parties, In: Alebeek, op-cit8f]2

%22Akande Dapo, The Jurisdiction of the InternatioBeminal Court over Nationals of Non-Parties: Legal
Basis and Limits, 1 JICJ 2003, p.640, (Since the has jurisdiction over nationals of non-parties fo
committing crimes in the territory of a State pa#igo for the situation refer by the UN Securiyu@cil to
the Court, article 98(1) has practical importarmenfon-States parties)

92pre-Trial Chamber I, Decision 12.12.2011, op-cX7 §

92%akande, Al Bashir's Immunities, op-cit, p.339

925 Art.6,Swiss Federal Law on Cooperation with thednational Criminal Court (2001) which permits
arrest despite any question of immunity but prosittee Swiss Federal Council shall decide on ‘qoasif
immunity relating to article 98 in conjunction wititicle 27 of the Statute which arise in the cews
execution of the request’, In: Ibid
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arrest and surrender may continue only where the no-state party has waived
immunity. 92

Canada, which has legislation that providethat no immunity shall bar execution
of a request for arrest by the ICC?’, has also taken the view that article 98 should be
interpreted as requiring the Court not to issue reaests for surrender where this
would require violation of immunities of non-parties ®?®

As a result, under conventional internatioal law: on one hand, ‘States parties
waived personal immunities not only vis-a-vis the@C, but also vis-a-vis the States
parties to the ICC’.%%° On the other hand, ‘The immunity of officials of ronparties
applies not only in relation to States parties, bualso in relation to the ICC itself 3%°

‘When requests for cooperation involve the ugstion of personal immunities of

officials of a State not party to the Statute, theCourt may not make requests for
cooperation entailing, for the requested State, ai®ation of international rules on

personal immunities to the detriment of a State noparty to the Statute’ ***

92%/irtually identical provisions and languages aredid the relevant legislation of Malta and Ireland
International Criminal Court Act 2001, c¢.17, 823(@); International Criminal Court Act, 2002,
c.453(Malta) (inserting a new Art.26S into the BExlition Act, ¢.276, whose §(1) and § (2) are idwltio
§23(1) and (2) of the UK Act); International CriralrCourt Bill, 2003, No. 36, 860(1) Ireland, to theme
effect, In: Akande, Immunities and ICC, op-cit, 224
92’Extradition Act 1999, section 6.1, In: Ibid
9%3ee the joint paper circulated by delegates froma@a and the United Kingdom at the July-August 1999
session of the ICC Preparatory Commission, quoye.tBroomhall, International Justice and the
International Criminal Court: Between Sovereigntyl ahe Rule of Law(Oxford: OUP, 2003), 144. Indbi
9% rulli, Taylor's Immunity, op-cit, p.1129
9%kande, Immunities and ICC, op-cit, p.421, [Theited application to nationals of State partieséatts
an understanding that article 27(2) does not afgphationals of non-States parties. Because thisuinity
exists by virtue of customary international lawat®s can abandon the immunity that they themselves
possess under international law, but they cannateaty deprive it from third States, that have not
renounced such immunity, Schabas, ICC Statutejtppg450 and452]
%lGaeta, Official Capacity and Immunities, op-cit,@00, passim
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A.5: Article 27(2) as a rule of customary internatonal law:

Any alteration of international law by treaty has legal validity only for the
signatory powers and those only who later on accedxpressly or submit to it tacitly
through custom 32

The question thus arises whether or not customga international law recognizes
jurisdiction irrespective of personal immunities bdore international criminal
tribunals. Does article 27(2) codify a new rule ofcustomary international law?
According to the perspective of famous professorshé following should be
considered:

Professor Werle has written: “The effect of imnunity on trials falls away
completely in the case of prosecution by an interi@nal court. This is now
underscored in article 27(2) of the ICC Statute forprosecution of crimes under
international law by the ICC. There is good reasorlso to presume aorresponding®

rule of customary international law’**The exclusion of immunity in customary

932 Oppenheim L. International law A Treaties, VoleEighth Edition, 1955, pp.263-264, [The sources of
international law include treaties and customatgrimational law. While treaties bind only those vere
signatories, customary international law arisesoftihe general practice of states, Canada, (Q@ntari
Supreme Court), Bouzari v. Iran, 858, 124 ILR, 2§44
93professor Werle, explicitly recognized removalmfiunity ratione materiae under customary
international law, however, in regard to immunigione personae has written, ‘There is good reatsmto
presume &orrespondingule of customary international law’. From thisiqtacan conclude that, in view of
him, removal of personal immunity is gradudiading towards the formation of a rukéhich universally
recognized as part of customary international law.
94The question is disputed in the literature, se@4&eta, in A. Cassese, P. Gaeta and J. R. W. Ds(afs),
The Rome Statute of the International Criminal €0vol.1(2002),p.975 at pp.988, 995,1000, whicbsse
no basis in customary law, but cadlslege ferenddor a presumption that immunity can be overcome at
least if ‘it appears to be legally impossible oratnonlikely for the alleged perpetrator to evebbaught to
justice’; P. Sands, 16 LJIL(2003), p.37 at p. 38JRrpmann Wittzack, 44 Archiv des VdlkerrechtsqQgp
p.33 at pp.38 et seq. See also Prosecutor v. M€ TY (Trial Chamber), decision of 8 November
2001, 826 et seq., 33. Before the ICC Statute weatforce, the irrelevance of procedural immunitys
inferred as a corollary to the exclusion of substenmmunity: “The absence of any procedural imityin
with respect to prosecution or punishment in appadg judicial proceedings is an essential corgliHrthe
absence of any substantive immunity or defenogoltld be paradoxical to prevent an individual from
invoking his official position to avoid responsibylfor a crime only to permit him to invoke this
consideration to avoid the consequences of thporesbility.” See 1996 Draft Code, commentary ohAr
In: Werle,ICL2009, op-cit, p.239

183



international law will henceforth be significant primarily in regard to the possible
trial of top representatives of non-party states bythe ICC”. 9%

It has been argued that article 27(2) codds an existing principle of customary

936 937

international law™", that the ICJ in the Arrest warrant case recognizd it*>'. In

accordance with Professor Cassese ‘It seems justidi to hold that under customary
international law personal immunities of state offcials may not bar international

criminal courts and tribunals from prosecuting and trying persons suspected or
accused of having committed international crimes, mat any rate the criminal

offences over which the relevant international coutror tribunal has jurisdiction’. **®

The formal absence of immunities in extantternational courts and tribunals,
along with the widespread ratification of the RomeStatute, might, as Bassiouni
posits, have elevated the inapplicability of immuries in international courts that
prosecute international crimes to the level of custmary international law.%*

Immunity for Heads of State before internatimal courts has been rejected time
and time again dating all the way back to World War I, and international
prosecutions against Head of State have gained wifgead recognition as accepted
practice®®.

Assessment: In particular, as the ICJ made clean the North Sea Continental

Shelf cases, the existence of a rule of customantarnational law requires that there

935 See Prosecutor v. Al-Bashir, ICC (Pre-Trial Charpbaecision of 4 March 2009, §40 et seq. In: Werle
Ibid, p.240,

93%Gaeta, Immunity from Arrest, op-cit, pp.324-325

%’Azmayesh Seyed Ali, notes from International Criahibaw Course, 2011

9%Cassese, ICL2008, op-cit, p.312, [The rationalddoeign state officials being entitled to raisegomal
immunity before national courts is that otherwisdional authorities might use prosecution to unduly
impede or limit a foreign state’s ability to engageénternational action. Cassese emphasized himtianger
does not arise with international courts, which‘totally independent of states and subject tastriles of
impartiality’, In: Cassese, Ibid][ However, as iglihknown, the American representatives, in connect
with their concerns about the jurisdiction of theu@ and the potential for politicized prosecutibad
concluded agreements with 99 countries to protgainat the possibility of transfer or surrendetlofted
States persons to the Court, UN Doc. S/PV.5158Ip.&chabas, ICC Statute, op-cit, p.1044]

9%Drumbl Mark A, Immunities and Exceptions, In: Bassii M Cherif, International Criminal Law, Vole
11, 3" edition, 2008, p.238Jf can be assumed that if number of state-paréiashes two-thirds of the U.N.
member-states, it would become a new customarynatienal legal principle that no immunities,
substantive or temporal, apply to the crimes withim Court’s jurisdiction In: Bassiouni, ICL2008pM. I,
p.61, margin no.127]

*®Decision 12.12.2011, op-cit, §38 and §39,passim
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be 'a settled practice’ together withopinio juris.*** Moreover, as the ICJ has also
observed, “It is of course axiomatic that the matdel of customary international law
is to be looked for primarily in the actual practice and opinio juris of States, even
though multilateral conventions may have an importat role to play in recording and
defining rules deriving from custom, or indeed in @veloping them” 42

Therefore, in determining whether there is aule of customary international law,
one must consider whether there is a widespread ancbnsistent state practice and
whether states accept that they have a legal obligian to follow that practice.®*®

In attention to lack of state practice in formof judgment of national courts vis-a-
vis serving high ranking foreign State officials, wth reference to opinio juris and
national legislation, in particular number of States that now were ratified the Rome
Statute, it seemed to me that in no far future, toprepresentatives of non-States
parties lost their personal immunities under custorary international law.
Consequently, trial of such representatives, irreleant of personal immunity, even for

commitment of crimes (within the jurisdiction of the ICC), in territory of States

parties, and in the case referral by the Security Guncil, will be possible.

%INorth Sea Continental Shelf cases(Germany/Denn@ekmany/ Netherlands), Judgment, I. C. J. Reports,
1969, p.44, 877, In; ICJ, Decision 3 February 2@&rmany v. Italy, 855

%43CJ, Case concerning the Continental Shelf, Libyadtd(1985) §27, In: Ibid

*30Oppenheirts International Law (9ed.), vol.1(New York: Longman) at 902-3, In: OraBupreme

Court, Bouzari v. Iran, 858, 124 ILR, p.442
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B: Cases:

There are three cases, for exercising the ICEjurisdiction against Heads of State,
Laurent Gbabgo, Omar Al Bashir, and Muammar Gaddafi. All of them are exercised
against non-States parties. However, the source axercise of jurisdiction was
different.

Cote d’lvoire, as accepting State, without ratying or acceding to the Rome
Statute, had accepted the jurisdiction of the ICC n 18 April 2003%** by issue the
declaration under article 12(3) of the Statute.

Cote d’lvoire, Uganda, and Palestine have all ade declarations in accordance

with article 12(3).>* This provision provides that:

Article 12(3): If the acceptance of a State whichsinot a Party to this Statute is required under
paragraph 2, that State may, by declaration lodgedwith the Registrar, accept the exercise of
jurisdiction by the Court with respect to the crime in question. The accepting State shall cooperate

with the Court without any delay or exception in acordance with Part 9.

Sudan and Libya, as non-States parties, sawdin situation by the UN Security
Council referred to the ICC’s Prosecutor. The relatonship between the Security
Council and the ICC is reflected in article 13(b) 6the Rome Statute:

Article 13: The Court may exercise its jurisdiction with resgect to a crime referred to in article 5

in accordance with the provisions of this Statutefi
(b): A situation in which one or more of such imes appears to have been committed is referred to

the Prosecutor by the Security Council acting undeChapter VIl of the Charter of the United Nations;

If situations in which it ‘appears’ that such crimes have been committed are

referred to the Prosecutor by the UN Security Counit under Chapter VII of the UN

%440n both 14 December 2010 and 3 May 2011, the Rresjdof Cote d'lvoire confirmed the country’s
acceptance of this jurisdiction.
%*Schabas, ICC Statute, op-cit, p.289
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Charter, the Court has jurisdiction over the crimes regardless of the place of
commission or the nationality of the perpetrator’*®

Under this scenario, the nationals of any UN nmeber States may be prosecuted by
the ICC even if the State on the territory of whichthe conduct in question occurred
or the State of which the person accused is a natial are not parties to the Statute
947

and have not made a declaration in accordance witarticle 12(3)

Let us consider these cases, separately, foradyzing the immunity question:

B.1: Laurent Gbabgo:

He was President of Cote d’lvoire, from 2000 ntil his arrest in April
2011.Following the 2010 Presidential election, Gbgb challenged the vote count,
alleged fraud, and refused to stand down.

“In UN Security Council resolution 1975, insted of referring the situation in Cote
d’lvoire to the ICC, the Council merely noted thatif Cote d’lvoire -which is not a
party to the Rome Statute-, were to file a declaran accepting ICC’s authority to
exercise jurisdiction with respect to these eventshe door to prosecutions could be
open. In May, Ouattara affirmed his government’'s aceptance of the Court’s
jurisdiction”. %48

On June 2011, the Prosecutor filed his requestor authorization of an

investigation into the situation in the Republic ofCote d’lvoire in relation to post-

election violence.

%%See ICC Statute, Art.13(b).For the legal naturtheflCC, see S. R. Luder, 84 International Reviéihe
Red Cross(2002), pp.79 et seq., and K. S. Gallént JIL(2003), pp.553 et seq. In: Werle,ICL2005;aip
p.70

%A state which is not a party to the Statute mapgeize the court’s jurisdiction over a specifioneei or
situation by making a declaration pursuant to Erti@(3). Bourgon Stephane, Jurisdiction Ratione
Temporis, In: The Rome Statute of the Internati&@@ninal Court, Vole |, op-cit, pp.552-553
%“®Mohamed Saira, Introductory Note to UN Security iciiResolution 1975 on Cote d'lvoire, In:50 ILM
2011, p.504
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After permit of the Pre- Trial Chamber Ill, f or opening an investigation, on
October 2011, the Prosecutor filed an applicationdr the issuance of a warrant of
arrest for him on four counts of crimes against huranity.

The Chamber finds that there are reasonablergunds to believe that Mr. Gbabgo
bears individual criminal responsibility. Thus, on 23 November 2011, he issued and
circulated an arrest warrant against him. He was tle first Head of State to be taken
into the Court’s custody.

In attention to consent of his national Sta to jurisdiction of the ICC, on 2003, it
was confirmed, on December 2010 and May 2011, byetmew President. Practically,
his transfer to the Court by his national authorities waived his immunity, unless his
challenge was correct about the Presidential eleom. If so, | must consider
jurisdiction of the ICC and personal immunity of him as serving Head of State, under
the terms and conditions of article 12(3), and partularly its effect over the

immunity.

B.2: Security Council’s Referrals:

Darfur: “The Sudan situation has been on the internationlaagenda at least

since late 2003. In mid-2004, the humanitarian cris in Darfur was expressly linked
to international peace and security, in Security Concil resolution 1556. This paved
the way for the Security Council, after a report onthe best way forward from the
Commission of Inquiry, in resolution 1593, to decid that the situation in Darfur
ought to be referred to the ICC" %%

Three years after the Security Council requeéed the ICC’'s Prosecutor to

investigate in Darfur, the Prosecutor has concludedthat there are reasonable

%Cryer Robert, The Definitions of International Cesin the Al Bashir Arrest Warrant Decision, 7 JICJ
2009, pp.283-284
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grounds to believe that Omar Hassan Ahmad Al Bashibears criminal responsibility
in relation to genocide, crimes against humanity ashwar crimes.

On 4 March 2009, Pre-Trial Chamber | of the CC issued a first warrant for the
arrest of the President of Sudan and some high-ramikg leaders of Sudan. The crime
of genocide is not included in the warrant issuedof the arrest of Al Bashir. After the
appeal of the Prosecutor, the Appeal Chamber issuetthe second warrant of arrest
for him about genocide charge on 12 July 2010.

The ICC requested some States to bring him ttrial. However, these did not

execute the request, even some ICC parties withihe African continent.
Libya: The new referral by the Security Council was reslition 1970, on 26

February 2011, to refer the situation in the Libyato the Prosecutor of the ICC. This
situation was referred to the ICC only one day aftethe Human Rights Council

%0 to the matter had been passed. The Prosecutor opsthan investigation

resolution
on 3 March 2011.

Muammar Gaddafi, Head of State of Libya, was leeged with crimes against
humanity over the civilian population of Libya and of use of force against them. On

27 June 2011, the PTC issued the Arrest warrant agsst him. The ICC requested

again some States to bring him to justice. But delatof him ended the proceeding.

B-2.1: Pre-Trial's Decision:

The PTC held for both cases under the same gscription. It held that “the
current position as Head of a state which is not party to the Statute has no effect on
the Court’s jurisdiction. The Chamber reaches thisconclusion on the basis of the

four following considerations”.>>*

9%The Human Rights Council resolution A/ HRC/S-16125 February 20111
%lg41and §42 of Decision 4 March 2009, In: Decisi@rl2.2011,0p-cit, §2, [The Chamber also notes that,
consistent with its findings in the Al Bashir Casiee official position of an individual, whether beshe is a
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First, the Chamber notes that, according to the Pramble of the Statute, one of the core goals of

the Statute is to put an end to impunity for the pepetrators of the most serious crimes of concern to

the international community as a whole, which ‘musihot go unpunishedi952

The Chamber made reference to putting an endo impunity; clearly, the
pursuance of this goal, whatever its importance andegitimacy, does not per se
constitute the legal basis which can entitle the IC to disregard the immunities of
incumbent heads of state or of any other person ptected by immunities under

customary international law >

“Second, the Chamber observes that, in order to adtve this goal, article 27(1) and (2) of the
Statute provide for the following core principles: (i) This Statute shall apply equally to all persons
without any distinction based on official capacity(ii) [...] official capacity as a Head of State or
Government, a member of Government or parliament, a elected representative or a government
official shall in no case exempt a person from criinal responsibility under this Statute, nor shall t, in
and of itself, constitute a ground for reduction ofsentence; and (iii) Immunities or special procedial
rules which may attach to the official capacity ofa person, whether under national or international

law, shall not bar the Court from exercising its juisdiction over such a person”®*

Article 27(2), as necessary under internatiai criminal law, must be interpreted
in conjunction with article 98(1), as necessary caltion under international law,
because the treaty cannot create obligations for meStates parties. The second reason
of the Chamber, noticed that article 27, particulaty, paragraph 2, codifies a rule of

customary international law.

“Third, the consistent case law of the Chamber onhe applicable law before the Court has held
that, according to article 21 of the Statute, thosether sources of law provided for in paragraphs {(b)
and (l)(c) of article 21 of the Statute, can only & resorted to when the following two conditions are
met: (i) there is a lacuna in the written law cont@ed in the Statute, the Elements of Crimes and the

Rules; and (ii) such lacuna cannot be filled by thapplication of the criteria of interpretation provided

national of a State party or of a State which ispaoty to the Statute, has no effect on the Csurt’
jurisdiction , PTC I, Decision 27 June 2011, In:ddments on Libya, 50 ILM 2011, p.844]

952842 of Decision 4 March 200@t is important to note that, the ICJ in the Atresrrant case for
concluding that, immunity does not mean impunitideur exceptions)

93Gaeta, Immunity from Arrest, op-cit, p.323

%4843 of Decision 4 March 2009
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in articles 31 and 32 of the Vienna Convention onhe Law of the Treaties and article 21(3) of the

statute”.9%°

The message is that even if general publittérnational law provides for Head of
State immunity, it is not formally contemplated byarticle 27 and therefore cannot be
invoked in proceedings before the Court®. The hidden assumption is that on the
issue of immunities the Chamber did not need to rgl upon rules of customary
international law or rules derived from one of theother sources listed in article 21 of

the Statute™’. In accordance with the article 21(1) of the Statie:

Applicable law; The Court shall apply :( @) h the first place, this Statute, Elements of crimeand
its Rules of Procedure and Evidence ;(b) In the sead place, where appropriate, applicable treaties

and the principles and rules of international law.

“Clearly, the Court will have to give prideof place to the Statute, as is provided
in article 21. At the same time, there is no doulih some grey areas where the Statute
is not explicit or does not regulate matters, thageneral international law will be
relied upon by the Court. But it remains true that the restriction attitude taken at
Rome in many provisions of substantive criminal law might have adverse
consequences on general international law®®

According to the Court, the Rome Statute geerns superiority of the Court
including article 27(2) that explicit that personalimmunities shall not bar the Court
from exercising its jurisdiction.

“Fourth, as the Chamber has recently highlighted irits 5 February 2009 ‘Decision on Application

under Rule 103’, by referring the situation to theCourt, pursuant to article 13(b) of the Statute, tte

Security Council of the United Nations has also aepted that the investigation into the situation, as

%9bid, §44

9%Schabas, ICC Statute, op-cit, p.451, [The thirdoegof the PTC) is more compelling: a reference to
article 21 of the Statute, and the observation théss there is a lacuna in the Statute the Gouudt to
apply other sources of law, In: Schabas, Ibid)

%’Gaeta, Immunity from Arrest, op-cit, p.324

%%Cassese Antonio, The Statute of the Internationahi@al Court: Some Preliminary Reflections, 101EJI
1999, pp.157-158 passim
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well as any prosecution arising there from, will tke place in accordance with the statutory framework

provided for in the Statute, the Elements of Crimesind the Rules as a whole®>*°

The most important among the Chamber reasons wabkat: The Security Council
referred the situation to the Court that its Statute governs superiority over other
principles and rules of international law. Moreover, since the jurisdiction and
functioning of the Court must take place in accordace with the Statute, a decision to
confer jurisdiction is a decision to confer it in &cordance with the Statuté®
However, the issue at stake is whether, by way of @ecurity Council referral, the
rules contained in the Statute could be applied tstates not parties to it

In first view one must say: The Chamber mighhave considered article 34 of the
Vienna Convention on the Law of Treatie®™. Solely article 27(2) is a provision in the
treaty-base of court and does not apply against Hela of State of non-States parties.
However, applying this distinction, with respect touniversal jurisdiction of the ICC
(via Security Council's referral under Chapter VII of the UN Charter), is
complicated.

According to a commentator, “The Statute, inelding article 27, must be
regarded as binding on Sudan. The Security Councs’ decision to confer jurisdiction
on the ICC, being (implicitly) a decision to confenjurisdiction in accordance with the
Statute, must be taken to include every provisionfahe Statute that defines how the
exercise of jurisdiction is to take place. The facthat Sudan is bound by article 25 of
the UN Charter and implicitly by Security Council resolution 1593 to accept the
decisions of the ICC puts Sudan in an analogous ptien to a party to the Statute.

The only difference is that Sudan’s obligations t@accept the provisions of the Statute

%45 of Decision 4 March 2009

%%kande, Al Bashir's immunities, op-cit, p.341

%lGaeta, Immunity from Arrest, op-cit, p.324

%2Article 34 of the Vienna Convention on the Law oaties: ‘A treaty does not create either obligatior
rights for a third State without its consent’
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are derived not from the Statute directly, but froma UN Security Council resolution
and the Charter”. %%

In contrary, pointed out by another commenttor, “ Nonetheless, a referral by
the Security Council is simply a mechanism envisadein the Statute to trigger the
jurisdiction of the ICC: it does not and cannot tum a state non-party to the Statute
into a state party, and it has not turned Sudan it a state party to the Statute. This
very simple fact was implicitly recognized by the Gamber itself, where it stated that
‘the current position of Al Bashir as a Head of Stée which is not party to the Statute’
does not bar the exercise of the jurisdiction of ta Court in the present case®®*

According to perspective of Professor Bassini, “Referring to the Security
Council’'s adoption of the Statutes of the ICTY andCTR as being no more than the
embodiment of customary international law thus make it permissible for the
Security Council to establish these ad hoc tribunal as this is not explicitly contained
in the UN Charter as part of the Security Council'sprerogatives. The referral by the
Security Council of the Sudan situation to the ICCshould, on the basis of these
precedents, be subject to the limitations of custoany international law. In other
words, if any portion of the Rome Statute does notconform to customary
international law, it would not be applicable to anon-State party. In this case,
President Al Bashir would have temporal immunity solong as he was the head of
state of the Sudan. Consequently, he could not begsecuted while in office, but only

after”, 96°

9%3akande, Al Bashir's immunities, op-cit, p.342,[Tbase was referred to the ICC by a UN security cibunc
resolution under chapter VII, making the non-mersbigr of Sudan irrelevant, EI-Masri, op-cit, p.383]
%4Nevertheless, | do agree with the ICC in substameé,| submit that article 27(2), also appliesatianals
of states not parties to the ICC Statute for thg veason that this provision merely restates astieg
principle of customary international law, In: Gagdtamunity from Arrest, op-cit, p.324

*SThis of course differs from what would apply toittirsg head of state under article 27 of the Rome
Statute because the narrowing of the temporal initjismbased on the treaty and not on customary
international law, In: Bassiouni, Crimes Againstrianity, Historical Evolution and Contemporary
Application, op-cit, p.643, [Despite several int@ional instruments that remove the immunity ofeati of
State, it is to this writer’'s dismay that theregspractice to support it, even though there haenbmany
appropriate situations in which to do so’. In: Baasi, M Cherif, Crimes against Humanity in Intetioaal
Criminal Law, 1992, p.467]
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B-2.2: Assessment under the Arrest warrant case

Customary international law provided immunity for certain state officials, such as
an incumbent foreign minister (and a fortiori for serving Heads of State) with regard
to national courts, whether or not it represents aar before international criminal
courts.

The ICJ held that: “[a]n incumbent or former Minister for Foreign Affa irs may be subject to

criminal proceedings before certain international ciminal courts, where they have jurisdiction.
Examples include the International Criminal Tribunal for the former Yugoslavia, and the
International Criminal Tribunal for Rwanda, establi shed pursuant to Security Council resolutions
under Chapter VIl of the United Nations Charter, and the future International Criminal Court
created by the 1998 Rome Convention. The latter’st&ute expressly provides, in article 27, paragraph
2, that ‘Immunities or special procedural rules whth may attach to the official capacity of a person,

whether under national or international law, shall not bar the court from exercising its jurisdiction

over such a person’.”®®

There are some different perspectives about this xé of the Judgment. Also, there
are some criticisms to it. Here | will analyze bothof them, with the solution at the
end.

At least,as pointed out by a commentator: ‘The statement byhe ICJ must be
read subject to the condition (1) that the instrumats creating those tribunals
expressly or implicitly remove the relevant immuniy, and (2) that the state of the
official concerned is bound by the instrument remoing the immunity’. %" Likewise,
according to Professor Bassiouni: The ICJ found thtatemporal immunity exists for
incumbents who are entitled to international immunties, unless a derogation thereto

exists under conventional international law as ine case of the ICC’s article 27°®

%%Judgment 14 February 2002,861,part4,0p-cit,p.552

%’Akande, Immunities and ICC, op-cit, p.418

%®Bassiouni, ICL2008, Vole. |, op-cit, p.60 [The I®dplicitly recognizing that States can alter the
customary rules by treaty, In: Bassiouni, Univetsaisdiction Unrevisited, op-cit, p.35]
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At last, in accordance with Professor Cassese: The ICJ wsséhe phrase (where
they have jurisdiction), to held, ‘the non-invocablity of personal immunity before
international courts was admissible to the extenthat the relevant court or tribunal
had jurisdiction over the international crime with which the state official at stake was
charged’ **° However, “if Heads of State benefit from immunitybefore the courts of
other States, can other States join together by tedy and create a court that denies
such immunity? They would be doing jointly what ther cannot do individually”.*"°

The ICJ did not analyze the issue further; ittherefore left a few questions
unanswered’™. In addition, the ICJ did not specify the exact sope of the asserted
non-application of personal immunities before intenational criminal courts and
tribunals.®"2

First of all, for answering to above critickms, | need to determine the actual

subject of the case:

In accordance with the Court “The Congo originally challenged the legality of thearrest

warrant of 11 April 2000 on two separate grounds: o the one hand, Belgium’s claim to exercise a
universal jurisdiction and, on the other, the alleged violation of the imunities of the Minister for
Foreign Affairs of the Congo then in office. Howeve in its submissions in its Memorial, and in its inal
submissions at the close of the oral proceedingdet Congo invokes only the latter ground. In the

present case, and in view of the final form of th€ongo’s submissions, the Court will addresfrst the

99Cassese, ICL2008, op-cit, pp.311-312 [The ICC erath hoc tribunals are entitled to prosecute even
persons protected by immunity ratione personaeghew article 27 of the Rome Statute is not apple#o
Heads of State and other high-ranking state offi@&non-states parties which enjoy immunity ragio
personae, In: Wirth, op-cit, pp.888-889]
¥%Schabas, The UN International Criminal Tribunals-cit, p.329[Schabas conclude that the ICJ used the
phrase ‘where they have jurisdiction’ for excludthird states, In: Schabas, Ibid]
"IFirst, it did not specify what is an internatioeaiminal court or tribunal and on what grounds pees
immunities would not apply before competent intéioreal criminal courts and tribunals. Is it becatlsese
bodies are international in nature? Or rather bez#e statutes of these courts and tribunals icoata
provision which derogate from the rules of customaternational law on immunities? And what are the
features that distinguish an international crimic@lirt from a domestic one?, In: Gaeta, Immunibyrfr
Arrest, op-cit, p.319
94n particular, it did not distinguish between tt@ngr of an international criminal court to issueaarest
warrant, and the obligations (if any) of statedigregard the customary rules of international ¢enw
immunity, in order to comply with a request foremstrand surrender issued by such a court or triblma
Ibid
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questionwhether, assumingthat it had jurisdiction under international law t o issue and circulate the
arrest warrant of 11 April 2000” 73

As correctly has been stated by some ICJ's dges: ‘The Court is asked to
pronounce on the issue of universal jurisdiction oly in so far as it relates to the
question of the immunity of the Foreign Minister’®’*

The questions originally raised -namely, whaer a State has extraterritorial
jurisdiction over crimes constituting serious violdions of humanitarian law wherever
committed and by whomever (in other words, the qud®n of universal jurisdiction)
and whether a Foreign Minister is exempt fromsuch jurisdiction( in other words, the
guestion of diplomatic immunity)- were transmuted nto questions of the ‘issue and
international circulation’ of an arrest warrant against a Foreign Minister and the
immunities of an incumbent Foreign Minister?”

As a result, actual subject-matter before th€ourt was immunity where there is
universal jurisdiction and the Court assumed the universal jurisdictionn its
judgment; universal jurisdiction and immunity were inextricably linked.

As correctly was stated by Professor Bassioyrithe Court established guidelines

or parameters for exercise of universal jurisdictian’°"®

the ICJ articulated concerning
article 27(2) that personal immunities do not repreent a bar to criminal prosecution
where the ICC has universal jurisdiction. In the sane subject (immunity where there
is universal jurisdiction or at least it is assumejlthe ICJ mentioned the exception,
namely before certain international criminal courts.

The ICJ explicitly declared that under the subjectof the Arrest warrant case,

before the ICTY, the ICTR, and the ICC, personal immunities shall not bar these

international criminal courts from exercising universal jurisdiction.

°CJ’s Judgment of 14 February 2002,supra note 45 a&d §46,p.548, emphasis added
9"“Separate Opinion of Judge Koroma, 41 ILM 2002, ¥4

9™Dissenting Opinion of Judge Oda, 41 ILM 2002, 896, emphasis added
9"®Bassiouni, Universal Jurisdiction Unrevisited, df4.35
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Therefore, in accordance with the ICJ’s judgmat: the customary international
law immunity of incumbent Heads of State bar foreig national courts from
exercising universal jurisdiction but it shall not bar certain international crimin al
courts from exercisingsuchjurisdiction.

Let us return to the ICC that issued the Arrest warrant against Heads of State
of Sudan and Libya. The ICC has been granted true niversal jurisdiction covering
the whole world only when a situation in which a ame appears to have been
committed is referred to the ICC by the Security Caincil acting under Chapter VII
of the UN Charter.*”’

Referrals by the Security Council for the cnmmes within the jurisdiction of the
Court constitute universal jurisdiction because thg can transcend the territoriality
of a state party®’

The state exercising universal jurisdictiong in effect acting on behalf of the
international community as a whol€’®. When the Security Council exercises its
powers under Chapter VII of the UN Charter, it is exercising powers delegated to it
by the member states collectively®°

The same principle permitting individual states to prosecute individuals for
international crimes, on the basis of universal juisdiction and without the consent of
the state of nationality, permits the Security Counil for collective exercise of

universal jurisdiction. It would be paradoxical if every state can exercise universal

jurisdiction on behalf of the international community as a whole, but the Security

*Danilenkot, ICC Statute and Third States, op-cit8@7
"8Bassiouni M. Cherif , Universal Jurisdiction fotémnational Crimes: Historical Perspectives and
Contemporary Practice, In: Bassiouni, ICL2008, Vibl®p-cit, p.168
979A. Cassese, International Criminal Law( Oxford: &xf University Press, 2003), 284-285; B. Broomhall,
International Justice and the International Crirhiaurt: Between Sovereignty and the Rule of Law
(Oxford: Oxford University Press, 2003)108-109, Akande, The Jurisdiction of the ICC over Nationals
Non-parties, op-cit,p.626
99D, Sarooshi, The United Nations and the Developroé@llective Security: The Delegation by the UN
Security Council of its Chapter VII Powers( Oxfof@xford University Press, 2000), 25-32, In: Akande,
Ibid, p.628
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Council cannot exercise universal jurisdiction offtially®®" on behalf of the UN
Member States.

It seemed to me, that the ICC certainly hasniversal jurisdiction in present cases.
This reasoning is an answer to the possible questighat the ICC Statute is a treaty
and cannot create a new jurisdiction against non-&tes parties. In other words,
under the Security Council’s referral, the source © obligation against non-State
party arises from the UN Charter, not from the RomeStatute.

Thus, in accordance with the ICJ and the ICCthere is no personal immunity for
serving Heads of State of non-States parties befotke ICC, when the Court exercise

universal jurisdiction.

B-2.3: Circulation of Arrest Warrants:

After passing from the bridges of jurisdictiol and immunity over non-States
parties, since international criminal courts do nothave enforcement powe¥? the
problem of personal immunities arises when the ICGequested from States to arrest
and surrender a serving Head of State of a non-Statparty to the Court.

The request of the Court, on 6 March 2009 andn 21 July 2010, to all States
parties to the Rome Statute, for the arrest and svender of President Al Bashir,
without first obtaining a waiver from the State of Sudan, raises severe criticisms.

“The PTC’s decision did not consider whether irmunity is to be respected at the
national level. This is a regrettable and an amazun oversight by the Chamber. It is
amazing because there is a provision in the Court'Statute that addresses this
guestion. It is regrettable that the PTC chose tognore article 98 in its analysis
because the PTC proceeded to make a request for ast and surrender in

circumstances where immunity is in issue. The PTGsiunder an obligation to satisfy

%Blgee Article 24 Paragraph 1 of the UN Charter
9%2Gaeta, Immunity from Arrest, op-cit, p.325
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itself that it would not be requiring those statesto act inconsistently with their
international obligations relating to immunity”. 3

“The incumbent Head of State of Sudan, PresidérAl Bashir, enjoys personal
immunities under international law vis-a-vis other states, including States parties to
the ICC Statute. The ICC has not obtained from theGovernment of Sudan any
waiver of the immunities of President Al Bashir; hace, it is not empowered by the
Statute to proceed with a request for surrender. Th steps taken by the ICC in this
respect areultra vires and at odds with article 98(1). Therefore, Statesaties to the
Statute are not obliged to execute the ICC requedbr surrender of President Al
Bashir, and can lawfully decide not to comply withit”. 984

The various African Union resolutions were requing its members not to
cooperate with the Court regarding the warrant of arest against Omar Al Bashir’®
The sole legal justification of the African Union s by reference to ‘the provisions of
article 98 of the Rome Statute of the ICC relatingo immunities’. %8¢
It seemed to me that rely upon below reasonihe implied waiver of immunity, by

the Security Council’s referral or by the GenocideConvention, cannot derogate from

the express duty of the Court under article 98(1) fathe Rome Statute.

9%3Akande, Al- Bashir's Immunities, op-cit, p.337

9%4Gaeta, Immunity from Arrest, op-cit, p.329,[Finallwill argue that any state other than Sudan that
enforces the warrant against Al Bashir would vieliaternational rules recognizing the immunity framest
for incumbent Heads of State, In: Gaeta, Ibid, $]31

%African Union, Assembly, ‘Decision on the MeetinfAfrican States Parties to the Rome Statute of the
ICC, Doc. Assembly/AU/13(XI111)’ 3July 2009, AssenyhU/Dec.245(XIIl) Rev.1(3 July 2009 AU
Decision) 8§10; African Union, Assembly, ‘Decision the Progress Report of the Commission on the
Implementation of Decision Assembly/AU/Dec.270(XIdf) the Second Ministerial Meeting on the Rome
Statute of the ICC, Doc. Assembly/AU/10(XV), 272010, Assembly /AU/Dec.296(XV), §85-6; African
Union, Assembly, ‘Decision on the Implementatiortted Decisions on the ICC, Doc.EX.CL/639(XVIII),
30-31 January 2011, Assembly/AU/Dec.334(XVI), 8Bi¢an Union, Assembly, Decision on the
Implementation of the Assembly Decisions on thedQ&t.EX.CL/670(XIX), 30 June-1 July 2011,
Assembly/AU/Dec.336(XVII) (30 June-1 July 2011 Al¢dision), 85, In: Decision 12.12.2011, op-cit, §15
9883 July 2009, AU Decision, §10; 30 June-1July 2011 Betision, §5, In: Ibid
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In respect of article 98(1) one must say; ‘Thargument of implied removal of
immunity falters on the fact that as a general rulethe Security Council cannot alter
the provisions of the Rome Statute when it makesraferral’. %’

There is genocide charge for President Al Bashin the second arrest warrant.
Here | try to consider the effect of the ratificaton of the Genocide Convention by
State of Sudan, on 2003.

There are some obstacles for removing persdnanmunities of him. The main

obstacle is that there is nothing in the Conventioior removing personal immunities

of Heads of State. Under discussion, article IV dhe Convention states that:

‘Persons committing genocide or any of thetlier acts enumerated in article 11l shall be punisted

whether they are constitutionally responsible rules, public officials or private individuals’.

In particular the choice of the wording ‘constitutionally responsible rulers’ instead
of ‘head of state’ in the list of punishable persos, make it clear that the drafters did
not include in the list of punishable persons, morrahs and other heads of state
having merely, or mainly, a ceremonial functiom®®

The term ‘constitutionally responsible rulers’ was substituted for ‘heads of State’
in order to meet the Swedish objection that the Moarch, as Head of State, may not
be brought before domestic or foreign court®®. The debate clarified that article 1V
imposes criminal liability on government ministersand officials with the exception of
those constitutional monarchs and Heads of State wh enjoy constitutional

immunity. %%

%’Schabas, ICC Statute, op-cit, p.452

%8Gaeta, Immunities and Genocide, op-cit, p.320

9%9%See 3 GAOR, 93d mtg., at 317(1948)(Mr. Petren, SwedLippman Matthew, Genocide, In: Bassiouni,
ICL2008,V.1, op-cit, p.414

9%see 3 GAOR, 9Bmtg., at 342 (MR. Fitzmaurice, UK), In: Ibid
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Therefore, ‘In this particular, nothing in the Genocide Convention allows for a
derogation from the system of personal and diploma immunities, and the

preparatory works clearly endorse such a conclusior®*

B-2.4: Malawi Case

There is a case, particularly between Sudamd Malawi, whether Malawi as the
requested State party is obliged to arrest and suander President Al Bashir, during
his visit to Malawi.

Elsewheré® | explain the subject in regard to the SCSL in cse of request from
State of Ghana for arrest and surrender of PresideinTaylor. Here | try to explain the
subject in regard to the ICC.

In this respect, the Republic of Malawi subntied the following observation:

“The Ministry [of Foreign Affairs] wishes to state that in view of the fact that his ExcellencyAl
Bashir is a sitting Head of State, Malawi accordetiim all the immunities and privileges guaranteed to
every visited Head of State and Government; theseripileges and immunities include freedom from
arrest and prosecution within the territories of Malawi.

The Ministry further wishes to state that Sdan, of which his Excellency President Al Bashir is
Head of State, is not a party to the Rome Statutend in the considered opinion of the Malawi
authorities, article 27 of the Statute which, interalia, waives the immunity of the Heads of State ah
Government, is not applicable.

The Ministry also wishes to inform the estesed Registry of the Court of the ICC that Malawi, &
a member of the African Union, fully aligns itselfwith the position adopted by the African Union with
respect to the indictment of sitting Heads of Statand Government of countries that are not partiesd

the Rome Statute”®*®

“IGaeta, Immunities and Genocide, op-cit, pp.321-83&e, opposite view, Akande, Al Bashir's Immunity,
op-cit, p.350, and El-Masri, op-cit, p.387)

In my opinion, there is also second obstacle éanaving personal immunities of President of Sudan,
State party to the Genocide Convention. In accarelavith the last part of the article VI of the Cention,
express that ‘with respect to those Contractingi€awhich shall have accepted jurisdiction of the
international penal tribunal’, with respect to fivesent case, namely, the ICC. The obstacle ofSiate
party to the ICC, again arise.

%2n this Chapter, Under Part ‘C.4’ of the First Sewat
93Decision, 12.12.2011, op-cit, §8
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The Chamber rejects the argument presented bialawi, with respect to States

not parties to the Statute. The Chamber, held that:

“All the States ratified this Statute and/or entruged this Court with exercising ‘its jurisdiction over
persons for the most serious crimes of internatiodaconcern’. It is facially inconsistent for Malawi to
entrust the Court with this mandate and then refuseto surrender a head of State prosecuted for
orchestrating genocide, war crimes and crimes agash humanity. To interpret article 98(1) in such a
way so as to justify not surrendering Omar Al Bashi on immunity grounds would disable the Court
and international criminal justice in ways completdy contrary to the purpose of the Statute Malawi

has ratified”. %%

In my opinion, the PTC again relies upon thempunity purposes of the Statute
that he had emphasized in his decision of 4 MarchOR9. It is very clear, however,
that the impunity purpose of the Statute cannot jusfy the neglect of the duty of the
Court, pursuant to article 98(1).

The PTC recognized failure by the Republic oMalawi to comply with the
cooperation requests issued by the Court with resgeto the arrest and surrender of
President Al Bashir. The Court ordered for cooperaton of States parties, in such
situations, and finds that:

“Customary international law creates an exception ttvead of State immunity when international

courts seek a head of State’s arrest for the comnsi®n of international crimes. There is no conflict

between Malawi's obligations towards the Court andts obligations under customary international

law; therefore, article 98(1) of the Statute doesat apply”. 995

The text of article 98(1) determined that suclcustomary international rule, as
claimed by the PTC, had not been created until 1998vhen the Rome Statute was
finalized. Indeed, there is no state practice forigrendering incumbent Heads of

State by another State to an international criminalcourt or tribunal.

“Ibid, 841, (The PTC issued the same decision fturtaof Chad, for not arrest and surrender Presigé
Bashir, during his visit to Chad)
9Decision, 12.12.2011, op-cit, §43

202



As rightly has been concluded by Professor Qat the founding of the Court is
very questionable. In accordance to his perspectiyé remains challenging to prove
the formation of a specific rule of customary intenational law from state practice.

There is some serious doubt whether the reasag of the PTC is really founded
under customary international law. Thus, the immunty of serving Heads of State of
non-States parties remains applicable before all ber states.

It seemed to me, under the UN Charter, that olone hand, the State of Sudan as
Member State is obliged to accept the referral andonsequently, the jurisdiction of
the ICC. On the other hand, the State of Sudan asNJ Member State has right for
benefiting from the UN Charter.

The Organization and its Members, in pursuit 6the purpose stated in Article 1,
including maintenance of international peace and sairity, shall act in accordance
with principles that are expressed under Article 2of the UN Charter. As a first
principle ‘the Organization is based on the princige of the sovereign equality of its
Members'.

The principle of state immunity derives from he equality of sovereign staté€®.
The principle of sovereign equality of States, whit, as Article 2, paragraph 1, of the
Charter of the United Nations makes clear, is onefdhe fundamental principles of
the international legal order”®’. Thus, the sovereign equality of states preventsNJ
Member States from prosecuting a Head of State onather UN Member State.

Therefore, Sudan is obliged to accept (indiotly) jurisdiction of the multilateral
treaty court®® In contrast, Sudan is rights for benefiting fromconsequences of the

sovereign equality of States, applies to all UN Meber States. This right is referred to

9%3CSL, Decision31 May 2004, op-cit, §51[Accordingtie SCSL, in the Taylor case, the rules on peisona
immunities aim at protecting the sovereign equalitgtates, In: Gaeta, Immunity from Arrest, op-cit
p.321][The SCSL also reasoned that the principh@fsovereign equality of states, which underlimesd

of state immunity before national courts, is iraet in respect of international tribunals and thath a
position does not offend any peremptory norm ofegahinternational law(8852-53), In: Kress Clauaylbr
Immunity case, op-cit, p.951]

%1CJ, Judgment 3 February 2012, Germany v. Italy, §5

9%t is an example of the classic maxim par in panem habet imperium
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in article 98(1) of the Rome Statute, by calling upn parties to respect personal
immunities of non-States parties to the Rome Statat

It is crucial to determine whether the excejpons contained in treaty-based
Statutes allow states, in their reciprocal relatios, to refrain from respecting personal
immunities in order to enforce an international criminal tribunal’s order °°. Thus,
the immunity from the jurisdiction of national courts limits the enforceability of

arrest warrants of the 1CC.10%

999 rulli, Taylor's Immunity, op-cit, pp.1128-1129
199 nless by obtain waiver of immunity from the Statmcerned. States parties to the Rome Statutedagree
with such waiver by article 27(2)
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Conclusion:

The Thesis contains a fundamental question;

How can balance ‘end impunity’ of Heads of Stat (for acts that are violation of
international criminal law) with their internationa | immunities?

| started with jurisdiction of national crimin al courts. The territorial principle is
the famous basis ground for exercise of jurisdictio, even for prosecution of crimes
under international law.

In attention that Crimes under international law are often State crimes, the
international community cannot left prosecution ofsuch crimes only to territorial
state itself. Thus, other national courts, mixed, ointernational criminal tribunals,
must fill the gap of impunity of state officials through exercise of extraterritorial
jurisdiction, in major via universal jurisdiction.

Any State has authority to bring to trial alleged commitment of crimes under
international law, even for crimes committed abroadby foreigner against foreigner.
Solely necessary link is the nature of the crime asoncern of international
community as a whole. Some crimes within the univerlity were considered as
follow:

a) - Crimes against humanity under customary intemational law.
b) - Piracy, genocide and war crimes under customgrand conventional international
law.
c) - Torture under conventional international law.
It seemed to me that exercise of universal jigdiction under customary

international law has two consequences:
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1-As was written by Professor Werle : These crimeare ‘crimes under international
law’ that involve direct individual criminal respon sibility under international law *°°*
2-Exercise of universality among non-States partiesf the relevant conventions is also
valid.

Two aspects of Sovereignty, when exercise uweisal jurisdiction, are very
important. Since crimes under international law arenot domestic matters and for
human rights’ reasons, in theory exercise of univesal jurisdiction transcends the
principle of non-intervention. However, in practice must limit exercise of universal
jurisdiction through the complementarity principle, as stated Professor Cassese ‘for
respecting to state sovereignty as much as possibt&®

For some reasons including respect to the sreign equality of stated”® it is
widely acknowledge that certain state officials sut as serving Heads of State or
Government enjoy concurrently two international immunities.

Immunity ratione materiaefor acts that they perform on behalf of the Statejt
operates even after cease of office as a substasgtitefence. Consequently it diverts
responsibilities of state officials for official ats to States themselves.

Also, they enjoy immunityratione personador acts either official or private, for
guaranteeing the ‘effective performance’ of their @éinctions in inter-state cooperation
regime, and in international community, which operdes as a procedural defence,
only during the office.

The principle of individual criminal responsbility for acts of government was
recognized after the two World Wars. The cornerstor of this principle was put into

place by the Versailles Treaty in 1919, and it wadinally established in the

Nuremberg Charter.

1001Werle,ICL2005, op-cit, p.25, [Crimes under internafitana differ from other international crimes in that they aredliyepunishable under international law, In:
Werle, ICL2009, op-cit, p.42]

1002There was perhaps a principled motivation, namely tagtito respect state sovereignty as much as possible, begeasCL2008, op-cit, p.343

1003Under sovereign equality of all states, no state sit imjadgover another, particularly in the case of Head of Siated on the principle par in parem non habet

imperium.
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Individual criminal responsibility for crimes under international law, irrelevant
of any official capacity, even as Head of State, waonfirmed unanimously by the UN
General Assembly resolution 95(1). Consequently, &im December 1946, the idea that
a Head of State is only responsible to his own cotm officially changed to a new rule
that the official capacity of Head of State shall ot be considered as freeing a
perpetrator from responsibility under international law.

International criminal prosecution, irrelevant of official capacity was repeated in
the Tokyo Charter, then in the ICTY and in the ICTR Statutes. In all related articles
expressed the term responsibility, because functiah immunity has been removed
and it does not divert state officials’ responsibities to States themselves.

Thus, the tribunals created under these documés rejected this plea as a defence,
for commitment of crimes under international law, aly vis-a-vis these international
criminal tribunals.

In respect of functional immunity before foregn national courts, the decision of
the British House of Lords in the Pinochet Cas8™is a leading Case. According to
decision of the House of Lords, (i) both immunityratione materiaeand universal
jurisdiction cannot logically coexist; especially hey cannot collect in the one
convention for state offences, like torture under ie UN Torture Convention.
(ilEvery former state official that has acted on lehalf of the State in the exercise of
his or her official functions are immune from the prisdiction of other states, except
for commitment of crimes under international law.

Through ad hoc international tribunals that were established by the UN Security
Council, the international community for the first time effectively prosecuted senior

State officials, namely Jean Kambanda, the Rwandag’former prime minister, and

1004In the case of crimes under international law, immuattgrre materiae is inapplicable not only to trials before interratmourts, but also vis-a-vis state
judiciaries. This, too, is today anchored in customary intemmal law. This development gained significant momentumrasut of the decision of the British House
of Lords in the Pinochet Case. In: Werle, ICL2009, oppc38, (see, particularly, parts C.3-6 & C.3-7, in Firstise@f Chapter One of this dissertation)
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Slobodan Milosevic, the Serb former Head of Staté’® Since the first one pleaded
guilty, only the last one claims immunity.

Various Trial Chambers of the ICTY have held that the provisions of,
respectively, article 7 of the Charter of the IMT & Nuremberg and article 7(2) of the
Statute of the ICTY, ‘reflect a rule of customary nternational law’. *°%

Customary international law provides that Heals of State and other public
officials who are no longer in office cannot bendfifrom substantive immunities for
acts that are violative of international criminal law.*°%’

After the period of office, all state officids such as Heads of State are punishable
for committing crimes under international law, evenif they have acted in official
capacity on behalf of the State. Functional immunit as an obstacle for prosecuting
such perpetrators completely falls away even agaihsormer Head of State of non-
State party to the Rome Statute.

Therefore, exercise of jurisdiction by everyforeign criminal courts, either
national, mixed, or international courts, will play a role for filling the gap of impunity
of former state officials.

However, the subject and result are very diffrent in regard to immunity ratione
personae which certainly cover Heads of State or Governmen diplomats, and
foreign ministers. In this respect, after having casidered some national legislation
and the corresponding judicial practice, may say th judgment of the ICJ in the
Arrest warrant case is the leading case.

Since Belgium wants to operate absolute unigal jurisdiction, irrelevant of

immunity ratione personag had unsuccessful experience and remains its wilbr

fighting against impunity as a dream. In this respet, the ICJ held that:

1005 with regard to the ICTY, it was issued indictment against Milosetia time when he was an incumbent Head of State. HowtbeeTrial Chamber of the
ICTY rejects his claim of immunity, as former Head of State.
1006 See Karadzic and others (§24), Furundzija (§140), éottb8an Milosevic (decision on preliminary motions) (§28)dassese, ICL2008, op-cit, p.306

1007No substantive immunity exists for certain international aiimvbether before international or national judicial organBassiouni, ICL2008, V.I, op-cit, p.61
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‘The Court has carefully examined State practie, including national legislation and those few
decisions of national higher courts, such as the Hee of Lords or the French Court of Cassation. It
has been unable to deduce from this practice thahére exists under customary international law any
form of exception to the rule according immunity from criminal jurisdiction and inviolability to

incumbentMinisters for Foreign Affairs, where they are susgcted of having committed war crimes or

crimes against humanity’!°%®

The ICJ found that the rules concerning themmunity or criminal responsibility
of persons having an official capacity contained irthe legal instruments creating
international criminal tribunals, likewise do not enable it to conclude that any such
an exception exists in customary international lavin regard to national courts.

On 2002, the ICJ rendered its decision, hdlly that an incumbent foreign
minister benefit from the customary and convention&international law immunity
afforded diplomats, and thus ruled against Belgiunin the case'*°

In regard to incumbent foreign ministers anda fortiori for serving Heads of State
or Government personal immunities grant absolute irmunity from foreign criminal
prosecution without any exception, even for commit@nt of crimes under
international law.

Germany learns from the failure of Belgium, ad in the Code of Crimes against
International law, accepts the pure universal jurigliction under 81 VStGB, however,
in conjunction with a procedural rule, 8153f StPO.The last one limits exercise of
universal jurisdiction consistent to demands of inernational law. It is clear that every
state may only act within the limits permitted by hternational law.

Apart from the above exclusive code, Germanglso has universal jurisdiction

pursuant to 86(9) and 87(2)(2) StGB, as a rule fanforcing bindings of international

agreement and as a practical resolution, respectilye

1008Arrest warrant Case, ICJ, judgment 14 February 2§92it, 858, p.551, emphasis added
100%Bassiouni, ICL2008, V.1, op-cit, p.60
1010CJ, Judgment 26 February 2007, §430, op-cit, p.295
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This practical resolution called: The vicariams administration of justice -that
operates as a last jurisdiction in cases of non-e&tdition for practical reasons- for
ending to impunity which on 2004 has accepted by Ench legislation, too. This
principle is the practical measure for enforcementof postulate, aut dedere aut
judicare. It has practical effects for combating impunity which highlight in
prosecution of Hissen Habre, in Senegal.

It is also arguable that exercise of universaljurisdiction in absentia is
controversial, thus, in view of the foregoing, befi@ foreign national courts:

Therefore serving state officials not entitledto immunity ratione personaeand
former state officials who are present on the tertory of the forum state may be
arrested and prosecuted for such crime&**

It is important to note that the ICJ in the Arrest warrant case for concluding that
immunity does not mean impunity held that immunity before foreign national courts
does not play a similarly important role vis-a-vis certain international criminal
courts. It seemed to me because the last one exsecijurisdiction on behalf of the
international community.

The ICJ after mentioning the possibility fora waiver of immunity by the state
concerned, uphold this distinction. Since there iander customary international law a
rule of removing functional immunity for commitment of crimes under international

law, | read the judgment in regard to personal immunities. It held,

They will cease to enjoy immunity from forgn jurisdiction if the State which they represent...

decides to waive that immunity:°*?

The possibility of waiving personal immunityby the state concerned has the
consequence that States can alter the customary ad of international law by treaty.
Since States parties to the Rome Statute have actegp removal of personal

immunities under international law, thus they canna benefit from such immunity not

1011Akande and Shah, op-cit, p.849
1012Judgment 14 February 2002, §61, part 3,0p-cB2p.5
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only vis-a-vis the ICC but also vis-a-vis other Stas parties, when the ICC request
for arrest and surrender. Thus, States parties aren agreement with each other for
end impunity of their serving Heads of State (a fdrori other senior state officials).

The ICJ in the obiter dictum continued,“an incumbent... Minister for Foreign Affairs

may be subject to criminal proceedings before certa international criminal courts, where they have
jurisdiction. Examples include the International Criminal Tribunal for the former Yugoslavia, and the
International Criminal Tribunal for Rwanda, establi shed pursuant to Security Council resolutions
under Chapter VIl of the United Nations Charter, and the future International Criminal Court

created by the 1998 Rome Convention. The latter's t&ute expressly provides, in article 27,

paragraph2”. 1013

The situation obviously is different where tk international court is created by a
Security Council resolution or by a treaty. This iswhy the ICJ mentioned these
different courts, under the same prescription.

All of them have one common aspect. They aptaced above the governments on
the basis of Security Council’s resolution under Capter VIl of the UN Charter. The
ICJ implicitly recognized that the Security Council can alter the customary rule of
personal immunities. Consequently, the possessioh®©hapter VIl powers is essential
for the question of personal immunities before intemational criminal courts.

In addition, the phrase ‘where they have jusdiction’ completes the expression
‘before certain international criminal courts’. The phrase ‘where they have
jurisdiction’ must be interpreted to where they hawe universal jurisdiction, because
the actual subject matter before the Court, in theArrest warrant case, was personal
immunity when the Belgian court was exercising unigrsal jurisdiction.

It seemed to me that the ICTY and the ICTR, xercise universal jurisdiction as

subsidiary organs of the Security Council, and thelCC can exercise universal

jurisdiction in Security Council’s referrals.

1013 8§61, part 4, In: Ibid
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Under this interpretation, in accordance with the ICJ, certain State officials
clothed with personal immunity under international law may be subject to criminal
proceedings by certain international courts where asituation threats or breaches
international peace and security, but only when the is recognized by the Security
Council under Chapter VII of the UN Charter.

As a result, an international criminal court may have the power to exercise
jurisdiction over individuals normally protected by personal immunity if the state of
nationality has agreed to the jurisdiction of thatcourt, or if that court possess power
of Chapter VII of the UN Charter.

Charles Taylor, Omar Al Bashir, and Muammar Galdafi, subject to prosecution
by treaty-based international courts that were rejeted their immunities, as serving
Heads of State of non-States parties.

With regard to the SCSL, it creates by treatywithout power of Chapter VII of the
UN Charter. Thus personal immunities of Charles Talor as serving Head of State of
non-State party, bars the SCSL for exercise of itgrrisdiction.

With regard to the ICC, it has power of Chapte VII of the UN Charter, only in
Security Council’s referrals pursuant to article 13b) of the Rome Statute. Thus, on
one hand, the referred non-State party (to the Rom&tatute) as UN Member State is
obliged to accept the referral and consequently, #jurisdiction of the ICC. On the
other hand, the referred non-State party (to the Rme Statute) as UN Member State
has the right for benefiting from the UN Charter, in relation to all UN Member
States.

The Organization and its Members, in pursuitof the purpose stated in Article 1,
including maintenance of international peace and sairity, shall act in accordance
with the principles that are expressed under Artice 2 of the UN Charter; as a first

principle ‘the Organization is based on the princige of the sovereign equality of its
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Members’. The principle of state immunity derives fom the equality of sovereign
stateg %

The sovereign equality of states prevents alIN Member States, from prosecuting
a serving Head of State of non-State party to the dtne Statute. Here, must bring in
mind, the main rationale of personal immunity, naméy ‘effective performance’ of
function that express by the ICJ in the Arrest warrant case.

Therefore, the referred non-State party obligs to accept (indirectly) jurisdiction
of the ICC as a multilateral treaty court. In return, it enjoys rights for benefiting
from consequences of the sovereign equality of Séet, before all UN Member States.
This right is referred to in article 98(1) of the Rome Statute, calling to respect the
personal immunity of non-States parties to the Rom8tatute.

Under the article 98(1), the ICC Statute pernts States parties to depart from the
obligation to arrest and surrender serving state dfcials which enjoys personal
immunities of non-States parties. In other words,lie immunity from the jurisdiction
of national courts limits the enforceability of arrest warrants of the ICC.

In view of the foregoing, there is no functioal immunity for crimes under
international law. Personal immunities of Heads ofState of States parties to the
Rome Statute only remain for proceedings before fa&ign national courts. However,
personal immunities of Heads of State of non-Statggarties to the Rome Statute have
been removed only vis-a-vis the ICC, when it has peer of Chapter VII of the UN
Charter.

There is no exception for respecting to immuty ratione personaeof Heads of
State of non-States parties vis-a-vis foreign nati@al authorities, not only for
proceedings before national courts, but also where ICC request from State parties

for arrest and surrender.

1014SCSL, Decision31 May 2004, op-cit, §51
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It seemed to me that in no far future, top repesentatives of non-States parties lost
their personal immunities under customary internatonal law, even for commitment
of crimes (within the jurisdiction of the ICC), in territory of States parties. However,

remain their personal immunities vis-a-vis other Sates, when the ICC request for

arrest and surrender.

The end

Hamburg, March 2012, Mahdizadeh
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