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Introduction

The most-favoured-nation principle is omnipresent in contemporary international eco-
nomic relations. It has long been considered “the corner-stone of all modern commercial
treaties™ and is a central principle in the General Agreement on Tariffs and Trade
(GATT), the General Agreement on Trade in Services (GATS) and the Agreement on
Trade-Related Aspects on International Property Rights (TRIPs). Accordingly, the Appel-
late Body described the principle as “a cornerstone of the GATT and [...] one of the pil-
lars of the WTO trading system”. * The desirability of conducting international trade on
the basis of most-favoured-nation treatment has been pointed out ever since, inter alia in
the 1974 Charter of Economic Rights and Duties of States* and the 1975 Final Act of the
Helsinki Conference on Security and Cooperation in Europe’. During the second half of
the twentieth century, it has become a “core element of international investment agree-

S and was included in almost all of the now more than 3000’ bilateral investment

ments
treaties (BITs) and regional and multilateral investment treaties. It is the object of most-
favoured-nation clauses to avoid discrimination and establish equal competitive opportu-
nities. Since there is no obligation of economic non-discrimination in customary interna-
tional law, such obligation only exists when a treaty creates it." Lacking a treaty, nations
have the sovereign right to discriminate against foreign nations in economic affairs.

In contrast to the multilateral GATT, where one MFN clause is applicable to all member

States, international investment law presents a variety of differently worded MFN clauses

! The clause is however not limited to the field of international economic law, but can also be found

in non-economic conventions, such as the Convention relating to the status of refugees (see Articles 13, 15,
17 (1), 18, 19 (1), 21, 22 (2)) and the Convention relating to the status of stateless persons (Articles 13, 15,
17 (1), 18, 19, 21, 22 (2)).

: Hornbeck, The Most-Favored-Nation Clause, p. 395.

’ Appellate Body Report, Canada-Autos, 31 May 2000, WT/DS139/AB/R, WT/DS142/AB/R, para.
69.
4 Article 26 of the Charter.

> Co-operation in the Field of Economics, of Science and Technology and of the Environment, (1)

Commercial Exchanges, General provisions, para. 5.

6 UNCTAD, Most-Favored-Nation Treatment, p. 1.
! UNCTAD, Investor-State-Disputes: Prevention and Alternatives to Arbitration (2010), p. 3.
8 Jackson, The World Trading System, 158; Hilf/ Geill, Most-Favoured-Nation Clause, in: Wolfrum,

Riidiger (ed.), Encyclopedia of Public International Law, para. 20; DiMascio/Pauwelyn, Nondiscrimination
in Trade and Investment Treaties, p. 53.


http://www.hri.org/docs/Helsinki75.html#H1.2#H1.2
http://www.hri.org/docs/Helsinki75.html#H2.3#H2.3
http://www.hri.org/docs/Helsinki75.html#H2.3#H2.3
http://www.hri.org/docs/Helsinki75.html#H3.6#H3.6

embedded in different treaties. The large number of treaties also leads to variations with
regard to the standards of protection accorded to investors from different home countries.
The provisions in bilateral investment treaties are not uniform both concerning the sub-
stantive protection of investors and investors’ possibilities to settle disputes with the host
State. More favourable treatment granted to third-State investors can therefore not only
derive from unilateral measures taken by a State, but also from agreements concluded
with a third State.” This means that investors may invoke more favourable provisions
from bilateral investment treaties concluded with a third State if their home States have
concluded a bilateral investment treaty including a most-favoured-nation clause with the
investor’s home State.

This possibility has given rise to the question about the scope of the various MFN clauses.
The question arises as regards the applicability of the clause to substantive treaty stand-
ards, but it has gained particular significance as regards its application to dispute settle-
ment provisions. By now a significant number of investment cases has dealt with the ap-
plication of MFN clauses to procedural or jurisdictional dispute settlement provisions.
The decisions are however highly contradictory. Views range from the application of
MFN clauses to all dispute settlement provisions over a distinction between procedural
and jurisdictional dispute settlement provisions to a complete negation of applicability.
The issue is still by no means settled. In regard of the great amount of conflicting deci-
sions, it is the objective of the thesis to seek to contribute to a greater coherence in the
approaches adopted in the view of this question. The finding of a coherent approach is of
vital importance in order to work against the fragmentation of international law and to
increase the legitimacy of international investment law, which is necessarily threatened by
the unpredictability deriving from conflicting decisions.'® At the same time, it is essential

to give States enough room to pursue self-determined public policies,given that invest-

? Nolde, La clause de la nation la plus favorisée et les tariffs préférentiels, p. 48; Sacerdoti, Bilateral

Treaties and Multilateral Instruments on Investment Protection, p. 350.
10 See Schill, Internationales Investitionsschutzrecht und Vergleichendes Offentliches Recht, p. 255.
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ments may be beneficial or detrimental to the host States economy, environment or devel-
opment.11

Against this background, Part I of the thesis deals with the basic principles governing
most-favoured-nation clauses, including an elucidation of the notion (A). and functions
(B.) and an examination of the impact most-favoured-nation clauses have in trade and in-
vestment law (C.). It is argued that most-favoured-nation clauses in investment law poten-
tially have a stronger impact on the regulatory autonomy of the host State than in trade
law, a finding which becomes particularly relevant when ascertaining the comparators
relevant for the determination of like circumstances. Part II deals with the historical de-
velopment of most-favoured-nation clauses. Part III contains an overview of most-
favoured-nation clauses in various agreements. A survey of most-favoured-nation clauses
necessarily constitutes a limited selection. It is the aim of Part III to examine the language
of some most-favoured-nation clauses in order to demonstrate that arbitral tribunals may
come to different results depending on the wording of the relevant clause. Part IV deals
with the application of most-favoured-nation clauses to substantive provisions by examin-
ing and systematising existing case law. Investment tribunals have homogenously accept-
ed application of most-favoured-nation clauses to substantive treatment standards. They
have so far dealt with the invocation of an allegedly more favourable fair and equitable
treatment standard, with the invalidation of a non-precluded measures clause and the ob-
ligation to grant necessary permits. The thesis then turns towards further substantive
treatment standards which have not yet been relevant in investment cases, but which
might be invoked by means of a most-favoured-nation clause in the future. It concludes
that application of the most-favoured-nation standard to substantive provisions may have
a far-reaching impact on the substantive treatment owed to an investor. Part V discusses
the application of most-favoured-nation clauses to the conditions ratione temporis, ra-
tione materiae and ratione personae. It is demonstrated that these conditions cannot be
circumvented via a most-favoured-nation clause, given that they restrict the scope and

applicability of the entire treaty, including the most-favoured-nation clause. Part VI deals

1 For examples, see Schill, Investitionsschutzrecht als Entwicklungsvolkerrecht, ZaoeRV 72 (2012),

pp. 266, 267.
3



with the application of most-favoured-nation clauses to dispute settlement provisions. In
the view of several tribunals that have distinguished between the application of MFN
clauses to jurisdictional and procedural provisions, Part VI.A. sets forth the distinction
between jurisdictional and admissibility-related provisions, while recognizing that this
distinction does not entail the non-mandatory nature of admissibility-related provisions.
Part VI.B contains the arguments relating to the application of most-favoured-nation
clauses to procedural dispute settlement provisions. In this respect, the interpretation of
MEFN clauses according to the Vienna Convention is of paramount importance. It is ar-
gued in Part VI.B.I. that depending on the wording of each clause, this interpretation gen-
erally suggests application of MFN clauses to procedural and jurisdictional dispute set-
tlement provisions. Part VI.B.II and III. examines domestic case law and ICJ jurispru-
dence, which does not offer unequivocal guidance on the issue. As a further argument to
affirm application of MFN clauses to jurisdictional provisions in addition to procedural
provisions, Part VI.C. stresses the importance of consent both to substantive and jurisdic-
tional provisions and rejects the restrictive interpretation of jurisdictional clauses. Part
VL.D. contains an overview of rulings by investment tribunals. While Part VL.D.I. deals
with rulings concerning the circumvention of procedural requirements, and more specifi-
cally with the requirement of submitting a dispute to domestic courts for a certain period
of time before commencing arbitration, Part VI.D.II examines cases dealing with the im-
portation of jurisdictional provisions. The cases are assessed against the background of
the argumentation in Parts VI.B and C. After an overview of further potential fields of
application to dispute settlement matters, it is concluded that the outcome of the cases af-
firming an MFN clause’s application to dispute settlement provisions should be endorsed,
while the reasoning is sometimes subject to critique. Part VII deals with the question
whether it should be possible to invoke by means of a most-favoured-nation clause bene-
ficial provisions without having to import at the same time disadvantageous provisions
that may have been inserted in the basic treaty as a balance or trade-off for the relevant
beneficial provisions. This would involve the possibility to create a combination of bene-
ficial treaty provisions that the host State never intended to guarantee to investors from
any State. It is argued that “cherry picking” is the natural effect of MFN clauses, which

implies that only beneficial provisions must be imported. However, as a limiting principle



to this approach, some features of a BIT which are closely related only allow conjoint in-
corporation. Part VIII deals with the concept of like circumstances, which is the prerequi-
site for a comparison whether there is in fact less favourable treatment. First the thesis
gives an outline of the concept of like products and like services in trade law. These con-
cepts can however not be easily transferred to the investment context. Then the compara-
tors relevant to the determination of like circumstances in investment law are identified,
taking into account that the like circumstances analysis in investment law should give
more room to the consideration of regulatory objectives of the host State than the corre-

sponding concepts in trade law. Part VIII is followed by the Final Conclusion.
Part I: Basic Principles
A. Notion and Substance of the Most-Favoured-Nation Clause

1. Definition

The most-favoured-nation clause is a treaty provision which obliges a State (the grant-
ing/conceding State) to extend to another State (the beneficiary State) or to persons or
things in a certain relationship with that State all the benefits which it accords to third
States (favoured States) or to persons or things in the same relationship in an agreed
sphere of relations.'? In the field of investment law, the standard obliges host states to
treat investors from one foreign country no less favourably than investors from any other
foreign country. The rights enjoyed under the most-favoured-nation standard are thus not
absolute, but dependent on the rights granted by the promisor to third States or persons or
things in a determined relationship with that State. As a contingent standard, its content is
ascertained by reference and dependent on an exterior set of rules. Thus, the most-

favoured-nation standard has been described as a “shell with variable — and continuously

12 Ustor, Most-Favoured-Nation clause, p. 468. See also the definition in the ILC Draft Articles, at p.

21, which states that the most-favoured-nation clause guarantees “treatment accorded by the granting State
to the beneficiary State, or to persons or things in a determined relationship with that State, not less favour-
able than treatment extended by the granting State to a third State or to persons or things in the same rela-
tionship with that third State.”
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varying — contents”.”®> To determine the field of application for the most-favoured-nation
clause, reference is often made to the ejusdem generis principle, which stipulates that
rights are acquired only in respect of matters which are specified in the clause or implied
from its subject-matter. 14

With regard to the scope of the prohibition of discrimination, the difference in treatment
may be specifically provided for in a law or regulation of the host state or may be the con-
sequence of a measure ostensibly non-discriminatory, but resulting in different treatment
in fact."’ De jure discrimination involves a law or regulation that openly links a difference
in treatment to the origin of investors or investments. The term de facto discrimination
refers to regulatory measures which are formally origin-neutral and do not explicitly dis-
tinguish between various investors but which impose an illegitimate burden on a certain
category of investors while sparing others, thus modifying the conditions of competition.
With regard to Article I:1 GATT, the WTO Appellate Body ruled that Article I:1 GATT
does not only cover de jure discrimination, but also de facto discrimination and thus also
measures which, on their face, do not depend on the origin of the relevant product.'® The
Appellate Body in EC-Bananas found that the same was true for the most-favoured-
nation obligation of the GATS in Article II:1."7 Similarly, under the non-discrimination
standards of investment treaties, both direct and formal de jure discrimination and indirect

de facto discrimination are prohibited.'®

Schwarzenberger, The Most-Favoured-Nation Standard in British State Practice, p. 96.
14 See below Part VI B.1.2.

15 UNCTAD, Bilateral Investment Treaties 1995-2006, p. 39.

1o Appellate Body Report, Canada-Autos, 31 May 2000, WT/DS139/AB/R, WT/DS142/AB/R, para.
78; EC-Bananas, WT/DS27/AB/R, para. 234.

17 Appellate Body Report, EC-Bananas, 9 September 1997, WT/DS27/AB/R, para. 233.

8 ADF v. U.S., Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1, paras 156-157; Feldman v.

Mexico, Award, 16 December 2002, ICSID CASE No. ARB(AF)/99/1, para. 169; Pope and Talbot v. Can-
ada, Award on the Merits of Phase 2, 10 April 2001, para. 78. In ADF v. US, the Canadian investor had
argued that US investors were privieged by the requirement that steel of investors had to be fabricated in the
US. While the United States argued that this requirement was equally applicable to U.S. investors and thus
did not constitute discrimination, the tribunal found that the regulation could in principle constitute de facto
discrimination since it could be more “natural for US investors to carry out the fabricating operations in the
US”. Eventually, the tribunal denied a violation of the national treatment obligation since the investor had
failed to meet the burden of proving that the competitive situation of Canadian investors was equal to that of
U.S. investors.



II. Relationship between Most-Favoured-Nation Treatment and the Pacta Tertiis Princi-

ple

The relationship between treaties and third parties is defined by the principle of custom-
ary international law pacta tertiis nec nocent nec prosunt. According to this principle,
which is codified in Article 34 of the Vienna Convention on the Law of Treaties (VCLT),
treaties generally only have an effect between the parties to the treaty; for States not party
to a treaty, the treaty is res inter alios acta."’ The underlying principle of the pacta tertiis
rule is the principle that no rights or duties can be conferred on a third State without its
consent, which is the result of the sovereign equality of States.?

Before the ICJ judgment in the Anglo-American Oil Co. case, part of legal doctrine took
the view that most-favoured-nation treatment in connection with the beneficiary third-
party treaty was an exception to the pacta tertiis rule in that it lay in the nature of most-
favoured-nation treatment that treaties concluded between two States had an effect on all
States that were not party to the treaty but had agreed on most-favoured-nation treatment
with one of the parties.”' It was argued that the legal obligations of the granting State to-
wards the beneficiary State derived from the third-party treaty and not from the treaty
stipulating the most-favoured-nation clause. The same view was held by the United King-
dom as Claimant in the Anglo-Iranian Oil Company Case.** The ICJ had concluded from
the Iranian Declaration made under Article 36 (2) of the ICJ Statute that Iran had accepted
the jurisdiction of the ICJ only with regard to disputes relating to treaties ratified subse-
quent to the aforementioned Declaration.”> While Iran and the United Kingdom had

agreed upon most-favoured-nation treatment in treaties concluded before the crucial date,

19 Vukas, Treaties, Third-party Effect, para. 2; Dahm/ Delbriick/ Wolfrum, Vélkerrecht, vol. /3, p.
613; McNair, The Law of Treaties, p. 309; Rozakis, Treaties and Third States, pp. 1-41. On the effect of
treaties on third States see Roxburgh, International Conventions and Third States.

Tomuschat, Obligations for States, p. 242-244.

Fauchille, Traité de Droit International Public, p. 359; Oppenheim, International Law: A Treatise,
vol. I, para. 522. See also the Dissenting Opinions of Judges Hackworth and Levi Carneiro in Anglo-Iranian
Oil Co. Case, pp. 138 and 157. For the contrary view see Sibert, Traité de Droit International Public, vol. II,
p- 255; Rousseau, Principes généraux du droit international public, vol. I, p. 465.

= Anglo-Iranian Oil Co. Case, Pleadings, at 648-649.

3 Anglo-Iranian Oil Co. Case, ICJ Judgment of 22 July 1952, pp. 103-107. This was disputed since
the wording of the Iranian Declaration could also be interpreted as encompassing treaties ratified before the
Declaration. However, the Court concluded that this was contrary to the manifest intention of Iran.

21
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the third-party treaties that the United Kingdom intended to invoke by virtue of the most-
favoured-nation clause were ratified subsequent to the Declaration.”* In order to establish
the Court’s jurisdiction, the Government of the United Kingdom argued that the decisive
treaties to which the dispute related were the third-party treaties invoked by means of the
most-favoured-nation clause.” Since the dispute concerned the new substance of the trea-
ty deriving from the rights accorded in the third-party treaties and these rights had become
part and parcel of the most-favoured-nation clause only after the ratification of the Decla-
ration, the ICJ had jurisdiction.*®

The ICJ rejected the argumentation that the most-favoured-nation clause represented an
exception to the relative effect of treaties stipulated by the pacta tertiis rule. It held that
the third-party treaty itself did not create a legal relation between Iran and the United
Kingdom.?” The beneficiary state did not derive rights and benefits from the third-party
treaty, but was entitled to claim these rights only by virtue of the most-favoured-nation
clause.” Therefore the treaty containing the most-favoured-nation clause was to be con-
sidered the basic treaty that established the legal connection between the beneficiary State
and the third state.”” The Court’s argument basically was that the scope of the benefits
that the United Kingdom could require was determined by the third-party treaty. Howev-

24 The Treaty mainly relied upon was a Treaty of Friendship, Establishment and Commerce between

Iran and Denmark, signed on 20 February 1934, which provided in Article IV that “The nationals of each of
the High Contracting Parties shall, in the territory of the other, be received and treated, as regards their per-
sons and property, in accordance with the principles and practice of ordinary international law. They shall
enjoy therein the most constant protection of the laws and authorities of the territory for their persons, prop-
erty, rights and interests.” (See Anglo-Iranian Oil Company Case, ICJ Judgment of 22 July 1952, p. 108.)
Additionally, the Claimant relied on a treaty between Iran and Switzerland of April 25", 1934 and a treaty
between Iran and Turkey of March 14™, 1937.

» Anglo-Iranian Oil Company Case, Pleadings, at 533: “A most-favoured-nation clause is in essence
by itself a clause without content; it is a contingent clause. It acquires its content only when the grantor
State enters into relations with a third State [...].” This argumentation was supported by several judges in
their dissenting opinions, namely Judge Hackworth, at pp. 137-138, and Judge Levi Carneiro, at p. 157. The
dissenting Judge Read strongly relied on the formulation of the Iranian Declaration that jurisdiction was
accepted with regard to situations relating “directly or indirectly” to treaties ratified by Iran — indicating that
the Declaration should cover disputes based indirectly on the third-party treaties, while accepting that the
direct basis of the claim was the most-favoured-nation clause, see pp. 144-147.

26 Anglo-Iranian Oil Company Case, Pleadings, p. 649.

Anglo-Iranian Oil Company Case, Judgment of 22 July 1952, ICJ Reports, p. 109.

Anglo-Iranian Oil Company Case, Judgment of 22 July 1952, ICJ Reports, p. 109.

Anglo-Iranian Oil Company Case, Judgment of 22 July 1952, ICJ Reports, p. 109. Since the rele-
vant basic treaty was the one containing the most-favoured-nation clause, the Court declared itself incompe-
tent ratione temporis.



er, the title on which the United Kingdom could base her claim could only be derived
from the treaty stipulating the most-favoured-nation clause. The assumption made by the
Claimant and in the dissenting opinions that the most-favoured-nation clause itself had no
substance was therefore based on a confusion of the concrete content of the right, which is
indeed only contained in the third-party treaty, and the entitlement to enjoy that treatment,
which is stipulated by the clause.’® There is thus no legal relation between the beneficiary
State and the third State, but only material equal treatment.’

This view was confirmed by the ICJ in the Case concerning the rights of United States
nationals in Morocco®, where again the substance of the most-favoured-nation clause was
controversial. The Claimant sought to profit from consular provisions in third-party trea-
ties that the third States had already waived.” The question was whether the reference to
the treatment accorded to third States could still be relevant in cases where the treatment
was no longer accorded to these States. According to the United States, the most-
favoured-nation clause had a consolidating effect in Moroccan treaties by leading to a
permanent incorporation of rights even after the abrogation of treaty provisions from
which these rights had been derived.*® Inversely, the ICJ held that the beneficiary enjoyed
rights only as long as the promisor actually granted these rights to third states, corroborat-

ing the finding established in the Anglo-Iranian Oil Case that the benefits accorded to the

30 Rossilion, La clause de la nation la plus favorisée dans la jurisprudence de la Cour internationale

de Justice, p. 91; Ito, La Clause de la Nation la plus favorisée, p. 43; Vignes, La clause de la nation la plus
favorisée et ses problémes contemporains, p. 213.

3 In addition, it is very doubtful whether the United Kingdom’s interpretation was in line with the
intention of Iran since it is unlikely that its consent under article 36 II of the ICJ Statute covered disputes
about subsequent treaties with third States. For details see the individual opinion of Judge McNair, Anglo-
Iranian Oil Company Case, 1CJ Reports, pp. 116 et seq.

3 For an overview of the historical background and the judgment, see de Soto, Judgment of the In-
ternational Court of Justice of 27 August 1952.

3 The US based its claim on the most favoured nation clause stipulated in Art. 17 of Madrid of 1880
and relied on treaty rights granted to Great Britain in 1856 and to Spain in 1861, which these States had
however renounced in 1937 and 1914 respectively. The US argued that given that the most-favoured-nation
clause had been concluded with a Muslim State and that there was a common legal policy of European and
American States towards Muslim States based on stability, the clause had the effect of incorporating the
beneficiary provisions permanently in the treaty containing it. The Court rejected this argument of incorpo-
ration with a reference to the aim of the most-favoured-nation clause to ensure equality among States (Case
concerning the rights of nationals of the United States of America in Morocco, Judgment of 27 August 1952
(ICJ Reports, pp. 192, 204).

34 Rights of nationals of the United States of America in Morocco, Judgment of 27 August 1952, ICJ
Reports, p. 191.
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beneficiary State on the basis of the third-party treaty did not form the clause’s legal sub-
stance and remained apart from the title. Thus, when the reference disappeared, the opera-
tion of the clause ceased in this effect (cessante causa cessat effectus™).

This interpretation is also reflected in Article 8 § 1 of the ILC-Draft Articles on most-
favoured-nation clauses,’® which confirms that the basic act (acte régle) is the agreement
between the granting State and the beneficiary State. The third-party treaty is only an el-
ement which gives effect to the most-favoured-nation clause (acte condition).’’

Neither could a renouncement of the distinction between the entitlement to most-
favoured-nation treatment and the actual content of the right be justified in the light of
Article 36 (1) VCLT, which deals with rights emerging from a treaty for third States and
provides that

“A right arises for a third State from a provision of a treaty if the parties to the trea-
ty intend the provision to accord that right either to the third State, or to a group of
States to which it belongs, or to all States, and the third State assents thereto. Its as-
sent shall be presumed so long as the contrary is not indicated, unless the treaty oth-

erwise provides.”

Both the cases of Article 36 (1) VCLT and of the most-favoured-nation clause concern a
State which is favoured by a clause of a treaty to which it is not a party. However, the le-
gal bases for this right differ. In the case of Article 36, the basis of the right is the treaty
conferring it and the intention of the parties to that effect. It is thus only when the parties

have an intention to grant a legal right to a third State that such right arises from a treaty

33 Visser, La clause de “la nation la plus favorisée” dans les traités de commerce, p. 84; Anzilotti,

Cours de droit international, vol. I, p. 437; Sibert, Traité de Droit International Public, vol. I, p. 255; Ito, La
Clause de la Nation la plus favorisée, p. 38.

36 Yearbook of the International Law Commission 30 (1978), Vol II, Part 2, Report of the Commis-
sion to the General Assembly on the work of its thirtieth session, Document A/33/10, The most-favoured-
nation clause, p. 25.

3 Yearbook of the International Law Commission 30 (1978), Vol II, Part 2, Report of the Commis-
sion to the General Assembly on the work of its thirtieth session, Document A/33/10, The most-favoured-
nation clause, Draft Articles on most-favoured-nation clauses with commentaries, Yearbook 26, para (5) of
the Commentary; Sibert, Traité de Droit International Public, vol. II, p. 255.
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provision.”® Such intention can however not be presumed. As the PCIJ held in the Case

concerning certain German interests in Polish Upper Silesia,

“A treaty only creates law as between the States which are parties to it; in case of

doubt, no rights can be deduced from it in favour of third States.””

In the case of a State enjoying a benefit from a treaty on the basis of the most-favoured-
nation clause, the parties to that treaty may sometimes be aware of such an effect, but they
do not have such intent.*

Summing up, the legal foundation of that benefit is the agreement to grant most-favoured-
nation treatment but not the third-party treaty providing for better treatment.*' Most-

favoured-nation treatment is therefore not an exception to the pacta tertiis rule.*

B. Functions of the Most-Favoured-Nation Principle

MFN clauses combine several legal, political and economic functions. First, it is an essen-
tial function of MFN clauses to effect a general equalisation of the legal conditions of
competition and thus protect the individual rights of investors. Second, they serve to mul-
tilateralise benefits and thus contribute to a liberalisation of the investment area. Moreo-

ver, due to the insertion of MFN clauses, treaties can easily be adapted to changing legal

3# See the Commentary of the International Law Commission to Art. 32 of the 1966 Draft of the Vi-

enna Convention on the Law of Treaties (which later became Art. 36 of the Convention), UN Yearbook of
the International Law Commission 1966, vol. II (Doc. A/6309/Rev. 1) Article 32, p. 229, para (7) of the
Commentary, which states that “The intention to accord the right [to a third state] is of cardinal importance,
since it is only when the parties have such an intention that a legal right, as distinct from a mere benefit,
may arise from the provision.”

¥ Case concerning certain German interests in Polish Upper Silesia, Judgment of 25 May 1926, p.
29. In the Case of the free zones of Upper Savoy and the district of Gex, pp. 147, 148, the Court ruled that
“It cannot be lightly presumed that stipulations favourable to a third State have been adopted with the object
of creating an actual right in its favour.” This rule was also confirmed by international arbitral tribunals, e.g.
in the case of Ungarische Erdgas A.G. v. Rumanian State, Annual Digest of Public International Law Cases
5(1929/1930), 383, 386.

40 Yearbook of the International Law Commission 30 (1978), Vol II, Part 2, Report of the Commis-
sion to the General Assembly on the work of its thirtieth session, Document A/33/10, The most-favoured-
nation clause, Draft Articles on most-favoured-nation clauses with commentaries, Yearbook at 26, para (3)
of the Commentary.

4 Rozakis, Treaties and Third States, p. 21.

2 See also Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, para. 60.
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circumstances without the need to formally amend legal provisions. And finally, (uncon-
ditional) MFN clauses uphold formal reciprocity, granting both treaty parties the right to
MFN treatment.

I. Non-Discrimination and Establishment of Equal Competitive Opportunities

As the ICJ stated in the US Nationals in Morocco case, the object of the most-favoured-

nation clause is to

“establish and to maintain at all times fundamental equality without discrimination

: 4
among all of the countries concerned”®’.

The essential function of the clause is to guard against present or future discrimination
and to guarantee equality among the relevant States or actors.** In the investment field, it
sets limits upon host countries with regard to their present and future investment policies
by prohibiting them from favouring investors of one foreign nation over those of another
foreign nation.

The most-favoured-nation clause is at once a political and an economic instrument. On
the political plane, the avoidance of discrimination helps to suppress international ten-
sions among States since the more special advantages are created, the more disputes can
be expected.”’ As regards the economic function of MFN treatment, both States and pri-
vate investors seek an assurance that they do not fall into a position of competitive disad-
vantage on the world market. The object of granting unconditional most-favoured-nation

treatment is to enable the beneficiary to automatically acquire the rights granted by the

“ Rights of nationals of the United States of America in Morocco, Judgment of 27 August 1952, ICJ

Reports, p. 192.

“ Vignes, La clause de la nation la plus favorisée et ses problémes contemporains, p. 214; Visser, La
clause de “la nation la plus favorisée” dans les traités de commerce, p. 78; Nolde, La clause de la nation la
plus favorisée et les tariffs préférentiels, p. 5; Schwarzenberger, The Most-Favoured-Nation Standard in
British State Practice, p. 99; Rossilion, La clause de la nation la plus favorisée dans la jurisprudence de la
Cour internationale de Justice, pp. 76-107; Basdevant Clause de la nation la plus favorisée, in: de Lapra-
delle/ Niboyet (eds), Répertoire de droit international, vol III, p 467, para. 1; Hornbeck, The Most-Favored-
Nation Clause, p. 398.

45 Davey/ Pauwelyn, MFN-Unconditionality, in: Cottier/Mavroidis, Regulatory Barriers and the Prin-
ciple of Non-Discrimination in World Trade Law, p. 15; Jackson/ Davey/ Sykes, Legal Problems of Interna-
tional Economic Relations, p. 416; Jackson, The World Trading System, p. 159.
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promisor to any third State or actor. In the context of the WTO, the Appellate Body has
numerously stated that the goal of non-discrimination obligations was to provide effective
equality of competitive opportunities — either between national and foreign competitors in
the case of national treatment or between foreign states in the case of most-favoured-

nation treatment.*® In the context of trade, the Appellate Body stated in Canada-Autos:

"Th[e] object and purpose [of the most-favoured-nation obligation] is to prohibit
discrimination among like products originating in or destined for different countries.
The prohibition of discrimination in Article I:1 also serves as an incentive for con-
cessions, negotiated reciprocally, to be extended to all other Members on an MFN

basis."*’

In the context of investment law, the purpose of the most-favoured-nation clause is to
“give investors a guarantee against certain forms of discrimination by host countries, and
establish equality of competitive opportunities between investors from different foreign
countries”®. The aim of including most-favoured-nation clauses in bilateral investment
treaties is to harmonise the conditions applicable to investors and investments irrespective
of their nationality, to ensure uniformity and equality and to thereby create a “level play-
ing field” for business participants and allow them to compete on an equal footing. Thus,
the value of negotiated bilateral trade concessions will not be eliminated by a later and
more favourable trade concession to a third country. This has the effect of stabilising in-
vestors’ expectations since they are reassured that they will not be denied the benefits of

their home State’s bargain if a third country achieves more favourable conditions.

46 See, e.g., Panel Report, US — Section 337, adopted on 7 November 1989, L/6439 - 36S/345,, para.

5.11; Appellate Body Report, Japan - Alcohol, 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, p. 16; Appellate Body Report, Korea - Alcohol, 18 January 1999, WT/DS75/AB/R,
WT/DS84/AB/R, paras 119, 127; Panel Report, Canada — Autos, 31 May 2000, WT/DS139/AB/R,
WT/DS142/AB/R, para. 10.78 (all concerning the national treatment obligation).

o Appellate Body Report, Canada-Autos, 31 May 2000, WT/DS139/AB/R, WT/DS142/AB/R para.
84. In Canada - Autos, the Appellate Body reviewed the Panel's finding that the Canadian import duty ex-
emptions granted to motor vehicles originating in certain countries were inconsistent with Article I:1.

48 UNCTAD, Most-Favoured-Nation Treatment, at 1.
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In world trade law, while one side of the economic rationale for the most-favoured-nation
clause is the protection of competitive opportunities, the other is the avoidance of trade
distortion. The economic background for this rationale is the theory of comparative ad-
vantage that was developed by David Ricardo® and was at the time of its development a
renunciation of the then dominant doctrine of mercantilism. The theory of comparative
advantage offers a rationale for the welfare-enhancing effect of international trade and,
more specifically, of the most-favoured-nation principle. The basis for the theory is the
perception that all countries (or rather private economic actors) are endowed with differ-
ent abilities and opportunities for the production of certain commodities. It is for the
common benefit if every actor specializes in the production of those commodities for
which it is specifically adapted due to its geographical conditions, climate and other ad-
vantages. A country has a comparative advantage in the production of a good if it can
produce it at a lower opportunity cost than another country. The opportunity cost of a
product is defined as the amount of another product that must be given up in order to pro-
duce more of the first good. Therefore a country has a comparative advantage in the pro-
duction of a certain good relative to another country if it must give up less of a second
good to produce another unit of the first good than the amount of the secod good that the
other country would have to give up to produce another unit of the first good.50 Interna-
tional trade thus enables countries to exchange these commodities with foreign commodi-
ties that could only be produced at higher cost in the home country. These trade relations
are advantageous for the participating States, even if one country can produce all products
at lower cost than other countries, i.e. has an absolute advantage in the production of all
goods. Even in that case it is beneficial for the State to concentrate on the production of
those goods in which it has the greatest absolute advantages, compared to its other com-

modities, and exchange them against those goods in whose production it has the least ab-

9 Ricardo, On the Principles of Political Economy and Taxation, Chapter VII. See also Trebilcock/

Howse, The Regulation of International Trade, pp. 3, 4; Sykes, Comparative Advantage, JIEL 1 (1998) 49-
82.
%0 Trebilcock/ Howse, The Regulation of International Trade, p. 3; Mankiw/Taylor, Grundziige der

Volkswirtschaftslehre, p. 69.
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solute advantage.”’ Summing up, the theory of comparative advantage says that States
should specialize in the production of commodities in which they have the greatest com-
parative advantage and import such goods that they can only produce with a comparative
disadvantage. This way, due to international trade, States can benefit from specialization
and division of labour on the international plane.

If however discriminatory tariffs are imposed these may enable relatively high-cost pro-
ducers in the States that benefit from lower tariffs to outcompete lower-cost producers in
the States subject to higher tariffs. Discrimination will induce a shift of resources towards
relatively less efficient producers who are favoured and away from more efficient produc-
ers who are disfavoured. This phenomenon, known as “trade diversion”, creates losses
that do not occur when all suppliers are subject to the same tariffs. It is the economic
function of the MFN principle to ensure that more efficient producers have equal access
to markets as less efficient producers and thus to guarantee the most efficient allocation of
resources. This way a country’s imports will be supplied by the most efficient internation-
al supplier.’> The prevention of trade diversion lowers the costs of production and ser-
vices, increases consumer choices and promotes world economic growth.” Usually there-
fore, a non-discriminatory policy enhances global welfare by ensuring that imports are
supplied by the countries that can produce them most cheaply, at least given otherwise
equal circumstances.”® >> The aim to exchange trading opportunities not only to assure
benefits for individual exporters, but rather to enable free and efficient trade policies and

prevent trade diversion shows that trade law focuses on the improvement of the overall

51
52

Trebilcock/ Howse, The Regulation of International Trade, p. 3.

Davey/ Pauwelyn, MFN-Unconditionality, in: Cottier/ Mavroidis (eds), Regulatory Barriers and
the Principle of Non-Discrimination in World Trade Law, p. 14.

3 Kennedy, GATT 1994, in: Macrory/ Appleton/ Plummer (eds), The World Trade Organization p.
100; Jackson, The World Trading System, p. 159.

4 Sykes, Comparative Advantage, in JIEL 1 (1998), 78; Schwartz/ Sykes, The economics of the most
favoured nation clause, in Bhandari/ Sykes (eds.), Economic dimensions in international law pp. 53, 54.

% Under certain circumstances, discrimination between different foreign States may also be efficient,
the reason being that discriminatory tariff reductions at the same time reduce the difference in treatment
between the favoured foreign and national producers. This will not only create trade diversion through the
differential treatment of foreign producers, but also produce an efficiency gain to the extent it allows more
efficient foreign producers to substitute less efficient domestic producers (Hudec, Tiger tiger, in: Hudec
(ed.), Essays, p. 171) This rationale is often given for the formation of regional trading blocks (Trebilcock/
Howse, The Regulation of International Trade, p. 52)
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welfare of nations, economic efficiency and trade liberalization.”® In contrast, BITs are
concluded for the protection of individual foreign investments that are usually already
present in the host countries.”” Non-discrimination in investment law originates and re-
mains embedded in the idea of individual fairness.’® Investors’ competitive opportunities
are therefore protected not for the enhancement of economic efficiency and overall wel-

fare, but for the protection of individual rights. According to DiMascio/Pauwelyn,

“[...] the traditional investment regime is about fairness grounded in customary
rules on treatment of aliens, not efficiency. It is about protection, not liberalization,

and about individual rights, not state-to-state exchanges of market opportunities.”’

II. Instrument of Economic Multilateralisation and Liberalisation

Although the drafting of most investment treaties takes place in bilateral negotiations, the
results of these negotiations are extended to States or enterprises from States that played
no role in the negotiations. This mechanism to a certain extent prevents the fragmentation
of the worldwide investment relationships into bilateral special relations. The generalisa-
tion of the standards of international law as formulated in bilateral treaties leads to the
unification of the legal situation of investors from different countries. Leading to harmo-
nisation and universalisation of investors’ rights, the most-favoured-nation clause is an
instrument of multilateralisation of the benefits accorded to foreign investors and their
investments. While this effect was limited when the number of investment treaties was
limited, the attack on bilateralism came to the surface with the explosion of the number of
bilateral investment treaties. Yet the concepts of most-favoured-nation treatment and mul-
tilateralism can be distinguished. Multilateralism is an approach to international trade and
other relations that recognizes and values the interaction of a number of nation-states. It

recognizes the dangers of organizing relations with foreign nations on bilateral grounds,

56
57

DiMascio/Pauwelyn, Nondiscrimination in Trade and Investment Treaties, p. 54.

For BITs that aim at investment liberalization by granting the right to market access, see NAFTA
Chapter 11 and the US Model BIT (see below Part I1I.B and C)

¥ DiMascio/Pauwelyn, Nondiscrimination in Trade and Investment Treaties, p. 70.

> DiMascio/Pauwelyn, Nondiscrimination in Trade and Investment Treaties, p. 56 (footnotes omit-
ted).
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dealing with them one by one. In contrast, the most-favoured-nation principle is a stand-
ard of equal treatment of foreign nations based on bilateral action with multilateral impli-
cations.

Moreover, the most-favoured-nation clause can be considered a significant motor of eco-
nomic liberalisation in the trade and investment area since once economic advantages are
conceded bilaterally, the MFN clause accomplishes equality of opportunities for other ac-
tors on the highest possible plane. Trade and investment barriers thus move to the lowest
existing threshold and the scope of the standards granted in bilateral investment treaties is
significantly enlarged.

However, while the automatic extension of concessions by operation of the most-
favoured-nation clause generally contributes to the generalization of liberalising trade and
investment policies, in some situations the opportunities for free-riding generated by the
unconditional clause may even result in less liberalization.®® This phenomenon is charac-
terised by the fact that in a system governed by the MFN obligation, any concession nego-
tiated with a single trading partner must be extended without condition to all treaty part-
ners, whether or not these treaty partners also make concessions or not. If certain nations
liberalize their investment policy and others do not, these latter countries can nonetheless
benefit from unreciprocated benefits. As a result, the negotiating position of the granting
state 1s weakened with respect to the third state since that state has already received the
concessions granted to the first state through the MFN principle. Fear of what they con-
sider excessive free-riding may cause countries to agree to less liberalisation than they
would if reciprocity were required. The free-riding situation may thus also attenuate in-
centives for countries to exchange concessions and may deter two countries from agreeing

on mutual concessions even if they are advantageous to them.

60 Trebilcock/ Howse, The Regulation of International Trade, p. 52; Schwartz/ Sykes, The economics

of the most favoured nation clause, in Bhandari/ Sykes (eds.), Economic dimensions in international law, p.
59.
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II1. Flexibility and Rationalisation

A further function of the clause is the adaption of treaties to changing circumstances.®' A
negotiated clause which was formerly beneficiary may develop into a disadvantage if the
party to the treaty negotiates a more favourable clause with a third party. Given the time
and effort necessary for treaty negotiations, it is not practical for States to constantly re-
negotiate their investment treaties. Rather than renegotiating a large number of bilateral
investment treaties to incorporate a change towards more investor-friendly policies, States
can agree to a single treaty with the more favourable conditions, knowing that this new
treatment standard will be extended to investors from any country by operation of the
most-favoured-nation clause. Moreover, it is unlikely that governments agree to negotiate
benefits unless they can be assured of most-favoured-nation treatment in the future. Gov-
ernments can therefore not conduct a successful policy of trade and investment liberaliza-
tion outside the framework of most-favoured-nation treatment. Thus, the clause contrib-
utes to a rationalization and simplification of international affairs.*®

By operation of the most-favoured-nation clause, States can also benefit from the
achievements of more skilful negotiators, thus being insured against incompetent drafts-
manship.” From this perspective, the most-favoured-nation standard can be a tool that
smaller developing countries have at their disposal to benefit from the stronger bargaining
power of more powerful countries, especially in light of the fact that the former situation
that only developed countries were capital-exporting countries and developing countries
were merely importers of capital has changed.®* Since the 1990s the outward flow of for-
eign direct investment from developing countries has increased.®> While the amount of

foreign direct investment flowing from developing to developed countries is still small,

61
62

100.
63

Schwarzenberger, The Most-Favoured-Nation Standard in British State Practice, pp. 99, 100.
Scelle, 631; Schwarzenberger, The Most-Favoured-Nation Standard in British State Practice, p.

Schwarzenberger, The Most-Favoured-Nation Standard in British State Practice, p. 99.

Congyan, Outward Foreign Direct Investment Protection and the Effectiveness of Chinese BIT
Practice, p. 829.

6 From 1990 until 2005, the foreign direct investment stock of developing countries increased from $
US 15 billion to $ US 133 billion (UNCTAD, World Investment Report 2006, pp. 105, 107).
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South-South investment is increasingly more common.®® Due to this trend, developing
countries may become more interested in higher standards of protection for outward in-
vestors. Since most-favoured-nation clause can provide their investors with higher stand-
ards of protection from third-party BITs, it may gain in importance for developing coun-

tries.%’

IV. Reciprocity

It is to be examined whether most-favoured-nation treatment creates a relationship that is
based on reciprocity. Reciprocity can be defined as the relationship between two or more
States under which a certain conduct by one party is juridically dependent upon that of the
other party. Such conduct will in most instances amount to identical or equivalent treat-
ment.”® With regard to the relationship between reciprocity and the most-favoured-nation
principle, one can distinguish between formal and material reciproci‘[y.69 This distinction
becomes manifest in the distinction between the conditional and the unconditional form of
the most-favoured-nation clause. Under the conditional clause, States are only entitled to
claim for their nationals the more favourable treatment offered to a third State on condi-
tion that they give an equivalent to what is given by the third State in return.”® The condi-
tional form typically establishes the obligation to extend without compensation only con-
cessions made to third countries without compensation, and to extend for equivalent com-
pensation any concessions made to third countries against compensation.”' This means
that the beneficiary state is not entitled ipso jure to benefit from the advantages granted to
third States, but has to pay an equivalent compensation for the beneficiary treatment that
has to be agreed upon with the granting state. Since the content of the compensation has

to be agreed upon by the Parties, the conditional clause reduces the right of the benefi-

66 UNCTAD, World Investment Report 2006, p. 120; UNCTAD, Background Paper prepared by the
UNCTAD Secretariat, South-South Investment Flows — A Potential for Developing Coutnry Governments
to Tap for Supply Capacity Building, 2004, p. 2.

67 UNCTAD, World Investment Report 2006, p. 229.

Simma, Reciprocity, in Wolfrum, Riidiger (ed.), Max Planck Encyclopedia of Public International
Law, para. 2. For a detailed definition see Simma, Das Reziprozititselement, pp. 43-49.

o Virally speaks of réciprocité formelle and réciprocité réelle (Virally, Le principe de réciprocité,
pp. 72, 73).
70 McNair, The Law of Treaties, p. 275.
Viner, International Economics, p. 103.

68
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ciary to that of a pactum de contrahendo.” The background for this form of the clause,
which was introduced by the United States at the end of the 18" century and only aban-
doned at the beginning of the 20™ century, is the idea of material reciprocity. Reciprocity
in that sense is understood as referring to substantive equality, which means that a treaty
is negotiated by a country to give and gain equal concessions.

In contrast, under the unconditional form of the most-favoured-nation clause, the benefi-
ciary is granted the benefit granted to a third party automatically without any condition of
reciprocal concessions.” Referring to a wider meaning of reciprocity, the unconditional
form of MFN clauses is reciprocal insofar as all involved States make the same promise
to grant each other most-favoured-nation treatment. The acceptance of such identical ob-
ligations can be described as formal reciprocity.’* The concrete advantages that can result
from unconditional MFN treatment may not be evenly distributed since they are depend-
ent on the treatment that the Contracting Parties grant to third states. One party may bene-
fit from beneficial treatment offered to third states while at the same time not having to
offer anything in return. Therefore, although the Contracting Parties’ relationship is char-
acterized by formal reciprocity, material reciprocity is not guaranteed.” A disadvantage
that comes along with the imposition of the unconditional MFN principle is the free-rider
situation.”® The gravity of the free-rider issue depends on the extent to which it creates
asymmetrical situations, which means that free-riding becomes less tolerable the more the
obligations in the treaties concerned differ.

In the GATT, an element of conditionality can be retained due to the GATT’s multilateral
institutional structure and the centralized nature of the tariff negotiations, which allow

governments to establish complex arrangements for assuring a certain level of material

2 Ito, La Clause de la Nation la plus favorisée, p. 35; Nolde, La clause de la nation la plus favorisée

et les tariffs préférentiels, p. 90; Schwarzenberger, The Most-Favoured-Nation Standard in British State
Practice, p. 102.

3 Schwarzenberger, The Most-Favoured-Nation Standard in British State Practice, p. 101; Basde-
vant, Clause de la nation la plus favorisée, in: de Lapradelle/ Niboyet (eds), Répertoire de droit internatio-
nal, vol III, p. 478, para. 70; Benedek, Die Rechtsordnung des GATT, p. 62; Jackson, The World Trading
System, p. 161.

I Virally, Le principe de réciprocité, pp. 72, 73.

» Virally, Le principe de réciprocité, p. 73 (who speaks of réciprocité réelle).

7 See above Part I B.II.
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reciprocity and minimizing the negative effects of free-riding.”’ According to GATT Arti-
cles XXVIII:2 and XXVIIlbis (1), the modification of schedules and tariff negotiations
shall take place ,,on a reciprocal and mutually advantageous basis*, which means that tar-
iff reductions offered and requested must be equivalent in value.” The reference to “mu-
tually advantageous” negotiations indicates that purely formal reciprocity is not sufficient.
The GATT rather involves a combination of formal and material reciprocity, since the
attempt is made in negotiating rounds to obtain a balance of concessions.” Tariff negotia-
tions usually do not proceed until there is a general political agreement that the important
parties will make a roughly equal contribution, thereby eliminating the largest part of the
free-rider problem by advance agreement.® Since tariff negotiations take place in a series
of multilateral negotiating rounds at which all member countries negotiate with each other
at the same time, the risk of unforeseen discrimination is reduced. In multilateral negotia-
tions involving many countries, commitment can always be withheld until the final offers
of all participants are known; which may preserve some aspects of conditionality and rec-
iprocity.®! As long as governments can see what kinds of discrimination are being agreed
to, they can calculate the value of concessions accordingly and negotiate on that basis.*
The multilateral character of the negotiations thus removes the uncertainty connected with
bilateral negotiations. * Tariff reductions can proceed via bargaining that reflects a bal-
ance of perceived advantages. For example, in five negotiating rounds under the GATT
prior to the Kennedy Round (1964-1967), a balance between the concessions that partici-
pants made and the concessions they received was achieved by negotiating tariff conces-

sions on a product-by-product basis under the Principal Supplier Rule®. These product-

77 Hilf/ Oeter, WTO-Recht, § 7, para. 43 (neue Auflage 2010). On the effects of simultaneous (“clus-
tered”) negotiations see Pahre, Most-Favored-Nation Clauses and Clustered Negotiations.

8 Fabbricotti, in: Wolfrum/ Stoll/ Hestermeyer, WTO Commentary — Trade in Goods, Article
XXVIllbis, para. 17.

7 Virally, Le principe de réciprocité, p. 75.

80 Hudec, “Like Product®, in: Cottier/ Mavroidis, Regulatory Barriers and the Principle of Non-
Discrimination in World Trade Law, p. 109.

Trebilcock/ Howse, The Regulation of International Trade, p. 53.

Hudec, Tiger tiger, p. 307.

Hudec, Tiger tiger, p. 309.

Under the principal supplier rule, trade barriers are reduced on the basis of concessions on particu-
lar goods exchanged between their principal suppliers. This rule limits free-riding as the concessions grant-

21



by-product negotiations had the effect that the benefits of trade concessions were confined
to a very large extent to parties offering countervailing concessions. One can thus find in
the results of negotiations many reflections of material reciprocity.

While mutual advantage is the incentive of all trade negotiations, non-discrimination is
the other major component. Tariff negotiations are held on a non-discriminatory basis by
virtue of the most-favoured-nation clause envisaged in GATT Article I. As a result, a
Contracting Party that conducts negotiations only with a limited number of other Con-
tracting Parties cannot limit the effects of the negotiations to the parties to the negotiation.
The effects of tariff reductions and other benefits on all Member States must be taken into
account.”” Through the combination of most-favoured-nation treatment, reciprocity and
mutual advantage, governments can preserve a strong element of conditionality in GATT
tariff negotiations.

The preservation of some form of conditionality and material reciprocity can also be ob-
served under the auspices of the General Agreement on Trade in Services (GATS), whose
MEFN obligation is a general obligation subject to exceptions.*® In the negotiating rounds,
the abolition of MFN exceptions can be used as a tool in the negotiations in that trade
benefits will only be extended to trading partners if they make concessions in return.®’
The abolition of exceptions from most-favoured-nation treatment and the extension of
trade liberalization can be made dependent on equivalent concessions from the negotiat-
ing partners. The annex on MFN exceptions thus prevents competitors located in coun-
tries with relatively restrictive policies from benefitting from their sheltered markets

while enjoying a free ride in less restrictive export markets.*® Especially concerning fi-

ed by an importing country to the principal supplier of a specific product must be balanced by concessions
from that principal supplier on products for which the importing country is in turn a principal supplier.
Since the principal supplier benefits the most from a concession, it is generally prepared to offer more recip-
rocal trade liberalization than a smaller supplier. Granting a concession to a small supplier would automati-
cally entail that the principal supplier benefits from the concession due to the unconditional most-favoured-
nation principle. The role of smaller suppliers in multilateral negotiations is thus reduced (Hoekman/ Kos-
tecki, The Political Economy of the World Trading System, pp. 126, 127).

8 BroBkamp, Meistbeglinstigung und Gegenseitigkeit im GATT, p. 69; Fabbricotti, in: Wolfrum/
Stoll/ Hestermeyer, WTO Commentary — Trade in Goods, Article XX VIIlbis, para. 4.

86 See also Part IIT A.

8 Koéhler, Das Allgemeine Ubereinkommen iiber den Handel mit Dienstleistungen, pp. 108, 109;
Warren/ Findlay, Measuring Impediments to Trade in Services, in: Sauvé/ Stern, GATS 2000, p. 61.

8 Hoekman/ Kostecki, The Political Economy of the World Trading System, p. 252.
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nancial services and telecommunications, the United States made clear that it would not
remove its reservation on MFN treatment until enough countries had made substantial
commitments in their national schedules in these sectors.®

Moreover, there is no multilateral relationship between the beneficiaries of the MFN
clause, but bilateral negotiations are the basis for concessions made in investment treaties.
There is thus no possibility to include a certain element of material reciprocity on a multi-
lateral basis. Once an advantage is granted in a bilateral investment treaty, third States can
profit from it by virtue of the operation of the MFN clause as long as the advantage is
within the clause’s scope, and the granting State is deprived of the possibility to demand a
concession in return. There is thus the possibility for investors from capital-exporting
States to profit from more favourable provisions in third-party treaties although the capi-
tal-exporting State does not grant an equivalent to the capital-importing State, not being

subject to a mechanism of correction that multilateral negotiations can offer.

C. Different Impact of Most-Favoured-Nation Treatment in Trade and Investment

Law”®

I. Different Scope of Application

The MFN clause became a central pillar of international trade relations since 1860 and
was constantly included in treaties of friendship, commerce and navigation. The main ob-
jective of these treaties was to reduce the relatively high tariff rates that were applied to
trade in goods.”' Since the typical duration of these treaties was only about ten years, con-
stant negotiations were necessary to agree on new tariff levels. The negotiations all took
place on a bilateral level, and there was therefore always the risk that an agreement would
be devaluated by lower tariff levels negotiated with third countries. Therefore countries

entered into an agreement only on condition of including a most-favoured-nation clause in

89

88.
90

Feketekuty, Assessing and Improving the Architecture of GATS, in Sauvé/ Stern, GATS 2000, p.

For an overview see Kurtz, The MFN Standard and Foreign Investment, pp. 866-872; Kurtz, The
Delicate Extension of MFN Treatment to Foreign Investors, in: Weiler (ed.) International Investment Law
and Arbitration, pp. 529-536.

ol Hudec, Tiger Tiger, pp. 306-307.
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the treaty which ensured that subsequent concessions granted to third countries would
equally be extended to them.’? The MFN clause thus had a substantial importance in tariff
bargaining.

The GATT is also principally concerned with the treatment of goods at the border,”
which means that the most-favoured-nation obligation in the GATT essentially concerns
tariffs and quantitative restrictions, although it reaches beyond border measures to the
fields of taxation and regulation through its cross-reference to Article III. As regards tar-
iffs, the core meaning of the principle is that the same tariff rate must be charged for a
given product regardless of the country of origin. With respect to quantitative restrictions,
the most-favoured-nation clause basically requires that in case a quantitative restriction is
imposed on imports of a given product, some similar quantitative restriction must also be
imposed on imports of that product originating from all other countries.”

Unlike in trade in goods, where products are produced in jurisdictions different from the
Respondent state, in the case of foreign investment production facilities operate within the
jurisdiction of the Respondent host country. The activities of foreign investors in their
host countries encompass a wide array of operations involved in the creation and admin-
istration of a business enterprise, including local production and distribution, international
trade in products and components, the use of know-how and technology, raising of capi-
tal, employment, the request of permits, import and export licenses and the necessary en-
try and stay visas for foreign personnel. The foreign investor is thus deeply involved in
the host country’s economy. His activity in the host state directly affects the environment
and other social rights such as human rights, labour standards and development policies in
that state. With not only the product, but also the producer crossing the border, the host
country may on the one hand benefit from economic growth, employment, or transfer of
technology and knowledge, but on the other may also suffer serious environmental harm

or labour exploitation.”> Due to the intrusive nature of foreign investment, which takes

Kurtz, The MFN Standard and Foreign Investment, p. 863.

Ruggiero, Foreign Direct Investment and the Multilateral Trading System, p. 2.

See Article XIII GATT. For details as regards discriminatory quantitative restrictions, see Hudec,
Tiger tiger, pp. 292-297.

» One example is the chemical disaster in Bhopal in 1984.
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place within the host state, investors are subject to the full range of regulatory measures a
host state may take, not only those specifically aimed at the regulation of trade or invest-
ment. While the non-discrimination provisions in trade law are limited to the treatment of
products or services, non-discrimination obligations in BITs apply to the entire range of
laws, rules and regulations that may affect any aspect of an investor’s business. Investors
are thus potentially affected by a much broader array of national regulation than goods,
such as for example building laws, urban planning law, environmental law, commercial
and corporation law, capital market law and intellectual property rights.’® Since foreign
investment is subject to more regulation, differential treatment can take place in very dif-
ferent fields. The most-favoured-nation clause thus has a potentially greater impact in in-
vestment law than in trade law to infringe on the regulatory autonomy of host states.

The difficulties concerning the impact of the obligation to accord most-favoured-nation
treatment on a broad range of regulatory measures can be seen from the experience with
the GATS. While the GATT has meanwhile also become relevant for some sensitive do-
mestic policy issues such as subsidies or technical standards, the GATS must necessarily
be applied to internal policy issues that are inherent in the commercial presence of foreign
service providers. Since a large share of trade in services takes place inside national econ-
omies, services are much more regulation-intensive than goods.”’ The requirements of
GATS will thus from the beginning necessarily influence national domestic laws and reg-
ulations.”® Due to the potentially broad reach of the most-favoured-nation standard, the
WTO Members were not inclined to accord unconditional most-favoured-nation treatment
in the services sector.”” Instead they included Article II:2 in the GATS, providing that

members may maintain measures inconsistent with the most-favoured-nation principle as

% Krajewski/ Ceyssens, Internationaler Investitionsschutz und innerstaatliche Regulierung, p. 187.

Judge Oda stated in his separate opinion in the ELSI case: “It is a great privilege to be able to engage in
business in a country other than one’s own. By being permitted to undertake commercial or manufacturing
activities or transactions through businesses incorporated in another country, nationals of a foreign country
will obtain further benefits. Yet these local companies, as legal entities of that country, are subject to local
laws and regulations; so that foreigners may have to accept a number of restrictions in return for the ad-
vantages of doing business through such local companies.” (ELSI case, Judgment of 20 July 1989, ICJ re-
ports 1989, p. 79)

o7 Hoekman/ Messerlin, Liberalizing Trade in Services, in: Sauvé/ Stern, GATS 2000, p. 493.

WTO, Guide to the Uruguay Round Agreements, p. 161.

Kurtz, The MFN Standard and Foreign Investment, p. 872.
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long as these measures are listed in the Annex on Article II exemptions. Moreover, the
preamble of the GATS explicitly recognizes the need of WTO members, and particularly
of developing countries, to regulate the supply of services to meet national policy objec-

. 1
tives. 00

II. Government Discretion to Initiate Dispute Settlement

There is another fundamental systemic difference between the WTO and the investment
sphere. Under WTO law, only States have the right to initiate a dispute before the Dispute
Settlement Body of the WTO. Their decision to submit a dispute will be influenced by
various political considerations and involve an evaluation of political or economic inter-
ests such as the risk of being threatened themselves by an objection against their own reg-
ulatory behaviour. States therefore act as a natural “filter” against the initiation of certain
types of disputes.'”" Although States are also influenced by the lobbying efforts of private
interest groups, they will not easily initiate a dispute for a foreign investor and raise the
resentment of other States unless there are heavy policy implications involved.'® In con-
trast, investment tribunals are endowed with general jurisdiction over disputes that may

1 The vast majority of

arise in the future from the States’ exercise of public authority.
investment treaties allows private investors to directly bring cases against the host state
before arbitral tribunals without the approval or support of the investor’s home State. The
consent of States under investment treaties is not limited to a particular investor, invest-

ment project, or dispute, but States give a general consent to the initiation of investment

100 The preamble stipulates: ,,Recognizing the right of Members to regulate, and to introduce new reg-

ulations, on the supply of services within their territories in order to meet national policy objectives and,
given asymmetries existing with respect to the degree of development of services regulations in different
countries, the particular need of developing countries to exercise this right [...]”

101 Kurtz, The MFN Standard and Foreign Investment, pp. 869-870.

102 However, powerful states like the United States have brought disputes before the WTO dispute
settlement mechanism in order to protect the interests of transnational corporations which involved no gen-
eral high policy issue. Sornarajah cites as an example the Japan — Film case, which was initiated to protect
the interests of the multinational corporation Kodak (Sornarajah, The international law on foreign invest-
ment, p. 311).

103 van Harten/ Loughlin, Investment Treaty Arbitration as a Species of Global Adminsitrative Law, p.
128. With one exception, no international tribunal has been given general jurisdiction over disputes between
states and foreign nationals. The exception was the Central American Court of Justice, which was active
from 1907 to 1918. This Court was the first permanent international tribunal and afforded individuals the
possibility of bringing actions directly against foreign states. For further information see Hill, in EPIL I, 2,
pp. 551-554.
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arbitration by any member of an indeterminate group of potential Claimants in relation to
a very wide range of disputes. Moreover, consent is not given retrospectively, i.e. in the
aftermath of certain events, as was for example the case with the Iran-United States
Claims Tribunal, but is given in advance, which means that States cannot fully anticipate
the significance of their acceptance of compulsory arbitration and the effects it will have
on their regulatory powers. When bringing a case to arbitration, the investor will not con-
sider any political implications, but his decision will only depend upon whether there is a
chance to obtain compensation for economic losses suffered due to alleged government
misconduct.'™ The result of this investor-State dispute settlement system is the potential

for a considerably larger number of actions against regulatory State action.'®

II1. Different Negotiating Power for Developing Countries

The essence of GATT is a concept of symmetric rights and obligations for member states.
This concept theoretically reflects full reciprocity, i.e. a broad balance of obligations by
the contracting parties. In practice, however, powerful developed States often try to evade
this reciprocal structure, which is exemplified in the extremely difficult negotiations con-
cerning market access in sectors where it would be beneficial for developing States, such
as textiles and agricultural goods.'" In the WTO, most developing members do not have
the power to individually influence negotiations, but need to act in groups or coalitions to
further their agenda in the multilateral trade negotiations.'”” Yet in investment law, the
negotiating power of weaker states is much more restricted since they usually negotiate
with a stronger State on a bilateral basis and therefore have no opportunity to join forces
with other States in a similar position. This weak negotiating position is accompanied by

the fact that the benefits of investment treaties are not equally distributed between devel-

104 This is in line with the goal of the framers of the ICSID Convention to attain a depoliticization of

disputes. On the one hand, the sovereign states can distance themselves from certain investment disputes, on
the other hand, investors are not dependent on the political will of their home states (Daniel M Price, Some
Observations on Chapter Eleven of NAFTA, p. 427.

105 Kurtz, The MFN Standard and Foreign Investment, pp. 869, 870.

106 See Irish, The Most-Favoured-Nation Principle and Developing Countries, in: Irish/ Carasco (eds),
The Legal Framework for Canada-United States Trade, p. 262.

107 Achievements like the TRIPS amendment on public health and the Cotton Four’s proposal for the
elimination of cotton subsidies have been the result of coordinated action by groups of developing coun-
tries.
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oped and developing states, since the interests of capital-exporting and capital-importing
countries diverge. Thus, the formal reciprocity of BIT obligations does not go along with
material reciprocity, given that developing countries, which typically rather occupy the
position of a host country than that of a home country, are less likely to profit from MFN
treatment.'® Therefore the threat of a developing country to be brought before investment
arbitration is much higher than the threat of a developed country to be brought to arbitra-
tion. The weakness of the negotiating position of developing States thus engenders rules
that predominantly favour developed States. It is then by operation of the most-favoured-
nation clause that far-reaching treatment standards agreed upon in BITs have to be ex-

tended by virtue of the MFN clause.

IV. Non-trade Related Objectives in Investment Law

In trade law, the most-favoured-nation principle can be abrogated in favour of developing
countries and of certain other non-trade related objectives. The principle of special and
differential treatment of developing countries is an integral part of the WTO Agree-
ments.'” Special treatment can be granted to developing States in order to permit devel-
oping countries to protect their domestic markets and to give industries a chance to
grow.''’ Moreover, under the waiver clause States could be freed from the duty to guaran-
tee MFN treatment and other GATT obligations.''' In 1971, the General System of Pref-
erences (GSP) was introduced under the waiver procedure, which allowed a deviation
from the most-favoured-nation principle for the purpose of lowering tariffs for the least
developing countries without also doing so for developed countries. The GSP granted de-

veloping states non-reciprocal preferences in deviation from the most-favoured-nation

108 However, it must be stressed that although the majority of foreign direct investment still originates

within OECD countries, there has been a significant expansion of the relative share of non-OECD countries
in global investment flows, not only as recipient, but also as FDI-originating countries (UNCTAD, World
Investment Report 2012, p. 4)

109 Doha Ministerial Declaration, adopted on November 14", 2001, WT/MIN (01)/DEC/1, paras 13,
44.

1o See Articles XVIII GATT, XXVIIIbis:3(b) GATT, part IV of the GATT including particularly
Article XXXVI:8. GATT. For a detailed interpretation of these provisions see Jessen, WTO-Recht und
~-Entwicklungsldnder®, pp. 230-316.

t Article XXV:5 GATT; replaced by Article IX:3-4 WTO.
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principle and was first limited to a duration of ten years.''” It was supplemented in 1979
by the Enabling Clause.'"” The Enabling Clause was enacted as a permanent exemption
from most-favoured-nation treatment, enabling developed countries to treat goods from
developing countries more favourably and allowing for closer cooperation among devel-
oping countries.''* Provisions concerning special and differential treatment of developing

15 in the

countries are also included in specialized agreements on trade in goods
GATS'"'®, and in the DSU'". In contrast, there are generally no exceptions in investment
treaties in favour of developing countries.''® Moreover, Articles XX GATT and XIV
GATS embody certain non-trade related concerns which provide an exception to the
treatment standards including the most-favoured-nation principle, which means that the
affirmation of discrimination is followed by an enquiry into whether the different treat-
ment is justified by legitimate public policy measures. Investment treaties usually do not
integrate comprehensive lists of exceptions. For example, NAFTA Article 2101 (1) pro-
vides that GATT Article XX is incorporated into certain chapters of the NAFTA without

however referring to the investment chapter. Moreover, although Article XX is incorpo-

rated into the chapters governing trade in goods in Part 2 of the agreement, its application

H2 Protocol Relating to Trade Negotiations Among Developing Countries, Decisions of the CON-

TRACTING PARTIES to the GATT, GATT Doc. L/3545 (Decision of June 1971) For details see Jessen,
WTO-Recht und ,,Entwicklungsldander®, pp. 328-330.

13 Decision on Differential and More Favourable Treatment, Reciprocity and Fuller Participation of
Developing countries, GATT Doc. L/4903 of December 3™, 1979.

Ha For details see Yusuf, Differential and More Favourable Treatment — The GATT Enabling Clause,
p- 506; Schmahl, “Enabling-Clause versus Meistbegiinstigungsprinzip”.

13 For details concerning the SPS Agreement see Seibert-Fohr, Article 10 SPS, in: Wolfrum/ Stoll/
Seibert-Fohr (eds), Max Planck Commentaries on World Trade Law, vol. III; concerning the TBT Agree-
ment see Krajewski, in: Wolfrum/ Stoll/ Seibert-Fohr (eds), Max Planck Commentaries on World Trade
Law, vol. III, Articles 11 and 12.

e There is no generalized system of preferences in the GATS. The conflict between developed and
developing countries in the GATS rather becomes evident in its structure which differentiates between gen-
eral obligations and specific commitments.

H See for example Article 3.12 DSU and 24 DSU.

He However, Annex IV of NAFTA provides that “[The most-favoured-nation obligation]does not ap-
ply to any current or future foreign aid program to promote economic development”. Moreover, in contrast
to hitherto existing multilateral investment agreements, the Draft FTAA Agreement allows for an exception
to the most-favoured-nation principle in favour of smaller economies. This can be derived from Article 5.2,
which provides: “[While recognizing the generality of the MFN principle, a smaller economy may be ex-
empted from same in those circumstances where it extends more favourable treatment to inves-
tors/investments from other smaller economies in the Hemisphere.]”

29



is specifically excluded “to the extent that a provision of that Part applies to [...] invest-

ment”.

V. Conclusion

The most-favoured-nation principle has potentially stronger implications in investment
law than in trade law. First, the scope of the most-favoured-nation clause inserted in an
investment treaty is potentially much broader since it covers a wide range of domestic
regulations. Moreover, host governments face a larger number of disputes, given that in-
vestors directly initiate disputes without the filter of home government discretion. In addi-
tion, the negotiating position of developing States is weaker on the bilateral plane, given
that they cannot join forces with other developing states. Due to their weak negotiating
position, they may agree on far-reaching standards which then have to be extended by
means of the most-favoured-nation clause. Moreover, BITs usually do not include a com-
prehensive list of exceptions to MFN treatment comparable to Article XX GATT and Ar-
ticle XIV GATS, which could mitigate the effect on domestic regulation, and no provi-
sions benefitting developing countries. These factors imply that the most-favoured-nation
clause in investment disputes has a potentially stronger impact on the regulatory autono-

my of the host State than in trade law.
Part II: Historical Overview'"

I.  Origins of the Most-Favoured-Nation Clause

The most-favoured-nation principle has been part of international economic relations for

centuries. The origins of the principle can be traced back to the eleventh century.'® I

n
mediaeval times it was mostly Mediterranean, especially Italian towns that engaged in
international commerce. Mediaeval merchants first concluded contracts with foreign sov-

ereigns assuring them the right to trade in these countries and to assure them and their

1o For an overview see Ito, La Clause de la Nation la plus favorisée, pp. 75-93; Visser, La clause de

“la nation la plus favorisée” dans les traités de commerce, pp. 70-77; Nolde, La clause de la nation la plus
favorisée et les tariffs préférentiels, pp. 23-31; Ustor, History of the most-favoured-nation clause, pp. 157-
175; McRae/ Thomas, The Development of the Most-Favoured-Nation Principle, pp. 225-233.

120 Nolde, La clause de la nation la plus favorisée et les tariffs préférentiels, p. 26.
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commodities the necessary protection. They also aspired to obtain monopolies and exclu-
sive privileges on the foreign markets in these contracts.'?' In the fifteenth century, par-
ticularly Portuguese, Spanish and Dutch traders began to compete for foreign markets.'*
This was also the time when modern absolute States emerged which used their power to
assure for their nationals the right to trade in foreign countries.'”® Contracts between indi-
vidual merchants and a State were therefore increasingly replaced by treaties concluded
between States. With the expansion of commerce and competition, the merchants realised
that they could not secure monopolies any more. It was therefore vital for them to at least
establish equal opportunities with their competitors.'**

The first commercial treaties usually contained unilateral grants of most-favoured-nation
treatment. The treatment standard was for example granted to French and Spanish cities
by the Arab princes of western Africa, ensuring the same treatment as that granted to citi-
zens of Venice and other Italian towns; by the Byzantine Emperors to Venice to ensure
treatment equal to that granted to Genoans and Pisans; by the French princes of the King-
dom of Jerusalem to several trading cities of the Mediterranean; and within the Holy Ro-
man Empire.'*> These promises related to the personal rights of and jurisdictional favours
for the merchants rather than to concessions in respect of customs duties.'*® Probably the
first example of the clause can be found in the treaty between the Holy Roman Emperor
Henry III and the town of Mantua of 1055. In this treaty, the Emperor granted to the mer-
chants of the town of Mantua to enjoy all privileges including customs privileges that

were obtained by any other town.'?’

Since the fifteenth century the clause also appeared in the bilateral form.'*®

In the Treaty
between Henry V of England and the Duke of Burgundy and Count of Flanders of 1417,

the Duke of Burgundy granted to subjects of the English King the same right of free navi-
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Martens, Traité de droit international, vol. II, pp. 299-300.

Ito, La Clause de la Nation la plus favorisée, p. 79.

Martens, Traité de droit international, vol. II, p. 303.

Ustor, History of the most-favoured-nation clause, p. 159.

Ustor, History of the most-favoured-nation clause, p. 159.

Ustor, History of the most-favoured-nation clause, p. 159.

Cited by Nolde, La clause de la nation la plus favorisée, RdC 39, p. 25.
Ustor, History of the most-favoured-nation clause, p. 159.
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gation as that granted to nationals of certain other States and vice versa.'” Although in
that treaty both treaty parties granted each other most-favoured-nation treatment, the re-
ciprocal favours were limited to concessions granted to subjects from specifically enu-
merated nations. This indicates that the idea of equality underlying the most-favoured-
nation clause was not yet entirely developed.

By the end of the fifteenth century the restriction to certain nationalities was lifted, and
the same advantages were granted to merchants as those accorded to merchants of any
third State. One can cite as examples of this modern type of treaty the commercial treaty
between England and Britanny of 1486'*° and the Anglo-Danish treaty of 1490."*! Since
both commercial activities and navigation increased since the fifteenth century, both as-
pects were the basic field of application for the clause. Another evolution of the clause
was its increasing application not only to advantages accorded in the past, but also to

132 These two development lines marked

treatment accorded to third States in the future.
the beginning of the modern type of the most-favoured-nation clause, whose application

was neither limited to advantages granted to certain states only nor to past advantages. It

129 Potestates ad Tractandum, cum Duce Burgundiae (24 April 1417), reprinted in Thomas Rymer,

Foedera, vol. IV, part. III, p. 12. The treaty contained the following clause: “[L]es Maistres de Neifs et Ma-
ronniers de la Partie d’Engleterre, a leur venue es Ports et Havres de nostre dit Pays de Flandres, porront
faire Licitement lier leurs Neifs, es dis Ports et Havres, par la Maniére que feront Francois, Hollandois, Zel-
landois, Escossois, sans encourir pour ce en aucune Fourfaiture ou Amende: Et semblablement, porront
faire les Maistres de Neifs et Maronniers de Flandres es Ports et Havres de la Partie d’Engleterre.”

130 This treaty provided: “[L]es Marchans d’Angleterre auront et pourront avoir et tenir es villes de
Saint-Malo, Brest et Toucq [...] et Joyront Illecques de toutes telles et pareilles Franchises, comme les
autres marchans estrangiers qui ont Entrecours et Comunication de Marchans en Bretagne, et seront tractez
aussi doulcement et gracieusement comme les autres Nations frécantans en icellui Paiis, Villes et Lieux
d’icellui; Et pareillement les Marchans de Bretagne auront et pourront avoir et tenir es villes du dit
Royaume d’Angleterre, Yrland, Ville et Marche de Calays (sauf les places exceptées par lettres royales) et
Joyront des dites Franchises et aussi seront traités comme dessus est dit des dites Marchans d’Angleterre.”
Conventiones cum Duce Britanniae (22 July 1486), reprinted in Thomas Rymer, Foedera, vol. V, part III,
176.
B This treaty provided that English merchants ,,Regna Daciae et Norwegiae et alia Dominia sub Parte
nostra existentia intrantes, in suis Personis Bonis Mercantiis et aliis Rebus quibuscumque, Veniendo et
Redeundo, Stando et Conversando, Emendo et Vendendo, Piscando, ac etiam mercandizando, habeantur et
sint ita liberi et Quieti Privilegiati et Immunes sicut aliqui alii Mercatores seu Homines Extranei, quacum-
que seu qualiacumque Libertates seu Privilegia de Gratia Usu vel Consuetudine infra Regna vel Dominia
praedicta habentes vel obtinentes, cujuscumque fuerint status, Conditionis, Linguae seu Nationis, absque
Molestatione, Exactione, Onere seu Impedimento aliquali.” Cited by Schwarzenberger, The Most-
Favoured-Nation Standard in British State Practice, p. 97.

132 Ito, La Clause de la Nation la plus favorisée, pp. 80, 81.
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was towards the close of the seventeenth century that the term “most-favoured-nation”
emerged.'

The use of the clause became common practice in the period of mercantilism, which
formed the basis of economic policy in almost all European states between 1650 and
1750. Mercantilism was inter alia marked by the encouragement of export and the
thought that the economic system was a zero-sum game, where a gain by one party re-

134

quired a loss by another. ™" It was therefore considered vital by all States to obtain exclu-

sive privileges or, if that was impossible, at least to prevent other States from obtaining

135 With the rapid expansion of commerce and

privileges that were not accorded to them.
the increased frequency of commercial treaties, this could most conveniently be ensured
by the use of most-favoured-nation clauses, which were a suitable means to avoid a per-
manent revision of treaties.

Since European States tended to impose very differing tariffs on goods depending on their
origin, an explicit reference to most-favoured-nation treatment in regard of tariffary
treatment was not included in treaties until the seventeenth and eighteenth century, when
most-favoured-nation treatment was first granted with regard to tariffary treatment. Early
examples were the 1642 treaty between Portugal and Great Britain'*® and the 1713 Treaty

of Utrecht between France and Great Britain.'*’

133 Hornbeck, The Most-Favored-Nation Clause, p. 395. Hornbeck notes that the notion appears in a

treaty between Denmark and the Hanse cities of 1692 (p. 400).

134 For details see Tilly, Geschichte der Wirtschaftspolitik, pp. 8 et seq.

133 Ito, La clause de la nation la plus favorisée, pp. 81, 82.

136 This treaty stated that the subjects of Great Britain “ne seront pas tenus de payer de plus grands
droits de douane, impositions et autres taxes, que les habitants et sujets des dits pays (royaumes, provinces,
territoires et iles du Roi du Portugal en Europe) ou les sujets de quelque nation que ce soit qui sera en al-
liance avec le Portugal [...].” (Cited by Nolde, La clause de la nation la plus favorisée et les tariffs préféren-
tiels, p. 27).
137 This treaty provided that “chacun des sujets du sérénessime Roi trés chrétien et de la sérénessime
Reyne de la Grande Bretagne useront et jouiront respectivement dans toutes les terres et lieus de leur obéis-
sance des mémes priviléges, libertez, immunités, sans aucune exception, dont jouit et use, ou pourra jouir et
user et €tre en possession a 1’avenir la nation la plus amie, par rapport aux droits, douane et impositions
quels qu’ils soient a 1’égard des personnes, marchandises, effets, navires, fret, matelots, enfin en tout ce qui
regarde la navigation et le commerce, et qu’ils auront la méme faveur en toutes choses, tant dans les cours
de justice que dans tout ce qui concerne le commerce out tous autres droits.” (Cited by Nolde, La clause de
la nation la plus favorisée et les tariffs préférentiels, p. 27) The treaty was however finally rejected by the
British Parliament (for details see Ustor, History of the most-favoured-nation clause, p. 160).
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A broad field of application of the clause, albeit in a unilateral form, was opened with the
capitulation agreements concluded by European powers with certain non-European States
since the sixteenth century.'*® Such clauses typically benefited European powers without
giving reciprocal benefits to their non-European counterparts. For example, the 1740 ca-
pitulation between France and the Ottoman Empire stated that the privileges and honours
accorded to the other European nations should also be accorded to the subjects of the Em-
peror of France.'*’ The abandonment of the unilateral type of the clause can be explained

with its incompatibility with the sovereign equality of states.'*’

II. The Conditional Form of the Most-Favoured-Nation Clause

When the most favoured nation clause first appeared, it was granted unconditionally.'*'

However at the end of the eighteenth century, the conditional form of the most-favoured-
nation clause appeared and found its way particularly into the commercial treaties con-

142

cluded by the United States.”™” The 1778 Treaty between the United States and France

constitutes the first example of such a conditional clause. Article II of this treaty stated:

“The Most Christian King and the United States engage mutually not to grant any

particular favour to other nations, in respect of commerce and navigation, which

138 Capitulations can be defined as the sum of rights, privileges and immunities that enabled foreigners

in certain countries, such as Morocco or the Ottoman Empire, to almost entirely avoid actions of the admin-
istration, of the fiscus and the jurisdiction of domestic tribunals, see Carabiber, Capitulations dans I’Empire
Ottoman et au Maroc, in: de Lapradelle/ Niboyet (eds), Répertoire de droit international, vol III, p. 39, para.
1.
139 Article 83 of the French Capitulation of 1740 provided that “les priviléges et les honneurs pra-
tiqués envers les autres nations franques auront aussi lieu a I’égard des sujets de I’Empereur de France.”
Cited by Basdevant, Clause de la nation la plus favorisée, in: Lapradelle/ Niboyet (eds), Répertoire de droit
international, vol III, p. 468, para. 7.

140 The question whether a unilateral most-favoured-nation clause is consistent with the principle of
the sovereign equality of States was discussed in a conflict between Belgium and China in the 1920s. The
Belgian-Chinese commercial treaty of 1865 contained a unilateral most-favoured-nation clause at the detri-
ment of China. China argued that international relations not founded on equality and mutuality could not be
justified in the era of the League of Nations. When the Chinese government terminated the treaty unilateral-
ly against the will of the Belgian government, Belgium brought the case before the Permanent Court of In-
ternational Justice, but ultimately withdrew its request. See PCIJ Series C No. 16-1 (Denunciation of the
Treaty of November 2™, 1865, between China and Belgium), pp 271-276 (Statement of the Chinese Gov-
ernment), PCIJ Series A, No. 18-19, (Denunciation of the Treaty of November 2™ 1865, between China
and Belgium), pp 5-8 (Termination of proceedings).

14l Ito, La clause de la nation la plus favorisée, pp. 81, 83.

142 For the distinction between conditional and unconditional MFN treatment see Part I B.IV.
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shall not immediately become common to the other Party, who shall enjoy the same
favour, freely, if the concession was freely made, or on allowing the same compen-

sation, if the compensation was conditional.” '+’

The basis for the conditional form of the clause was the idea of material reciprocity; if a
State extended to a state benefits that it had only granted to a third state against compen-
sation, it should also be afforded some compensation by the beneficiary state."** Under
the conditional form, it was argued, all are treated equally since they can obtain the same
advantages under the same conditions. This view was succinctly voiced in the statement

by the American Secretary of State John Sherman who wrote:

“But the allowance of the same privileges [...] to a nation which makes no compen-
sation, that have been conceded to another nation for an adequate compensation, in-
stead of maintaining destroys that equality [...] which ‘the most-favored-nation’
clause was intended to secure. It concedes for nothing to one friendly nation what
the other gets only for a price. It would thus become the source of international ine-

quality and provoke international hostility.”'*

Even when a commercial treaty concluded by the United States contained the clause in its
general form, with no explicit reference to conditional application, the United States in-

sisted that it should be interpreted as though it explicitly required reciprocity.146 It was

143
144
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Cited by Ustor, History of the most-favoured-nation clause, p. 161.

Ito, La clause de la nation la plus favorisée, p. 85.

Letter from Secretary of State John Sherman to William I. Buchanan (January 11, 1898), in:
Moore, A Digest of International Law, vol. 5 (1906), 278.

146 One such treaty was the 1803 treaty between France and the United States, by which France ceded
Louisiana to the United States, which stated in article 8 that “les navires Francais seront traités sur le pied
de la nation la plus favorisée” in the ports of Louisiana. Traité entre la République Frangaise et les Etats-
Unis d’Amérique concernant la cession de la Louisiane (1803), printed in Martens, Recueil des Traités,
Supplément, vol. III, No. 35, 464.

An American act of Congress of 1815 provided that vessels of a foreign country should not be subject to
discriminating duties in ports of the United States if American vessels as well were not subject to such du-
ties in the ports of this foreign country. Since United States vessels did not have to pay duties in the ports of
Great Britain, British vessels were according to this act not subject to such duties in the United States.
France claimed that like Great Britain, it did not have to pay such duties, relying on the most favoured na-
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until the beginning of the twentieth century that the United States typically resorted to a
conditional form of most-favoured-nation treatment.'”’ In Latin America and Europe as
well, coming along with an era of protectionism, the conditional form of the clause be-
came dominant between 1830 and 1860."*® Only Switzerland and Great Britain stuck to

the inconditional form of the clause.'*’

II1. Liberalisation and the 1860 Chevalier-Cobden Treaty

The era of protectionism was followed by a period marked by a surge of liberal economic
perceptions."’ It was recognized that the unconditional most-favoured-nation clause can
help spread liberalisation faster than the conditional clause, given that any concession is
generalized to apply to beneficiaries automatically. The disadvantage of the conditional
conception is that since countries rarely make concessions freely, the beneficiary regular-
ly has to give some kind of compensation equivalent to the compensation offered by the
favoured country. As the mere promise that the terms of any deal would be equally avail-

able to any country benefiting from an MFN clause, the conditional clause does not fulfil

tion clause in the 1803 treaty. The United States rejected this unconditional interpretation, stating that “if
French vessels should be admitted into the ports of Louisiana upon the payment of the same duties as the
vessels of the United States, they would be treated, not upon the footing of the most-favoured-nation, ac-
cording to the article in question, but upon a footing more favoured than any other nation; since other na-
tions, with the exception of England, pay higher tonnage duties, and the exemption of English vessels is not
a free gift, but a purchase at a fair and equal price.” Cited by Ustor, History of the most-favoured-nation
clause, p. 162.

147 Ustor, History of the most-favoured-nation clause, p. 161; Nolde, La clause de la nation la plus
favorisée et les tariffs préférentiels, pp. 29-31.

148 Ito, La Clause de la Nation la plus favorisée, pp. 84, 85. One example is Article 8 of the treaty of
commerce and navigation concluded between Austria and Greece in 1835. It provided: “Die [...] Produkte
der Staaten eines jeden der hohen kontrahirenden Theile, deren Einfuhr in die Staaten des andern gesetzlich
gestattet ist, sollen keinen hoheren [...] Abgaben unterliegen, als von den Erzeugnissen der nimlichen Gat-
tung, welche aus einem andern Lande kommen, gegenwértig oder kiinftig gefordert werden, den Fall ausge-
nommen, wo in den Staaten der einen beider Regierungen die Abgaben von den [...] Erzeugnissen eines
andern Landes in Folge eines formellen Traktats, und nach Zusicherung besonderer Handelsvortheile oder
einer gegenseitigen Verminderung der Abgaben herabgesetzt wiirden; in diesem Falle wird die andere Re-
gierung nur dann die gleiche Verminderung der Abgaben ansprechen kdnnen, wenn sie gleiche Vortheile
anbietet, und erst in dem Augenblicke in den Genuss derselben treten, als sie diese Gegenvortheile oder ein
angemessenes Aequivalent zugesichert hitte, sofern sie keine vom ndmlichen Umfange oder von gleicher
Art anbieten konnte. In jedem Falle werden dann die beiden Regierungen ein besonderes Uebereinkommen
in dieser Hinsicht treffen miissen. Traité de commerce et de navigation entre S.M. I’Empereur d’ Autriche
et S.M. le Roi de la Grece (1835), printed in Martens, Recueil des Traités, Supplément, vol. XVI, No. 40, p.

744.
149

150

Ito, La Clause de la Nation la plus favorisée, p. 85.
The system of liberalism was comprehensively set forth in Adam Smith’s ,,Wealth of Nations*.
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the functions of a most-favoured-nation clause to eliminate discrimination and promote
equality since egality is tied to reciprocal concessions.'”! Moreover, it is hardly possible
to say what amounts to a reciprocal compensation of the same or equal value'?; for a
concession which is valuable when made by one state may be of less value or even value-
less if made by another. The clause in its conditional form thus also loses its effects of
unification and simplification. Moreover, it bears disadvantages for countries with a liber-
al commercial policy, since these countries are less favourably situated for negotiating
than those which possess heavier restrictions. In the course of liberalisation, the condi-
tional most-favoured-nation clause was therefore largely abandoned in favour of uncondi-
tional most-favoured-nation treatment. This development was initiated by the Chevalier-
Cobden Treaty concluded between France and Great Britain in 1860, which is named af-
ter the main British negotiator Richard Cobden, an advocate of free trade, and Michel

Chevalier, who was the economic adviser to Napoleon IIL.">?

In this treaty Great Britain
and France substantially reduced their tariffs, abolished import prohibitions and granted
each other the status of the most favoured nation on an unconditional basis. In the 1800s
and 1900s, the unconditional form of the clause gradually became the cornerstone of
commercial treaties in all of Europe and almost all countries and was often included in

Friendship, Commerce and Navigation treaties.'*

IV. The First World War and the Post-War Period

During the First World War, economic nationalism spread among almost all countries,
which led to a widespread abrogation of treaties containing the most-favoured-nation

clause. The destruction of the economy by the war led to trade restrictions, widespread

155

discrimination and a temporary overall decline of the clause. ™ In 1918, France, Italy,

31 Ito, La clause de la Nation la plus favorisée, p. 35; Nolde, La clause de la nation la plus favorisée

et les tariffs préférentiels, p. 91; Rousseau, Principes Géneraux, p. 467; Virally, Le principe de réciprocité,

p. 74.
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Jackson, The World Trading System, p. 161.

British and Foreign State Papers, vol. 50, p. 13.

Ito, La clause de la Nation la plus favorisée, p. 86. These treaties focused on trade and navigation
and included provisions for the protection of the property of the other party’s nationals.

133 Ito, La clause de la Nation la plus favorisée, p. 90; Ustor, History of the most-favoured-nation
clause, p. 162.
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Romania, Spain and Greece abrogated all treaties of commerce containing a most-
favoured-nation clause.'”® The Allied countries agreed at their Economic Conference in
1916 that enemy nations should be subjected to “systematic discrimination in economic
matters”">’. The insertion of unilateral clauses to the detriment of the defeated countries
was typical for the peace treaties.'”® However, with the resumption of economic relations
after the war and growing dissatisfaction with protectionism, commercial treaties based
on the principle of most-favoured-nation treatment became again more and more com-

mon."”’

V. Attempts of Codification Under the Auspices of the League of Nations

Already during the war, there were perceptions recognising the dangers for peace in-
volved in tariff discriminations and economic hostilities. Woodrow Wilson attempted in
the third of his Fourteen Points to obtain general acceptance of the principle of “equality
of trade conditions”'®. This Third Point was the basis for Article 23 (e) of the Covenant
of the League of Nations, granting “equitable treatment for the commerce of all Members
of the League”. However, Wilson’s proposal was watered down in the Covenant, equal
treatment being granted only subject to international conventions and the “special necessi-
ties of the regions devastated during the war”.

After the entry into force of the Covenant, a series of International Economic Conferences
was initiated under the auspices of the League of Nations in order to reorganize the world
economy. One such conference took place in Genoa in 1922. This conference established

as a goal the use of most-favoured-nation clauses, however, temporary difficulties in the
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Ito, La clause de la Nation la plus favorisée, p. 90.

Viner, International Economics, p. 95.

One of the latest manifestations of the unilateral clause was Article 267 of the Treaty of Versailles,
which imposed the obligation on Germany to extend to the Allies every favour, immunity or privilege con-
cerning the importation, exportation or transit of goods granted to third States, without granting Germany a
reciprocal right to most-favoured-nation treatment (Treaty of Versailles, British and Foreign State papers
1919, vol. 62.

159 Ito, La clause de la Nation la plus favorisée, p. 91; Ustor, History of the most-favoured-nation
clause, p. 163.

160 Wilson reproduced the Fourteen Points in an Adress to a Joint Session of the United States Con-
gress on the Conditions of Peace on January 8, 1918 (see The Woodrow Wilson Presidential Library, at:
http://wwl2.dataformat.com/Document.aspx?doc=30716, last time accessed on 16 November 2014)
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application of the clause were recognised and its general application was not explicitly

recommended. The report of the Economic Commission provided:

“The Conference recalls the principle of the equitable treatment of commerce set
out in article 23 of the Convenant of the League of Nations, and earnestly recom-
mends that commercial relations should be resumed upon the basis of commercial
treaties, resting on the one hand upon the system of reciprocity adapted to special
circumstances, and containing on the other hand, so far as possible, the most-

favoured-nation clause.”'®!

The use of the most-favoured-nation clause was strongly recommended as highly desira-
ble and necessary for the stability of trade relations at the International Economic Confer-

ence in Geneva which took place in 1927. The recommendations of the Conference stat-

ed:

“(1) The Conference therefore considers that the mutual grant of unconditional
most-favoured-nation treatment as regards customs duties and conditions of trading
is an essential condition of the free and healthy development of commerce between
States, and that it is highly desirable in the interest of stability and security for trade
that this treatment should be guaranteed for a sufficient period by means of com-
mercial treaties.

(2) While recognizing that each State must judge in what cases and to what extent
this fundamental guarantee should be embodied in any particular treaty, the confer-
ence strongly recommends that the scope and form of the most-favoured-nation
clause should be of the widest and most liberal character and that it should not be

weakened or narrowed either by express provisions or by interpretation.”'**

tol Report of the Third Economic Commission of the Genoa Conference, Chapter 1, Article 9, quoted

by Ustor, History of the most-favoured-nation clause, p. 168.
102 League of Nations, The World Economic Conference, Document C.356.M.129.1927.11 (C.E.1.46)
(1927), quoted by Ustor, History of the most-favoured-nation clause, p. 169.
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After that conference, the Economic Committee of the League of Nations followed the
task of carrying out the commercial policy advocated by the International Economic Con-
ference of 1927. In particular, it thoroughly examined the general principles governing
most-favoured-nation treatment and drafted a model clause. This clause was focused ex-
clusively on customs matters. It contained a promise of unconditional and unrestricted
most-favoured-nation treatment in all matters concerning customs duties, subsidiary du-
ties and the rules, formalities and charges imposed in connexion with the clearing of
goods through the customs.'® The efforts of the World Economic Conference however
ended without result due to the onset of the depression in 1929.'%*

The Committee of Experts for the Progressive Codification of International Law operat-

ing under the auspices of the League of Nations also dealt with the effects of the most-

favoured-nation clause. It stated in its report:

“Bearing in mind that any favour which a State may grant as a public right may be
claimed under an unlimited most-favoured-nation clause, it would be idle to attempt a list

of subjects which are or may be subject to most-favoured-nation treatment.”'®

Emphasizing the need for Contracting Parties to formulate the clause in such a way as to
leave no doubt to their intention, the report concluded that it was not necessary to endeav-
our to frame a general convention to establish the principal means of determining and in-
terpreting the effects of the most-favoured-nation clause in treaties.'® The efforts of the
Committee of Experts therefore did not lead to a codification concerning the effects of the
clause.

Neither did the World Monetary and Economic Conference which took place in London

in 1933 and which particularly dealt with possible exceptions to the most-favoured-nation

163
164
165
166

Ustor, History of the most-favoured-nation clause, p. 168.

Kurtz, The MFN Standard and Foreign Investment, p. 864.

Publications of the League of Nations, 1927.V.10 (C.205.M.79.1927.V), p. 6.
Publications of the League of Nations, 1927.V.10 (C.205.M.79.1927.V), p. 14.
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clause lead to substantial progress due to widespread disagreement between the participat-

ing parties.'®’

VI. Codification Efforts by the Institut de Droit International

The Institut de Droit International adopted a resolution concerning the effects of the
most-favoured-nation clause in matters of commerce and navigation in 1936.'®® The reso-
lution established that the clause should unless otherwise stated be unconditional (para.
1). Its effects should be limited by the duration of the third party treaty (para. 3). '® The
resolution focused on equal treatment as regards customs duties and the rules, formalities
and charges that are applied to customs clearance operations (para. 4). It provided for sev-
eral exceptions to most-favoured-nation treatment, inter alia concerning treatment granted
to adjacent states and treatment resulting from a customs union (para. 7). Disputes con-
cerning the interpretation and the application of the clause should be settled by courts or
by arbitration (para. 10). In 1969 the Institut de Droit International issued another brief
resolution on the most-favoured-nation clause in multilateral conventions, which empha-
sized the need for preferential treatment for developing countries and recognized regional

: : 170
agreements as exception to most-favoured-nation treatment.

VII.  Codification Efforts by the International Law Commission

Codification efforts gained new momentum when in 1978 the ILC submitted thirty draft

I Those articles deal,

articles on most-favoured-nation clauses to the General Assembly.
inter alia, with the definition of the clause, rules for interpretation, its structure and ef-
fects and the distinction between the conditional and the unconditional approach. With

regard to the determination of its scope, the articles endorsed the ejusdem generis princi-

167
168

Ustor, History of the most-favoured-nation clause, pp. 173, 174.

Les effets de la clause de la nation la plus favorisée en matiere de commerce et de navigation, Re-
solution of the Institute of International Law, Annuaire de I’Institut de Droit International 1936, vol. II, pp.
289-292.
169 This interpretation was later confirmed by the ICJ in the Anglo-Iranian Oil Company Case (juris-
diction), Judgment of 22 July 1952, ICJ Reports 1952, p. 93.

170 La clause de la nation la plus favorisée dans les conventions multilatérales, Resolution of the Insti-
tute of International Law, Annuaire de 1’Institut de Droit International 1969, pp. 1-291.

7 Text adopted by the International Law Commission at its thirtieth session (1978), Yearbook of the

International Law Commission, 1978, vol. II, Part 2.
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ple. Namely, Article 9 (1) of the Draft Articles clarified that “the beneficiary State ac-
quires, for itself or for the benefit of persons or things in a determined relationship with it,
only those rights which fall within the limits of the subject-matter of the clause”. The
General Assembly gave consideration to the topic at its forty-sixth session in 1991 and
decided to “bring the draft articles on most-favoured-nations clauses to the attention of
Member States and interested intergovernmental organizations for their consideration in

59172

such cases and to the extent as they deem appropriate” '~, without, however, transforming

them into a binding instrument.

VIII. Integration of Most-Favoured-Nation Treatment in WTO Agreements

During the world economic crisis which started in 1929 and World War II, States again
resorted to discriminatory policies. In the aftermath of the war, multiple attempts were
made to restore the economic order and to create instruments for the liberalisation and
multilateralisation of trade. One outcome was the formation of the General Agreement on
Tariffs and Trade (GATT) in 1947. The most-favoured-nation standard played a central
remedial role in the international efforts to establish a system of guarantees against trade

'3 In the

discrimination, which was considered one of the causes of both world wars.
GATT framework, the principle of most-favoured-nation treatment, which was tradition-
ally used in bilateral trade agreements, was multilateralised, which put an end to policies
based on bilateral reciprocity and established a general principle of non-discrimination.

The general and unconditional most-favoured-nation clause was established in GATT Ar-
ticle I:1. It is applicable to customs duties, methods of levying such duties, rules and for-

malities in connection with importation and exportation, and matters referred to in III:2

and III:4, i.e. internal taxes and regulatory laws.'”* Apart from Article I:1, the GATT con-

172 General Assembly, Provisional Verbatim Record of the 67th meeting of 23 December 1991,

A/46/PV.67, p. 31.

173 For example, Cordell Hull formulated that “unhampered peace dovetail[s] with peace; high tariffs,
trade barriers and unfair economic competition, with war” (Hull, The memoirs of Cordell Hull, p. 81).

174 Art. I:1 GATT provides:”With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international transfer of payments for imports
or exports, and with respect to the method of levying such duties and charges, and with respect to all rules
and formalities in connection with importation and exportation, and with respect to all matters referred to in
paragraphs 2 and 4 of Article III, any advantage, favour, privilege or immunity granted by any contracting
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tains various other subject-specific non-discrimination clauses.'”> Moreover, several other
multilateral trade agreements covering trade in goods contain special most-favoured-
nation clauses.'

Various exceptions are applicable to the most-favoured-nation principle, infer alia general
public policy exceptions (Article XX), exceptions as regards emergency action (Article
XIX), security interests (Article XXI), national interests (Article XXIII), and customs un-
ions and free trade areas (Article XXIV:4-10). Moreover, there are numerous provisions
in WTO agreements that permit to grant more favourable treatment to be given to devel-
oping countries. Of particular importance in the context of development is the so-called
“Enabling Clause”, which was decided by the Contracting States in 1979 in the course of
the Tokyo Round and which allows developed countries to accord preferential treatment
to developing countries in departure from the most-favoured-nation clause.'”’

A most-favoured-nation clause is also included in Art. II:1 of the GATS, and repetitions
of the principle can be found in other provisions of the GATS.'”® GATS Article II:1 is
structured similarly to GATT Article I:1, however, deviant from the unconditional most-
favoured-nation principle, GATS Article II:2 permits members to maintain measures that
are inconsistent with the most-favoured-nation principle provided that such measures are

listed in the Annex on Article II Exemptions.'”

Furthermore, the GATS provides a cata-
logue of general exceptions in Article XIV and of security exceptions in Article XIV bis,
which are virtually identical with GATT Articles XX and XXI, and an exception concern-

ing regional integration in Article V, which is analogous to GATT Article XXIV.

party to any product originating in or destined for any other country shall be accorded immediately and un-
conditionally to the like product originating in or destined for the territories of all other contracting parties.”
175 These are integrated in GATT Articles II1:7, IV (b), V:2, V:5, V:6; IX:1, XIII:1, XVII:1 (a),
XVIII:20 and XX (j). For details see Kennedy, GATT 1994, in: Macrory/ Appleton/ Plummer (eds), The
World Trade Organization, p. 106, and Senti, WTO, pp. 164, 165.

176 Eg Article 2.3 of the SPS Agreement and Article 7:1 (c¢) of the Agreement on Textiles and Cloth-
ing. For details see Kennedy, GATT 1994, pp. 106, 107.

177 Decision of 28 November 1979 of the Contracting Parties on “Differential and More Favorable
Treatment, Reciprocity, and Fuller Participation of Developing Countries”, L/ 4903. For details see Jessen,
WTO-Recht und ,,Entwicklungslander, pp. 331-358; Kennedy, Special and Differential Treatment of De-
veloping Countries, pp. 1523-1570.

178 GATS Articles VII:3, VIII, X, XII:1, XIV, XV:1, XVI, XXI. For details see Senti, WTO, pp. 166,
167.
17 Although the Annex provides that such exemptions shall only be valid for at most ten years, it is
very unlikely that states will accept this request in the near future.
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The TRIPS Agreement deals with the protection of the intellectual property of foreign
companies and individuals investing in, producing and trading intellectual property-
intensive goods and services. Since the protection of intellectual property is an important
factor for the creation of a legal environment that is attractive to foreign investors, the
agreement constitutes an important source of investment protection. Article 4 TRIPS sets
out the principle of unconditional most-favoured-nation treatment in the field of intellec-
tual property rights. It follows from the clause that unilateral practices, bilateral agree-
ments affording greater protection (“TRIPS-plus”) or the improvement of registration
procedures have to be extended to all Members.'*® The most-favoured-nation clause of
TRIPS is linked with standards provided in bilateral investment treaties insofar as these
treaties define investment as encompassing intellectual property rights. If a WTO member
grants more favourable treatment in a BIT with regard to intellectual property rights, this
standard can be extended to other WTO Members by means of Article 4 TRIPS.

Article 4 TRIPS also lists various exceptions to most-favoured-nation treatment. Despite
proposals by the (former) European Communities'®' and the United States'® to incorpo-
rate an exception for regional agreements as an equivalent to GATT Article XXIV and
GATS Article V, such exception was not included in the final TRIPS agreement. Thus, if
a regional agreement provides for more privileges than the TRIPS Agreement, these privi-

leges can be imported via the most-favoured-nation clause of the TRIPS Agreement.

IX. The Use of Most-Favoured-Nation Clauses in Investment Treaties

The first bilateral investment treaty, which was concluded in 1959 between the Federal

Republic of Germany and Pakistan, did not contain a general most favoured nation clause,

3

but only a specific one concerning most-favoured-nation treatment in cause of war'® and

a general prohibition of discriminatory treatment'®*. A general most-favoured-nation

180 Cottier, The Agreement on Trade-Related Aspects of Intellectual Property Rights, in: Macrory/

Appleton/ Plummer (eds), The World Trade Organization, p. 1068.

181 Communication from the European Communities, Draft Agreement on TRIPS Article 4,
MTN.GNG/NG11/W/68, March 29, 1990.

182 Communication from the United States, Draft Agreement on TRIPS Article 3,
MTN.GNG/NG11/W/70, May 11, 1990.

18 See Article 3 I1I of the BIT.

184 See Article 2 of the BIT.
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clause was however included in subsequent treaties. While the 1960 Germany-Malaysia
BIT'® and the 1961 Germany-Greece BIT'®® grant most-favoured-nation treatment only
“unless specific stipulations made in the document of admission provide otherwise”, thus
leaving governments the possibility to decide on the validity of the standard as regards
every individual investment, the following BITs provided for unreserved most-favoured-

187

nation treatment. = Most-favoured-nation clauses have since been continuously included

in virtually all investment treaties.'™®

Part I1I: The Most-Favoured-Nation Clause in Various Agreements

Due to the large number of investment agreements and the different formulations of the
most-favoured-nation principle in various bilateral and multilateral agreements, there is
not one single most-favoured-nation clause. It is the aim of this part to examine the lan-
guage of some most-favoured-nation clauses in order to demonstrate that arbitral tribunals
may come to different results depending on the wording of the relevant clause. The fol-
lowing analysis will be based on GATS, the North American Free Trade Agreement, the
Energy Charter Treaty, the ASEAN Framework Agreement, the Colonia and the Buenos
Aires Protocols of MERCOSUR, and the Draft Multilateral Agreement on Investment as
multilateral instruments, and on the model BITs of Germany and the United States as
models for bilateral instruments. Although model BITs per se have no legal relevance, it
is useful to examine them instead of single BITs since many capital-exporting States ne-
gotiate investment treaties on the basis of a model treaty. Although treaties may deviate
from these model BITs, model BITs are an object of imitation or at least an important
source of inspiration for a large number of BITs. This makes it possible to make general
statements about a considerable number of investment treaties without evaluating every

single treaty text.

183 See Articles 2 II and 3 of the BIT.

186 See Articles 1 II and 2 of the BIT.

187 Examples are Article 2 I and II of the 1961 Germany-Togo BIT, 2 of the 1961 Germany-Liberia
BIT, Article 3 I of the 1961 Germany-Thailand BIT, Article 2 of the 1962 Niger-Switzerland BIT and art. 3
II of the 1963 Netherlands-Tunisia BIT.

188 One of the rare exceptions is the 1998 Dominican Republic-Ecuador BIT, which does not contain a
general most-favoured-nation clause.
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A. GATS

The GATS is a set of multilateral rules governing international trade in services. Article I
GATS defines trade in services as the supply of a service through four possible modes of
supply, one of which is the supply of a service “by a service supplier of one Member,
through commercial presence in the territory of any other Member”'®. Article XXVIII (d)
GATS defines commercial presence as ,,any type of business or professional establish-
ment, including through (i) the constitution, acquisition or maintenance of a juridical per-
son; or (ii) the creation or maintenance of a branch or a representative office, within the
territory of a Member for the purpose of supplying a service”. The presence on the market
of foreign juridical persons, branches or representative offices through local “commercial
presence” is thus protected as a form of trade in services within the meaning of Article I
GATS. Given that a foreign affiliate is usually established as a result of capital flows tak-
ing the form of foreign direct investment,'”® the GATS can be considered a multilateral
agreement on foreign investment which is however limited to the service sector and does
not refer explicitly to investors but to juridical persons. Moreover, the enterprise-based
definition of commercial presence in the GATS is narrower than the asset-based defini-
tion of investment usually encountered in bilateral and multilateral investment treaties.
Whereas investment treaties define investment using an asset-based approach which co-
vers a wide range of direct and portfolio investment,'”' the narrower definition adopted in
the GATS suggests that the term commercial presence covers foreign direct investment,
but does not cover bonds, portfolio investments or other categories of assets typically pro-
tected by investment treaties.'”> The protection that GATS affords to investors is further
limited by the fact that commitments are binding solely in sectors and modes of supply
listed in the Members’ schedules. In addition to the supply of services through commer-
cial presence, the supply of services “by a service supplier of one Member, through pres-

193

ence of natural persons of a Member in the territory of any other Member is relevant

189 GATS Article I:2 (c).

190 Karsenty, Assessing Trade in Services by Mode of Supply, in: Sauvé/ Stern, GATS 2000, p. 45.
11 See Part V II.

192 Sauvé/ Wilkie, Investment Liberalization in GATS, in: Sauvé/ Stern, GATS 2000, pp. 348-349.
193 GATS Article I (2) (d).
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in the context of investment protection since commitments of Members concerning that
mode of supply provide entry privileges to intra-company transferees and key personnel
that are essential to the establishment and operation of a commercial presence.'**

The most-favoured-nation principle is a general obligation under the GATS.'* It is con-
stitutive for this agreement to differentiate between general obligations and specific
commitments. With regard to the latter, Members have chosen to adopt a positive list or
bottom-up approach, which means that specific commitments are only valid if WTO
Members have specifically committed a particular service sector to these obligations. The
most important specific commitments are market access and national treatment. Through
the schedules of specific commitments for market access and national treatment, states
can also control the establishment of foreign investors. In contrast, the most-favoured-
nation principle is a general obligation and thus applies to all measures in all sectors, un-
less a Member explicitly exempts a certain measure from its scope. This approach is re-
ferred to as negative list or top-down approach and is a result of the Uruguay Round,
where it became clear that liberalization could only take place subject to temporary MFN
exceptions.'”®

The most-favoured-nation provision in Article II:1 GATS provides:

“With respect to any measure covered by this Agreement, each Member shall ac-
cord immediately and unconditionally to services and service suppliers of any other
Member treatment no less favourable than that it accords to like services and service

suppliers of any other country.”

While Article I:1 GATT enlists certain fields of application of the clause, Article II:1

GATS applies to “any measure covered by this Agreement”, which is equivalent to all

1 Sauvé, JWT 31, 64.

195 For details regarding most-favoured-nation treatment in the GATS, see Wolfrum, Most-Favoured-
Nation Treatment, in: Wolfrum/ Stoll/ Feindugle (eds), Max Planck Commentaries on World Trade Law,
vol. VI, p.; Mattoo, MFN and the GATS, in: Cottier/ Mavroidis (eds), Regulatory Barriers and the Principle
of Non-Discrimination in World Trade Law; Wang, Most-Favoured-Nation Treatment under the General
Agreement on Trade in Services.

196 WTO, Guide to the Uruguay Round Agreements, pp. 165-166.
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measures affecting trade in services.'”’ Since trade in services covers commercial pres-
ence by a service supplier, basically any measure affecting the competitive opportunities
of foreign investors can be a measure affecting trade in services and thus a measure cov-
ered by the most-favoured-nation standard of the GATS. The most-favoured-nation
standard in the GATS prohibits discrimination between services and service suppliers.
The background is that many regulations in the services sector, such as qualification re-
quirements, are not coupled with the service, but with the service supplier.'”® Like Article
I:1 GATT, Article II GATS prohibits de jure as well as de facto discrimination in order
not to frustrate the basic purpose of the GATS,'*” namely to ensure equality of competi-
tive opportunities. Article II GATS is not necessarily applicable in the pre-establishment
phase since juridical persons only have a right to establish a commercial presence if the
respective Member has made a specific commitment for market access in the relevant sec-
tor. If however the respective Member has entered into such a specific commitment the
most-favoured-nation clause also covers the pre-establishment phase.

Exceptions from the most-favoured-nation standard are either of a general and permanent
or of a self-selected nature.*’ There are permanent exceptions infer alia permitting the
accordance of advantages to adjacent countries (Article II:3), the membership in econom-
ic integration agreements (Article V), labour markets integration agreements (Article V
bis), government procurement (Art. XIII), and measures necessary to protect public mor-
als or maintain public order, to protect human, animal or plant life or health, to secure
compliance with certain laws and regulations and to maintain security (Articles XIV and
XIV bis).””! In addition to these permanent derogations to the application of the most-
favoured-nation clause, GATS Article I1:2 together with the Annex on Article II Exemp-

tions provide for the possibility to derogate from most-favoured-nation treatment by list-

197 According to Article I:1 GATS, “[t]his Agreement applies to measures by Members affecting trade

in services.”

198 Koéhler, Das Allgemeine Ubereinkommen iiber den Handel mit Dienstleistungen (GATS), p. 104;
Krajewski, National Regulation and Trade Liberalization in Services, para. 443.

199 Appellate Body Report, EC - Bananas, 9 September 1997, WT/DS27/AB/R, para. 233; with a part-
ly different reasoning see also Panel Report, EC — Bananas, 22 May 1997, WT/DS27/R, para. 7.301.

200 See for details OECD, Working Paper of the Trade Committee, Trade in Services: Roadmap to
GATS MFN exemptions (2001), TD/TC/WP(2001)25/FINAL.

201 For details see Wang, Yi, Most-Favoured-Nation Treatment under the General Agreement on
Trade in Services — And Its Application in Financial Services, pp. 91-124.
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ing self-selected exemptions.””* Although the GATS was adopted with the intention of
progressive liberalization and exemptions were thus supposed to be temporary®”, the
overwhelming majority of exemptions is characterised by the Member States as unlim-

d.* The broad possibility to make exemptions to the MFN obligation can be seen in

ite
the light of the broadness of the scope of the GATS, which covers any measure of a
member country affecting trade in services. The possibility to submit exemptions and the
resulting limited scope of the most-favoured-nation clause reveals that Members were not
willing to completely eliminate discrimination in services trade and considered the sub-
mission of exemptions necessary due to the potentially broad reach of the most-favoured-
nation standard in the normally heavily regulated services sector. One reason why mem-
bers list exemptions is their aim to ensure that certain treatment only has to be granted on
the basis of reciprocity.””” Without the possibility to submit exemptions, unconditional
most-favoured-nation treatment would allow competitors located in countries with rela-
tively restrictive policies to benefit from their sheltered markets while enjoying a free ride
in less restrictive export markets.”*® Exempted measures must have been specified in a list
of MFN exemptions submitted by the end of the Uruguay Round of Multilateral Trade
Negotiations or by the conclusion of extended negotiations on certain sectors for which
the delayed submission of related exceptions was expressly authorized. Subsequently, no
new exemptions can be granted except under the conditions of the waiver procedures of
the WTO Agreement.””” A study by the OECD counted 424 exemptions listed by 79

208

WTO members (counting the then European Communities as one).”~ Exemptions have

202 For details concerning state practice with regard to the submission of exemptions see OECD, Trade

in Services: A Roadmap to GATS MFN Exemptions, TD/TC/WP (2001) 23 (2001).

203 The Annex provides in para. 6 that exemptions should in principle not exceed a period of ten years.
204 OECD Working Paper of the Trade Committee, Trade in Services: Roadmap to GATS MFN ex-
emptions (2001), TD/TC/WP(2001)25/FINAL, 19. For example, 26 of the 28 exceptions submitted by the
EU are marked as “indefinite” and do not have a fixed termination date (See European Communities and
their Member States, Final List of Article II (MFN) Exemptions of 15 April 1994, GATS/EL/31).

205 OECD, Working Paper of the Trade Committee, Trade in Services: Roadmap to GATS MFN ex-
emptions (2001), TD/TC/WP(2001)25/FINAL, 3.

206 Hoekman/ Kostecki, The Political Economy of the World Trading System, p. 252. See also Part I
B.IV.
207 Para. 2 of the Annex on Article II Exemptions refers to Article IX:3 of the WTO Agreement.

208 OECD, Working Paper of the Trade Committee, Trade in Services: Roadmap to GATS MFN ex-
emptions (2001), TD/TC/WP(2001)25/FINAL, p. 6.
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been used to a large extent in order to uphold discriminating measures particularly in the
sectors of audiovisual services, air, maritime and road transport services and financial
services.””” Another important category of MFN exemptions relates to international
agreements.”'’ These exemptions must often be applied horizontally, which means that
they affect all sectors. Since the GATS covers foreign investment in services, the relation-
ship between the GATS and other international investment agreements is of potentially
far-reaching effect. Especially, the most-favoured-nation clause of the GATS could be
used to extend to all Members of the WTO higher treatment standards which are provided
in investment agreements, such as expropriation standards, investor-state dispute resolu-
tion provisions, or market access and national treatment standards in cases where Mem-
bers have not made specific commitments under the GATS. In the multilateral context of
most-favoured-nation relations in the GATS, which has a wide membership, the number
of potentially beneficiary parties may be immense. As a result, several WTO members
have taken exemptions from the most-favoured-nation requirement of the GATS with re-
spect to bilateral investment treaties.”'’ This is consistent with the GATS’ focus, which is
not on investment protection per se in the same way as in the context of bilateral invest-
ment treaties.”’> A number of exemptions even make specific reference to the dispute set-
tlement procedures in BITs, excluding the application of the most-favoured-nation clause
in the GATS to dispute settlement provisions in BITs.?"> This way Members make sure

that there is no direct recourse to arbitration for GATS violations.?!*

209 OECD, Working Paper of the Trade Committee, Trade in Services: Roadmap to GATS MFN ex-

emptions (2001), TD/TC/WP(2001)25/FINAL, pp. 11, 13.

210 These exemptions usually refer to agreements that do not meet the criteria of GATS Article V,
since otherwise they would not have to be listed.

2 Koulen, Foreign Investment in the WTO, in Nieuwenhuys/ Brus (eds), Multilateral Regulation of
Investment, p. 188.

212 UNCTAD, Most-Favoured-Nation Treatment, p. 25.

213 See e.g. Canada’s Final List of Article II (MFN) Exemptions, which describes as a measure incon-
sistent with GATS Article II for which an exemption is submitted that “Canada accepts compulsory arbitration
of investor/state investment disputes brought by or in respect of service suppliers of countries with which Can-
ada may have agreements providing for such a procedure”.

214 OECD, Working Paper of the Trade Committee, Trade in Services: Roadmap to GATS MFN ex-
emptions (2001), TD/TC/WP(2001)25/FINAL, p. 29.
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B. North American Free Trade Agreement (NAFTA)

The North American Free Trade Agreement, which entered into force on 1 January 1994,
is an agreement between the governments of the United States, Canada and Mexico con-
cluded with the intention to implement a free trade area. It contains in its Chapter 11 sub-
stantive obligations and dispute settlement provisions for the protection of investments.
NAFTA Chapter 11 submits all economic sectors to its substantive commitments unless
they are specifically exempted by the submission of a negative list of non-conforming
measures. Among its substantive obligations is the requirement to grant most-favoured-

nation treatment to both investors and their investments. NAFTA Article 1103 provides:

“(1) Each Party shall accord to investors of another Party treatment no less favoura-
ble than that it accords, in like circumstances, to investors of any other Party or of a
non-Party with respect to the establishment, acquisition, expansion, management,
conduct, operation and sale or other disposition of investments.

(2) Each Party shall accord to investments of investors of another Party treatment no
less favorable than that it accords, in like circumstances, to investments of investors
of any other Party or of a non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of in-

vestments.”

In contrast to GATS, the clause enumerates certain fields of application for the MFN
principle. As can be derived from the references to establishment and acquisition, the
clause covers both the post- and the pre-establishment phase, which separates the agree-
ment from most other multilateral agreements like for example the Energy Charter Treaty,
and from most bilateral investment treaties. Contrary to the GATS, the NAFTA adopts a
negative-list approach as regards market access, which means that the obligation to grant
market access is only restricted if the State has specifically made exceptions for certain
areas.

The investment provisions including most-favoured-nation treatment are subject to a
number of reservations and exceptions set out in Article 1108 and the schedules estab-

lished in Annexes I-IV. According to Article 1108 (1), the most-favoured-nation standard
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does not apply to existing non-conforming measures that are maintained by the Parties in
the schedules in Annex I. This standstill agreement is intended to avoid relapses into
greater protectionism. Article 1108 (3) provides that certain substantive obligations in-
cluding the most-favoured-nation standard do not apply to measures that a Party adopts
with respect to sectors set out in Annex II. This Annex contains exceptions with respect to
specific sectors in which Parties may maintain or adopt measures that are inconsistent
with the enumerated obligations. Article 1108 (6) specifically deals with the most-
favoured-nation requirement, which according to this norm does not apply to treatment
with respect to sectors set out in the Parties’ schedules to Annex IV. The Annex IV
schedules of Canada, Mexico and the United States are identical and exempt treatment
accorded under all bilateral or multilateral international agreements which were in force
or signed prior to the date of entry into force of the NAFTA. Further, they exempt treat-
ment accorded under agreements concerning aviation, fisheries, maritime matters, tele-
communications transport networks and telecommunications transport services. Neither
does the most-favoured-nation obligation apply to current or future foreign aid pro-
grammes to promote economic development. Apart from the annexes, Article 1108 (7)
provides that the most-favoured-nation standard does not apply to procurement by a Party

or a State enterprise or subsidies or grants provided by a Party or a State enterprise.

C. U.S. Model BIT

The U.S. model bilateral investment treaty of 2012 contains a most-favoured-nation

clause that is almost identical with that of the NAFTA.*" It provides in Article 4:

“(1) Each Party shall accord to investors of the other Party treatment no less favora-
ble than that it accords, in like circumstances, to investors of any non-Party with re-
spect to the establishment, acquisition, expansion, management, conduct, operation,

and sale or other disposition of investments in its territory.

s Moreover, it is virtually identical with the most-favoured-nation clause in Article 4 of the Canadian

Model BIT.
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(2) Each Party shall accord to investments of the other Party treatment no less fa-
vorable than that it accords, in like circumstances, to investments in its territory of
investors of any non-party with respect to the establishment, acquisition, expansion,

. . ... . 216
management, conduct, operation, and sale or other disposition of investments.”

In contrast to early U.S. Model BITs, the most-favoured-nation obligation is now uncou-
pled from the national treatment obligation. It now contains not only a reference to in-
vestments, but also an obligation to treat investors on a most-favoured-nation basis. The
reference to “like situations” has been changed into “like circumstances”, which does not
however entail a change of the meaning®'’. Moreover, the list of covered activities is now
exhaustive. It is less detailed than in early model treaties; yet the definition of “invest-
ment” contained in Article 1 of the 2012 model BIT covers all activities that were addi-
tionally mentioned in the most-favoured-nation clause in prior model BITs. The most-
favoured-nation obligation in the U.S. model BIT does not apply to government procure-
ment and to subsidies or grants provided by a Party (Article 14 (5)). Most United States
bilateral investment treaties adopt a negative-list approach for market access, which
means that the obligation to grant market access is only restricted if the State has specifi-
cally made exceptions for the respective sector. Moreover, the most-favoured-nation
clause of the U.S. model BIT refers to the establishment and acquisition of investments.
Thus, like NAFTA’s most-favoured-nation clause, the most-favoured-nation obligation in

the U.S. model BIT is also applicable in the pre-entry phase.

D. 2008 German Model BIT

The general most-favoured-nation clause in Article 3 of the German Model BIT provides:

(1) Neither Contracting State shall in its territory subject investments owned or con-

trolled by investors of the other Contracting State to treatment less favourable than

216 A virtually identical formulation is used in Article 4 (1) of the 2004 Canadian Model BIT.

217 See Part VIII A.
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it accords to investments of its own investors or to investments of investors of any
third State.

(2) Neither Contracting State shall in its territory subject investors of the other Con-
tracting State, as regards their activity in connection with investments, to treatment
less favourable than it accords to its own investors or to investors of any third State.
The following shall, in particular, be deemed treatment less favourable within the
meaning of this Article:

1. different treatment in the event of restrictions on the procurement of raw or auxil-
iary materials, of energy and fuels, and of all types of means of production and op-
eration;

2. different treatment in the event of impediments to the sale of products at home
and abroad;

3. other measures of similar effect.”

The provision provides that less favourable treatment is given in certain enumerated cas-
es, however, the list is not exhaustive. The clause only covers the post-establishment
phase and is thus not applicable to the market access of an enterprise. This can be inferred
from the formulation of Article 2 (1) of the German model BIT, which obliges the Con-
tracting States to admit investments in accordance with their legislation. One can follow
from this provision that the BIT does not prohibit restrictions to the admission of an in-
vestment if they are provided in the national legal system. Moreover, the most-favoured-
nation clause of the German model BIT refers to investments “in [the Contracting States’]
territory”, thus indicating that most-favoured-nation treatment shall only be applied to in-
vestments that have already been established within the jurisdiction of the respective host
State. The lack of a right to market access is in conformity with the rights protected in
most bilateral investment treaties except those of the United States and Canada, which
usually do not grant a right to establish a foreign investment in a certain country, but only
comprehend the protection of enterprises that are already operating on the market. Ac-
cordingly, the predominant part of bilateral investment treaties grants most-favoured-
nation treatment only with respect to the phase following the establishment of the enter-

prise.
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Article 3 (3) of the model BIT provides for an exception from the duty to accord most-
favoured-nation treatment with regard to privileges granted due to membership in a cus-
toms or economic union, a common market or a free trade area or a State’s association
with such union. This norm is particularly relevant as regards Germany’s membership in
the European Union. Article 3 (4) provides that most-favoured-nation treatment shall not
relate to favours granted to third states on account of an agreement concerning the pay-
ment of taxes, especially double taxation agreements. Article 3 (2) third sentence clarifies
that measures that are taken for reasons of public security and order are not classified as

less favourable treatment.>'®

E. Energy Charter Treaty (ECT)*"’

The Energy Charter Treaty is a multilateral treaty which entered into force on 16 April
1998 and has currently been signed by fifty-three and ratified by forty-eight Contracting
Parties. One of its aims is the protection of investments in the energy sector. Part III of the
treaty (Articles 10-17) contains the substantive provisions for the protection of invest-

ments. Article 10 (7) ECT provides:

“Each Contracting Party shall accord to Investments in its Area of Investors of other
Contracting Parties, and their related activities including management, maintenance,
use, enjoyment or disposal, treatment no less favourable than that which it accords
to Investments of its own Investors or of the Investors of any other Contracting Par-
ty or any third state and their related activities including management, maintenance,

use, enjoyment or disposal, whichever is the most favourable.”

In its binding form, the clause only covers the post-entry phase. With regard to the pre-

establishment phase, the Contracting Parties are only subject to the soft-law obligation

218 The original wording of Art. 3 (a), 3rd sentence of the Protocol is: “Malinahmen, die aus Griinden

der offentlichen Sicherheit und Ordnung, der Volksgesundheit oder Sittlichkeit zu treffen sind, gelten nicht
als “weniger giinstige” Behandlung im Sinne des Artikel 3.”

1 For an overview of the investment provisions of the ECT see Happ, Dispute Settlement Under the
Energy Charter Treaty, pp. 331-362.
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under Article 10 (2) and (3) to “endeavour to accord to Investors of other Contracting Par-
ties, as regards the Making of Investments in [their] Area” most-favoured-nation treat-
ment. However, as announced in the preamble and in Article 10 (4), most-favoured-nation
treatment shall be applied to the pre-establishment phase pursuant to a supplementary
treaty. This construction is an example for a compromise between those parties that wish
to suppress national control in the field of the admission of investments and those intend-
ing to ensure it. The most-favoured-nation standard is subject to a number of exceptions.
According to Article 21, the provisions of the ECT including the most-favoured-nation
standard shall not be applicable to taxation matters. Article 24 enlists further general ex-
ceptions, which are mostly inspired by concepts developed in international trade law,
namely by the catalogue of exceptions stated in Article XX GATT, including measures
necessary to protect human, animal or plant life or health (Art. 24 (2) (b) (i)), measures
essential to the acquisition or distribution of energy materials in conditions of short sup-
ply arising from causes outside the control of the Contracting Party (Art. 24 (2) (b) (i1)),
measures designed to benefit investors who are aboriginal people or socially or economi-
cally disadvantaged individuals or groups (Art. 24 (2) (b) (iii)), measures for the protec-
tion of essential security interests (Art. 24 (3) (a)), measures relating to the implementa-
tion of national policies respecting the non-proliferation of nuclear weapons (Article 24
(3) (b)), or measures which the State considers necessary for the maintenance of public
order (Article 24 (3) (c)). The most-favoured-nation obligation is also submitted to an ex-
ception in Article 24 (4), which states that the requirement shall not oblige the Contract-
ing Parties to extend to investors of another Contracting Party preferential treatment re-
sulting from the State’s membership in a free trade area or customs union or from an in-
ternational agreement ‘“‘concerning economic cooperation between states that were con-
stituent parts of the former Union of Soviet Socialist Republics pending the establishment
of their mutual economic relations on a definitive basis”. According to Article 10 (10), the
most-favoured-nation obligation and the national treatment obligation shall not apply to
the protection of intellectual property. This leaves the Contracting States the possibility to
maintain existing exemptions to most-favoured-nation and national treatment under exist-

ing intellectual property rights agreements.
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F. Framework Agreement on the ASEAN Investment Area

The Association of Southeast Asian Nations (ASEAN) is an association for cooperation
particularly in the economic sphere among the countries of the South-East Asian re-
gion.””” Its aim is to foster good relations among Member States and within the region,
especially in the field of economic development. It was founded on 8 August 1967 by In-
donesia, Malaysia, Singapore, Thailand and the Philippines. Members that have hitherto
joined the ASEAN are Brunei Darussalam (1984), Vietnam (1992), Myanmar (1997),
Laos (1997) and Cambodia (1999). The members of the ASEAN concluded the ASEAN
Investment Agreement in 1987, which states in its preamble the goal to stimulate the flow
of private investments.””' This agreement was supplemented by the Framework Agree-
ment on the ASEAN Investment Area (AIA), which was signed on 7 October 1998 by all
ASEAN members as a free-standing agreement that was not intended to amend the 1987
Agreement. The AIA was the outcome of concerns by ASEAN member states about sig-
nificantly reduced investments since the Asian financial crisis, which started in 1997. It
was implemented in order to promote the inflow of foreign direct investment from
ASEAN and non-ASEAN sources by making the region a competitive, open and liberal
investment area.””> It was of particular concern to the Contracting parties to supplement
the obligations of the 1987 agreement with further obligations in the field of national
treatment and market access.**

The most-favoured-nation clause in Article 8 of the Framework Agreement provides:

“(1) Subject to Articles 7 and 9 of this Agreement, each Member State shall accord
immediately and unconditionally to investors and investments of another Member

State, treatment no less favourable than that it accords to investors and investments

220 For details on ASEAN see Sucharitkul, ASEAN Society, pp. 113 et seq.

21 Agreement among the Governments of Brunei Darussalam, the Republic of Indonesia, Malaysia,
the Republic of the Philippines, the Republic of Singapore, and the Kingdom of Thailand for the Promotion
and Protection of Investments, 15 Dec 1987, reprinted in 27 ILM 612 (1988). With the accession of further
member states, the Agreement was renamed as “ASEAN agreement for the Promotion and Protection of
Investments”, see Article 1 of the Protocol of 12 September 1996.

22 See Art. 3 of the ASEAN Framework Agreement.

23 See Art. 7 of the ASEAN Framework Agreement.
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of any other Member State with respect to all measures affecting investment includ-
ing but not limited to the admission, establishment, acquisition, expansion, man-
agement, operation and disposition of investments.

(2) In relation to investments failing within the scope of this Agreement, any prefer-
ential treatment granted under any existing or future agreements or arrangements to
which a Member State is a party shall be extended on the most favoured nation ba-

sis to all other Member States.”

Unlike NAFTA and the United States Model BIT, this clause provides no exclusive list of
fields of application of the most-favoured-nation clause, but an open definition. It covers
both the pre-establishment and the post-establishment phase, referring to the admission,
establishment and acquisition of investments. Article 7, which is mentioned in Article 8
(1), deals with the right to entry of investors and the obligation of the State to grant na-
tional treatment to investors. However, according to Article 7 (2), Member States are al-
lowed to make exceptions to the obligation to grant market access and national treatment
to investments, a right which shall eventually be phased out. Article 9 (1), in departure
from the general obligation to accord most-favoured-nation treatment “unconditionally”,
introduces an element of reciprocity by providing that in case a member has not made
concessions in the field of market access and national treatment according to Article 7, it
shall waive its right to such concessions vis-a-vis members that have made such conces-
sions. This requirement of reciprocity ensures that investors cannot rely on the most-
favoured-nation clause to claim market access or national treatment.

Article 13 contains general exceptions, which are also applicable to the MFN obligation.
According to this provision, measures necessary to protect national security and public
morals (a), to protect human, animal or plant life or health (b), to secure compliance with
laws or regulations which are not inconsistent with the provisions of the agreement (c) or
measures aimed at ensuring the equitable or effective imposition or collection of direct

taxes (d) are exempted from the obligations under the agreement.
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G. MERCOSUR Investment Protocols

Argentina, Brazil, Paraguay and Uruguay established with the signature of the Treaty of
Asuncion on 26 March 1991 the “common market of the southern cone” (MERCOSUR).
Venezuela acceded to the MERCOSUR in 2006, Bolivia became an accessing member in
2012. The Colonia Protocol for the Promotion and Reciprocal Protection of Investments
within MERCOSUR was enacted on 17 January 1994 in order to intensify cooperation
and economic integration within the member States. It deals with the treatment of invest-
ments originating from the member States of MERCOSUR. In contrast, the Buenos Aires
Protocol for the Promotion and Protection of Investments in MERCOSUR from Non-
Member Countries, which was enacted on 5 August 1994, aims at the harmonization of
legal principles to be applied by the Member States to investment originating from non-
Member countries. The Colonia Protocol contains a most-favoured-nation clause in Arti-
cle 3 (2).*** Article 3 (3) provides for the non-application of the principle to treatment ac-
corded as the result of an international tax agreement. According to Article 2 (1), the
most-favoured-nation standard is also applicable to the admission phase. This approach
was not adopted in the Buenos Aires Protocol, where most-favoured-nation treatment is
only granted with regard to established investments.””> The standard is not applicable to

. 22
treatment granted on account of regional or tax agreements.**°

H. The Draft Multinational Agreement on Investment (MAD)*’

The negotiations on the adoption of a multinational agreement on investment were initiat-
ed under the auspices of the OECD in 1995. The aim was to draw for the first time a
comprehensive global agreement on foreign investment. Since the standards that were set

up in the draft MAI were generally higher than the standards in former agreements, the

24 Article 3 (2) provides: “Cada Parte Contratante concedera plena proteccion legal a [las inversiones

de inversores de otra Parte Contratante] y les acordara un tratamiento no menos favorable que el otorgado a
las inversiones de sus propios inversores nacionales o de inversores de terceros Estados.”

. See B-1 together with C-2 of the Buenos Aires Protocol.

226 C-3 (a) and (b) of the Buenos Aires Protocol.

227 Art. III (2) of the Draft Consolidated Text for the Multilateral Agreement on Investment,
DAFFE/MAI(98)7/REV1, 22 April 1998.
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MAI was not simply a multilateralisation of bilateral investment treaties.”*® It was inter
alia due to these high standards that were focused on investor protection that in the end of
1998, the OECD announced that negotiations would cease without any final agreement.”*’

The most-favoured-nation clause in the draft agreement provided:

“Each Contracting Party shall accord to investors of another Contracting Party and
to their investments, treatment no less favourable than the treatment it accords in
like circumstances to investors of any other Contracting Party or of a non-
Contracting Party, and to the investments of investors of any other Contracting Par-
ty or of a non-Contracting Party, with respect to the establishment, acquisition, ex-
pansion, operation, management, maintenance, use, enjoyment, and sale or other

. .. . )
disposition of investments.”**"

Like NAFTA and the US model BIT, the draft provides for an exhaustive list of fields of
application for the most-favoured-nation clause. Referring inter alia to the “establish-
ment” and “acquisition” of an investment, the draft MAI envisaged the applicability of the
most-favoured-nation obligation to the pre-admission phase, although this topic had been
highly controversial during the negotiations.>' Another controversial topic was the inclu-
sion of exceptions to the substantive standards of the MAI as regards inter alia cultural

policy, regional agreements, labour and environmental standards.”*

228 For example, the Draft MAI contains a very wide definition of investment, extends its protection to

the pre-entry phase, contains extensitve prohibitions on performance requirements, prohibits direct and indi-
rect expropriation and contains extensive investor-state dispute settlement provisions.

229 One can name a number of factors that contributed to the failure of the MAI negotiations, infer alia
the broadness of the substantive standards for investor protection and controversies about exceptions for
cultural industries and regional economic integration organizations and about the inclusion of labour and
environmental standards. For details see Muchlinski, The Rise and Fall of the Multilateral Agreement on
Investment pp. 1039-1048.

20 Consolidated Text of the MAI, Part III.
> Muchlinski, The Rise and Fall of the Multilateral Agreement on Investment, p. 1043.

2 Muchlinski, The Rise and Fall of the Multilateral Agreement on Investment, pp 1047, 1048.

60



I. Conclusion

The overview demonstrates that most-favoured-nation clauses in the different bilateral
and multilateral investment treaties do not use identical language. Therefore they offer
potentially different interpretative options for arbitral tribunals.**®> One difference between
the clauses relates to the broadness of the language used to define the scope of the clause.
Some clauses are formulated in a very general way, either without referring to certain
fields of application as is the case in the MERCOSUR Protocols or referring broadly to
“any measure covered by this Agreement”, like GATS Article II:1. Another category of
clauses, like the ones in NAFTA and the U.S. model BIT, contain a closed list of fields of
application, while others, like the German Model BIT, the ECT and the ASEAN Frame-
work Agreement, contain a non-exhaustive list. Treaties also differ as to their applicabil-
ity to the pre-establishment phase. While NAFTA and the U.S. model BIT reflect an ap-
proach which aims at investment liberalisation by granting investors the right to market
access, most BITs restrict their protection to established investments, following an in-
vestment control approach in order to regulate the entry of foreign investors in accordance
with national laws and regulations. In case BITs do not grant the right to market access,
neither does the relevant most-favoured-nation clause extend to the pre-establishment
phase. A third difference is the scope of exceptions applicable to the most-favoured-
nation standard. Virtually all bilateral investment treaties include exceptions from most-
favoured-nation treatment which are either of a general nature, applying to all provisions
of the BIT, or applicable specifically to the most-favoured-nation standard. Most-
favoured-nation clauses applicable only in the post-establishment phase are usually sub-
ject to at least two exceptions, one relating to membership in regional economic integra-
tion organizations, and the other relating to advantages offered to a third country under a
double taxation agreement. Under the latter treaties, the contracting parties waive their
right to tax investors located in their territory on condition that the other party undertakes

the same commitment. Taxation agreements are therefore concluded in order to avoid

33 See Anzilotti, Cours de droit international, vol. I, p. 438: “[...] il n’existe pas une clause de la na-

tion la plus favorisée; il existe autant de stipulations distinctes qu’il y a de traités qui la contiennent, de sorte
que toute question relative a la nature et aux effets de la clause est avant tout une question d’interprétation
d’une clause donnée dans un traité determine.”
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double taxation on a reciprocal basis. Exceptions relating to membership in customs and
economic unions, common markets and free trade areas provide a relatively large gateway
for preferential treatment.”** Some U.S. and Canadian BITs also contain limitations that
preclude coverage of the advantages accorded by virtue of multilateral agreements or ne-
gotiations such as the GATT framework.”>> The purpose of these exceptions is to allow
members of a regional economic integration organization to advance with their internal
investment liberalization at a faster pace than that to which non-members have agreed and
are included in order to avoid free-riding behaviour. MFN clauses which are also applica-
ble in the pre-entry phase usually additionally contain an annex in which whole sectors or
236

economic activities may be exempted from the protection of the BIT.

technique are provided in the GATS and the NAFTA. However, while in the GATS, no

Examples for this

further exceptions can be added after the entry into force of the agreement, NAFTA is
based on the consideration that there may be a need to make an MFN exception for possi-
ble measures in the future which cannot be foreseen at the moment. Thus, countries are
allowed to take any kind of discriminatory measure in the future in the sectors that are set
out in a specific schedule.”>” Moreover, BITs contain various general exceptions concern-
ing different national public policy matters, whose rationale is to release a contracting
party from the obligations of the BIT in cases where compliance would be incompatible
with key policy objectives explicitly identified in the treaty. What all clauses have in

common, however, is their reference to “treatment” that shall be no less favourable than

234 Art. 7 of the 1992 Netherlands-Hong Kong BIT; Art. IV of the 1990 Canada-Poland BIT; Art. IV
of the 1994 France-Vietnam BIT; Art. 4 (3) of the 2000 Ghana-India BIT; Art. 3 (3) of the 2005 German
Model BIT;

23 The Protocol to the US-Russia BIT provides in Article 6 that “the exclusion from the most-
favored-nation treatment obligation shall apply also to advantages accorded by the United States by virtue
of its binding obligations under any multilateral international agreement concluded under the framework of
the GATT after the signature of this Treaty.” See also Art. XII (2b) US-Poland BIT (1990); Article G-8
Canada-Chile FTA.

26 In Article 2 of the Annex to the 1997 US-Jordan BIT, the United States reserved their right to ex-
clude from most-favoured-nation treatment “fisheries; air and maritime transports, and related activities;
banking, insurance, securities, and other financial services; and minerals leases on government land”. Simi-
lar provisions can be found in other BITs concluded by the United States, for example in Article 4 of the
Protocol to the 1991 US-Argentina BIT; Articles 2 and 3 of the Annex to the 1995 US-Nicaragua BIT; Arti-
cles 2 and 4 of the Annex to the 1999 US-El Salvador BIT (1999); Annex 8 A of the US-Singapore FTA.

237 NAFTA Article 1108 (3) provides: “Articles 1102, 1103, 1106 and 1107 do not apply to any
measure that a Party adopts or maintains with respect to sectors, subsectors or activities, as set out in its
Schedule to Annex I1.” (Italics added by author)
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that accorded to third-State investors. Interpretation of that term is therefore crucial for

the determination of the scope of MFN clauses.

PartIV: Application of the Most-Favoured-Nation Clause to Substantive Trea-
ty Standards

In accordance with their economic rationale to establish equal conditions of competition
among investors from different home countries, MFN clauses extend more favourable
substantive rights that host States offer to investors of third country nationals to those in-
vestors benefitting from the MFN clause. These substantive rights encompass on the one
hand unilateral State measures, policies or legislation and on the other substantive treat-
ment standards agreed upon in third-party treaties on a bilateral or multilateral basis. BITs
typically contain several substantive treatment standards, most prominently a provision
regulating expropriation, an obligation to accord fair and equitable treatment and the pro-
hibition of discrimination.”*® The use of MFN clauses to import more favourable substan-
tive provisions from third-country BITs has continuously been endorsed by investment
tribunals. Although BITs concluded by one State are often based on a model BIT and
therefore do not differ to a great extent, there are instances where treaties are not com-
pletely alike due to the possibility of a change in policy or different negotiating posi-
tions.”” This is even more so with regard to BITs concluded by mainly capital-importing
countries since these States conclude treaties on the basis of different model BITs, de-
pending on the treaty partner. The differences in the substantive provisions of treaties
open up a field of application for MFN clauses.

This chapter contains an overview of the case law of investment tribunals dealing with the
applicability of MFN clauses to substantive treaty provisions. It demonstrates that tribu-
nals have uniformly affirmed the application of MFN clauses to such provisions. This
outcome is endorsed by the wording and the functions of MFN clauses. Moreover, the

chapter gives an overview of substantive treaty standards which may also potentially be

238 For details about the content of BITs see Jacob, BITs, in: Wolfrum (ed.), Encyclopedia of Public

International Law, vol. , pp..
2 See Part VI B.L3.f.
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incorporated by MFN clauses, thus illustrating a considerable potential of harmonisation

of substantive investment protection on the highest possible level.
A. Jurisprudence by Investment Arbitration Tribunals
I. Invocation of a more Favourable Fair and Equitable Treatment Clause

1. Introduction to the Fair and Equitable Treatment Standard

The obligation of host countries to accord fair and equitable treatment is a widespread
principle in investment treaties. Tribunals have identified numerous elements encom-
passed in the fair and equitable treatment standard including transparency240, the protec-
tion of legitimate expectations®*, stability and predictability of the legal and business en-
vironment***, procedural propriety and due process requirements prohibiting inter alia
denial of justice®’, arbitrariness***, good faith** and freedom from coercion and harass-

246 247
ment

240 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 154; MTD v.
Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, paras 114, 115; Metalclad v. Mexico, Award, 30
August 2000, ICSID Case No. ARB(AF)/97/1, para. 99.

. See eg Saluka v. The Czech Republic, Partial Award, 17 March 2006, UNCITRAL arbitration
(Permanent Court of Arbitration), para. 302; Metalclad v. Mexico, Award, 30 August 2000, ICSID Case No.
ARB(AF)/97/1, paras 76, 99; Maffezini v. Argentina, Award, para. 83; Tecmed S.A. v. Mexico, Award, 29
May 2003, ICSID Case No. ARB (AF)/00/2, para 154; MTD v. Chile, Award, 25 May 2004, ICSID Case
No. ARB/01/7, paras 114, 115.

242 CMS v. Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8, para. 274.

" Mondev v. United States of America, Award, 11 October 2002, ICSID Case No. ARB(AF)/99/2,
para. 126; Waste Management v. Mexico, Award, 30 April 2004, ICSID Case No. ARB(AF)/00/3, para. 98.
4 Loewen v. United States of America, Award, 26 June 2003, ICSID Case No. ARB(AF)/98/3, para.
132; Waste Management v. Mexico, Award, 30 April 2004, ICSID Case No. ARB(AF)/00/3, para. 98.

3 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 153; Genin
v. Estonia, Award, 25 June 2001, Case No. ARB/99/2, para. 371.

246 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 181; Tec-
med S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 163.

7 For details on the fair and equitable treatment standard see UNCTAD, Fair and equitable treat-
ment; Mayeda, Playing Fair: The Meaning of Fair and Equitable Treatment in Bilateral Investment Treaties;
Schreuer, Fair and Equitable Treatment in Arbitral Practice; Westcott, Recent Practice on Fair and Equita-
ble Treatment; Behrens, Towards the Constitutionalization of International Investment Protection, pp. 169-
176; Schill, ,,Fair and Equitable Treatment* as an Embodiment of the Rule of Law, in Hofmann/ Tams
(eds), The International Convention on the Settlement of Investment Disputes, pp. 41-55. According to
Schill, the fair and equitable treatment standard can be interpreted as an embodiment of the rule of law en-
compassing the requirement of stability, predictability and consistency of the legal framework, the principle
of legality, the protection of investor confidence or legitimate expectations, procedural due process and de-
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Discussion on the fair and equitable treatment standard has mainly focused on whether
the treatment required should be measured against the customary international law mini-
mum standard or whether the standard is an autonomous self-contained concept.*** De-
pending on whether one accepts that certain fair and equitable treatment clauses may con-
tain elements going beyond what is required by the customary international law minimum
standard, there may or may not be room for the invocation of more favourable fair and
equitable treatment clauses in conjunction with MFN clauses. The possibility to construe
the fair and equitable treatment standard as going beyond the international minimum

standard of treatment depends on the formulation of the standard**

, which differs in par-
ticular with regard to the inclusion or non-inclusion of a reference to international law,
and in case there is such a reference, with regard to the relationship between the fair and
equitable treatment clause and international law as expressed in the wording of the clause.
For disputes arising under NAFTA, the issue whether the fair and equitable treatment
standard is independent from the minimum standard of customary international law has

been resolved in the binding interpretation of the Free Trade Commission (ETC)*° of Ju-

ly 21, 2001. The note clarified that the fair and equitable treatment standard of NAFTA

nial of justice, substantive due process or protection against discrimination and arbitrariness, the require-
ment of transparency and the requirement of reasonableness and proportionality.

8 Equating the fair and equitable treatment standard with the minimum standard required by interna-
tional law means that its scope depends on the existing body of customary international law. The content of
that minimum standard was first described in a ruling of the Mexico-United States General Claims Com-
mission in the case of Neer v. Mexico. According to this decision, a violation of the minimum standard of
treatment of aliens under international customary law occurs only in cases where the treatment amounts to
gross misconduct, i.e. “to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of gov-
ernmental action so far short of international standards that every reasonable and impartial man would read-
ily recognize its insufficiency”, see Neer v. Mexico, R.1.A.A., vol. IV, pp. 61, 62. However, it has been rec-
ognised by arbitral tribunals that the content of the minimum standard is not limited to the interpretation
given to it in the early 20" century in the context of the Neer case but is constantly in a process of develop-
ment. See Pope & Talbot v. Canada, Award on Damages, paras 58—61; Mondev v. United States of Ameri-
ca, Award, 11 October 2002, ICSID Case No. ARB(AF)/99/2, paras 116, 123; ADF v. U.S., Award, 9 Janu-
ary 2003, ICSID Case No. ARB(AF)/00/1, para. 179.

29 See Saluka v. The Czech Republic, Partial Award, 17 March 2006, UNCITRAL arbitration (Per-
manent Court of Arbitration), para. 294.

20 The Free Trade Commission is established under NAFTA Article 2001 (1) and consists of the cab-
inet-level representatives of the three Contracting Parties of NAFTA. Its interpretations of NAFTA Chapter
11 provisions are binding on NAFTA tribunals, NAFTA Article 1131 (2).
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did not go beyond the international minimum standard®', rejecting the interpretation giv-
en by the Pope & Talbot Tribunal, which had interpreted the clause as covering a fairness
requirement going beyond the international law minimum standard>*.

While the interpretation of the FTC is binding on the NAFTA Contracting Parties, it is not
necessarily valid for other investment treaties. Moreover, there are two features in which
NAFTA Article 1105 deviates from most other investment treaties. First its heading is not
“Fair and Equitable Treatment” but “Minimum Standard of Treatment”, which explicitly
refers to the minimum standard of customary international law, and second it requires to
accord to investments treatment “in accordance with international law, including fair and
equitable treatment”, which suggests that the fair and equitable treatment standard is a
subsidiary element of customary international law.”> In reaction to the Pope & Talbot
case and the FTC’s Note on Interpretation, several recent BITs have adopted a more pre-
cise approach to the fair and equitable treatment standard, explicitly linking the fair and
equitable treatment standard to the minimum standard which is part of customary interna-

. 254
tional law.?

In contrast, the majority of fair and equitable treatment clauses does not
make reference to the minimum standard of international law.*>> In that case, the content

of the standard leaves room for autonomous interpretation, leaving the possibility to pro-

> According to the FTC interpretation, “Article 1105 (1) prescribes the customary international law

minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to invest-
ments of investors of another party. The [concept] of ‘fair and equitable treatment’ [...] do[es] not require
treatment in addition to or beyond that which is required by the customary international law minimum
standard of treatment of aliens. A determination that there has been a breach of another provision of the
NAFTA, or of a separate international agreement, does not establish that there has been a breach of Article
1105 (1).” NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 provisions of
July 31, 2001, available at < http://www.worldtradelaw.net/nafta/chap1 linterp.pdf>.

22 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 113.

23 Article 1105 NAFTA provides that “Each party shall accord to investments of investors of another
Party treatment in accordance with international law, including fair and equitable treatment and full protec-
tion and security.”

>4 For example, the Canadian Model BIT provides in Article 5 (2): “The concepts of ‘fair and equita-
ble treatment’ and ‘full protection and security’ [...] do not require treatment in addition to or beyond that
which is required by the customary international law minimum standard of treatment of aliens.” Similarly,
the US Model BIT in its Article 5 (2), second sentence and the AUSFTA in its Article 11.5 (2), first sen-
tence provide: “The concepts of ‘fair and equitable treatment’ and ‘full protection and security’ [...] do not
require treatment in addition to or beyond that which is required by [the customary international law mini-
mum standard] and do not create additional substantive rights.” Compare in contrast the 1994 US Model
BIT and the 1991 Argentina-US BIT, which contain broader formulations.

s Coe, Fair and equitable treatment under NAFTA’s investment chapter, p. 18.
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hibit administrative measures that would not necessarily be illegal under customary inter-
national law.>>°

Whether fair and equitable treatment clauses which do not make reference to international
law can be interpreted autonomously, i.e. independently from the international minimum
standard, is highly disputed. While some affirm the possibility and thus an opportunity to
apply the principle of most-favoured-nation treatment to import more favourable fair and
equitable treatment clauses,”’ other tribunals have rejected the inclusion of fairness re-
quirements beyond the international minimum standard despite variations in the lan-
guage.””® Under the narrower interpretation of the fair and equitable treatment standard,
there is no room for application of the MFN principle.

Comparable to the fair and equitable treatment standard, the full protection and security
standard, which is a common standard in bilateral investment treaties and dates back to
Treaties of Friendship, Commerce and Navigation, raises the question whether it only
provides an obligation for the host state to comply with the customary international law

minimum standard, or whether it imposes an obligation going beyond the minimum

standard. Some BITs expressly provide that full protection and security shall be enjoyed

256 The Saluka tribunal came to that conclusion with regard to a clause that did not contain a reference

to international law (Saluka v. The Czech Republic, Partial Award, 17 March 2006, UNCITRAL arbitration
(Permanent Court of Arbitration), para. 292). With regard to a series of British BITs that contained a fair
and equitable treatment clause (with no reference to international law), Mann wrote: “[U]nfair and inequita-
ble treatment is a much wider conception [than customary international law] which may readily include
such administrative measures [...] as are not plainly illegal in the accepted sense of international law. [...]
The terms “fair and equitable treatment” envisage conduct which goes far beyond the minimum standard
and afford protection to a greater extent and according to a much more objective standard than any previ-
ously employed form of words. [...] The terms are to be understood and applied independently and auton-
omously.” (Mann in 52 BYIL, 243, 244) See also Dolzer/ Stevens, Bilateral Investment Treaties, p. 60,
Vasciannie, The Fair and Equitable Treatment Standard in International Investment Law and Practice, p.
144; Schreuer, Fair and Equitable Treatment in Arbitral Practice, p. 364; Westcott, Recent Practice on Fair
and Equitable Treatment, p. 429.

» Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 113. See
also Vasciannie, The Fair and Equitable Treatment Standard in International Investment Law and Practice,
p. 149; Westcott, Recent Practice on Fair and Equitable Treatment, p. 430.

258 ADF v. U.S., Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1, para. 194; Rumeli v. Ka-
zakhstan, Award, 29 July 2008, ICSID Case No. ARB/05/16, para. 611; Azurix v. Argentina, Award, 14
July 2006, ICSID Case No. ARB/01/12, para. 361; CMS v. Argentina, Award, 12 May 2005, ICSID Case
No. ARB/01/8, para. 284. See also Orakhelashvili, The normative basis of “fair and equitable treatment”, p.
105.
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in a manner consistent with international law.”>® A number of BITs combine the full pro-
tection and security standard with the fair and equitable treatment standard, which sug-
gests that both expressions contemplate compatible standards of treatment.”*® The full
protection and security standard has been interpreted by the tribunal in A4PL v. Sri Lanka
as adopting the customary international law standard*®', according to which State respon-
sibility generally arises when a State has failed to apply due diligence in the protection of
foreigners against violation of their rights and interests’®*, as opposed to creating strict
liability, under which States are under an absolute obligation to guarantee that no damag-

es will be suffered?®?

. Yet the tribunal left open the possibility that the full protection and
security standard could refer to a standard higher than the international law minimum

standard.”%*
2. Case Law

a. Pope & Talbot, Inc. v. Canada
In Pope & Talbot v. Canada, the issue of the scope of NAFTA’s MFN clause became rel-

evant within the Tribunal’s determination whether there was a violation of the fair and

265

equitable treatment clause of the agreement.” The Tribunal rejected the Canadian ap-

259 See, e.g., Article 2 (2) of the United States-Panama BIT.
260 See, e.g., Article 2 (2) of the United Kingdom-Sri Lanka BIT.
261 AAPL v. Sri Lanka, Award, 27 June 1990, ICSID Case No. ARB/87/3, paras 48-53. See also ELSI

case, Judgment of 20 July 1989, ICJ reports 1989, para. 108 (referring however to a “constant protection
and security” standard, which emphasizes rather the absence of change in the level of protection rather than
the extent of protection). See also Dolzer/ Stevens, Bilateral Investment Treaties, p. 61; Park, NAFTA
Chapter 11, in: Kaufmann-Kohler/ Stucki (eds), Investment Treaties and Arbitration, p. 19; Vasciannie,
Bilateral Investment Treaties and Civil Strife, p. 342.

262 Dahm/Delbriick/Wolfrum, Vélkerrecht, vol. I/3, p. 911; Brownlie, System of the Law of Nations:
State Responsibility, Part I, pp. 161, 162.

263 ELSI case, Judgment of 20 July 1989, ICJ reports 1989, para. 108.

264 AAPL v. Sri Lanka, Award, 27 June 1990, ICSID Case No. ARB/87/3, para. 50.

265 The case concerned the US investor Pope & Talbot Inc. that operated softwood lumber mills in
British Columbia. On March 25, 1999, Pope & Talbot filed a claim alleging that Canada's implementation
of the United States-Canada Softwood Lumber Agreement regulating Canadian exports of lumber violated
Canada’s obligations under Chapter Eleven of the NAFTA. The NAFTA tribunal dismissed a series of the
company’s claims, but found that Canada had violated Pope & Talbot’s right to fair and equitable treatment
under NAFTA Article 1105 by its use of the so-called verification review episode. The case consists of a
series of awards, with the principal award for the MFN question being Pope and Talbot Inc. v. Canada,
Award on the Merits of Phase 2, 10 April 2001. For an overview of the awards see Gantz, Pope & Talbot
Inc. v. Canada, pp. 937-950.
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proach according to which the fair and equitable treatment standard did not go beyond
traditional customary international law principles but adopted an additive approach, inter-
preting the clause so as to cover certain fairness requirements in addition to the interna-
tional law minimum standard.?*® In order to support its view, the Tribunal cited NAFTA’s
MEFN clause, arguing that in light of the fact that certain BITs concluded by the parties to
NAFTA included in their fair and equitable treatment clauses fairness elements going be-

yond the international law minimum standard”®’

, a right under NAFTA to object to laws,
regulations and administrative measures which would be more limited than that of third-
state nationals that have concluded an investment treaty with a NAFTA party would lead
to a violation of the most-favoured-nation standard.”®® Assuming that NAFTA investors
could only claim a violation of NAFTA’s fair and equitable treatment standard in the case
of an “egregious” violation, they could simply claim a violation of the most-favoured-
nation standard, which would lead to the “absurd result” that what was denied under Arti-
cle 1105 could be claimed under Article 1103.%% The decision was in the end based on
the tribunal’s finding that the host State’s conduct had already violated the more restric-
tive interpretation of fair and equitable treatment.”’® However, the Tribunal’s argumenta-

tion indicates that the arbitrators took for granted the applicability of the MFN clause to

the fair and equitable treatment standard.

b. ADF Group Inc. v. United States”"

266 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, paras 105-118.
This approach was rejected by the NAFTA Free Trade Commission in its Notes of Interpretation of Certain
Chapter 11 Provisions (part B) of 31 July 2001.

267 The Tribunal cited as an example the fair and equitable treatment clause of the 1987 United States
Model BIT which provided in Art. I1.2 that “Investment shall at all times be accorded fair and equitable
treatment, shall enjoy full protection and security and shall in no case be accorded treatment less than that
required by international law.”

26 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 117.

269 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 118.

270 Pope and Talbot Inc. v. Canada, Award in Respect of Damages, 31 May 2002, para. 66.

27 The facts of the case related to the reconstruction project of a heavily-used highway junction. The
investor, a Canadian company, was the supplier of “structural steel components” for the bridges. The Vir-
ginia Department of Transportation informed the investor that its intention to use US steel, but to undertake
the fabrication in Canada, was not in compliance with the contract, which provided that “[...] all iron and
steel products [...] shall be produced in the United States of America [...]”. According to federal law, fed-
eral aid for the project would therefore be denied. As a consequence, the investor had the fabricating work

69



In this case, the Claimant contended that it could invoke by virtue of NAFTA’s MFN
clause fair and equitable treatment clauses from third-party BITs that allegedly contained
a more favourable fair and equitable treatment standard. The Claimant originally claimed
a violation of the national treatment and the fair and equitable treatment and full protec-
tion and security standards. However, when the NAFTA Free Trade Commission issued
its narrow interpretation of Article 1105, stating that the fair and equitable treatment
standard only prohibits treatment that is not in accordance with customary international
law, the Claimant focused on the most-favoured-nation standard.>’* The investor relied on
Article IT (3) of the United States-Albania BIT, which allegedly incorporated a fair and
equitable treatment standard going beyond the customary international law minimum
standard.”” The Tribunal dismissed the claim for three reasons. First it held that the in-
vestor had not persuasively shown the existence of an autonomous fair and equitable
treatment standard independent and distinct from customary international law. Second,
even if there was such a standard, the investor had not shown that it had been breached.
And lastly, according to NAFTA Article 1108 (7) (a) the case did not fall under the most-

. . . 274 .
favoured-nation standard since the case involved government procurement.”’”* The tribu-

done by United States sub-contractors, which significantly increased the project’s costs. The investor initi-
ated proceedings and challenged the US statute which provided that no aids by the federal government were
to be granted unless the used materials were produced in the US, the US interpretation of the statute and the
state contract.

272 The MFN argument was not included in the notice of arbitration of 19 July 2000, but was only
added in the investor’s submission concerning the FTC note on interpretation of 10 September 2001, after
the Merits Award in Pope and Talbot of 10 April 2001 and the FTC interpretation of 31 July 2001.

273 Article II (3) provided:

“(a) Each party shall at all times accord to covered investments fair and equitable treatment and full protec-
tion and security and shall in no case accord treatment less favorable than that required by international law.
(b) Neither party shall in any way impair by unreasonable and discriminatory measures the management,
conduct, operation, and sale or other disposition of covered investments.”

The Claimant also relied on Article II (3) (b) of the United States-Estonia BIT, which contained a similar
provision as Article II (3) (b) of the United States-Albania BIT.

In contrast, the Respondent government held that the third-party treaties did not contain a more favourable
treatment standard since the fair and equitable treatment standard in these treaties was also based on the
customary international law minimum standard for the treatment of aliens. It referred in this respect to the
Department of State’s letters of submittal of the US-Albania and US Estonia BITs, which provided that the
relevant paragraphs set out a minimum standard of treatment based on customary international law (See
ADF v. U.S., US Rejoinder Memorial of 29 March 2002, ICSID Case No. ARB(AF)/00/1).

2 The Tribunal argued in ADF v. U.S., Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1,
paras 194 and 196: “[The investor’s reading of the relevant clauses of the treaties with Albania and Estonia]
is that the ‘fair and equitable treatment’ and ‘full protection and security’ clauses of the two treaties estab-
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nal did however not express any doubts as regards the general applicability of the most-
favoured-nation clause to fair and equitable treatment standards in BITs which offer dif-

ferent levels of protection.

c. Rumeli Telekom A.S. v. Republic of Kazakhstan

In this case, the Tribunal held Kazakhstan liable for a violation of the fair and equitable
treatment standard, basing its finding on the MFN clause of the basic treaty in conjunction
with the fair and equitable treatment clause that it incorporated from the UK-Kazakhstan
BIT.?” This importation of the fair and equitable treatment clause was not disputed by the
parties, even though the BIT between Turkey and Kazakhstan did not at all contain such a
standard. The Tribunal thus acquiesced application of the MFN clause to treatment stand-
ards to all forms of substantive benefits as long as they are connected with investment

protection.

3. Assessment

These cases show that tribunals have accepted the applicability of most-favoured-nation
clauses to fair and equitable treatment clauses. While the Rumeli case dealt with the in-
corporation of a fair and equitable treatment clause where the basic BIT did not contain
such clause at all, the Pope and Talbot and ADF cases concerned the invocation of alleg-
edly more favourable MFN standards. The Tribunal in Rumeli Telekom A.S. v. Republic of
Kazakhstan based its decision on the operation of the MFN clause in the relevant BIT. It
held that Kazakhstan was bound by the fair and equitable treatment clause from a third-
party BIT, which it incorporated through the MFN clause. Both the Pope and Talbot and
the ADF Tribunals did not finally base their decision on the application of the clause.

lish broad, normative standards of treatment distinct and separate from the specific requirements of the cus-
tomary international law minimum standard of treatment. We have, however, already concluded that the
Investor has not been able persuasively to document the existence of such autonomous standards, and that
even if the Tribunal assumes hypothetically the existence thereof, the Investor has not shown that the U.S.
measures are reasonably characterized as in breach of such standards. [...] [I]n any event, the Respondent is
entitled to the defense provided by NAFTA Article 1108 (7) (a) which [...] excludes the application of Ar-
ticle 1103 in a case (like the instant one) involving governmental procurement by a Party.”

7 Rumeli v. Kazakhstan, Award, 29 July 2008, ICSID Case No. ARB/05/16, paras 575, 609-619.
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Moreover, it seems questionable whether there is in fact a fair and equitable treatment
standard going beyond what is required by customary international law.

The Pope and Talbot and ADF cases also bring to the fore the issue of applicability of the
most-favoured-nation principle to a certain treaty provision where the State parties have
given a clear and detailed expression of their intention about the scope of that provision.
In the Pope & Talbot and the ADF cases, the notes on interpretation of the Free Trade
Commission give a clear indication of the parties’ intention to exclude from the NAFTA’s
fair and equitable treatment standard the protection of standards going beyond the cus-
tomary international law minimum standard. However, the FTC interpretation only states
that the breach of a standard going beyond the customary international law minimum
standard does not constitute a violation of NAFTA’s fair and equitable treatment stand-
ard. It does however not express an intention to limit the scope of the most-favoured-
nation clause so as to exclude its application to a more favourable fair and equitable
treatment clause. The decisions thus underline that the fact that specific provisions em-
body a specific party intention does not exclude the operation of the most-favoured-nation
clause.”’® This result is not changed by the fact that a certain provision is subject to inter-
pretation by the Contracting parties subsequent to the ratification of the treaty. It can be
said of all provisions in an investment treaty that they are the expression of a certain party
intention, and it is the function of a most-favoured-nation clause to eliminate specifically
negotiated provisions that are discriminatory towards certain investors. Therefore inves-
tors protected by NAFTA can rely on more favourable fair and equitable treatment stand-
ards in third-party investment treaties in spite of the FTC interpretation. In case the parties
to the NAFTA want to evade this result, they would have to issue a note on interpretation
concerning NAFTA’s MFN clause, or to assure not to grant a more favourable standard to
other treaty partners, for example by agreeing on notes of interpretation concerning the

relevant fair and equitable treatment clauses with these treaty partners as well.

276 See above, Part VI B.1.3.e. The applicability of the most-favoured-nation principle to the fair and

equitable treatment standard in spite of the NAFTA FTC interpretation was asserted by the Claimants in
ADF v. U.S,, Investor’s reply to the U.S. counter-memorial on competence and liability, 28 January 2002,
ICSID Case No. ARB(AF)/00/1, para. 221, and not rejected by the tribunal.
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II. Invalidation of a Non-Precluded Measures Clause

1. Introduction to Non-Precluded Measures Provisions

Non-precluded measures provisions exempt measures adopted for the specified permissi-
ble objectives in exceptional circumstances from some or all obligations under the BIT.*”’
Such objectives include security interests, international peace and security, public order,
public health and public morality. Precluding the applicability of the specified obligations
of the BIT to acts that fall within its scope, a non-precluded measures clause provides
States with a legal mechanism to regulate and control the risk of investment tribunals re-
viewing core State policies in exceptional circumstances and times of crisis.”’® In case of
lack of such legal mechanism in a treaty, States only have the option to refer to the neces-
sity exception recognized under customary international law,?” which is subject to condi-
tions not necessarily congruent with those established in a necessity clause included in a

treaty.”™ Apart from the varying conditions for the applicability of either an emergency

m A prominent non-precluded measures clause is Article XXI (b) of the GATT, which provides that

“[n]othing in this Agreement shall be construed [...] to prevent any contracting party from taking any action
which it considers necessary for the protection of its essential security interests.” The wording of the clause
leaves no doubt that the state has the right to determine whether its essential security interests require pro-
tection (WTO Commentary).

78 The term of essential security interests within the meaning of Article XI of the Argentina-United
States BIT covers also economic emergencies (CMS v. Argentina, Award, 12 May 2005, ICSID Case No.
ARB/01/8, paras 359, 360; LG&E v. Argentina, Decision on Liability, 3 October 2006, ICSID Case No.
ARB/02/1, paras 226, 229). The applicability of the customary international law principle of necessity to
extreme financial distress was not accepted in Enron v. Argentina, Award, 22 May 2007, ICSID Case No.
ARB/01/3, paras 341, 342.

27 Necessity has been recognized as part of customary international law in the Gabcikovo-Nagymaros
case (Judgment of 25 September 1997, ICJ Reports 1997, p. 40, para. 51), and in the Advisory Opinion on
the legal consequences of the construction of a wall in the occupied palestinian territory (9 July 2004, ICJ
Reports 2004, pp. 194, 195, para. 140). Article 25 of the ILC Articles on State Responsibility provides:

“(1) Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act: (a) ist he only means for the State to
safeguard an essential interest against a grave and imminent peril; and (b) does not seriously impair an es-
sential interest of the State or States towards which the obligation exists, or of the international community
as a whole.

(2) In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if (a) the
international obligation in question excludes the possibility of invoking necessity, or (b) the State has con-
tributed to the situation of necessity.”

280 Such congruence was suggested in CMS v. Argentina, where the tribunal used the criteria of cus-
tomary international law to decide on a violation of the emergency clause of the treaty (Award, 12 May
2005, ICSID Case No. ARB/01/8, paras 353, 357) and in Sempra v. Argentina, Award, 28 September 2007,
ICSID Case No. ARB/02/16, para. 376. For the rejection of this position see CMS v. Argentina, Decision
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clause or the customary international law necessity principle, the consequences as regards
the payment of compensation are different. If emergency clauses such as Article XI of the
United States-Argentina BIT, which as a primary rule of responsibility exclude the ap-
plicability of substantive provisions of a BIT, are applicable, there is no violation of the
treaty and therefore no right to compensation. In contrast, in case of necessity under cus-
tomary international law, compensation is at least not excluded.”' Thus, the existence of
a non-precluded measures clause in a BIT can create less favourable conditions for the
investor.

Moreover, among the BITs containing non-precluded measures clauses, there are differ-
ences as to the question whether the clause is self-judging or not. While in the case of
non-self-judging clauses, it is for tribunals to determine whether the conditions of the
clause are fulfilled, in the case of self-judging clauses the question of whether the clause’s
invocation is legally justified is removed from review by other treaty parties as well as
third-party dispute settlers. In that case, the State’s independent and unilateral evaluation
only remains subject to a good faith review™, while the standard of review as regards
non-self-judging non-precluded measures clauses is higher.® As an example for a self-
judging clause, the Protocol to the US-Russia BIT declares that the necessity clause of the

BIT shall be considered self-judging.”**

In contrast, the Argentina-U.S. BIT, which was at
issue in the CMS case, contains a non-self-judging non-precluded measures clause in Ar-

ticle X1.2%

on Annulment, 25 September 2007, ICSID Case No. ARB/01/8 (Annulment Proceedings), paras 128-135.
The tribunal referred to the emergency clause in Article XI of the Argentina-US BIT, which it distinguished
from the customary law principle infer alia on the ground that necessity under customary international law
as described by ILC Article 25 was not a primary but a secondary rule of responsibility and which it regard-
ed as lex specialis to the customary international law necessity principle. For the distinction between prima-
ry and secondary rules of responsibility see the Gabcikovo-Nagymaros case, Judgment of 25 September
1997, 1CJ Reports 1997, pp. 38, 39, para. 47.

281 See Article 27 of the ILC Draft Articles on State Responsibility.

282 Burke-White/ von Staden, Investment Protection in Extraordinary Times, pp. 376-381.

2 For the suggestion to adopt the margin of appreciation doctrine from the ECtHR, Burke-White/
von Staden, Investment Protection in Extraordinary Times, pp. 370-376.

84 The Protocol to the US-Russia BIT, para. 8 provides: With respect to Article X, paragraph 1, the
Parties confirm their mutual understanding that whether a measure is undertaken by a Party to protect its
essential security interests is self-judging.

» CMS v. Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8, para. 373; Sempra v. Argen-
tina, Award, 28 September 2007, ICSID Case No. ARB/02/16, para. 374; Enron v. Argentina, Award, 22
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2. Case Law

The issue of a non-precluded measures clause was dealt with in the case of CMS v. Argen-
tina®*®, where the Tribunal was confronted with the question whether an MEN clause can
serve to invalidate a necessity clause in the basic treaty which is disadvantageous for the
investor. Article XI of the Argentina-U.S. investment treaty contained a necessity clause

providing that

“This treaty shall not preclude the application by either party of measures necessary
for the maintenance of public order, the fulfilment of its obligations with respect to
the maintenance or restoration of international peace or security, or the protection of

its own essential security interests.”

The Claimant argued that since there were third-party BITs that were not subject to an
emergency clause comparable to Article XI, the Claimant was entitled to the better treat-
ment resulting from the absence of such provisions by operation of the MFN clauses in
Articles IT (1)**" and IV (3)*®® of the BIT. Since the tribunal did not qualify the situation
prevailing in Argentina between 2001 and 2003 as one envisaged under Article XI and

rejected the claim of necessity*®’, the invocation of allegedly more favourable provisions

May 2007, ICSID Case No. ARB/01/3, para. 337; LG&E v. Argentina, Decision on Liability, 3 October
2006, ICSID Case No. ARB/02/1, para. 212.

286 In 2001 and 2002, Argentina adopted a series of emergency measures as a response to a severe
economic crisis. CMS argued that it had suffered severe losses attributable to these actions of the Argentine
government. The Tribunal dismissed the investor’s claim for expropriation. However, it affirmed a violation
of the fair and equitable treatment standard, given that Argentina had frustrated the legitimate expectations
of the investor and that it could not invoke the state of necessity. It awarded $ 133 million of compensation.
7 Art. II (1) of the United-States-Argentina BIT provides: “Each party shall permit and treat invest-
ment, and activities associated therewith, on a basis no less favorable than that accorded in like situations to
investment or associated activities of its own nationals or companies, or of nationals or companies of any
third country, whichever is the more favorable [...]”

288 Art. IV (3) of the United-States-Argentina BIT provides: “Nationals or companies of either party
whose investments suffer losses in the territory of the other party owing to [...] state of national emergency
[...] shall be accorded treatment by such other party no less favorable than that accorded to its own nation-
als or companies or to nationals or companies of any third country [...].”

9 CMS v. Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8, para. 356. In contrast, the
tribunal in LG&E v. Argentina affirmed that the situation in Argentina from 2001 to 2003 amounted to a
state of necessity under customary international law and qualified it as an economic emergency under Arti-
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from third-party BITs was not relevant. Nevertheless, the tribunal rejected the application
of the most-favoured-nation clause on the ground that beneficiary silence in third-party

treaties could not be invoked. It held:

“Although the MFNC contained in the treaty has also been invoked by the Claimant
because other treaties done by Argentina do not contain a provision similar to that
of Article XI, the Tribunal is not convinced that the clause has any role to play in
this case. Thus, had other Article XI type clauses envisioned in those treaties a
treatment more favorable to the investor, the argument about the operation of the
MFNC might have been made. However, the mere absence of such provision in
other treaties does not lend support to this argument, which would in any event fail

under the ejusdem generis rule [...]”.*%°

3. Assessment

The Tribunal accepted that the relevant MFN clause could in principle be applied to in-
voke a more favourable substantive liability regime on condition that such regime was
explicitly exposed in the third-party BIT. Yet it objected to the application of the clause to
beneficiary silence in a third-party treaty, stating that the application of the MFN clause
would fail under the ejusdem generis rule on account of the mere absence of a disadvan-
tageous clause in third-party treaties. However, this reasoning is mistaken. The Tribunal
required for the MFN clause a complete identity of subject-matters provided for in the
basic treaty and in the third-party treaty, which means that the applicability of the most-
favoured-nation principle is excluded in such cases where the third-party BIT does not
contain a comparable provision.”' Yet the ejusdem generis principle does not exert such
complete identity of matters included in the basic treaty and in the third-party treaty. It is
not necessary that the subject-matters dealt with in basic treaty correspond completely to

the subject-matters dealt with in the third-party treaty. What is rather decisive is the sub-

cle XI of the Argentina-US BIT (Decision on Liability, 3 October 2006, ICSID Case No. ARB/02/1, paras
226,251,257, 258).

29 CMS v. Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8, para. 377.

1 See also Labidi, Ou va la clause de la nation la plus favorisée en droit international des investisse-
menent?, in: Horchani (ed.), Ou va le droit de I’investissement?, p. 43.
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ject-matter of the relevant MFN clause, which means that MFN clauses can only import
provisions relating to the same subject-matter as the MFN clause itself.”** In the case of
beneficiary silence in the third-party treaty, the right claimed under the most-favoured-
nation clause relates to a subject-matter that is explicitly regulated in the basic treaty. The
invocation of beneficiary silence is therefore not prevented by the application of the
ejusdem generis principle.

The outcome of the case can be endorsed for a different reason, however, which is also
based on the necessity clause in question. Notably, this clause limits the application of the
entire BIT, including its MFN clause. Since the MFN clause is not applicable, it cannot be
applied to invoke beneficiary provisions or absence of provisions in a third-party treaty.
The case thus illustrates that MFN clauses cannot abrogate clauses included in the basic
treaty which acquit a party of the obligations under the entire treaty, since such clauses

acquit the respective party of the most-favoured-nation obligation.

III. Incorporation of the Obligation to Grant Necessary Permits and of the Prohibition to
Impair Through Unreasonable and Discriminatory Measures the Use and Enjoyment

of the Investment

1. Case Law

In MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile*”®, The Malaysian company MTD

based part of its claims on provisions of the bilateral investment treaties concluded be-

22 See Part VI.B.1.2.

. The foreign investment at issue related to the design of a real estate project to be built in an area in
Santiago de Chile. MTD Equity, a Malaysian company, entered into a foreign investment contract that pro-
vided for the development of land and for the creation of a Chilean corporation, MTD Chile S.A., which
would be majority-owned by MTD Equity. After the foreign investment contract had been signed, and after
the Claimant had already committed substantial capital to the project, the Chilean Ministry of Housing and
Urban Development rejected the project on the grounds that it conflicted with urban development policy. In
October 1999, the investor brought a claim against Chile before ICSID, arguing that Chile had breached its
obligation to grant fair and equitable treatment by encouraging strong expectations that the investment pro-
ject could be built in a specific location and subsequently disapproving of the location after it had entered
into a contract with MTD and after MTD had already committed substantial resources to the project. Chile
denied the alleged violations and submitted that MTD had received several warnings from architects, urban
planners and government officials that a permit might not be granted and that Chile acted in accordance
with its national laws in refusing to grant the permit. The tribunal agreed with MTD and held that Chile
“has an obligation to act coherently and to apply its policies consistently, independently of how diligent an

7



tween Chile and Denmark and Chile and Croatia respectively and contended that these
provisions applied by operation of the MFN clause established in Article 3 (1) of the
Chile-Malaysia BIT. It invoked the obligation to grant the necessary permits to carry out

the investment as stipulated in Article 3 (2) of the Chile-Croatia BIT**

, and the prohibi-
tion to impair through unreasonable and discriminatory measures the use and enjoyment
of the investment as stipulated in Article 3 (3) of the Chile-Croatia BIT***.**® The Tribu-
nal upheld the Claimant’s request to incorporate the treatment clauses from the Chile-
Denmark and the Chile-Croatia BIT by means of the MFN clause in the Chile-Malaysia
BIT.?7 It came to this conclusion in the light of the general nature of the most-favoured-
nation clause and the narrow possibilities to exclude most-favoured-nation treatment only
in matters of taxation and regional cooperation and the objective of the BIT to create con-
ditions favourable to investments.””® The Tribunal upheld the claim with regard to the ob-

ligation not to treat the investment in an unreasonable way.*”’

300

It denied a failure to grant

permits under Article 3 (2) of the Croatia BIT.

2. Assessment

The MTD case concerned several substantive standards invoked by virtue of the most-

favoured-nation clause. The tribunal was ready to apply the most-favoured-nation clause

investor is” and held that Chile had breached its obligations under the fair and equitable treatment provi-
sions of the 1992 Malaysia-Chile BIT.

294 Article 3 (2) of the Chile-Croatia BIT provides: “When a Contracting Party have admitted an in-
vestment in its territory, it shall grant the necessary permits in accordance with its laws and regulations.

[...I”
» Article 3 (3) of the Chile-Croatia BIT provides: “Each Contracting Party [...] shall not impair by
unreasonable or discriminatory measures the management, maintenance, use, enjoyment, extension, sale
and liquidation of such investment.”

296 Moreover, the Claimant invoked the umbrella clause in Article 3 (1) of the Chile-Denmark BIT.

27 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 190 (with regard to the
unreasonable and discriminatory treatment clause) and para. 204 (with regard to the obligation to grant the
necessary permits).

298 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 104.

9 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 166. The Tribunal consid-
ered unreasonable the approval of the investment by the Chilean Foreign Investment Commission for a pro-
ject that was contrary to governmental urban policy.

300 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para 206. According to the Tri-
bunal, the obligation to grant permits was only an assurance that existing laws would be applied and did not
give a right to a change in the normative framework of the host country. However, the carrying out of the
investment would have required a change in the Chilean norms that regulated the urban sector.
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to the obligation not to impose unreasonable or discriminatory measures and to grant the
necessary permits once an investment has been approved under the host State’s foreign
investment legislation. It was thus ready to apply the most-favoured-nation clause to pro-
visions for which no (less favourable) equivalent could be found in the basic treaty. The
situation can thus be distinguished from the situation in which it is the third-party treaty
that does not contain a disadvantageous provision, as was the case in CMS v. Argenti-

301
na.

The tribunal referred to the relevant most-favoured-nation clause, which combined
the fair and equitable and the most-favoured-nation standard. The clause in Article 3 (1)

of the Chile-Malaysia BIT provided:

“Investments made by investors of either contracting party in the territory of the
other contracting party shall receive treatment which is fair and equitable, and not
less favourable than that accorded to investments made by investors of any third

state.”

The Tribunal viewed the obligations to award permits and not to impose unreasonable or
discriminatory measures as part of the requirement to accord fair and equitable treatment
as referred to in Article 3 (1) of the Malaysia BIT.** This interpretation can be supported
in the light of the fact that the fair and equitable treatment standard protects legitimate

303 Moreover, the

expectations and requires reasonable and non-discriminatory behaviour.
fair and equitable treatment standard and the most-favoured-nation standard are combined
in a single clause of the BIT. With this inclusion of the imported standards in the fair and
equitable treatment standard, the Tribunal could assume that there was a provision in the
basic treaty which corresponded to the more favourable provision in the third-party treaty

and that the ejusdem generis rule was therefore observed.

301 See Part IV AIL.2.
302 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 104.
303 See Part IV AL 1.
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B. Further Potential Fields of Application

This Chapter examines the applicability of MFN clauses to a number of further substan-
tive investment treaty provisions. Among the provisions that can be invoked are more fa-
vourable national treatment standards and applicable law provisions. It may also be possi-
ble to circumvent performance requirements. It is however generally not possible to ex-
tend market access by means of MFN clauses. Neither is it possible to rely on contractual

benefits if the investor is not a party to the contract.

I. Invocation of a More Favourable National Treatment Standard

The application of a most-favoured-nation clause to the national treatment standard is an-
other option of potentially far-reaching impact of MFN treatment, given that the denial of
national treatment leaves a possibility for States to protect domestic infant industries and
entrepreneurship and can therefore be regarded as a key interest in its investment policy.
National treatment standards differ as to the levels of protection granted. Some BITs do
not include a national treatment clause at all or merely include a best-efforts obligation.
There are more than fifty BITs which do not include a national treatment clause,’® in-
cluding most Chinese BITs from the 1980s and 1990s°”, the treaties between Germany
and Bulgaria® and Germany and Russia®”’. The ASEAN investment agreement (1987)
provides that the Contracting parties may negotiate to accord national treatment to inves-
tors of the other party respectively; it does not contain a binding national treatment obli-
gation.’® Other BITs only guarantee that the host state shall accord national treatment “in

59309

accordance with the stipulations of its laws and regulations or provide for a national

59310

treatment obligation “to the extent possible”” ", which means that the Contracting States

are only under a best-efforts obligation. Such restrictions were typical for earlier Chinese

304 UNCTAD, Bilateral Investment Treaties 1995-2006, note 44.

303 Xiao, Das neue deutsch-chinesische Investitionsschutzabkommen, p. 448. See, e.g., the 1985 Chi-
na-Kuwait BIT, the 1986 China-Switzerland BIT and the 1994 China-Egypt BIT.

306 Germany-Bulgaria BIT of 12 April 1986.

307 Germany—USSR BIT of 13 June 1989.

308 Article 4 (4), first sentence of the ASEAN investment agreement (1987). The ASEAN Framework
agreement aims at the extension of national treatment to ASEAN investors by 2010 and to all, including
non-ASEAN, by 2020.

309 Article 3 (2) of the China-Slovenia BIT; Article 3 (3) of the Sino-British BIT.

310 Article 3 (2) of the China-Slovenia BIT; Article 3 (3) of the Sino-British BIT.
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BITs.*!' Moreover, some BITs only refer to national treatment in the post-establishment-
phase, and others extend national treatment also to the pre-establishment phase.

In case a third-party BIT contains a broader national treatment standard than the basic
treaty, that standard may, unless explicitly exempted, be incorporated in the basic treaty
via the relevant MEN clause.’'? The relevance of this possibility becomes apparent espe-
cially as regards the new generation of Chinese BITs, which in contrast to earlier BITs
abstain from restrictions on the national treatment standard’'®, such as the treaties con-

cluded by China with Germany and the Netherlands.*'*

This finding is corroborated by
the fact that treaties concluded prior to the mid-seventies often contain a reciprocity
clause according to which a contracting party grants national treatment only to the extent
that the other party provides national treatment as well. This clause was included in order
to exclude free riders who could otherwise have claimed national treatment via MFN

315

clauses.” > The ASEAN investment agreement (1987) even explicitly provides that

“[n]othing herein shall entitle any other party to claim national treatment under the most-
favoured-nation principle.”'®

An allegedly more favourable national treatment standard was invoked by the Claimant in
Occidental v. Ecuador’’’. The U.S. investor argued that it could benefit from the national
treatment provisions in several of Ecuador’s third-party BITs, which allegedly contained a
broader national treatment obligation since they did not explicitly limit national treatment

to “like situations”. Ultimately, the Tribunal refrained from discussing the argument be-

cause it agreed with the investor’s argument that the “in like situations” requirement

o Congyan, Outward Foreign Direct Investment Protection, p. 637.

312 Snyder, The Most-Favored-Nation Clause, p. 12; UNCTAD, Most-Favoured-Nation Treatment, p.
31; Congyan, Outward Foreign Direct Investment Protection, p. 641; Schill, Tearing Down The Great Wall,
pp. 100, 101.

o3 This development is the result of a changing attitude of China towards international investment

protection, due to its growing aim to attract foreign investment and to its increasing role as a capital-
exporting country (see Schill, Tearing Down the Great Wall, pp. 77-83)

3 Article 3 (3) of the China-Netherlands BIT and Article 3 (3) of the China-Germany BIT. However,
the right to maintain existing non-conforming measures is upheld in these cases, see para. 3 (ad Article 2
and 3) of the Protocol of the China-Germany BIT and the Protocol (ad Article 3, paragraph 2 and 3) of the
China-Netherlands BIT.

o Karl, The Promotion and Protection of German Foreign Investment Abroad, p. ....

316 Article IV (4), 2™ sentence of the ASEAN investment agreement (1987).

37 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467.
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could not be interpreted in a narrow sense by addressing only the industry sector in which
the investor’s activities were undertaken and that there was therefore already a violation

of the national treatment obligation under the basic BIT.>'®

II. Extension of Market Access

Most countries refrain from granting foreign nationals and companies an unrestricted
right to invest in their economies.’'’ They merely require that host States admit foreign
investment in accordance with their national legislation.**® This allows States to preserve
initial screening mechanisms and even discriminatory legislation affecting the establish-
ment of foreign investment. Such screening procedures regulating market access leave the
possibility not to admit those types of investments that are considered welfare-reducing
and deleterious to domestic economy. The main purpose of restricting the admission of
investment in certain industries is to promote indigenous capacities, or to specifically at-
tract those foreign investors that are particularly conducive to the upgrading of the domes-
tic economy and the deepening of the country’s technological infrastructure.

Under another approach which aims at liberalizing market access and is mostly pursued in
BITs concluded by Canada and the United States, the Contracting States grant investors
certain rights of entry, which may however be subject to reservations. To grant those
rights of entry, investors are endowed with national and most-favoured-nation treatment
also with respect to the pre-establishment phase so as to ensure market access for foreign
investors on terms equal to those enjoyed by domestic and other foreign investors. De-
pending on whether they conclude a BIT with the United States or Canada or with another
country, treaty partners are therefore usually confronted with different model clauses,
with some leaving the establishment phase under the control of the laws of the host state,
and others additionally liberalizing the pre-entry phase. In comparison with investors

from European states, investors from the United States thus enjoy more favourable treat-

318 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, paras 173, 178. For details regarding the like circumstances
requirement, see Part VIII.

319 UNCTAD, Bilateral Investment Treaties 1995-2006, p. 21.

320 For example, the 2003 China-Germany BIT provides in Article 2 (1) that: “Each Contracting Party
shall [...] admit [...] investments in accordance with its laws and regulations.”

82



ment as to the opening of the market.**' However, in case the admission or establishment
is not an enumerated field of application of a particular MFN clause, the clause is not ap-
plicable to market access. MFN clauses are only applicable to investments or investors,
therefore in case no investment has yet been established, the clause is not pertinent. Some
clauses are even more explicit, referring to ,,investments within [the state’s] jurisdic-

€322

tion or investments ,,in [the state’s] territory* which have already been ,,admitted* in

accordance with domestic law.**

Sometimes an intermediate approach is pursued, which does not grant investors a right to
entry, but the right to most-favoured-nation treatment in the pre-entry phase. This ap-
proach was taken in Article 2 of the BIT between Japan and Bangladesh.324 Given that
Japan has also concluded BITs providing for most-favoured-nation and for national
treatment in the pre-entry phase’>’, Bangladeshi investors in Japan are also entitled to na-

tional treatment in the pre-entry phase on account of the most-favoured-nation clause in

Article 2 (2) of the Bangladesh-Japan BIT.**¢

III. Invalidation of Performance Requirements

There is also the possibility for investors to circumvent performance requirements by vir-
tue of MFN clauses in case more favourable treatment is granted to a third party. Perfor-

mance requirements are stipulations, imposed by host countries on investors, requiring

32 Article II (3) of the Argentina-US BIT.

322 See, e.g., Article 3 (1) of the German Model BIT.

% See, e.g., Article 3 (1) UK-Sri Lanka BIT provides: Neither Contracting Party shall in its territory
subject investments admitted in accordance with the provisions of Article 2 or returns of nationals or com-
panies of the other Contracting Party to treatment less favourable than that which it accords to investments
or returns of its own nationals or companies or investments or returns of nationals or companies of any third
State.
324 Article 2 of that BIT provides:

(1) Each Contracting Party shall, subject to its rights to exercise powers in accordance with the applicable
laws and regulations, encourage and create favorable conditions for investors of the other contracting Party
to make investment in its territory, and, subject to the same rights, shall admit such investments.

(2) Investors of either Contracting Party shall within the territory of the other Contracting Party be accorded
treatment no less favorable than that accorded to investors of any third country in respect of matters relating
to the admission of investment.

2 See e.g. Article 2 (1) and (2) of the Japan-Korea BIT.

326 UNCTAD, Bilateral Investment Treaties 1995-2006, p. 26.

83



them to meet certain goals with regard to their operation in the host country.’”” They are
instruments implemented with the aim of influencing the investor’s behaviour and the
character, costs and benefits of the investment. Host States use them in order to enhance
the development benefits of foreign direct investment, for example to generate employ-
ment, increase the demand for local products, or stimulate exports.**® They are adopted in
order to deal with concerns related to the political and economic consequences of the
presence of transnational corporations, notably in order to strengthen the industrial basis
of the country, to generate employment opportunities and export, to promote technologi-
cal progress and various non-economic objectives, such as political independence and dis-
tribution of political power.”* Such measures aim at the direct or indirect control of the
investment by the host State; moreover they have the effect that a smaller part of benefits
will be repatriated abroad and promote the emergence of a local entrepreneurial class. Ex-
amples are requirements to establish a joint venture with domestic participation or re-
quirements for a minimum level of domestic equity participation, employment and train-
ing requirements, export requirements, research and development requirements and re-
quirements to transfer technology, production processes or other proprietary
knowledge.330 Other performance requirements are implemented with regard to environ-
mental or social goals; for example, Chilean investment legislation provides since 1997
that projects susceptible to having an impact on the environment must be subjected to an

331

environmental impact assessment.” An increasing number of BITs contains prohibitions

of performance requirements which in contrast to those in the TRIMs Agreemen‘[332 are

not restricted to trade in goods and often go beyond the obligations assumed in the con-

32 UNCTAD, Foreign Direct Investment and Performance Requirements, p. 2.

328 UNCTAD, Bilateral Investment Treaties in the Mid-1990s, p. 81.

2 UNCTAD, Foreign Direct Investment and Performance Requirements, p. 7.

30 UNCTAD, Foreign Direct Investment and Performance Requirements, p. 3.

s UNCTAD, Foreign Direct Investment and Performance Requirements, p. 64.

332 The WTO Agreement on Trade-Related Investment Measures contains a prohibition of certain
performance requirements inconsistent with the obligations of the GATT to accord national treatment and to
eliminate quantitative restrictions. However, it applies only to performance requirements affecting trade in
goods. The list in the Annex of the TRIMs Agreement provides examples of inconsistent measures, such as
measures which require a particular level of local procurement by an enterprise or to otherwise give prefer-
ence to domestic products or services (“local content requirements’) and measures which restrict the vol-
ume of imports an enterprise can purchase or use in relation to the amount of products it exports (“trade
balancing requirements”).
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text of that agreement.**® In case the basic treaty contains the obligation to observe per-
formance requirements which are not included in or prohibited by a third-party BIT, the
investor can invoke the absence of performance requirements by means of the MFN

clause in the basic BIT.>*

IV. Invocation of More Favourable Applicable Law Provisions

Another possible field of application for the most-favoured-nation principle is the choice
by the parties to the investment treaty of the law which shall be applicable to the sub-
stance of the investment dispute.**> The ICSID Convention grants autonomy to the parties
in choosing the law that ought to be applied to solve their dispute, providing in Article 42

(1) first sentence:

“The Tribunal shall decide a dispute in accordance with such rules of law as may be

agreed by the parties.”

Apart from national legislation and direct agreements between the parties, choice of law
clauses can be included in investment treaties. In many cases, the choice of law clause
provides for the settlement of the dispute in accordance with the provisions of the invest-
ment treaty itself in conjunction with the “applicable rules of international law”**®. The
application of rules of international law may have a major impact on the result of the arbi-
tration, for example as regards the amount of interests to be paid by the Respondent in

case an expropriation has occurred.>>” The choice of law clause may also include a refer-

333 UNCTAD, Bilateral Investment Treaties 1995-2006, p. 65. See for example Article 8 of the 1995
US-Uruguay BIT; Article 1106 (1) NAFTA; Article 9 (1) of the 2002 Japan-Korea BIT.

334 For the possibility to invoke beneficiary silence in a third-party BIT, see Part VI D.II.1.b.cc.

333 A general overview of choice of law clauses is given in Gaillard, The Extent of Review of the Ap-
plicable Law in Investment Treaty Arbitration, in: Gaillard/ Banifatemi (eds), Annulment of ICSID Awards,
pp- 225-228.

336 Article 30 (1) US Model BIT; Article 40 (1) Canada Model BIT; Article 1131 (1) NAFTA; Article
26 (6) ECT.

37 See Wena v. Egypt, Annulment Proceeding, 5 February 2002, ICSID Case No. ARB/98/4, paras
50-53 (dealing with the granting of compound interest as required by international law as opposed to simple
interest).
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338 and to the law of the host

340

ence to agreements relating to the particular investment

339

State’”". Other treaties do not refer to the law of the host State.

.. . . . . 41
However, the majority of investment treaties does not contain a choice of law clause.’

For that case, the ICSID Convention provides in Article 42 (1) second sentence:

“In the absence of such agreement, the Tribunal shall apply the law of the Contract-
ing State party to the dispute [...] and such rules of international law as may be ap-

plicable.”

This provision justifies the supplemental and the corrective effect of international law:
International law is applied in order to complement national law when it is presumed to
contain /acunae on particular issues or in case national law is not in conformity with the

. . 342
rules of international law.

By now the clause has been interpreted as allowing for appli-
cation of the law of the host State in conjunction with international law.** Investment
treaties may thus, depending on whether they contain a choice of law clause and on its
content, differ on whether principles of international law or the law of the host state can
be applied, which gives rise to the possibility to apply the most-favoured-nation principle

in order to incorporate a more favourable choice of law clause. However, as regards the

question whether more favourable treatment is actually granted under the third-party BIT,

38 Article 10 (7) of the Argentina-Netherlands BIT; Article X (4) of the Argentina-Canada BIT; Arti-
cle 9 (5) of the Colonia Investment Protocol of MERCOSUR.

3 See, eg, Article IX (2) (b) of the Chile-Costa Rica BIT and Article 9 (7) of the China-Egypt BIT.
In case the parties choose the host state’s domestic legal system, the foreign investor runs the risk of subse-
quent changes in that law, such as changes in taxation, environmental standards, or minimum wages, which
may have a severe impact on the investment. A means chosen in some contracts to shield the investor from
the adverse effects of subsequent changes in domestic legislation is the introduction of a stabilization clause
in the treaty which establishes a promise not to apply any adverse changes to the investor’s operations or to
at least compensate the investor for any adverse consequences of such a change.

340 See for example Article XIII (7) of the Canada-Egypt BIT and Article XIII (7) of the Canada-
Romania BIT.
34 See, eg, the German Model BIT.

2 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 509, para. 20;

Broches, The Convention on the Settlement of Investment Disputes between States and Nationals of Other
States, p. 392; Shihata/ Parra, Applicable Substantive Law in Disputes Between States and Private Foreign
Parties, p. 192.

- See Wena v. Egypt, Annulment Proceeding, 5 February 2002, ICSID Case No. ARB/98/4, para. 40;
CMS v. Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8, paras 116, 117.
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it has to be taken into account that the application of international law is not necessarily

more favourable to the investor than the application of national law.***

V. Invocation of Contractual Benefits

The notion of State contracts refers to contracts between a State government and a foreign
investor. They often take the form of licences or concession agreements whereby the host
country authorizes the foreign investor to explore natural resources such as oil, gas, coal
and other minerals.** The possibility to rely on an MFN clause in order to request the re-
negotiation of investment contracts if a subsequent contract with another investor contains
more favourable provisions could only be given if a bargain offered by a State in a con-
tract negotiated with the investor could be defined as “treatment” within the meaning of
the relevant most-favoured-nation clause. However, it is the object and purpose of in-
vestment treaties to protect the investor from abuse by the State of its sovereign powers,
not against purely commercial risks.**® Thus, “treatment” of investors by States refers to
the behaviour of a State towards investors from its legally superior position as a regulato-

7T MFN clauses can therefore only be applied to the behav-

ry and administrative power.
iour of a State acting in its public capacity. In contrast, State contracts are the result of
equal-level negotiations between the State and the investor. Since the favours embraced in
MEFN clauses are those which a State may grant in its governmental, as distinguished from
its business activities, the invocation of contractual benefits by means of a most-favoured-
nation clause is not possible. Therefore, if a host State grants special privileges or incen-
tives to an individual investor in an investment contract, there can be no obligation for

him under the most-favoured-nation clause of the relevant BIT to treat other foreign in-

vestors equally by entering into an investment contract with the same content.

S Accordingly, the ICJ held in the ELSI case, Judgment of 20 July 1989, ICJ reports 1989, p. 74,
para. 124: “[...] the fact that an act of a public authority may have been unlawful in municipal law does not
necessarily mean that that act was unlawful in international law [...]”

Leung/ Wang, State Contracts in a Globalized World, p. 829.
346 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
155 (in the context of fair and equitable treatment); Azurix v. Argentina, Award, 14 July 2006, ICSID Case
No. ARB/01/12, para. 315 (in the context of expropriation).
el Ustor, Report of Committee of Experts, p. 171; Wilde, International Investment Under the 1994
Energy Charter Treaty, in: Wilde (ed.), The Energy Charter Treaty, p. 294.
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C. Conclusion

The applicability of MFN clauses to substantive treaty standards is undisputed among in-
vestment Tribunals. However, only the MTD tribunal actually applied the MFN clause in
question to a substantive treaty standard, with the other tribunals not being convinced that
the third-party treaty offered more favourable treatment. Nevertheless, the survey over
substantive provisions that can potentially be affected by an MFN clause demonstrates
that application of the most-favoured-nation standard to substantive provisions may have
a far-reaching impact on the treatment owed to an investor. The most-favoured-nation
clause can be applied to a wide range of substantive treaty standards, including the fair
and equitable treatment standard, non-precluded measures clauses, national treatment
clauses, performance requirements and the choice of applicable law. Being only applica-
ble to investments already existing within the territory of the host state, most-favoured-
nation clauses cannot be applied to provisions granting market access. Neither can most-
favoured-nation clauses be invoked in order to import contractual benefits due to their
limitation to treatment granted by a State in its sovereign function. Beneficiary silence in
the third-party treaty can be invoked, while the invocation of a more favourable provision
in the third-party treaty without an equivalent provision in the basic treaty depends upon
the question whether it can be defined as “treatment” within the meaning of the most-
favoured-nation clause, taking into account the ejusdem generis principle.

The possibility to apply MFN clauses to a wide range of substantive provisions as sug-
gested by the examined cases and further substantive treatment standards highlights the
role of these clauses in both harmonizing and raising the standards of investment protec-
tion. As a tool to multilateralize substantive treatment standards, MFN clauses elevate the
level of protection in host States to the maximum level granted in any of that host State’s
investment treaties. This result can only be evaded if the parties offer no more favourable
treatment to third parties or agree on a restrictive interpretation of the most-favoured-

nation clause. Thus, explicit exceptions to MFN clauses are an effective means of shield-
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ing bilateral bargains against the multilateralizing effect of the clauses.**® Another possi-
bility would be the insertion of a clause which limits the application of the entire BIT, in-

cluding its MFN clause.**

PartV: Application of Most-Favoured-Nation Clauses to conditions ratione

materiae, ratione temporis and ratione personae

Investment tribunals have so far only dealt with a condition ratione temporis. In this re-
spect, the Tecmed tribunal has come to the conclusion that the relevant most-favoured-
nation clause was not applicable. Although the outcome of the ruling must be endorsed,

the reasoning of the tribunal is flawed.
A. Extension of the Application of a Treaty Ratione Temporis

I. Introduction into the Application of Treaties Ratione Temporis

All BITs are applicable to investments established after their entry into force, but they
differ as to the question of application to investments already existing at the time of their
entry into force. It is however more common for BITs to protect both future investments
and investments already established at the date of entry into force of the BIT, which is

either laid down in a special provision®”” or can be derived from the definition of invest-

351

ment in the treaty.”  In contrast, BITs which are only applicable to future investment are

rare.”>> However, the fact that treaties apply to investments already existing at the time of

348 See ADF v. U.S., Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1, para. 196. Accordingly,
some states resort to a clear exclusion of procedural provisions to MFN treatment, see Ziegler, The Nascent
International Law on Most-Favoured-Nation (MFN) Clauses, p. 98.
49 See e.g. Article XI of the US-Argentine BIT, which provides that the treaty “shall not preclude the
application by either Party of measures necessary for the maintenance of public order, the fulfillment of its
obligations with respect to the maintenance or restoration of international peace or security, or the Protec-
tion of its own essential security interests.”
350 See, e.g., Article 2 of the Chile-Peru BIT.
! Eg, Article 1 (1) of the Italy-Jordan BIT provides: “The term “investment” shall be construed to
mean any kind of property invested, before or, after the entry into force of this Agreement [...]” Moreover,
Article 9 (1) of the same BIT provides that “Any dispute which may arise between one of the Contracting
Parties and the investors of the other Contracting party [...]”, indicating that jurisdiction ratione temporis is
only given for disputes that arose after the entry into force of the treaty.

For example, the 1998 Cyprus-Egypt BIT provides in Article 12: “This Agreement shall apply to
all investments made by investors of either Contracting Party [...] affer its entry into force.” (Emphasis add-
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their entry into force does not mean that they may be applied retroactively. The general
rule for the application of a treaty ratione temporis is layed down in Article 28 of the Vi-

enna Convention on the Law of Treaties, which provides:

“Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or any
situation which ceased to exist before the date of the entry into force of the treaty

with respect to that party.”

One can derive from this provision that the scope of treaties ratione temporis generally
does not encompass the retrospective application of treaty provisions. This principle pre-
cludes the possibility of litigation arising out of situations or facts dating from a period
when a State could not have foreseen that the circumstances might give rise to legal pro-
ceedings.353 However, the prohibition of retrospective application of treaties is rebuttable
and subject to the disposition of the parties.”* In accordance with the Vienna Convention,
BITs generally do not have retroactive effect, which means that the rights and obligations
derived from a BIT apply only after the treaty has entered into force and with respect to
acts or facts occurring thereafter. The fact that a treaty may be applicable to investments
already existing at the time of its entry into force, but may not be applied retroactively can
be explained by the fact that the dispute has to be distinguished from the facts or situa-
tions which have led to the dispute. Thus, if the competence of a tribunal is excluded for

disputes that occurred prior to a certain date, the tribunal is competent as soon as the dis-

ed) The 1987 ASEAN Agreement also generally does not apply to pre-existing investments (see Article 2
(3) of the Agreement).

353 Phosphates in Morocco Case (Italy v. France), Preliminary Objections, PCIJ Series A/B, No. 74
(1938), p 24: The French limitation ratione temporis was inserted “to preclude the possibility of the submis-
sion to the Court [...] of situations and facts dating from a period when the state whose action was im-
pugned was not in a position to foresee the legal proceedings to which these facts and situations might give
rise”.
34 This principle was enounced by the ICJ in the Ambatielos case, Preliminary Objection, Judgment
of 1 July 1952, ICJ Reports 1952, p. 40. See also Dahm/ Delbriick/ Wolfrum, Vélkerrecht, § 150, pp. 589,

590.
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pute arises after that date, no matter whether the facts or the situation which provoked the

dispute occurred before or after that date.**>

II. Case Law

In Tecmed v. Mexico, the arbitral tribunal denied the extension of its jurisdiction ratione
temporis by operation of the relevant MFN clause. The Claimant was a Spanish company
which had acquired a landfill of hazardous industrial waste from a Mexican municipal
agency in a public auction. While the municipal agency had operated the landfill on the
basis of an unlimited authorisation, Tecmed was only granted temporary one year-licenses
by the competent Mexican agency. In November 1998, this agency denied the renewal of
the license for the operation of the landfill. As a consequence, the company brought a
claim for alleged violations by Mexico of the provisions in the Spanish-Mexican invest-
ment treaty concerning expropriation, fair and equitable treatment and full protection and
security. They argued that the issue of a temporary instead of an unlimited license violat-
ed the investment treaty since the landfill had been acquired in the public auction together
with the unlimited license on the basis of which the municipal agency had operated it.
Regarding the jurisdiction ratione temporis of the Tribunal, the Respondent argued that
while covering investments that existed prior to the entry into force of the treaty>>°, the
bilateral investment treaty did not apply to the conduct of the Respondent in the public
auction, which predated the entry into force of the treaty. The Tribunal agreed, pointing
out that the substantive obligations were drafted as projected into the future®’ and that the
general rule of Article 28 VCLT was the preclusion of retrospective application of a trea-
ty.*® The Claimant therefore sought to extend the applicability of the investment treaty

ratione temporis to the time when the investment treaty had not yet entered into force.

353 Santulli, Droit du contentieux international, para. 306; In the Interhandel Case (Switzerland v.

United States), Preliminary Objections, Judgment of 21 March 1959, ICJ Reports 1959, p. 22, the ICJ stated
that “the facts and situations which have led to a dispute must not be confused with the dispute itself”.

356 Article 2 (2) of the Spain-Mexico BIT provided that the Agreement “shall also apply to invest-
ments made prior to its entry into force by the investors of a Contracting Party” (Translation of the Tribu-
nal).
337 The state obligations in the treaty are formulated in the future tense, see for example Article 3 (1):
,,Cada Parte Contratante otorgara plena proteccion y seguridad [...]* (emphasis by author).

8 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, paras 64, 65.
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Relying on the Maffezini decision®™’ and a provision in the Austria-Mexico bilateral in-
vestment treaty which allegedly allowed the retrospective application of certain treaty
provisions®®, the investor argued that the temporal scope of application of the Spain-
Mexico BIT could be extended by operation of its MFN clause.'

The tribunal did not examine the wording of the most-favoured-nation standard and re-
fused to consider whether investors were granted further protection under the Austria-
Mexico treaty, but made a determination of principle to deny the standard’s applicability,
holding that the present case dealt with the temporal applicability of substantive provi-
sions of the investment treaty and could therefore be distinguished from the situation in

392 The tribunal considered the

Maffezini, which involved dispute settlement questions.
application of a treaty ratione temporis and the access of an investor to a substantive pro-
tection regime to be within the core of matters that had to be regarded as specifically ne-
gotiated party agreements. There was therefore a presumption that agreements concerning
the temporal applicability of a treaty were a decisive factor for the acceptance by the par-
ties of the treaty. Since the party would presumably not have entered the Agreement in the
absence of such provisions, such provisions fell outside the scope of the most-favoured-

nation clause. In the words of the tribunal,

“[...] matters relating to the application over time of the Agreement, which involve
more the time dimension of application of its substantive provisions rather than
matters of procedure or jurisdiction, due to their significance and importance, go to
the core of matters that must be deemed to be specifically negotiated by the Con-
tracting Parties. These are determining factors for their acceptance of the Agree-
ment, as they are directly linked to the identification of the substantive protection
regime applicable to the foreign investor and, particularly, to the general (national

or international) legal context within which such regime operates, as well as to the

3% See Part VI D.12.a.

360 There is actually no indication in the Austria-Mexico BIT that it should apply retroactively. How-
ever, since the tribunal rejected the application of the most-favoured-nation clause in principle, it did not
have to examine this question.

361 Article VIII (1) of the Spain-Mexico BIT.

62 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 69.
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access of the foreign investor to the substantive provisions of such regime. Their
application cannot therefore be impaired by the principle contained in the most fa-

vored nation clause.”>®*

III. Assessment

The tribunal did not generally put into question the applicability of the most-favoured-
nation clause to substantive or dispute settlement questions. Instead it held that applica-
tion of the most-favoured-nation clause is precluded when the respective provisions are
“part of the essential core of negotiations” and must be deemed to be “specifically negoti-
ated”, and when the Parties would presumably not have entered into the treaty without the
respective provisions.*®* Thus, the tribunal distinguished Tecmed from Maffezini v. Spain,
arguing that the lack of possibility to apply the BIT retroactively was a determining factor
for the parties’ acceptance of the agreement.3 %5 In addition to the assumption established
in Maffezini that provisions envisaged as fundamental conditions for the acceptance of the
treaty by the parties could not be overcome by means of the most-favoured-nation clause,
the tribunal introduced the notion of “core of matters that must be deemed to be specifi-
cally negotiated”, which was developed further in the Plama case®®®.

This reasoning suggests that parties can specifically negotiate benefits without having to
grant them to third States. Moreover, the tribunal’s argumentation that certain matters
have to be deemed to be specifically negotiated indicates that the investor bears the bur-
den of proof to prove the contrary.367 However, this would be contrary to the very purpose
of most-favoured-nation clauses to eliminate discrimination. As discussed above,3 o8 it is
inappropriate to limit the scope of the MFN clause due to the specificity of BIT provi-
sions since it is exactly the purpose of the MFN clause to do away with specifically nego-

tiated provisions in order to further non-discrimination. Applying this principle would

363 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 69.
364 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, paras 69, 74.
65 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 69.

366 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24.

307 This is underlined by the tribunal’s argument that “it should therefore be presumed that they would
not have entered into the Agreement in the absence of such provisions” (para. 74).

38 See Part VI B.L3.e.
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make MFN clauses virtually redundant since all provisions in BITs are the outcome of
negotiations. Moreover, the specific negotiation of provisions does not necessarily imply
that it was the parties’ intention to exempt the respective provisions from change by
means of the most-favoured-nation clause and does not give any information about the
scope of that clause. It is the object of MFN clauses to eliminate discrimination stemming
from specifically negotiated provisions. Moreover, the introduction of two different types
of treaty clauses — one which consists of specifically negotiated provisions and one which
consists of provisions which were not specifically negotiated — would suggest that treaty
provisions possess different degrees of validity. However, all treaty provisions are based
on the consensus of the contracting State parties and have an equally binding force.*®

The outcome of the reasoning has to be endorsed, however, for different reasons. The
analysis of the Tribunal dealing with the question whether the treaty is applicable ratione
temporis is, as the Tribunal points out, actually not a question of jurisdiction or admissi-
bility, but concerns the question whether the claim can be founded on the text of the treaty
at all. The question whether a treaty is applicable temporally does not involve a situation
of a possibly well-founded right which can however not be implemented for lack of juris-
diction, but involves the question whether there is actually a right which can be founded
on the treaty.””® Since the treaty cannot be applied to State conduct which took place be-

fore its entry into force, neither can the most-favoured-nation clause be applied retroac-

369
370

Schill, The Multilateralization of International Investment Law, p. 146.

Santulli, Droit du contentieux international, para. 303, states: “En réalite, si la jurisprudence ana-
lyse opportunément a titre préliminaire 1’applicabilité de la convention au moment des faits litigieux, il n’y
a la ni une question de compétence, ni de recevabilité. Du point de vue technique, la juridiction peut con-
naitre du litige, et la requéte est recevable, mais tous les moyens invoqués sont inopérants car ils s’appuient
tous sur un texte qui n’était pas en vigueur au moment des faits. Ce n’est pas que la juridiction ne peut pas
faire droit a une requéte qui pourrait étre fondée (comme pour la recevabilité et la compétence qui sont pre-
cisément sans préjudice du fond), elle établit tout au contraire que la demande ne peut pas étre fondée car le
texte sur lequel elle se base n’est pas applicable aux faits litigieux.” However, since the BIT provided the
only normative framework within which the tribunal could exercise its jurisdictional authority, the tribunal
in Marvin Roy Feldman Karpa v. Mexico, Interim Decision on Preliminary Jurisdictional Issues, 6 Decem-
ber 2000, ICSID Case No. ARB(AF)/99/1, para. 62, argued that the scope of application in terms of time
also defined the tribunal’s jurisdiction ratione temporis: “Since NAFTA delivers the only normative
framework within which the tribunal may exercise its jurisdictional authority, the scope of application in
terms of time defines also the tribunal’s jurisdiction ratione temporis. Given that NAFTA came into force
on January 1, 1994, no obligations adopted under NAFTA existed, and the tribunal’s jurisdiction does not
extend, before that date. NAFTA itself did not purport to have any retroactive effect. Accordingly, this tri-
bunal may not deal with acts or omissions which occurred before January 1, 1994. [...] Any activity prior to
that date is not subject to the tribunal’s jurisdiction in terms of time.”
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tively. It was therefore not possible to base the claim on the standard with regard to acts
that took place before the entry into force of the treaty. When the treaty is not applicable
ratione temporis, neither is the MFN clause included in that treaty applicable. Hence, the

clause cannot be invoked to extend the application of a treaty ratione temporis.

B. Extension of Jurisdiction Ratione Materiae and Ratione Personae

For the condition ratione materiae to be fulfilled, the dispute must concern an investment.
According to Article 25 (1) ICSID Convention, ICSID tribunals only have jurisdiction to
arbitrate legal disputes “arising directly out of an investment”. The drafters of the ICSID
Convention refrained from including a definition of the term “investment” due to “the es-

sential requirement of consent by the parties” in the relevant investment agreements.’’'

The definition of investments in bilateral investment treaties is usually very broad.’”?
They apply to “every kind of investment” or “every kind of asset” invested in the host
country. Other BITs have included certain limitations on the scope of investments cov-
ered. A number of BITs adopt a closed-list definition of “investment”, which means that
they include an ample but finite list of assets to be covered by the treaty. An example for
such a closed-list approach is NAFTA Article 1139. Some treaties explicitly exclude cer-
tain categories of investments, such as portfolio investment.’”® Portfolio investment is
usually characterised as “a movement of money for the purpose of buying shares in a

company formed or functioning in another country”*’*

. The distinguishing element is that
in portfolio investment, the investor is typically not interested in exercising influence on
the economic activity of the enterprise, but in gains achieved through shareholding. Due
to its short-term nature and volatility there is a special need to regulate portfolio invest-
ment in countries with unstable financial markets.”” In contrast, foreign direct investment

is defined as “the category of international investment that reflects the objective of a resi-

i Report of the Executive Directors on the Convention on the Setlement of Investment Disputes be-

tween States and Nationals of other States, para. 27.

7 Parra, Provisions on the Settlement of Investment Disputes, p. 294; Sornarajah, The international
law on foreign investment, p. 9.

73 Article 2 (a) of the 1998 Framework Agreement on the ASEAN Investment Area.

7 Sornarajah, The international law on foreign investment, p. 7.

37 UNCTAD, World Investment Report 2003, p. 100.
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dent entity in one economy obtaining a lasting interest in an enterprise resident in another
economy”’®. It is characterized by the influence of the investor on the economic activity
of the enterprise and by a certain duration. For example, the German Model BIT does not
contain any restriction to investments. However, the BIT with China restricts the term of
investments to those investments “made for the purpose of establishing lasting economic
relations in connection with an enterprise, especially those which allow to exercise effec-
tive influence on its management™’’. This formulation explicitly excludes portfolio in-
vestment. Even when no such explicit exclusion takes place in an investment treaty, the
broad definitions of investment do not necessarily encompass portfolio and other invest-
ments in addition to direct investment.’”®

The condition ratione personae is fulfilled when the dispute exists between the host State
and an investor. Regarding the definition of who is an investor under the BIT, the essen-
tial criterion is its nationality, as can be derived from Article 25 (2) of the ICSID Conven-

37 The exact criteria for establishing the nationality of an individual investor or of a

tion.
corporation are not laid down in the ICSID Convention, but can be derived from the vari-

ous BITs.”® According to the majority of BITs, whether a particular individual has the

376 International Monetary Fund, Balance of Payments Manual (5" ed. 1993), 86, para. 359.

377 China-Germany BIT 2005, Protocol Ad Article 1.

378 Sornarajah argues that portfolio investment should only be protected in case it is explicitly covered
by the definition of foreign investment in the treaty (Sornarajah, The international law on foreign invest-
ment, p 9). Krajewski/ Ceyssens restrict the term “investment” in the German Model BIT as requiring the
criteria of a certain duration, scope and the assumption of risk (Krajewski/ Ceyssens, Internationaler Investi-
tionsschutz und innerstaatliche Regulierung, p. 189). For the contrary view see Parra, Provisions on the Set-
tlement of Investment Disputes, p. 294.

379 Art. 25 (2) of the ICSID Convention provides:

“National of another Contracting State” means:

(a) any natural person who had the nationality of a Contracting State other than the State party to the dispute
on the date on which the parties consented to submit such dispute to conciliation or arbitration as well as on
the date on which the request was registered pursuant to paragraph (3) of Article 28 or paragraph (3) of Ar-
ticle 36, but does not include any person who on either date also had the nationality of the Contracting State
party to the dispute; and

(b) any juridical person which had the nationality of a Contracting State other than the State party to the
dispute on the date on which the parties consented to submit such dispute to conciliation or arbitration and
any juridical person which had the nationality of the Contracting State party to the dispute on that date and
which, because of foreign control, the parties have agreed should be treated as a national of another Con-
tracting State for the purposes of this Convention.

380 As stated by the tribunal in Tokios Tokelés, “Contracting Parties are free to define their consent to
jurisdiction in terms that are broad or narrow; they may employ a control-test or reserve the right to deny
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nationality of a particular state depends on the national legislation of that state.”®' As a
variation of this standard, some BITs combine the standard requirement with that of resi-

d.>® BITs concluded with former socialist

dence in the territory of the state concerne
states used to exclude natural persons from the scope of the BIT and covered only eco-
nomic organisations of the Contracting States.’® However, the transition from socialist
economies to market economies is reflected in more recent BITs with such countries.”®*
With regard to corporations, one criterion to establish corporate nationality refers to in-
corporation.*®® Other BITs refer to the siége social.**® These two criteria do not allow a
piercing of the corporate veil since they do not require examining the nationality of the
controlling shareholders.”’ Other treaties establish the control of the company by nation-
als of the contracting state as the decisive element.’®® There are also BITs which combine
several criteria.”®

Even if third-country BITs provide for a broader scope of application ratione personae or

ratione materiae, the most-favoured-nation clause cannot be used to invoke a broader def-

inition of investment or investor since it offers most-favoured-nation treatment only to

treaty protection to Claimants who otherwise would have recourse under the BIT” (Tokios Tokelés v.
Ukraine, Decision on Jurisdiction, 29 April 2004, ICSID Case No. ARB/02/18, para. 39).

381 Dolzer/Stevens, Bilateral Investment Treaties, p. 31.

2 For example, the 1976 Germany-Israel BIT is applicable to “Israeli nationals being permanent res-
idents of the State of Israel”, see Art. 1 (3) (b).

3 See eg Art. 2 (3) of the 1976 UK-Romania BIT, with respect to both Romania and the United
Kingdom.

384 Eg Art. 1 (2) (a) of the 1994 Romania-China BIT; Art. 1 (2) (a) of the 1993 Czech Republic-
Hungary BIT.

38 Eg Art. 1 (d) of the 1993 UK-Barbados BIT; Art. I (1) (b) of the 1993 US-Ecuador BIT; Art. VII
(8) of the 1992 United States-Argentina BIT. However, some of these BITs exclude the protection by the
BIT if nationals of a third country control such company, for example, Article II of the 1993 US-Ecuador
BIT provides: “Each Party reserves the right to deny to any company the advantages of this Treaty if na-
tionals of any third country control such company and, in the case of a company of the other Party, that
company has no substantial business activities in the territory of the other Party or is controlled by nationals
of a third country with which the denying Party does not maintain normal economic relations.”

386 This is the general German treaty practice. See eg Art 1 (4) (b) of the 1994 Germany-Barbados
BIT and Art. 1 (3) of the German Model BIT.

387 Schreuer, The ICSID Convention: A Commentary, Art. 25, para. 460.

38 Eg Art. 1 (b) of the 1990 Jamaica-Switzerland BIT defines: “Sont des ‘sociétés’ (i) en ce qui con-
cerne la Confédération suisse, les personnes morales ou sociétés de personnes effectivement contrdlées par
des nationaux suisses qui en possedent une part substantielle en propriété.”

¥ Art. 1 (3) (B) (a) of the 1988 treaty between the Belgo-Luxembourg Economic Union (BLEU) and
Bulgaria require either incorporation or the fulfillment of the siége social requirement. According to Art. 1
(b) of the 1992 Netherlands-Paraguay BIT, either incorporation or control is required.
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investments and investors covered by the basic treaty.” For the same reason, the re-
quirement of acceptance or certification of the asset cannot be overridden if it is a precon-

dition for the existence of the investment.*®!

C. Conclusion

The conditions ratione personae, ratione materiae and ratione temporis are conditions
which have to be satisfied in order to establish jurisdiction. The right to invoke MFN is
only bestowed upon investments of investors within the meaning of the treaty. In case
there is no investment or investor under the basic treaty, the most-favoured-nation clause
is not applicable. The definition of investment or investor is thus not a form of treatment
covered by the most-favoured-nation clause, but the existence of an investment as defined
in the basic BIT is a necessary prerequisite for the applicability of the most-favoured-
nation clause. Neither is the MFN clause applicable when the condition ratione temporis
is not fulfilled since non-fulfilment of that requirement bars the application of the entire

treaty.

3% Société Générale v. Dominican Republic, Award on Preliminary Objections to Jurisdiction, 19

September 2008, UNCITRAL arbitration, LCIA Case No. UN 7927, para. 41.

91 For example, Article 1 (1) of the Oman-Yemen BIT provides: ,, The term ‘investment’ shall mean
every kind of asset that is accepted, by the host Party, as an investment according to its laws and regula-
tions, and for which an investment certificate is issued.” Applicability of the MFN clause to broaden the
scope of ,,investment™ was therefore wrongly suggested as a subsidiary argument by the Claimants in De-
sert Line Projects v. Yemen (Desert Line Projects v. Yemen, Award, 6 February 2008, ICSID Case No.
ARB/05/17, para. 96 (b)). The tribunal did not have to decide on the issue since it wrongly found the re-
quirements of Article 1 (1) to be satisfied (paras 97-123). In contrast, the tribunal in the Yaung Chi Oo Case
declined jurisdiction under the 1987 ASEAN Framework Agreement due to an unratified approval (Yaung
Chi Oo v. Myanmar, Award, 31 March 2003, ASEAN Case No. ARB/01/1, paras 53-63).

It is also possible to connect an investment with its approval by a competent national authority by condi-
tioning the applicability of the treaty to this requirement. For example, Art. 2 (1) of the 2002 Thailand-
Republic of Korea BIT provides: “The benefits of this Agreement shall apply only in case where the in-
vestment of capital by the nationals and companies of one Contracting Party in the territory of the other
Contracting Party has been specifically approved in writing by the competent authority of the latter Con-
tracting Party.” A similar provision is included in Art. IT of the 1987 ASEAN Agreement, which provides in
Article 2 (1): “This Agreement shall apply only to investments brought into, derived from or directly con-
nected with investments brought into the territory of any Contracting Party by nationals or companies of
any other Contracting Party and which are specifically approved in writing and registered by the host coun-
try and upon such conditions as it deems fit for the purposes of this Agreement.” Such regulations exclude
the applicability of the treaty provisions and make clear that the asset is not under the ambit of the BIT.
They therefore also exclude the applicability of the most-favoured-nation provision in order to invoke the
absence of the requirement of certification in a third-party BIT.
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Part VI: Application of Most-Favoured-Nation Clauses to Dispute Settlement

Provisions

This Part deals with the applicability of most-favoured-nation clauses to dispute settle-
ment provisions. It first outlines the distinction between procedural and jurisdictional dis-
pute settlement provisions. It follows in Part B an examination of the arguments that can
be brought forward in favour or against the application of MFN clauses to dispute settle-
ment provisions. The thesis does not undertake to find a conclusion which may seem wis-
est in the view of potential treaty shopping or ,,cherry picking* by means of MFN clauses.
It rather engages in the interpretation of MFN clauses and argues that according to the
principles of the Vienna Convention, Tribunals should not differentiate between the ap-
plication of MFN clauses to admissibility and jurisdictional requirements. Rather, the
possibility to achieve uniformity by means of applying most-favoured-nation clauses
should be affirmed both as regards the importation of procedural and jurisdictional provi-
sions. Part C contains an overview and assessment of the jurisprudence of arbitral tribu-

nals regarding the importation of dispute settlement provisions.

A. Distinction between Procedural and Jurisdictional Provisions

The jurisprudence of arbitral Tribunals concerning the importation of dispute settlement
provisions through the MFN clause is heterogeneous. The interpretation of MFN clauses
particularly differs with regard to its applicability to admissibility and to jurisdictional
questions. Several Tribunals particularly in the earlier cases following the Maffezini case
have distinguished between procedural and jurisdictional dispute settlement provisions,
affirming the application of MFN clauses to procedural provisions and rejecting its appli-
cation to jurisdictional provisions.

Indeed a distinction can be made between jurisdictional and admissibility requirements.
The concept of jurisdiction refers to “the power vested in a court by law to adjudicate up-

392

on, determine and dispose of a matter” upon which its decision is sought.””~ As stated by

the ICTY, jurisdiction

392 Rosenne, The Law of Treaties, vol. II, p. 524; Amerasinghe, Jurisdiction of International Tribu-

nals, p. 52.
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“is basically — as is visible from the Latin origin of the word itself, jurisdictio — a
legal power [...] ‘to state the law’ (dire le droit) within this ambit, in an authorita-

tive and final matter.” >%>

Objections to the jurisdiction of a tribunal strike at the authority of a court or tribunal to
hear and determine the dispute involved. If successful, they stop all proceedings in the
case, since they strike at the competence of the tribunal to give rulings as to the merits or
admissibility of the claim.™ In contrast, the non-fulfilment of procedural provisions is
not an obstacle to jurisdiction, but can be a bar to the admissibility of a claim.*””

In the practice of the PCIJ and the ICJ, the two conceptions of jurisdiction and admissibil-
ity have never been clearly defined. Nevertheless, the ICJ has recognized that objections
to jurisdiction form a category distinct from objections to admissibility.**® The criterion
by which issues of jurisdiction and admissibility can be distinguished is whether the suc-
cess of the preliminary objection negates consent to the forum, i.e. whether the objecting

party is targeting at the tribunal or at the claim.>”’ An objection to the admissibility of a

claim involves a challenge to the validity of a claim distinct from issues as to jurisdiction

% Prosecutor v. Dusko Tadi¢, Decision on the defence motion for interlocutory appeal on jurisdiction

(2 October 1995), p. 365, para. 10.

94 Crawford, Brownlie’s Principles of Public International Law, p. 693.

Santulli, Droit du contentieux international, pp. 264, 265.

For example, in the Case concerning certain German Interests in Polish Upper Silesia, PC1J Series
A No. 6, p. 13, where separate objections were made against the jurisdiction of the court and the admissibil-
ity of the suit, the PCIJ dealt with each of these categories separately, but took one of the objections to its
jurisdiction together with the objections to admissibility because it considered that “it rather affects the
question whether the suit can be entertained”. In the Anglo-Iranian Oil Co. Case, Judgment of 22 July 1952,
ICJ Reports 1952, p. 114, after declining its jurisdiction, the ICJ found that “it need not examine any argu-
ments put forward by the Iranian government against the admissibility of the claims of the United Kingdom
Government”. In the Nottebohm Case (Preliminary Objection), Judgment of 18 November 1953, ICJ Re-
ports 1953, p. 123, after rejecting the objection against its jurisdiction, the court distinguished admissibility
as a matter independent from both jurisdiction and merits. See also Military and Paramilitary Activities in
and against Nicaragua, Jurisdiction and Admissibility, Judgment of 26 November 1984, ICJ Reports 1984,
p. 429, para. 84. This has been affirmed in SGS v Philippines, Decision on Objections to Jurisdiction, 29
January 2004, ICSID Case No. ARB/02/6, para. 154. In contrast, the arbitral tribunal in Enron v. Argentina,
Decision on Jurisdiction, 2 August 2004, ICSID Case No. ARB/01/3, para. 33 found that “[t]he distinction
between jurisdiction and admissibility does not appear to be necessary in the context of the ICSID Conven-
tion, which deals only with jurisdiction and competence ().

7 Paulsson, Jurisdiction and Admissibility, p. 616.
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or merits. It does not question the existence of the tribunal’s power but challenges the
right of the applicant to invoke it in the circumstances of the case.*”® Non-admissibility
means that the court or tribunal cannot hear a case now, but could do so in the future.
Once the defect is cured, the application may be successfully brought before the tribunal
at a later date.” On the other hand, when a tribunal has no jurisdiction in a dispute, the
defect cannot be cured in relation to that particular dispute as framed and presented to the
tribunal.

The distinction between jurisdictional and procedural provisions also becomes apparent as
regards the possibility to annul a ruling under the ICSID Convention. Annulment within
the context of the ICSID system is the primary avenue the Convention provides to chal-
lenge an award. The possibility to annul an award is limited to five specific grounds. Ac-
cording to Article 52 (1) (b) of the ICSID Convention, an award can be annulled if the
tribunal has manifestly exceeded its powers. A manifest excess of powers will be found

inter alia where an ICSID tribunal adjudicates a case without having jurisdiction.* I

n
contrast, disputes as to the correct application of procedural provisions are not subject to
annulment.

Procedural and jurisdictional dispute settlement provisions thus present different obstacles
to the determination of a claim. While the criterion of jurisdiction determines the limits of
the power of the tribunal as defined by the consent of the parties, admissibility conditions
determine the possibility of the tribunal to exercise given jurisdictional power. This does
however not mean that jurisdictional provisions are mandatory, while admissibility crite-
ria are permissive and may therefore be neglected. The effect of non-compliance is a lack

of jurisdiction in one case and non-admissibility in the other. Thus, compliance is re-

quired both as regards jurisdictional and admissibility requirements listed in a BIT.

398 Shihata, The Power of the International Court to Determine its Own Jurisdiction, p. 107. See also

Markert, Streitschlichtungsklauseln in Investitionsschutzabkommen, p. 117.
% Amerasinghe, Jurisdiction of International Tribunals, p. 243.
400 Vivendi v. Argentina, Decision on Annulment, 3 July 2002, ICSID Case No. ARB/97/3, para. 72.

101



B. Arguments Relating to the Application of Most-Favoured-Nation Clauses to Proce-

dural Dispute Settlement Provisions

This Chapter highlights the role of dispute settlement in BITs and demonstrates that this
role combined with the function of MFN clauses to establish equal competitive opportuni-
ties argues in favour of applying MFN clauses to procedural provisions. It follows an in-
terpretation of MFN clauses according to the Vienna Convention on the Law of Treaties,
which leads to the same result. Next, the chapter gives an overview of domestic and ICJ

jurisprudence dealing with MFN clauses.

I. Interpretation of Most-Favoured-Nation Clauses According to the Vienna Convention

Bilateral investment treaties are subject to the rules of interpretation codified in the Vien-
na Convention on the Law of Treaties. The principal rule for treaty interpretation is

framed in Article 31 (1) VCLT, which states:

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and

purpose.”

Article 31 (1) names as primary means of interpretation the plain meaning, the context
and the object and purpose of the treaty. There is no hierarchical structure between the
means of interpretation mentioned in that article, the interpretation of treaties by applying
the methods of interpretation enumerated in Article 31 (1) being intended to be a “single

~401 et Article 31 (1) establishes as the basis of interpretation the

combined operation
ordinary meaning rule, which means that the starting point for treaty interpretation is the
determination of the meaning of the treaty text.*”> Notably, it is not possible to give an

interpretation valid for all existing most-favoured-nation clauses, rather it is necessary to

401
402

Yearbook of the International Law Commission 1966, vol. II, pp. 219, 220.

Yearbook of the International Law Commission 1966, vol. II, p. 220, Herdegen, Interpretation in
International Law, Law, in: Wolfrum, Riidiger (ed.), Max Planck Encyclopedia of Public International Law,
para. 11. This has been held continuously by the ICJ — see for example the Territorial Dispute (Libyan Arab
Jamahiriya/ Chad), Judgment of 3 February 1994, ICJ Reports 1994, p. 22, para. 41: “Interpretation must
be based above all upon the text of the treaty.”
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interpret each clause separately. Nevertheless, it is possible to make some general state-

ments which are valid for the majority of clauses.

1. The Wording of Most-Favoured-Nation Clauses

Concerning their relationship to dispute settlement provisions, MFN clauses can be divid-
ed into three major groups. There is one category of clauses that explicitly excludes dis-
pute settlement from their scope. The 2006 Canada-Peru BIT provides in Annex B.4 that
most-favoured-nation treatment shall not encompass dispute resolution mechanisms,

providing that:

,For greater clarity, treatment ‘with respect to the establishment, acquisition, expan-
sion, management, conduct, operation and sale or other disposition of investments’
referred to in paragraphs 1 and 2 of Article 4 does not encompass dispute resolution

mechanisms [...] that are provided for in international treaties or trade agreements.”

In addition, the MFN clause is situated in Section B of the Canada-Peru BIT titled “Sub-
stantive Obligations” and thus clearly separated from Section C, which deals with dispute
settlement. Another example is the interpretative statement on the scope of application of
the MFN clause in the final draft text of the Central America Free Trade Agreement
(CAFTA-DR), which expressly provides that international dispute resolution procedures
shall not be encompassed by the clause. The parties to the CAFTA-DR, referring explicit-
ly to the Maffezini case, included a footnote providing that the MFN clause included in

the investment chapter did not encompass international dispute resolution mechanisms.**?

403 Footnote 1 of the draft text of the CAFTA-DR provided:

“The Parties agree that the following footnote is to be included in the negotiating history as a reflection of
the Parties’ shared understanding of the Most-Favored-Nation Treatment Article and the Maffezini case.
This footnote would be deleted in the final text of the Agreement. The Parties note the recent decision of the
arbitral tribunal in Maffezini v. Kingdom of Spain, which found an unusually broad most-favored-nation
clause in an Argentina-Spain agreement to encompass international dispute resolution procedures. [...] By
contrast, the Most-Favored-Nation Treatment Article of this Agreement is expressly limited in its scope to
matters “with respect to the establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.” The Parties share the understanding and intent that this clause
does not encompass international dispute resolution mechanisms such as those contained in Section C of
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A similar footnote was included by the negotiators of the draft Free Trade Agreement of
the Americas (FTAA).***

A second category of clauses explicitly extends its scope to dispute settlement provisions.
In that respect, two approaches can be distinguished. According to one approach, the im-
plementation of rights is explicitly enumerated as a field of application of the clause. This
approach has been chosen in the 2001 Austria-Saudi Arabia BIT, which provides in Arti-
cle 3 (3):

“Each Contracting Party shall accord the investors of the other Contracting Party in
connection with the management, operations, maintenance, use, enjoyment or dis-
posal of investments or with the means to assure their rights to such investments
like transfers or indemnifications or with any other activity associated with this in
its territory, treatment not less favourable than the treatment it accords to its inves-

tors or to the investors of a third State, whichever is more favourable.”**

An alternative model is to explicitly make reference to those articles in the BIT to which
most-favoured-nation treatment shall apply, thus also referring to the dispute settlement
provisions of the BIT. This approach has been chosen in the 1991 UK Model BIT, the
MEFN clause of which provides:

(1) “Neither Contracting Party shall in its territory subject investments or returns of
nationals or companies of the other contracting Party to treatment less favourable
than that which it accords to investments or returns of its own nationals or compa-
nies or to investments or returns of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies of
the other Contracting Party, as regards their management, maintenance, use, enjoy-

ment or disposal of their investments, to treatment less favourable than that which it

this Chapter, and therefore could not reasonably lead to a conclusion similar to that of the Maffezini case”
(see http://www.asil.org/ilib/ilib0703.htm#t1).

404 Third Draft FTAA Agreement, November 21, 2003, note 13.

403 Emphasis added by the author.
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accords to its own nationals or companies or to nationals or companies of any third
State.

(3) For the avoidance of doubt it is confirmed that the treatment provided for in par-
agraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of this

Agreement.“o6

The peculiarity which distinguishes this model clause from others is its paragraph 3, ac-
cording to which the MFN clause is applicable to Articles 1 to 11 of the BIT. These Arti-
cles include definitions, substantive treatment standards and provisions on State-State and
investor-State dispute settlement. The Articles to which the MFN clause cannot be ap-
plied (Articles 12 to 14) are the final treaty provisions concerning the treaty’s territorial
extension, its entry into force, duration and termination. This formulation clarifies the
scope of the clause in a way which leaves no doubt that it shall be applicable to substan-
tive as well as procedural treatment standards as guaranteed in Articles 1 to 11. The enu-
meration of fields of application in paragraph 2 can therefore not serve as a restriction of
the clause’s scope.

It has been argued that one can infer from paragraph 3 by an argumentum e contrario that
in case such a clause is not inserted in a BIT, the clause cannot be applied to dispute set-
tlement provisions.”” Yet the formulation “for the avoidance of doubt” implies that the
United Kingdom did not necessarily believe that it was departing from a general rule but
only inserted paragraph 3 to ensure a correct interpretation.*®

However, most BITs remain silent on the issue whether dispute settlement provisions fall
within the scope of provisions which can be incorporated through the MFN clause. The
question whether dispute settlement provisions shall be covered by the clause only arises
with regard to this third group, which does not make explicit reference to dispute settle-

ment provisions. This category can further be divided into clauses that enumerate specific

406 Article 3 of the United Kingdom Model BIT. For further examples see Article 3 of the UK-Albania
BIT, Article 3 of the UK-Venezuela BIT, Art. 3 of the Ethiopia-UK BIT and Article 3 of the Armenia-
Egypt BIT.

407 This was an argument of the Respondent Spain in the Maffezini case.

408 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
52.
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fields of application, with the list being either exhaustive or non-exhaustive, and others
that are worded in a general manner. Some of these general clauses, one of which was at
issue in the Maffezini case, contain a reference to “all matters subject to this Agree-
ment”.**” . In case a BIT contains a dispute settlement mechanism, the relevant provisions
are also a matter governed by the agreement.*'’ However, this does not necessarily sug-
gest that clauses not making reference to “all matters subject to this agreement” can be
interpreted as excluding dispute settlement provisions from their scope. Basically, these
treaties contain the general standard that treatment granted to investors and investments
from third states must be extended to the beneficiary. For example, the ASEAN Frame-
work Agreement provides: ,In relation to investments falling within the scope of this
Agreement, any preferential treatment granted under any existing or future agreements or
arrangements to which a Member State is a party shall be extended on the most favoured

»# The crucial issue is therefore the definition of

nation basis to all other Member States.
the term “treatment” that is used consistently in these clauses. Treatment can be defined
as the “(mode of) dealing with or behaving towards a person or thing”*'>. Similarly, the

tribunal in Siemens v. Argentina held that

“‘Treatment’ in its ordinary meaning refers to behavior in respect of an entity or a

41
person.”*!?

409 Article IV (2) of the Spain-Argentina BIT provides: “In all matters subject to this agreement, such

treatment shall be no less favourable than that accorded by each Party to investment made in its territory by
investors of a third country.”

410 Gas Natural v. Argentina, Decision on Jurisdiction, 17 June 2005, ICSID Case No. ARB 03/10,
para. 30; Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.
ARB/03/19, para. 58.

4l Article 8 (2) of the ASEAN Framework Agreement. In Article 8 (1), the agreement contains a
most-favoured-nation clause with a non-exhaustive list of fields of application, which is however only ap-
plicable to “all measures affecting investment including but not limited to the admission, establishment,
acquisition, expansion, management, operation and disposition of investments”. While this provision is ap-
plicable to measures of the host State, Article 8 (2) specifically deals with treatment granted in third-party

treaties.

412 The Concise Oxford Dictionary, p. 1142.

3 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
85.
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Within the context of investment, the term includes the rights and privileges granted and
the obligations and burdens imposed by a Contracting State on investments.*'* Treatment
therefore broadly refers to the way host States act and to standards they apply in relation
to investments and investors,i.e. to the entire legal regime that applies to investments and
investors.*"” It can refer to unilateral measures including domestic legislation as well as to
standards of investor protection set out in bilateral or multilateral investment agreements
concluded with third States. There is therefore no textual basis to say that ‘treatment’ does
not encompass the host state’s acceptance of international arbitration.*'® Referring to the
entire legal regime that an investor is exposed to, the term cannot be understood as limit-
ing the scope of a most-favoured-nation clause to substantive provisions of a BIT.*"

Other bilateral investment treaties contain a narrower formulation of the most-favoured-
nation clause, limiting the application of the clause to specified matters. These clauses
enumerate certain fields of application of the most-favoured-nation clause in a closed list
and are typical for U.S. and Canadian bilateral investment treaties and the NAFTA.*'® The
scope of this category of most-favoured-nation clauses is limited to, for example, treat-
ment with respect to the “establishment, acquisition, expansion, management, conduct,

. . .. 419
operation and sale or other disposition”

of an investment. It has been held by the Plama
tribunal that such formulation implies that the MFN clause only applies to substantive
rights and excludes dispute settlement from its scope.**” On the other hand, the closed list
in the MAI which referred to the “establishment, acquisition, expansion, maintenance,

use, enjoyment and sale or other disposition of investments” was considered by several

4 Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.

ARB/03/19, para. 55.

415 Dolzer/ Stevens, Bilateral Investment Treaties, p. 58.

416 Renta 4 v. Russian Federation, Award on Preliminary Objections, 20 March 2009, SCC Case No.
24/2007, para. 101.

417 See also Chukwumerije, p. 632; Schill, Most-Favored-Nation Clauses as a Basis of Jurisdiction,
JWIT 10 (2009), p. 206; Schill, Multilateralizing Investment Treaties, BJIL 27 (2009), p. 550; Siemens v.
Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para. 85.

418 Some recent examples of US and Canadian treaties containing such a narrower clause are the US-
Chlle FTA (2003), the US-Singapore FTA (2003) and the Canada-Chile FTA (1997).

419 See Article 4 of the 2004 US Model BIT and Article 4 of the 2004 Canadian Model BIT.

Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, paras
201, 203. See also UNCTAD, Bilateral Investment Treaties 1995-2006, p. 41; Radi, The application of the
most-favoured-nation clause, p. 767.

420
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delegations to be a comprehensive one whose terms were designed to cover all activities
of investors and their investments for both the pre-and post-establishment phases.**'
Moreover, the Suez-AWG tribunal found that the right to have recourse to international
arbitration was “very much related to investors’ ‘management, maintenance, use, enjoy-
ment, or disposal of their investments.”” The Suez-AWG tribunal found the clause to be
“particularly related to the maintenance of an investment”, since that term included the
protection of an investment.**> Another option is to subsume dispute settlement under the
“management” of an investment. Since the possibility to have recourse to a dispute set-
tlement mechanism is vital for the effective administration of corporate concerns and

423 the notion of

“management” can be defined as the administration of business concerns,
“management” of investments should also be interpreted as encompassing dispute settle-
ment.

There is also a category of MFN clauses which contain a merely illustrative list of fields
of application. For example, the MFN clause of the Energy Charter Treaty is applicable to
investment activities including certain enumerated activities. The German model BIT
states that MFN treatment applies to covered investments and investment activities of in-
vestors and specifies in paragraph 3 of the Protocol that investment “activities” within the
meaning of Article 3 (2) of the treaty means “particularly, but not exclusively,” the man-
agement, maintenance, use, enjoyment and disposal of an investment. Given that dispute
settlement is related to the management and maintenance of an investment, such open def-
inition must a fortiori be interpreted as covering dispute settlement provisions.

Summing up, although the specific wording of an MFN clause has to be taken into ac-
count, as a rule, the language of MFN clauses can be interpreted as encompassing proce-
dural dispute settlement provisions. Clauses referring to the possibility to invoke dispute
settlement provisions are unambiguous in this regard. However, those clauses that do not
make such reference can as well be applied to dispute settlement since the notion of

treatment covers the legal rules that govern dispute settlement proceedings. The terms of

421
422

Muchlinski, The Rise and Fall of the Multilateral Agreement on Investment, p. 1043.

Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.
ARB/03/19, para. 57 (referring to Article 3 (2) of the Argentina-UK BIT).

3 Oxford Concise Dictionary, p. 614.
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“management” or “maintenance” of an investment also encompasses its protection
through dispute settlement. However, States have the possibility to explicitly exempt dis-
pute settlement provisions from the application of the MFN clause, which has been done
in a number of recent treaties. This demonstrates that reservations are a key technique to
preserve flexibility in the pursuit of national policy objectives or to preserve the recipro-

cal nature of an agreement.***

2. The Ejusdem Generis Principle

Concerning most-favoured-nation clauses, the ejusdem generis principle is another im-
portant device of interpretation. According to the ILC Draft Articles on MFN clauses, the

ejusdem generis principle implies that

“The beneficiary State acquires the rights only in respect of persons or things which

are specified in the clause or implied from its subject-matter.”**

It follows from this principle that in case a most-favoured-nation clause contains an enu-
meration of specific fields of application, such as NAFTA or the U.S. Model BIT, the
clause can only be applied to matters of the same kind as indicated by the specifically
enumerated matters, ejusdem generis meaning “of the same kind” or “of the same catego-

ry”. In the words of the Plama tribunal,

“when a general word or phrase follows a list of specifics, the general word or

phrase will be interpreted to include only items of the same type as those listed.”**

424
425

For details see UNCTAD, Preserving Flexibility in IIAs: The Use of Reservations.

Article 9 (2) of the ILC Draft Articles. This can also be inferred from the Ambatielos case, in
which the Arbitral Commission stated that the most-favoured-nation clause could only be applied to “mat-
ters belonging to the same category of subject as that to which the clause itself relates” (107).

426 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
189. See also McNair, 393: “general words when following (and sometimes when preceding) special words
are limited to the genus, if any, indicated by the special words.”
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If the most-favoured-nation clause does not indicate specific fields of application, its ap-
plication must be limited to matters governed by the basic treaty. While a clause granting
most-favoured-nation treatment “in all matters subject to this Agreement” clearly requires
that the basic treaty contains a provision concerning the subject-matter of the invoked
benefit, a formulation only referring to “treatment” as for example in the German and the
United States Model BIT is less unequivocal. However, most-favoured-nation clauses can
only operate in the context of the treaty in which they were inserted. Therefore the scope
of most-favoured-nation clauses is limited ratione materiae to the subject-matter of the
relevant treaty.*?’ A most-favoured-nation clause can therefore not be applied if the right
claimed under it does not relate to the same subject-matter as the treaty containing the
clause. For example, if a most-favoured-nation clause is included in a commercial treaty,
a State cannot claim the extradition of a criminal on the grounds that the treaty partner has
agreed in a third-party treaty to extradite criminals.**®

The ejusdem generis principle is not an isolated principle of interpretation, but is rather a
tool that can be employed in order to discern the common intention of the parties as re-
gards the intended fields of application of the clause, as expressed in the treaty text.*” It
is therefore not an additional method of treaty interpretation detached from the methods

laid down in the Vienna Convention, but can in fact only be applied within the analysis of

the wording of the relevant most-favoured-nation clause.

3. The Context

The context of a treaty comprises, inter alia, the treaty text including its preamble and

annexes, and any agreement relating to the treaty which was made between all the parties

430

in connection with the conclusion of the treaty.”” Together with the context, other factors

including any subsequent agreement between the parties regarding the interpretation of

427 Dolzer/Stevens, Bilateral Investment Treaties, p. 66; Braunkohlen Briket Verkaufsverein Gesell-

schaft v. Goffart €s qual., Cour de Cassation Civile, judgment of 22 december 1913, Recueil Dalloz 1915,
1-4, 4; d’Oldenbourg v. Serebriakoff, Cour de Paris, 8 june 1935, in Revue Internationale de Droit Interna-
tional Public 1937, 475-476, 476.

428 See McNair, The Law of Treaties, p. 287.

429 McNair, The Law of Treaties, p. 287.

0 Article 31 IT VCLT.
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the treaty or the application of its provisions shall be taken into account.*' As an example
of such a subsequent agreement which was agreed upon after the decision in the Siemens
case, Argentina and Panama exchanged diplomatic notes with an interpretative declara-
tion on the MFN clause included in their 1996 investment treaty stating that the MFN
clause shall not be applicable to dispute settlement clauses.**

In investment arbitration cases, contextual arguments have been brought forward with re-
gard to the inclusion of specific MFN clauses, specifically negotiated provisions, treaty

practice and exceptions.

a. Specific Most-Favoured-Nation Clauses

In addition to the general most-favoured-nation clause, many bilateral investment treaties
include most-favoured-nation clauses in relation to specific matters, especially as regards
the determination of the consequences of war, armed conflict, revolution, state of national
emergency or similar events which may occur in the host state. These clauses may include
conditions of restitution, indemnification, compensation or other settlement. For example,
Article 4 (4) of the 2004 German Model BIT contains a specific most-favoured-nation
clause which is applicable to investors suffering damages in case of war, military conflict
or revolution, requiring that in such cases, any restitution, indemnity or compensation
shall be based on the most-favoured-nation standard.*’ Tt has been argued that the inclu-
sion of specific most-favoured-nation clauses has the effect of excluding from the scope
of the general clause those sectors which are not covered by the specific clause, the argu-
ment being that otherwise the specific clauses would be deprived of effect and therefore
be superfluous.** In Siemens v Argentina, Argentina argued that the principle of effective

interpretation required giving an effect to the specific most-favoured-nation clauses of

a1 Article 31 III VCLT.

432 See National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration,
para. 85.

3 See also, inter alia, Article 7 of the 1993 Bolivia-Peru BIT; Art. IV (1) of the 1995 US-Nicaragua

BIT; Art. 8 of the 1991 Australia-Vietnam BIT; Art. 5 of the 1993 China-Uruguay BIT; Art. 4 (1) of the
1993 Hungary-Czech Republic BIT; Art. 4 (1) of the 1993 UK-Honduras BIT; Art. 7 of the 1993 Argenti-
na-Venezuela BIT; Art. 4 (1) of the 1999 US-Bahrain BIT; Art. 5 (3) of the 1993 France-Algeria BIT; Art.
12 (1) of the 2004 Canada Model BIT; Article 12 (1) ECT.

See Argentina’s argumentation in Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004,
ICSID Case No. ARB/02/8, para. 87.
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BITs, which would be superfluous if the general most-favoured-nation clause was consid-
ered applicable for all fields covered by the treaty. However, the specific fields of applica-
tion of the most-favoured-nation clause do not serve to exclude any other fields of appli-
cation from the scope of the general clause. The fact that all treaties, in addition to the
clauses applying in a specific context, contain a general most-favoured-nation clause indi-
cates that the specific most-favoured-nation clauses are rather meant as a clarification that
the most-favoured-nation treatment standard is also applicable in certain domains, not as
an exclusion of most-favoured-nation treatment in other not specifically mentioned are-
as.”> For example, as regards the clauses governing compensation for losses from armed
conflict, which often refer to compensation not less favourable than that granted to na-
tionals or other foreign investors, this formulation serves to clarify that there is no abso-
lute right to compensation. Moreover, the consequences of violent disturbances and strife
in the host country are a matter of special interest to investors, which explains the inclu-
sion of a specific provision granting certain treatment standards applicable under such cir-
cumstances. Specific most-favoured-nation clauses are thus rather intended to place em-
phasis on most-favoured-nation treatment in specifically important matters than to ex-

436

clude the application of the general clause in other fields.”™” This becomes even more evi-

dent in the formulation used in some specific most-favoured-nation clauses, which explic-

itly refer only to “matters covered in this Article”*’.

b. Specifically Negotiated Provisions

Some tribunals have indicated that certain treatment standards must be deemed to be spe-
cifically negotiated by the contracting parties.®® The specific negotiation and detailed
regulation of certain treatment standards could be assumed to provide the context against

which a most-favoured-nation clause should be interpreted. The specific negotiation of

3 Accordingly, the Siemens tribunal dismissed Argentina’s argument, arguing that while the specific

clause at issue contained a reference to “matters covered in this article”, the general clause did not contain
such reference (Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8,
para. 89).

436 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, paras
89, 90.
7 See Article 4 (4) of the Argentina-Germany BIT.

8 Tecmed S.A. v. Mexico, Award, 29 May 2003, ICSID Case No. ARB (AF)/00/2, para. 69.
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provisions could be viewed as indicating that the parties to the treaty did not intend these
standards, which embody a specific party intention, to be overridden by the relevant most-
favoured-nation clause. However, the less favourable treaty provisions in the basic treaty
are not the context against which an MFN clause should be read.* Applying this princi-
ple would make the most-favoured-nation clause virtually redundant since all provisions
of a treaty embody a certain party intention. The MFN clause could therefore only be ap-
plied with respect to unilateral behaviour, but not to treatment standards granted in trea-
ties, which are always the result of negotiations. One can however not follow from the
fact that a certain provision was negotiated by the parties that it was the parties’ intention
to exempt the respective provisions from change by means of the most-favoured-nation
clause. It is rather exactly the object of a most-favoured-nation clause to level the ad-
vantages of specific negotiation. This is underlined by the decisions in the Pope & Talbot
and the ADF cases, where the State parties had given a clear and detailed expression of
their intention about the scope of the fair and equitable treatment clause in a note on in-
terpretation of the Free Trade Commission. The tribunals did not argue that this note indi-
cated that the scope of the most-favoured-nation clause should be limited so as to exclude
its application to more favourable fair and equitable treatment clauses.** In consequence,
the scope of the dispute settlement provisions of the basic treaty is irrelevant for the inter-
pretation of the scope of the MFN clause. It is rather the scope of the MFN clause itself

that has to be examined.

c. Treaty Practice

In its broader sense, systematic treaty interpretation comprises the consideration of texts

441

and events outside the framework of a treaty.”" Thus, arbitral tribunals have sometimes

referred to the practice of the contracting States in treaties different from the treaty con-

9 See also dissenting opinion of Charles N. Brower, Austrian Airlines v. The Slovak Republic, 9

October 2009, UNCITRAL ad hoc arbitration, para. 7.

o See below Part IV A.L3.

il Herdegen, Interpretation in International Law, in: Wolfrum, Riidiger (ed.), Max Planck Encyclo-
pedia of Public International Law, para. 12.
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taining the most-favoured-nation clause in question.**? Their analysis was based on the
inconsistency that can be observed in treaty practice as regards the content of investment
treaty provisions, which they interpreted as a sign that there was no public policy on the
side of the host State. They interpreted this lack of public policy as an indication for the
applicability of the most-favoured-nation clause. One can however generally not follow
from variations in the BITs concluded by one State how that State interpreted the scope of
the most-favoured-nation clause.

One explanation for inconsistent treaty practice is a change in policy.**> When varying
treatment standards can be explained with policy change, the application of the most-
favoured-nation clause is an efficient instrument providing the granting State with the
possibility to extend its change in policy to all treaty partners without having to renegoti-
ate all treaties. However, the varying content of BITs does not necessarily signify a turn
away from a certain policy. The reason for different standards may also be that BIT nego-
tiations often do not take place on an equal footing, especially when the treaty is conclud-
ed between a mainly capital-exporting and a mainly capital-importing country. The start-
ing point of negotiations is usually the respective model BIT of the capital-exporting
country, which capital-importing countries try to modify according to their interests in the
negotiations.*** Capital-importing countries may be able to assert more of their interests
in negotiations with one treaty partner than with the other. Another reason for different
standards is that it may depend on the treaty partner which clauses are considered neces-
sary elements of a BIT. States may also be willing to make concessions to different de-
grees in order to attract investments depending on the nature and scope of investments
emanating from the relevant treaty partners, i.e. on the number of investors that are al-

ready present from the respective countries and the type of investments made by these

442 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, paras
58, 59; Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
105.
443 For example, the Maffezini tribunal concluded that Argentina had abandoned its prior policy of
requiring an eighteen-month waiting period and had begun to accept dispute settlement mechanisms requir-
ing no such waiting period Maffezini (Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID
Case No. ARB/97/7, para. 57).

e Vandevelde, The Bilateral Investment Treaty Program of the United States, p. 211.
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investors.**® Different State practice can thus be ascribed to various reasons, inter alia the
different starting points for negotiations resulting from differences in the used model
BITs, the negotiating power of the respective treaty partners, and the number and type of
involved investors. Thus, different provisions generally do not allow an inference on the
parties’ interpretation of the scope of the relevant most-favoured-nation clause. Moreover,
the reasoning of the tribunals in Maffezini and Siemens as regards the implications of
State practice is contradictory since a public policy could only be affirmed in case a State
had a totally uniform treaty practice, which can hardly ever occur since the most-
favoured-nation standard only becomes relevant in cases where the BITs concluded by
one country contain varying standards; there must therefore be at least one treaty which
contains a more favourable provision. Since in the view of both tribunals, the State is pre-
cluded from relying on the public policy exception in case of inconsistent treaty practice,
it will hardly ever be possible for a State to rely on public policy. Thus, the reliance on
State practice in order to decide whether the State pursues a sensitive issue of public poli-

cy can hardly be regarded as fertile.

d. Exceptions to Most-Favoured-Nation Treatment

The inclusion of exceptions to most-favoured-nation treatment can serve as a contextual
argument to extend the application of the clause to all fields that are not explicitly covered
by those exceptions. MFN clauses are usually subject to at least two exceptions, one relat-
ing to more favourable treatment accorded due to membership in a regional economic in-
tegration organizations, and the other relating to advantages offered to a third country un-
der a double taxation agreement. Some BITs also exempt dispute settlement provisions
from the application of the most-favoured-nation clause. The existence of exceptions to
MFN treatment is an indication that the standard can be applied to all fields covered by

the treaty that are not listed as an exception.**°

s This can be demonstrated by comparing the dispute settlement clauses that were relevant in the

Siemens case. Although both treaties were concluded in 1991, the Argentina-Chile BIT did not include a
domestic litigation waiting period, while the Argentina-Germany BIT did contain such a requirement.

46 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
85; RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute of the Stockholm
Chamber of Commerce, Case No. V 079/2005, para. 135; National Grid v. Argentina, Decision on Jurisdic-
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4. The Object and Purpose

The aim of teleological interpretation is to find out whether the object and purpose of the
treaty or of a treaty provision suggests anything for the meaning of that provision. Ac-
cordingly, both the object and purpose of a given treaty in its entirety as well as of the in-
dividual treaty clause play a role in treaty interpretation. Teleological interpretation in-
volves first the identification of the object and purpose of the treaty and its provisions and
in a second step the assessment how the object and purpose of the treaty influences the
understanding of the meaning of the relevant provision and the choice of a meaning that
best promotes this object.*” It is to be assumed that the single treaty norm has an object
of its own which contributes to the attainment of the overall object of the treaty.**® As far
as the object and purpose of a treaty is clearly indicated in the treaty text, an interpretation
of a treaty provision which contributes to the achievement of the overall aim of the treaty
is to be preferred.**

The object and purpose of a treaty can primarily be gathered from the text of the treaty
and from its preamble rather than from a real or presumed party intention.*® This is espe-
cially true with regard to bilateral investment treaties, which are negotiated in a way dif-
ferent from the much more complex and usually better documented processes of negotiat-

ing multilateral treaties™"

. BIT negotiators tend to use existing models with standardized
language that is taken from earlier treaties, without explicitly discussing every single
clause or issuing notes of interpretation.**> Therefore a party intention that a certain provi-

sion was meant to operate in a certain way can hardly ever be proved.

tion, 20 June 2006, UNCITRAL arbitration, para. 82, referring to the principle of expressio unius est exclu-
sio alterius.

ad Schollendorf, Die Auslegung vdlkerrechtlicher Vertrdge in der Spruchpraxis des Appellate Body,
pp- 52, 53.

i Bernhardt, Die Auslegung volkerrechtlicher Vertrage, pp. 88, 89.

49 Dahm/ Delbriick/ Wolfrum, Vélkerrecht, § 153, p. 644.

450 Sinclair, The Vienna Convention, p. 127; Heintschel von Heinegg in: Ipsen, Volkerrecht, § 11 pa-
ra. 15.

»1 Wilde, The Umbrella Clause, p. 217.

2 Wilde, The Umbrella Clause, p. 218.
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The essential function of the MFN clause is to guard against present or future discrimina-
tion by host countries and to guarantee equality of the legal conditions and competitive
opportunities among investors from different foreign countries.*”?

It has been argued by Respondent host countries that only the substantive treatment of
transactions of a commercial and economic nature was related to the competitiveness of
an investment and that dispute settlement in national courts did not necessarily represent

454
However,

an objective disadvantage in comparison to international dispute settlement.
the value and effectiveness of substantive provisions codified in a treaty is linked to and
largely dependent on the availability of an effective enforcement procedure. The decisive
aspect of an international dispute settlement mechanism for the investor is his possibility
to ensure that the obligations of the host country are effectively implemented. Treatment
standards and guarantees are of limited significance unless they are subject to a dispute
settlement system and, ultimately, to enforcement. Accordingly, the Arbitral Commission
in the Ambatielos case acknowledged that the administration of justice is part of the pro-
tection of traders.”” The availability of a dispute settlement system which ensures the
host coutry’s compliance with the obligations under the BIT increases the level of certain-
ty and predictability that is essential for a conducive business environment. Accordingly,
the ICSID Convention was enacted since the establishment of a rule-oriented adjudication
mechanism was regarded a “major step toward promoting an atmosphere of mutual confi-
dence and thus stimulating a larger flow of private international capital into those coun-

tries which wish to attract it.”**®

Thus, given that the substantive provisions of the treat-
ment accorded in BITs are rather scant and basic, the key of the protection of the investor
lies not only in these substantive provisions, but in the arrangements allowing for the

submission of disputes to arbitration.”” Since the effective implementation of substantive

433 For details see Part I B.I.

454 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
42; Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para. 84.

435 For details concerning the Ambatielos case, see Part VI B.IIL.1.

6 ICSID Report of Executive Directors, para. 9.

457 Orrego Vicuia, The Most-Favored-Nation Clause, in Kaufmann-Kohler/ Stucki, Investment Trea-
ties and Arbitration, p. 138.
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obligations is a central element of investment law, it also has an impact on the competi-
tive opportunities of investors.

There are several features which render international arbitration more attractive for inves-
tors than domestic proceedings and which reflect that the effective implementation of
substantive obligations has an impact on the investor’s competitive opportunities. One
reason can be terminological differences arising in national court proceedings that may
lead to misunderstandings between representatives of different legal cultures. In this re-
spect the differences between civil and common law can particularly lead to misconcep-
tions, not only as regards substantive rights, but especially concerning procedural acts
such as document disclosure, the role of witnesses and expert witnesses. Second, confi-
dentiality is perceived to be one of the principal advantages of arbitration.** The proceed-
ings take place in private, and documents, evidence, the award and the existence of the
arbitration may remain confidential. Moreover, the courts of the host State may be subject
to national bias and political pressure.*’ Even if there are no formal or informal mecha-
nisms of control and influence, domestic courts will reflect the values, but also the biases
and prejudices of their societies which may be activated when the State contends with
foreign interests.*® For this reason ICSID was designed as a neutral forum intended “to
maintain a careful balance between the interests of investors and those of host states”.*"
In case international arbitrators are not neutral, they may rather be biased in favour of the
investor since they are less close to State concerns and less likely to take account of pub-

lic policy than domestic judges.*®

The circumvention of potential bias in favour of the
State is therefore another means to protect equal competitive opportunities.
The fact that procedures are also relevant for competitive opportunities was affirmed by

the WTO Panel in US-Section 337. The case dealt with the question whether the national

438 Partasides/ Fullelove, Global Overview: An Introduction to international commercial arbitration,

in: Rowley (ed.), Arbitration World, pp. 1, 2.

459 Lamm, Jurisdiction of the International Centre for Settlement of Investment Disputes, p. 463;
Schill, Tearing Down the Great Wall, p. 83.

460 Wailde, Denial of Justice, p. 465.

4ol Report of Executive Directors on the ICSID Convention, para. 13.

462 For doubts as regards the neutrality of arbitrators see Kurtz, The Delicate Extension of MFN
Treatment to Foreign Investors, in: Weiler (ed.), International Investment Law and Arbitration, pp. 534,
544.
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treatment standard under Article II1:4 GATT required equal treatment not only regarding
substantive law, but also in terms of procedures designed to secure compliance with pa-
tent legislation. The decisive question was whether not only substantive, but also proce-
dural “laws, regulations and requirements” could be regarded as “affecting” the internal
sale of imported products within the meaning of Article I1I:4 GATT.** For the purpose of
enforcing private intellectual property rights, the United States subjected imported goods
to a separate procedure from that for domestic goods solely by virtue of their origin. In
patent infringement cases concerning imported products, proceedings were established
before the United States International Trade Commission (USITC) under Section 337.
The proceedings before the USITC differed from those before a federal district court,
which were applied when a product of United States origin was challenged on the grounds

464

of patent infringement.”" The EC maintained that the United States made an impermissi-

ble distinction between procedures applicable in patent litigation according to whether
goods which allegedly infringed US patents were imported or domestically produced.*®’
According to the EC, the differences between the rules of procedure of the dispute settle-
ment bodies amounted to less favourable treatment of the imported product within the

meaning of Article III:4 GATT since laws and regulations on the enforcement of patent

laws directly affected the sale of goods, influencing marketing prospects as well as the

403 Article II1:4 GATT provides: “The products of the territory of any contracting party imported into

the territory of any other contracting party shall be accorded treatment no less favourable than that accorded
to like products of national origin in respect of all laws, regulations and requirements affecting their internal
sale, offering for sale, purchase, transportation, distribution or use. [...]” The provision is supplemented by
an interpretative note, the relevant part of which reads: “ [...] any law, regulation or requirement [...] which
applies to an imported product and to the like domestic product and is [...] enforced in the case of the im-
ported product at the time or point of importation, is [...]subject to the provisions of Article III.”

464 In order to substantiate its assertion that the Section 337 procedure provided less favourable treat-
ment for imported products, the EC cited infer alia the inadmissibility of counterclaims, confidentiality reg-
ulations that allegedly hampered the defence of the Respondents, severe time-limits, the possibility of in
rem (instead of in personam) orders and an alleged lack of independence and expertise of decision-makers
in Section 337 cases. Moreover, they adduced that imported products, in contrast to domestic products,
could simultaneously face proceedings under Section 337 and in federal district courts and the limitation of
availability of Section 337 proceedings to United States producers. For details concerning the procedural
differences between federal district court patent actions and the procedure before the USITC see Panel Re-
port, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, paras 2.8, 3.12, 3.21-
3.46.

463 Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para
3.11.
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resulting enforcement decisions.*®® They argued that it was not possible to divorce a law
from its enforcement since it was the actual application of the law including procedural
rules that affected the sale, distribution and purchase of products within the meaning of
Article II1:4 GATT.*” Inversely, the United States argued inter alia that the national
treatment clause did not cover procedural aspects, but only substantive law.*®® They cited
as evidence the wording of the national treatment clause which referred to laws, regula-
tions and requirements and did not mention procedures and held that it was substantive
law which affected the sale, offering for sale, purchase, transportation or use of products
rather than the procedures applied to parties in adjudication of whether there was a viola-
tion of those laws.*®’

The Panel endorsed the view of the EC that the national treatment standard was applicable
to procedural regulations.*’® Apart from a reference to the wording, which made no dis-
tinction between substantive and procedural laws, and the drafing history of Article I11:4
GATT, the Panel maintained that the selection of the word “affecting” indicated that the
drafters of the Article intended to cover not only the laws and regulations which directly
governed the conditions of sale or purchase but also any laws or regulations which might
adversely modify the conditions of competition between the domestic and imported prod-

471

ucts on the internal market.”" In addition, the Panel agreed with the EC that “enforcement

procedures cannot be separated from the substantive provisions they serve to enforce”’?.
Otherwise contracting parties could thwart the national treatment standard by enforcing

substantive law that is in accordance with the national treatment standard through proce-

466 Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para
36.77. Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
36‘810. Panel Report, United States — Section 337, adopted on 7 November 1989, /6439 - 36S/345, para.
i Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
‘%7.09' Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
5.10.

4 Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
5.10.
472 Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
5.10.
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dures that are less favourable to imported products.*’? Since the Panel found that the term
“affecting” in Article III:4 meant that the drafters intended to cover any laws or regula-
tions which might adversely modify the conditions of competition between the domestic
and imported products on and since the conditions of competition were modified by dif-
fering enforcement rules, the Panel held that the use of a distinct adjudicatory process rep-
resented a denial of national treatment.

Although the case concerned the national treatment standard in a very specific wording,
the reasoning concerning its applicability to procedural requirements is partly transferable
to the most-favoured-nation standard in investment treaties. In contrast to investment cas-
es, the Claimant did not invoke more favourable international dispute settlement provi-
sions, the dispute settlement mechanism in the WTO being uniform for all member States.
The case rather concerned national procedural regulations. However, one argument of the
Panel was that the national treatment standard was applicable to procedural regulations,
since the aim of the standard to ensure equal conditions of competition could only be en-
sured in case of substantive and procedural equal treatment. Given that both the national
treatment clause and the most-favoured-nation clause aim at ensuring equality of competi-
tive opportunities, this reasoning can be transferred to the context of the most-favoured-

nation clause.*”*

The case may thus serve as a guideline insofar as it addressed the need to
prevent differential treatment both on the substantive and on the procedural plain in order
to establish equal conditions of competition. This argues in favour of applying most-
favoured-nation clauses to dispute settlement provisions.

This result is supported by the object and purpose of investment treaties. The majority of
BITs emphasizes the goal of encourageing investments. This goal is expressed in the
common title of investment treaties, which is “Treaty [...] concerning the Encouragement
and Reciprocal Protection of Investments™*”. Since bilateral investment treaties establish

as an unambiguous goal the promotion and protection of investments, it has even been

argued that any ambiguity in the provisions of the treaty should be interpreted in the light

a3 Panel Report, United States — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para.
5.10.
4 See also Ben Hamida, Clause de la nation la plus favorisée, pp. 1158, 1159.

475 See, eg, the German Model BIT.
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of this goal, namely in a way that would promote investment protection. This approach
was adopted by the tribunal in SGS v. Philippines with regard to the Philippines-
Switzerland BIT, which contained a preamble almost identical to that of the German

model BIT:

“The BIT is a treaty for the promotion and reciprocal protection of investments. Ac-
cording to the preamble it is intended ‘to create and maintain favourable conditions
for investments by investors of one Contracting Party in the territory of the other’. It
is legitimate to resolve uncertainties in its interpretation so as to favour the protec-

. . 476
tion of covered investments.”

However, a general pro-investor interpretation of BITs cannot be sustained. First, a teleo-
logical interpretation relying on the encouragement of foreign investment should not al-
ways and automatically lead to an interpretation of clauses exclusively in favour of inves-
tors since the aim of promoting investments is not a goal in itself, but is connected with
the aim to promote economic growth in the respective host countries. BITs are meant to
strike a balance between the interests of the investor and of the host State. Thus, the tribu-

nal in Amco Asia v. Indonesia argued that

“the [ICSID] Convention is aimed to protect, to the same extent and with the same

vigour the investor and the host State, not forgetting that to protect investments is to

protect the general interest of development and of developing countries™””.

The conclusion of BITs is based on the premise that economic development takes place as

478

a result of foreign direct investment ™~ and that BITs stimulate foreign investment

476 SGS v Philippines, Decision on Objections to Jurisdiction, 29 January 2004, ICSID Case No.
ARB/02/6, para. 116.
47 Amco Asia v. Indonesia, ICSID Case No. ARB/81/1, Decision on Jurisdiction, 25 September 1983,

1 ICSID Reports 389, 400, para. 23.

478 Most policymakers agree that foreign direct investment enhances economic growth and global wel-
fare. They regard foreign direct investment as a motor for development and economic cooperation. The im-
portance of foreign direct investment for economic development was for example stressed in the Monterrey
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flows*”’. BITs shall both promote the role of foreign investment and control its operations
in such a way as to ensure benefit for the host State’s economy as a “supplement to a nec-
essarily limited volume of public development finance”**. States grant international pro-
tection to foreign investment because of the potentially positive effects to their economy.
BITs are therefore intended to establish a “fair and balanced [regime] for foreign invest-

ment”481

. This aim is also reflected in typical preambles of investment treaties which,
even though not explicitly referring to public policy objectives, focus on the importance
of fostering economic cooperation among the Contracting Parties, promoting favourable
conditions for reciprocal investments and recognizing the impact that such investment
may have in generating prosperity in the host country.*** The German Model BIT pro-

vides such a typical preamble, stating

Consensus of the United Nations International Conference on Financing for Development, para. 20. A posi-
tive impact on development can at least be assumed under certain policy conditions, for example on condi-
tion that investors do not operate so as to supplant domestic investment.

479 It is unclear whether there is actually a link between the conclusion of investment agreements and
the attraction of foreign investment to the effect that BITs stimulate foreign investment flows. Economists
are divided as to whether BITs in fact significantly attract FDI. At least six factors are key determinants of
the location of foreign direct investment in a particular host State, including the size and quality of the mar-
ket, factor endowments, viz. the presence of natural resources and low wages, prices, the macroeconomic
and political stability of the country, the policy environment, viz. trade and investment policy, and geo-
graphical and infrastructural determinants (See Gallagher/ Birch, Do Investment Agreements attract In-
vestments?, pp. 964, 965). Yet there is very limited evidence of a relationship between BITs and investment
flows. The impact of BITs on the flow of foreign investment may be small and secondary to the effects of
other determinants. For example, although Brazil has not ratified any of the BITs it has signed, but has a
substantial capital inflow. UNCTAD has noted in its World Investment Report (2003), p. 89, that ,,aggre-
gate statistical analysis does not reveal a significant independent impact of BITs in determining FDI flows.
At best, BITs play a minor role in influencing global FDI flows and explaining differences in their size
among countries. See also Hallward-Driemeier, Do Bilateral Investment Treaties Attract FDI?; pp. 22, 23;
Tobin/ Rose-Ackerman, Foreign direct investment and the business environment in developing countries,
pp- 24, 31. The regulatory framework for foreign investment at best enables the flow of foreign investment.
Whether foreign direct investment actually flows into a country is dependent on economic determinants in
the host state (UNCTAD, World Investment Report, 2003, p. 18). In contrast, another study by Salacuse/
Sullivan found that the number of US BITs correlates with an increase in foreign direct investment (Sala-
cuse/ Sullivan, Do BITs Really Work?, pp. 104-111). However, this study was limited to an examination of
US BITs.

480 Broches, The Convention on the Settlement of Investment Disputes between States and Nationals
of Other States, p. 343.

8l Asante, International Law and Investments, in: Bedjaoui (ed.), International Law, p. 676.

482 UNCTAD, Bilateral Investment Treaties 1995-2006, p. 3.
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“Desiring to intensify economic co-operation between both States, Intending to cre-
ate favourable conditions for investments by investors of either State in the territory
of the other State, Recognizing that the encouragement and contractual protection of
such investments are apt to stimulate private business initiative and to increase the

prosperity of both nations [...]***’

The reference of most preambles to the increase of prosperity of both nations and to eco-
nomic cooperation, which implies beneficial effects for both treaty partners, supports an
interpretation which takes into account the interests of both the investor and the relevant
host State. With regard to ICSID tribunals, it can additionally be referred to the ICSID
Convention, which is not only an instrument to protect private foreign investment, but is
designed as a balanced instrument that shall serve the interests of investors as well as host

States.*3

The goal of economic development is explicitly mentioned as an objective of
the ICSID Convention, which recognises “the need for international cooperation for eco-
nomic development, and the role of private international investment therein”***. The link
between foreign investment and economic development is also manifested by the fact that
it was the World Bank as a development institution which initiated the drafting of the IC-

SID Convention.**

Therefore it cannot be sustained that ambiguities in investment trea-
ties should always be resolved in favour of the foreign investor in the light of the object

. . 4
and purpose of investment treaties.**’

483 German Model BIT 2005, preamble, paras 1-3.

484 Broches, The Convention on the Settlement of Investment Disputes between States and Nationals
of Other States, p. 348.

s Preamble of the ICSID Convention. The goal of economic development is also emphasised in the
Report of the Executive Directors, which provides: “In submitting the attached Convention to governments,
the Executive Directors are prompted by the desire to strengthen the partnership between countries in the
cause of economic development. The creation of an institution designed to facilitate the settlement of dis-
putes between States and foreign investors can be a major step toward promoting an atmosphere of mutual
confidence and thus stimulating a larger flow of private international capital into those countries which wish
to attract it.” (Report of the World Bank Executive Directors on the Convention, para. 9).

486 For details about the drafting process see Broches, The Convention on the Settlement of Invest-
ment Disputes between States and Nationals of Other States, pp. 342-348.

487 The Tribunal in El Paso v. Argentina, Decision on Jurisdiction, 27 April 2006, ICSID Case No.
ARB/03/15, para. 70, held that “a balanced interpretation is needed, taking into account both State sover-
eignty and the State’s responsibility to create an adapted and evolutionary framework for the development

124



MEFN clauses must therefore be interpreted in the light of the aim of BITs to increase eco-
nomic cooperation by creating a stable and transparent legal framework for investments.
An interpretation of MFN clauses which avoids discriminatory treatment both on the sub-
stantive and on the procedural level is in conformity with this overall aim of investment

treaties.

5. Party Intention

A separate investigation of the intentions of the parties as a subjective element distinct
from the text is not envisaged by the Vienna Convention on the Law of Treaties. One
problem connected with an approach focusing on the intention of the parties is that the
process of interpretation is likely to remain fruitless if there is no common intention of the

- 488
parties.

This is possible on a number of occasions, for example if the parties to a treaty
understand certain formulations in a treaty differently due to their ambiguousness or did
not think of a certain constellation when concluding the treaty, which is however covered
by the text of the treaty. This seems to be the case in a great number of bilateral invest-
ment treaties with regard to the scope of the most-favoured-nation requirement, as most-
favoured-nation clauses seem to have been included in the treaties without thorough re-
flection as to their consequences. Such difficulties can only be resolved when the inter-
preter of a treaty concentrates on the treaty’s wording.** Accordingly, the drafters of the
Vienna Convention gave preference to a textual approach to interpretation.*”® Article 31
(1) rests on the presumption that the treaty text is the authentic expression of the common

491

will of the parties,” which means that the parties’ intention has to be ascertained from

of economic activities, and the necessity to protect foreign investment and its continuing flow”. See also
Vesel, Clearing a Path Through a Tangled Jurisprudence, p. 143.

488 Fitzmaurice, The law and procedure of the International Court of Justice, BYBIL 28 (1951), pp. 3,
4; Lauterpacht, Restrictive Interpretation and the Principle of Effectiveness, pp. 76-78.

489 Schollendorf, Die Auslegung vdlkerrechtlicher Vertrage in der Spruchpraxis des Appellate Body,
p. 39.
490 Yearbook of the International Law Commission 1966, vol. II, p. 220; Bernhardt, Interpretation and
Implied (Tacit) Modification of Treaties, p. 496; Heintschel von Heinegg in Ipsen, Volkerrecht, § 11, para.
5; Dahm/Delbriick/Wolfrum, Volkerrecht, § 153, para. 4.

o1 Yearbook of the International Law Commission 1966, vol. 11, pp. 220, 221; Suez and InterAguas v.
Argentina, Decision on Jurisdiction, 16 May 2006, ICSID Case No. ARB/03/17, para. 54. The International

Law Commission expressed its view that ,.the starting point of interpretation is the elucidation of the mean-
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the text, the context and the object and purpose of the treaty. The intentions of the parties
at the time of the drafting of the text, detected by consultation of preparatory work, can
play a supplementary role of interpretation in order to confirm the results from an inter-
pretation on the grounds of Article 31 VCLT or to determine the meaning of a treaty
clause if the results of interpretation remain ambiguous or absurd.*”? The party intention
may also be taken into account within the context of the treaty.*” However, preponderant
weight should be given to the ordinary meaning of the treaty text. Thus, the emphasis
placed on the common intention of the parties at the time of the conclusion of the treaty
by tribunals in Salini v. Jordan®* and Plama v. Bulgaria®” is misleading, especially as
both tribunals focus on the common intention of the parties when inserting the provisions
to be overridden by the most-favoured-nation clause, and not on the common intention as

expressed in the text of the most-favoured-nation clause itself.

6. Principle of Contemporaneity

It is argued by the tribunal in ICS v. Argentina that in interpreting the term ,,treatment, it
would be helpful and appropriate for the interpreter to rely on the principle of contempo-
raneity.496 This principle can be taken from Article 31 (3) (c) of the VCLT, which states
that there shall be taken into account, together with the context, any relevant rules of in-
ternational law applicable in the relations between the parties. Reference to external
sources of international law may be undertaken as part of an enquiry into the ordinary

meaning of the words. The provision thus requires the interpreter to determine the ordi-

ing of the text, not an investigation ab initio into the intentions of the parties.” (Yearbook of the Internatio-
nal Law Commission 1966, vol. I, p. 220)

92 Article 32 VCLT provides: ,,“Recourse may be had to supplementary means of interpretation, in-
cluding the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31, or to determine the meaning when the interpretation
according to article 31: (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is mani-
festly absurd or unreasonable.”

493 Dahm/ Delbriick/ Wolfrum, Vélkerrecht, Vol. I/3, § 153, pp. 638, 639.

494 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
118.

493 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
197.
496 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 289.
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nary meaning of the term in the light of the general rules of international law and in the
light of current linguistic usage, at the time when the treaty was originally concluded.*’
The tribunal in ICS v. Argentina stressed that at the time of conclusion of the relevant
UK-Argentina BIT in late 1990, scholars and tribunals insisted on the autonomy of the
arbitration clause. It took as a ,,valuable indication of the prevaling view among the com-
munity of States during the period leading up to the adoption of the UK-Argentina BIT*
the Guidelines for the Treatment of Foreign Direct Investment by the Development
Committee of the World Bank of 1992. These Guidelines set up in Part III, devoted to
»treatment, the common range of substantive treatment standards, whereas ,,dispute set-
tlement™ was dealt with separately in Part V. It concluded that the parties to the BIT had
not intended the term ,,treatment™ to encompass dispute settlement provisions.

This argumentation is however not convincing. First, the background against which treaty
provisions must be interpreted are rules of international law, i.e. general principles of law
and customary international law. The World Bank Guidelines are however not a binding
legal instrument, but soft law. Moreover, even assuming that the term ,,treatment™ could
be interpreted against the background of the Guidelines, they do not offer unequivocal
guidance, since ,,expropriation® is also dealt with separately in Part IV of the Guidelines,
although its regulation is a typical substantive treatment standard. Accordingly, Part III
does not exhaustively regulate all treatment standards.

Furthermore, Article 31 (3) (c) contains no temporal provision. When reference is to be
made to other rules of international law, the question is therefore whether the applicable
provisions of international law are to be determined as at the date on which the treaty was
framed, or whether the interpreter may also refer to subsequent developments. This prob-
lem of intertemporality is a question of the intention of the parties. Notably, Thirlway
suggested that the principle of contemporaneity should be qualified by a proviso in the

following terms:

497

212.

Fitzmaurice, The law and procedure of the International Court of Justice, BYBIL 33 (1957), p.
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»Provided that, where it can be established that it was the intention of the parties
that the meaning or scope of a term or expression used in the treaty should follow
the development of the law, the treaty must be interpreted so as to give effect to that

intention.*“**®

This consideration of developments of international law may be permissible where the
parties insert provisions in their treaty which by their term or nature are evolutionary con-
cepts.499 The term ,,treatment* in the context of most-favoured-nation clauses is by its na-
ture rather a concept with an evolving meaning. Notably, it is the background of these
clauses that the parties to a treaty are aware that there are developments in international
law which may broaden the beneficial treatment accorded to investors and which they are
not aware of now. This means that the evolution in the frequency of the use of dispute set-
tlement provisions and the importance attached to it would have to be taken into account
in a contemporaneous interpretation of ,,treatment”. The principle of contemporaneity is

therefore not capable of changing the interpretation of the term “treatment®.

7. Conclusion

An examination of MFN clauses according to the principles of the Vienna Convention on
the Law of Treaties reveals that the language of MFN clauses can be interpreted as en-
compassing procedural dispute settlement provisions. Since the term “treatment” refers to
the entire legal regime that an investor is exposed to, it can generally be understood as
encompassing the dispute settlement provisions of a BIT. This result is not altered by a
contemporaneous interpretation of the term. Yet the specific wording of the relevant MFN
clause has to be examined in each case. Notably, States have the possibility to explicitly
exempt dispute settlement provisions from the application of the MFN clause. In case the
treaty contains a specific MFN clause in addition to the general one, this specific clause is
not meant to exclude application of the general clause to other fields. It is rather meant to

clarify that the most-favoured-nation principle is applicable in the specifically mentioned

498
499

Thirlway, The Law and Procedure of the International Court of Justice, p. 57.
See Namibia (Legal Consequences), Advisory Opinion, ICJ Reports 1971, p. 31, para. 53; Aegean
Sea Continental Shelf (Greece v. Turkey), Judgment, ICJ Reports 1978, p. 3, pp. 31-34, paras 75-80.

128



and possibly particularly controversial domains as well. In case the treaty contains specif-
ically negotiated provisions, this does not exclude the operation of the MFN clause either,
since it is the object of MFN clauses to extend the advantages obtained in negotiations.
An examination of the object and purpose of MFN clauses as well argues in favour of ap-
plying the clause to dispute settlement provisions. The aim of MFN clauses is to level the
competitive opportunities of investors, an aim which is best served by applying the clause

to dispute settlement provisions as well.

II. Domestic Jurisprudence®”

The application of MFN clauses to dispute settlement provisions has been rejected by a
number of domestic tribunals, for example in the Braunkohlen Brikett Verkaufsverein Ge-
sellschaft v. Goffart, eés qual Case, the Lloyds Bank v. De Ricqles and De Gaillard Case
and the National Provincial Bank v. Dollfus Case. However, the reasoning barring the
application of the relevant MFN clauses in these three cases does not argue against its ap-
plication to procedural and jurisdictional questions in investment disputes.

In the Braunkohlen Brikett Verkaufsverein Gesellschaft v. Goffart, és qual case, the Cour
de Cassation offered an interpretation of the MFN clause of the Peace Treaty of Frankfurt
of 1871, stipulating that the basis of the commercial relations between France and Ger-
many should be most-favoured-nation treatment, which should comprise the entry and
exit, customary formalities, the admission and the treatment of the subjects of the two na-

. 501
tions.

It was questionable whether German nationals could, on the basis of this clause,
invoke concessions granted to Switzerland in matters of procedure and judicial compe-

tence in a Treaty concluded by France and Switzerland in 1869. The Claimants sought to

300 For a detailed overview, see Decisions of national courts relating to the most-favoured-nation

clause, digest prepared by the Secretariat, Yearbook of the International Law Commission (1973), vol. II,
UN Document A/CN.4/269.

o Article 11 of the Treaty of Frankfurt provided:

(1) [...] le gouvernement frangais et le gouvernement allemand prendront pour base de leurs relations com-
merciales le régime du traitement réciproque sur le pied de la nation la plus favorisée.

(2) Sont compris dans cette régle les droits d’entrée et de sortie, le transit, les formalités douaniéres,
I’admission et le traitement des sujets des deux nations ainsi que de leurs agents.

129



avoid the procurement of a cautio judicatum solvi*** and evade the jurisdiction of French
courts by invoking the MFN clause in the Treaty of Frankfurt in connection with a provi-
sion in a French-Swiss Treaty according to which certain matters between French and
Swiss subjects had to be tried before tribunals in the home State of the defendant. The
Court held that while the Treaty of Frankfurt concerned the commercial relations between
France and Germany, it did not in any way touch upon questions of competence and of
procedure that may be applicable in case of commercial disputes.’” In contrast, the Con-
vention between Switzerland and France had the specific purpose of regulating the com-
petence of the judiciary.”® Since the subject-matters of the treaties were different, the
Claimant could not invoke jurisdictional provisions from the French-Swiss Treaty.”" The

court held that

“The most favoured nation clause may be invoked only if the subject of the treaty
stipulation is identical to that of the particularly favourable treaty the benefit of

which is claimed.”%

In the Lloyds Bank v. De Ricqles and De Gaillard case, the plaintiff, in order to avoid the
payment of security for costs (cautio iudicatum solvi), invoked the MFN clause of an An-
glo-French Convention of 1882 which, according to the Preamble, regulated the “com-
mercial and maritime relations of the two countries, as well as the status of their sub-
jects”, and contained a most-favoured-nation clause applying to “matters of commerce or
industry”. On the basis of this clause, Lloyds Bank claimed the benefit of the provisions
of a Franco-Swiss Treaty, which waived the requirement of giving security for costs for
Swiss nationals intending to bring suit in France. The court rejected this claim, holding

that a party to a convention of a general character such as the Anglo-French Convention

202 The cautio judicatum solvi was a security that a foreign Claimant who sued against a French de-

fendant had to furnish under French law in order to provide security for the costs of the defendant in case
they lost their case, see Beale, Harvard Law Review 26 (1913), 196.

303 Braunkohlen Briket Verkaufsverein Gesellschaft v. Goffart, és qual., Recueil Dalloz 1915, p. 4.
304 Braunkohlen Briket Verkaufsverein Gesellschaft v. Goffart, és qual., Recueil Dalloz 1915, p. 4.
305 Braunkohlen Briket Verkaufsverein Gesellschaft v. Goffart, és qual., Recueil Dalloz 1915, p. 4.

206 Braunkohlen Briket Verkaufsverein Gesellschaft v. Goffart, eés qual., Recueil Dalloz 1915, p. 1
(author’s translation).
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regulating the commercial and maritime relations of the two countries could not claim
under the MFN clause of that convention the benefits of a special convention such as the
Franco-Swiss Convention, which dealt with one particular subject, namely freedom from
the obligation to give security for costs.

The National Provincial Bank v. Dollfus case involved the attempt of the Claimant to
evade the jurisdiction of French Courts by operation of the MFN clause contained in the
Anglo-French Convention of 1882 which had already been at issue in the Lloyds Bank
case. The court held that

“[...] a most-favoured-nation clause can only be invoked if the subject matter of the
treaty containing it is identical with that of the particularly favourable treaty the
benefit of which is claimed. In the Franco-British Convention of 1882 the most-
favoured-nation clause is not made applicable in any general manner, but only in
regard to the special matters enumerated therein. [...] As the Franco-British Con-
vention of 1882 did not deal with questions of jurisdiction and procedure, it cannot
permit a British subject, by the application of a most-favoured-nation clause, to
claim the benefit of a Treaty between France and a third country relating to these

507
matters.”

The reasoning barring the application of the relevant MFN clauses in these three cases
cannot be transferred to those at issue in the investment disputes examined below. In all
three cases, the invocation of the MFN clause was rejected due to the different nature and
content of the basic treaty and the third-party treaty. While those treaties containing the
most-favoured-nation clause regulated general commercial questions without referring to
dispute settlement questions, the relevant third-party treaties dealt with the competence of
the judiciary and the execution of judgments in civil and commercial matters or with the
waiver of the procedural requirement of security for costs respectively. Thus, the cases

exemplify the rule that the scope of most-favoured-nation clauses is limited ratione mate-

07 Case decided by the Court of Appeal of Paris on July 9, 1947, see H. Lauterpacht (ed.), Annual
Digest of Public International Law Cases, Year 1947, vol 14 (1951), Case No. 79, 166.
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riae to the subject-matter of the relevant treaty. In contrast, the subject-matters of invest-
ment treaties are comparable as long as the basic treaty and the third-party treaty both
deal with dispute settlement. What the cases illustrate is that if the basic treaty does not at
all make reference to a certain treatment standard, the application of the clause to such
treaty standard is not implied from the subject-matter of the clause. The only comparable
situation in which the domestic cases could offer guidance would therefore be in case of
invocation of dispute settlement provisions in a third-party BIT where the basic treaty

containing the MFN clause would contain no dispute settlement provisions at all.

II1. ICJ jurisprudence

The nexus between substantive protection and dispute settlement has been acknowledged
by the ICJ and an arbitral commission in the Ambatielos case. The interpretation of these
judgments and other ICJ judgments has been a focal point in the argumentation of the var-
ious investment tribunals dealing with the application of the most-favoured-nation clause

to dispute settlement provisions.

1. The Ambatielos case

In that case the ICJ did not have to make a final statement about the applicability of the
relevant MFN clause to procedural provisions. Yet the majority of judges found the invo-
cation of the MFN clause in order to rely on judicial provisions at least plausible. The Ar-
bitral Commission then acknowledged that the administration of justice encompassed cer-
tain procedural standards in terms of treatment standards before courts and that these pro-
cedural treatment standards could be invoked by virtue of the most-favoured-nation

clause.

a. Facts of the Case

The Ambatielos claim involves two decisions of the ICJ and the decision on the merits of
a commission of arbitration. The Greek Claimant Nicolas Ambatielos had acquired nine
steamships from the United Kingdom that were still under construction at the time of the
conclusion of the contract in July 1919. Due to the non-compliance of the United King-
dom with delivery dates allegedly agreed upon orally between the Claimant and an agent

of the United Kingdom, the Claimant suffered substantial financial losses. As a result, he
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could not pay the mortgage interests he had granted to the British Government on some of
the ships, and the British Government initiated proceedings against him for payment of
the interests. When in 1923, the Court of Admiralty and the Court of Appeal decided in
favour of the United Kingdom, the Claimant did not pursue an appeal to the House of
Lords. Instead he claimed that the conduct of the courts and the British government dur-
ing the judicial proceedings amounted to a denial of justice and therefore to a violation of
various treaties concluded between the United Kingdom and third States incorporating
customary international law standards, which he could invoke by virtue of the most-
favoured-nation clause contained in the 1886 Anglo-Greek treaty. Attempts of the Greek
government to have the dispute settled by arbitration failed since the British government
denied the applicability of the arbitral procedure in the 1886 Anglo-Greek Treaty of
Commerce and Navigation. As a result, Greece requested the ICJ to adjudge and declare
that the United Kingdom was under an obligation to agree to refer the dispute to arbitra-

tion.

b. The Decisions by the ICJ

After the ICJ had in its first judgment of 1 July 1952 affirmed its jurisdiction under Art.
36 (1) of the ICJ Statute, it decided in its second judgment of 19 May 1953 whether the
United Kingdom was obliged to submit the dispute to arbitration. The Anglo-Greek Dec-
laration of 1926 provided that disputes about the validity of private claims, in so far as
these claims were based on the treaty of 1886 between Greece and the United Kingdom,
were to be settled in accordance with the Protocol to the 1886 Treaty, which required the
submission of such disputes to a Commission of Arbitration for binding resolution. The
Court thus had to decide whether the Greek claim could prima facie be based on the most-
favoured-nation clause included in Article X of the 1886 Greece-United Kingdom treaty.

This clause provided:

,»The Contracting Parties agree that, in all matters relating to commerce and navigation,
any privilege, favour, or immunity whatever which either Contracting Party has actually
granted or may hereafter grant to the subjects or citizens of any other State shall be ex-

tended immediately and unconditionally to the subjects or citizens of the other Contract-

133



ing Party; it being their intention that the trade and navigation of each country shall be

placed, in all respects, by the other on the footing of the most favoured nation.”

The Greek Government relied on this clause to invoke inter alia the Treaties of Peace and
Commerce concluded between the United Kingdom on the one hand and Denmark, Swe-
den and Bolivia on the other, which provided that “justice and right” or “justice and equi-
ty” should be administered to the subjects of the other party and that individuals should be
treated in accordance with international law.”*® They contended that a litigation arising
out of a commercial contract could be considered a matter relating to commerce and thus
fell within the term “all matters relating to commerce and navigation” which defined the
scope of the most-favoured-nation clause in the 1886 Treaty.”” The Government of the
United Kingdom objected that the most-favoured-nation clause of the 1886 Treaty, deal-
ing with matters of commerce and navigation, could not be invoked to claim the benefits
of provisions in other treaties concerning judicial proceedings, which formed the subject

of a separate article in the 1886 treaty”'*

. Without making a final decision whether the
claim could be based on the 1886 treaty, since this question fell within the competence of
the Arbitral Commission’'', the ICJ decided that the reliance by Greece on the most-
favoured-nation clause in order to claim benefits involving judicial proceedings was suf-

ficiently plausible to base the claim on the 1886 treaty. The Court held:

“In order to decide [...] that the Hellenic Government’s claim on behalf of Mr. Am-
batielos is ‘based on’ the Treaty of 1886 [...] [t]he Court must determine [...]
whether the arguments advanced by the Hellenic Government in respect of the trea-

ty provisions on which the Ambatielos claim is said to be based, are of a sufficiently

208 See Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953,

pp- 20, 21.

% See Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953,
p. 21.
210 See Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953,
p. 21. Article XV of the 1886 treaty provided for “free access to the Courts” for the subjects of both Con-
tracting Parties.

o See Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953,
pp- 16-19.

134



plausible character to warrant a conclusion that the claim is based on the Treaty.
[...] [T]he Hellenic Government has contended that a litigation arising out of a
commercial contract may be considered as a matter relating to commerce and thus
falling within the term ‘all matters relating to commerce and navigation’ to which
the most-favoured-nation clause [...] applies. [...] Having regard to the contentions
of the Parties with respect to the scope and effect of the most-favoured-nation
clause [...] and bearing in mind especially the interpretations of these provisions
contended for by the Hellenic Government, the Court must conclude that this is a
case in which the Hellenic Government is presenting a claim on behalf of a private
person ‘based on the provisions of the Anglo-Greek Commercial Treaty of 1886’

[...]>°"

In the view of the four dissenting judges, the ejusdem generis principle precluded the
most-favoured-nation clause from applying to judicial matters, given that the clause only
referred to commerce and navigation, while the article dealing with the administration of

. . . . . 1
justice did not contain a separate most-favoured-nation clause.’"

c. Decision by the Commisson of Arbitration

The merits of the case were decided by a Commission of Arbitration, which although
eventually dismissing the Greek claim, still in principle affirmed the applicability of the
most-favoured-nation clause to matters concerning the administration of justice. Greece
argued that it was entitled to claim for its nationals treatment in accordance with justice,
right, equity and the principles of international law, such treatment having been assured

by the United Kingdom to a number of third States. The Arbitral Commission affirmed

512

12, 22.
513

Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953, pp.

Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953, p
34 (joint dissenting opinion of Judges McNair, Basdevant, Klaestad and Read). The dissenting judges held:
“[h]aving regard to its terms, Article X promises most-favoured-nation treatment only in matters of com-
merce and navigation; it makes no provision concerning the administration of justice; in the whole of the
Treaty this matter is the subject of only one provision, of limited scope, namely, Article XV, paragraph 3,
concerning free access to the Courts, and that Article contains no reference to most-favoured-nation treat-
ment. The most-favoured-nation clause in Article X cannot be extended to matters other than those in re-
spect of which it has been stipulated.”
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the application of the ejusdem generis principle, stating that the most-favoured-nation
clause could only be applied to “matters belonging to the same category of subject as that
to which the clause itself relates.”'* Although the most-favoured-nation clause only re-
ferred to matters relating to commerce and navigation, the Commission held that the ad-
ministration of justice could be seen as a natural complementary to other treatment sub-
ject to the most-favoured-nation clause since the judicial enforcement of claims concern-
ing matters of commerce and navigation was a necessary corollary to the rights contained
in the treaty.”"> The Arbitral Commission made its finding in the light of the fact that trea-
ties of commerce and navigation usually contained provisions concerning the administra-
tion of justice, such as the right to free access to courts, which indicated that the protec-
tion of commerce and navigation was closely related to the settlement of traders’ claims.
This was also true for the Anglo-Greek treaty, which contained in Article XV the right of
subjects to free access to court. The most-favoured-nation clause relating to commerce

516 .. . .
The Commission derived further evi-

and navigation could therefore be read broadly.
dence for its interpretation from the broad formulation of the most-favoured-nation
clause, which was designed by the parties to assure most-favoured-nation treatment “in all

517
respects”.

In the words of the Commission of Arbitration,

»It 1s true that ‘administration of justice’, when viewed in isolation, is a subject-
matter other than ‘commerce and navigation’, but this is not necessarily so when it
is viewed in connection with the protection of the rights of traders. Protection of the
rights of traders naturally finds a place among the matters dealt with by Treaties of
commerce and navigation. Therefore it cannot be said that the administration of jus-

tice, in so far as it is concerned with the protection of these rights, must necessarily

S Ambatielos Case, Commission of Arbitration, UNRIAA XII, p. 107.
313 Ambatielos Case, Commission of Arbitration, UNRIAA XII, p. 107.
316 Ambatielos Case, Commission of Arbitration, UNRIAA XII, p. 107.
317 Ambatielos Case, Commission of Arbitration, UNRIAA XII, p. 107.
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be excluded from the field of application of the most-favoured-nation clause when

the latter includes ‘all matters relating to commerce and navigation’.”'®

d. Assessment

In the Ambatielos case, the ICJ ordered the United Kingdom to submit to arbitration the
dispute with Greece about whether the most-favoured-nation clause in a treaty between
the two States applied to matters of administration of justice, holding that it was at least
prima facie possible that the most-favoured-nation clause in question could be applied to
judicial matters. The Arbitral Commission then affirmed that such matters were within the
scope of the most-favoured-nation clause.

Yet although the Arbitral Commission affirmed the applicability of the relevant MFN
clause to provisions governing the administration of justice, investment arbitral tribunals
have differed on the question whether the Ambatielos case offers a basis for the applica-
bility of the most-favoured-nation clause to dispute settlement provisions. While the Maf-
fezini and the Siemens tribunals have argued that the notion of administration of justice
had a procedural connotation,”” the Salini tribunal has tried to distinguish its case from
the Ambatielos arbitration by stating that Greece had not invoked the most-favoured na-
tion-clause in order to profit from more favourable dispute settlement provisions negotiat-
ed with a third party, but in order to attain the application of certain substantive treatment
standards requiring treatment in accordance with justice, right and equity.’*® Although the
Plama tribunal admitted that the ICJ had accepted in principle that a most-favoured-
nation provision could be applied to jurisdictional matters, it still argued that the ruling

did not relate to the importation of dispute settlement provisions, but of provisions con-

o8 Ambatielos Case, Commission of Arbitration, UNRIAA XII, p. 107. Although the Commission of
Arbitration affirmed the applicability of the most-favoured-nation clause to the administration of justice, it
finally denied the extension of Ambatielos’s rights via the clause, arguing that there was no less favourable
treatment under the treaty of 1886 since the third-party treaties invoked by Greece granted justice, right and
equity only within the framework of national law and to the extent that these principles were also codified
in Article XV of the treaty of 1886.

o Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
50; Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para. 99.

520 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
112.
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cerning the substantive protection of traders which prohibited denial of justice in domestic
courts.’>! However, the benefits invoked by Greece, which were summarised by the Arbi-
tral Commission as concerning the “administration of justice”, did not only comprise the
substantive protection of traders. Rather the Commission acknowledged that the admin-
istration of justice encompassed the principle of free access to courts.’** This right of ac-
cess to courts included “the right to use the Courts fully and to avail themselves of any
procedural remedies or guarantees provided by the law of the land in order that justice
may be administered on a footing of equality with nationals of the country.”** According
to the tribunal, it applied both to physical access to courts and to the effective possibility
for the foreigner to defend his rights, including inter alia the delivery of pleadings, the
possibility of counterclaims, the right to engage Counsel, to adduce evidence, and to
lodge appeals.”* Since one of Ambatielos’s claims was that the United Kingdom had
withheld crucial documents in the judicial proceedings and refused to call a British agent
as a witness, his claims related to the free access to courts as an element of the administra-
tion of justice and thus had a procedural connotation. What was actually in question was
therefore not the substantive standards of justice, right and equity, but the importation of
these standards into the procedures followed in the British court proceedings. The Arbitral
Tribunal thus acknowledged that the administration of justice encompassed certain proce-
dural standards in terms of treatment standards before courts and that these procedural
treatment standards could be invoked by virtue of the most-favoured-nation clause. In or-
der to make this finding, the Commission of Arbitration relied both on the broad wording
of the most-favoured-nation clause, which referred to treatment “in all respects” and the
fact that the treaty containing the most-favoured-nation clause comprised a provision
dealing with the administration of justice, indicating that “all matters concerning com-
merce and navigation” also encompassed the settlement of disputes. Transposed to the

investment context, this award stands for the proposition that if an investment treaty con-

s Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
215. This reasoning was endorsed by the majority in Berschader v. Russia, Award, 21 April 2006, Arbitra-
tion Institute of the Stockholm Chamber of Commerce, Case No. 080/2004, para. 200.

52 Ambatielos Case, Commission of Arbitration, UNRIAA XII, 107.

323 Ambatielos Case, Commission of Arbitration, UNRIAA XII, 110.

524 Ambatielos Case, Commission of Arbitration, UNRIAA XII, 110.
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tains a broad most-favoured-nation clause to the effect that investments and investors of
each country shall be placed on the footing of the most-favoured-nation “in all respects”
and a provision concerning dispute resolution, the most-favoured-nation clause also ap-

plies to provisions concerning the procedural protection of investors’ rights.

2. Anglo-Iranian Oil Company Case >

Since the scope oft he MFN clause was not decisive for the outcome of the case, the deci-
sion offers only limited insight into the question whether MFN clauses can generally be

applied to dispute settlement questions.

a. Facts of the Case

The ICJ as well dealt with the scope of a most-favoured-nation clause in the Anglo-
Iranian Oil Company case, in which the jurisdiction of the Court was in question. Iran
and the British Anglo-Iranian Oil Company had concluded an oil concession agreement in
1933. When Iran enacted a law nationalising the Iranian oil industry in 1951, a dispute
arose between Iran and the British Government, which initiated proceedings against Iran
before the ICJ in May 1951.7*° Iran had accepted the jurisdiction of the PCIJ in a Declara-
tion ratified in 1932. The acceptance of jurisdiction was valid only for disputes arising
after the Declaration and based on treaties ratified subsequent to the Declaration.””” The
United Kingdom submitted that the dispute directly concerned the treaties between Iran
and certain third states, notably Denmark, which were all ratified after the declaration of

acceptance, and which the United Kingdom could invoke by means of the most-favoured-

» For a comprehensive analysis of the case, see Orakelashvili, Anglo-Iranian Oil Company Case, in:

Wolfrum (ed.), Encyclopedia of Public International Law.
526 For the historical background of the case, see Ford, The Anglo-American Oil Dispute of 1951-
1952 pp. 164-179; Ghosh, The Anglo-Iranian Oil Dispute, pp. 98-138.

There was principal disagreement between the Parties whether the jurisdiction of the ICJ only con-
cerned treaties that Iran had concluded after ratification of its declaration of acceptance under Article 36 (2)
(ratified on 19 September 1932), or whether jurisdiction of the ICJ extended to treaties concluded before the
ratification of the declaration. The ICJ followed from an examination of the text of the declaration and of
the party intention that Iran had solely accepted jurisdiction of the ICJ with regard to controversies relating
to the application of treaties ratified subsequent to the declaration (4Anglo-Iranian Oil Co. case (jurisdiction),
Judgment of 22 July 1952, ICJ Reports 1952, pp. 102-107).
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nation clause contained in two Anglo-Iranian commercial treaties of 1857 and 1903.°%*
They argued that the most-favoured-nation clause was essentially a contingent clause
without substance whose material content was determined by the third-party treaty, which
meant that the decisive treaties were ratified subsequent to the declaration. They therefore
argued that the ICJ as the successor of the PCIJ had jurisdiction under the optional clause

of Article 36 (2) of the ICJ Statute.

b. Decision of the Court

The ICJ denied jurisdiction, arguing that the basic treaties conferring a right to the United
Kingdom were those containing the most-favoured-nation clauses, which had been rati-
fied before the declaration of acceptance.’” The Court held that the third-party treaty it-
self did not create a legal relation between Iran and the United Kingdom, but was res inter

alios acta. The Court observed:

“Without considering the meaning and scope of the most-favoured-nation clause,
the court confines itself to stating that this clause is contained in the Treaties of
1857 and 1903 between Iran and the United Kingdom, which are not subsequent to

the ratification of the Iranian Declaration.”>>’

The Siemens tribunal invoked this part of the judgment to argue that jurisdiction could not

be denied on the grounds of this decision, since the denial of jurisdiction was not based on

528 The Treaty mainly relied upon was a Treaty of Friendship, Establishment and Commerce between

Iran and Denmark, signed on 20 February 1934, which provided in Art. IV that “The nationals of each of
the High Contracting Parties shall, in the territory of the other, be received and treated, as regards their per-
sons and property, in accordance with the principles and practice of ordinary international law. They shall
enjoy therein the most constant protection of the laws and authorities of the territory for their persons, prop-
erty, rights and interests.” The United Kingdom argued that the nationalization undertaken by the Iranian
government was in violation of the principles and practice of international law. Additionally, the Claimants
relied on a treaty between Iran and Switzerland of 25 April 1934 and a treaty between Iran and Turkey of 14
March 1937.

529 The Court held: “A third party treaty, independent and isolated from the basic treaty, cannot pro-
duce any legal effect as between the beneficiary State and the granting State (it is res inter alios acta).”
(Anglo-Iranian Oil Co. case (jurisdiction), Judgment of 22 July 1952, ICJ Reports 1952, p. 109) Therefore
the Treaty containing the most-favoured-nation clause was to be considered the basic treaty that established
the legal connection between the beneficiary State and the third state.

330 Anglo-Iranian Oil Co. case (jurisdiction), Judgment of 22 July 1952, ICJ Reports 1952, p. 109.
(Italics added by the author)
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the non-applicability of the most-favoured-nation clause to jurisdiction, but rather on the
timely application of treaties.”*!

Yet in its second string of argumentation, the Court made a further statement, which was
completely ignored by the Siemens tribunal. The relevant question presented by the Unit-
ed Kingdom did not only focus on the question of the time of ratification of treaties, but
related more closely to the invocation of jurisdictional provisions by operation of the
most-favoured-nation clause. The United Kingdom argued that in contrast to Denmark,
although it benefited from the substantive provisions of the treaty between Iran and Den-
mark, it had no possibility to submit disputes as to the application of this treaty before the
ICJ, which meant that it was not in the position of the most favoured nation. The Court
rejected this argument, suggesting that the most-favoured-nation clauses, whose wording
was actually rather broad, covering treatment “in every respect” or “in all respects”,”* did

not relate to jurisdictional matters. In the words of the Court,

,,The Court needs only observe that the most-favoured-nation clause in the Treaties
of 1857 and 1903 between Iran and the United Kingdom has no relation whatever to
jurisdictional matters between the two Governments. If Denmark is entitled under
Article 36, paragraph 2, of the Statute, to bring before the court any dispute as to the
application of its Treaty with Iran, it is because that Treaty is subsequent to the rati-
fication of the Iranian Declaration. This can not give rise to any question in relation

to most-favoured-nation treatment.”>>>

c. Assessment

531

96.

532

Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.

The most-favoured-nation clause in the British-Iranian Commercial Convention of 1857 provided:
“The High Contracting Parties shall engage [...] that the treatment of their respective subjects, and their
trade, shall [...], in every respect, be placed on the footing of the treatment of the subjects and commerce of
the most-favoured nation.” The Commercial Convention of 1903 provided that: “[...] British subjects and
importations in Persia, as well as Persian subjects and Persian importations in the British Empire, shall con-
tinue to enjoy in all respects, the régime of the most-favoured nation.” See Anglo-Iranian Oil Co. case (ju-
risdiction), Judgment of 22 July 1952, ICJ Reports 1952, p. 108.

>33 Anglo-Iranian Oil Co. case (jurisdiction), Judgment of 22 July 1952, ICJ Reports 1952, p. 110.
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The Anglo-Iranian Oil Company case offers no unequivocal guidance on the issue of ap-
plicability of the most-favoured-nation clause to jurisdictional questions.

What was finally decisive for the outcome of the case was not a refined analysis of the
scope of the most-favoured-nation clause, but the nature of the treaty containing the
clause as the basic treaty and its time of ratification. The major argument brought forward
by the ICJ was that the treaties containing the MFN clause were ratified previous to the
Declaration establishing the jurisdiction of the ICJ. Thus, the case must be read as deny-
ing adjudication on the grounds of the Iranian Declaration and the chronology of ratifica-
tions.

The assertion of the Court that the MFN clause had “’no relation whatever to jurisdictional
matters”, which the Plama tribunal took as evidence against applicability of MFN clauses
to jurisdictional questions®**, cannot be cited as an argument against the application of
MEFN clauses to jurisdictional matters. The Court declined jurisdiction not because it con-
sidered that an MFN clause could in principle not incorporate more favourable jurisdic-
tional provisions. Indeed its finding that the MFN clause in question had no relation to
jurisdictional matters rather indicates that the Court did not exclude that treaty rights of a
procedural nature may be part of the “treatment” guaranteed by a broadly-worded MFN
clause. Rather, the jurisdiction of the ICJ was limited by the Court’s statute in connection
with the Iranian declaration. The treaties containing the MFN clause and the third-party
treaties did not contain a reference to a dispute settlement mechanism, but jurisdiction of
the Court could only be based upon the Iranian Declaration. The case therefore does not
serve to reject the application of MFN clauses to jurisdictional provisions, but is based on
the specific circumstances of the case where consent to the Court’s jurisdiction could not
be based on the MFN clause in connection with third-party BITs, but only on the Iranian
Declaration under Art. 36 (2) ICJ Statute.

>34 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
214.
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3. Rights of U.S. Nationals in Morocco case™’

Although the Court affirmed the applicability of the MFN clause to jurisdictional provi-
sions, neither can this judgment be used as a guideline since the question was not decisive

for the outcome of the case and therefore not subject to a detailed examination.

a. Facts of the Case

In order to obtain the right to exercise consular jurisdiction in the French zone of Moroc-
co, the United States invoked the most-favoured-nation clauses contained in the agree-
ment between the United States and Morocco of 1936°*° and in the Madrid Convention of
1880°%", together with the General Treaty between France and the United Kingdom of
1856 and the Treaty of Commerce and Navigation between France and Spain of 1861,
which both provided for consular jurisdiction in civil and criminal cases in which British
or Spanish nationals, respectively, were defendants. In contrast, it was provided in the
1936 treaty between France and the United States that the United States should only have
consular jurisdiction for disputes between American citizens, but not in mixed disputes in
which the defendant was American. However, Spain and the United Kingdom had already
renounced their capitulatory privileges.”*® The United States nevertheless claimed that it
was entitled to continue to exercise consular jurisdiction in mixed disputes on the theory
that it was the effect of the most-favoured-nation clause that these rights had been incor-
porated by reference in the treaty between France and the United States, no matter wheth-
er the United Kingdom and Spain had surrendered their right to exercise consular jurisdic-

tion.

333 For details regarding the case, see de Soto, Judgment of the International Court of Justice of 27

August 1952, pp. 516-583.
336 Art. 14 of the France-United States Treaty of 1836 provided: ,,The commerce with the United
States shall be on the same footing [...] as that with the most favored nation [...]”.

Art. 17 of the Madrid Convention provided: “The right to the treatment of the most favoured nation
is recognized by Morocco as belonging to all the Powers represented at the Madrid Conference.”
538 The protectorate of France over Morocco was established in the Treaty of Fez of 1912. The estab-
lishment of the protectorate including the organisation its tribunals, which had jurisdiction over disputes
between foreigners, led to a situation differing from the situation that had reigned during the regime of ca-
pitulations, which was marked by the exercise of consular jurisdiction by the capitulatory powers. Thus,
France negotiated a renunciation of capitulatory rights and privileges with all treaty partners except the
United States.

537
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b. Decision

The ICJ rejected the United States’ argument of permanent incorporation on the ground

“[...] that it would lead to a position in which the United States was entitled to ex-
ercise consular jurisdiction in the French Zone notwithstanding the loss of this right
by Great Britain. This result would be contrary to the intention of the most-
favoured-nation clauses to establish and maintain at all times fundamental equality

. . .. . . 539
without discrimination as between the countries concerned.”

Although denying the applicability of the most-favoured-nation clause on the ground of a
lack of more favourable treatment granted to third states, the Court acknowledged that
before renunciation of the treaties by the United Kingdom and Spain, the United States
had enjoyed the same consular rights as Spain and the United Kingdom by virtue of the
MFN clause in its treaty with Morocco. In the words of the ICJ,

“Accordingly, the United States acquired by virtue of the most-favoured-nation
clauses, civil and criminal consular jurisdiction in all cases in which United States

. 4
nationals were defendants.”*

c. Assessment

This statement suggests that the ICJ affirmed the possibility to acquire jurisdiction by
means of the most-favoured-nation clause.’*' However, the ICJ did not engage in a de-
tailed analysis of the scope of the most-favoured-nation clause, the decisive aspect of the

case being that the more favourable provisions of the third-party treaties had ceased to be

539 Case concerning rights of nationals of the United States of America in Morocco, Judgment of Au-

gust 27th, 1952: I.C.J. Reports 1952, p. 192.
0 Case concerning rights of nationals of the United States of America in Morocco, Judgment of Au-
gust 27th, 1952: 1.C.J. Reports 1952, p. 190.
> The case was interpreted in that way in Siemens v. Argentina, Decision on Jurisdiction, 3 August
2004, ICSID Case No. ARB/02/8, para. 99.
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operative between the Contracting Parties.>** Since the Court could deny the applicability
of the clause on the ground of the lack of favourable treatment granted to any third state
and did not make any effort to explain its finding that the most-favoured-nation clause
covered the extension of consular jurisdiction, the judgment offers only limited insight
into the question whether the most-favoured-nation clause should be applicable to juris-

dictional issues.

IV. Conclusion

It follows from these arguments that the MFN clause generally allows circumvention of
admissibility-related requirements. This outcome is supported by the usual wording of
MFN clauses and the close connection between substantive and procedural protection of
investors. The reference of MFN clauses to “treatment” encompasses both substantive and
procedural standards, given that access to dispute settlement mechanisms is part of the
protection offered under BITs. This result is also in conformity with the economic ra-
tionale of MFN clauses to establish equal conditions of competition for foreign investors
from different home States since the possibility to enforce the host State’s obligations un-
der the investment treaty more easily creates a competitive advantage. In contrast, the
specific negotiation of provisions or the introduction of public policy considerations can-
not serve as an argument against the application of MFN clauses to procedural provisions.
Neither does the presumed intention of the parties or the object and purpose of BITs argue
against such application. While ICJ and domestic jurisprudence offers only limited insight
into the question whether most-favoured-nation clauses should be applicable to jurisdic-
tional issues, it can at least not be invoked as a bar to such application. The reasoning of
the ICJ and the Arbitral Commission in the Ambatielos case even rather militates in fa-
vour of application. Thus, in case the parties want to exclude applicability of the clause to
procedural requirements, they have to make an exception to the most-favoured-nation

clause as regards procedural dispute settlement provisions.

2 Case concerning rights of nationals of the United States of America in Morocco, Judgment of Au-

gust 27th, 1952: 1.C.J. Reports 1952, p. 191.
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C. Arguments Relating to the Application of Most-Favoured-Nation Clauses to Jurisdic-

tional Dispute Settlement Provisions

In order to affirm the applicability of MFN clauses to jurisdictional provisions, the same
arguments can be brought forward that have already been cited to affirm its applicability
to procedural provisions. Furthermore, there is no difference between the consent to sub-
stantive or procedural and jurisdictional requirements which would justify a differentiat-
ing approach. In addition, an argument that has been brought forward by some tribunals,
can be rebutted. According to these tribunals, there is a need to apply jurisdictional in-
struments restrictively. However, the consent to confer jurisdiction on a tribunal must be

proved in the same way as any other obligation undertaken in a treaty.

I. Importance of Consent to Jurisdictional as well as Substantive or Procedural Provi-

sions

It has been suggested by tribunals and in scientific literature that MFN clauses may not be
applicable to jurisdictional provisions, with MFN clauses not being able to override the
lack of consent to the jurisdiction of a tribunal.”* Indeed the decisions of the various tri-
bunals can largely be harmonized by distinguishing between jurisdictional and procedural
provisions. While the Maffezini, Siemens, Camuzzi and Gas Natural tribunals gave effect
to the MFN clauses in order to overcome admissibility requirements, application of MFN
clauses was denied — with the exception of the decision in the Roslnvest arbitration -
where jurisdiction was in question. Under this interpretation, the scope of application of a
substantive obligation is an entirely separate question to the conferral of jurisdiction upon

an international tribunal.>**

The underlying argument is that that the judicial sovereignty
of the host State contradicts the operation of the clause, the consent to arbitration being a
waiver of the host State’s sovereign right not to be cited before an international tribunal.

It is a fundamental principle of international law that no State can be compelled to submit

its disputes to the jurisdiction of an international tribunal. The consent of the parties, as a

343 See for example Teitelbaum, Who’s afraid of Maffezini?, p. 232: “To shorten a seemingly arbitrary

waiting period for the submission of a dispute affects the timing of the host state’s consent [...], but does
not necessarily undermine the host state’s consent as a whole.”
. See McLachlan/Shore/Weiniger, p. 257, para. 7.168.
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corollary of the principle of the sovereign equality of States, is the essential prerequisite
for the establishment of jurisdiction.”* The PCIJ held with regard to its own jurisdiction

that

"It is true that the Court's jurisdiction is always a limited one, existing only in so far

as States have accepted it[.]”546

As with traditional forms of international arbitration, recourse to ICSID arbitration is en-
tirely voluntary.>’ The condition of consent is enshrined in Article 25 of the ICSID Con-
vention, which limits ICSID jurisdiction to cases where both parties have consented in
writing to submit their dispute to the ICSID Centre.>*® There are two aspects to the re-
quirement of consent. Since Article 25 (1) requires a dispute submitted to an ICSID Tri-
bunal to be “between a Contracting State [...] and a national of another Contracting
State”, the first prerequisite is that the State party to the dispute and the home State must
be parties to the Convention. However, the ratification of the Convention does not entail

the automatic acceptation of jurisdiction, but it is necessary for both parties to additionally

>4 Status of Eastern Carelia, Advisory Opinion, PCLJ Series B No. 5 (1923), p. 19; Minority Schools
(Upper Silesia), PCIJ Series A, No. 15 (1928), p. 22; Mavrommatis Palestine Concessions (Greece v. U.K.),
PCIJ Series B No. 3 (1924), p. 16; Corfu Channel Case, Judgment on Preliminary Objection, 25 March
1948, ICJ Reports 1948, p. 27; Anglo-Iranian Oil Company case (Jurisdiction), Judgment of 22 July 1952,
ICJ Reports 1952, p. 103; Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ
Reports 1953, p. 19; Interpretation of Peace Treaties, Advisory Opinion of 30 March 1950, ICJ Reports
1950, p. 71; Land and Maritime Boundary between Cameroon and Nigeria Case, Preliminary Objections,
Judgment of 11 June 1998, ICJ Reports 1998, p. 312. See also Rosenne, The law of treaties, pp. 549, 550;
Amerasinghe, Jurisdiction of international tribunals, p. 51; Lauterpacht, The Development of International
Law, p. 338; Santulli, Droit du contentieux international, para. 179; Lauterpacht, Aspects of the Administra-
tion of International Justice, p. 23; Fitzmaurice, The Law and Procedure of the International Court of Justice
(1986), p. 492.

346 The Factory at Chorzow (Jurisdiction) (Germany v. Poland), Judgment of 26 July 1928, PCIJ Se-
ries A No. 9 (1927), p. 32.

7 This has been stressed in the Report of the Executive Directors on the ICSID Convention, where
consent was described as the “cornerstone” of the jurisdiction of the Centre (Report of the Executive Direc-
tors on the Convention on the Settlement of Investment Disputes Between States and Nationals of Other
States, Report of 18 March 1965, para. 23).

8 Art. 25 (1) provides: “The jurisdiction of the Centre shall extend to any legal dispute arising direct-
ly out of an investment between a Contracting State (or any constituent subdivision or agency of a Contract-
ing State designated to the Centre by that State) and a national of another Contracting State, which the par-
ties to the dispute consent in writing to submit to the Centre. When the parties have given their consent, no
party may withdraw its consent unilaterally.”
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submit disputes to ICSID arbitration.”*® Thus, the jurisdiction of an ICSID arbitral tribunal
requires a two-step procedure, consisting of the ratification of the Convention and an ad-
ditional step by which consent to jurisdiction is given by the parties to the dispute. The
parties in those two steps are not identical, since in the second step the home State’s con-
sent is replaced by the investor’s. The agreement between the parties to the dispute may
be expressed in various ways.”" The most common form is a direct agreement between
the parties recorded in an investment contract. If the dispute has already arisen, the parties
may submit the dispute by way of a compromis. Alternatively, the host State may in its
national investment legislation offer to submit all or certain categories of disputes arising

Moreover, numerous bilateral investment treaties and mul-

from investments to ICSID.
tilateral investment agreements foresee the possibility of ICSID arbitration between either
party of the treaty and a national of the other party.”>* These unilateral offers may be ac-
cepted by the investor either by a written submission or by the institution of proceed-
ings.>

The UNCITRAL Arbitration Rules also explicitly hold in Article 1 that the Rules are only
applicable when the parties have agreed in writing to submit the dispute to arbitration un-
der the UNCITRAL rules. The ICSID and UNCITRAL rules are thus an expression of the
principle that international courts and tribunals only have jurisdiction to the extent to
which States have consented to confer jurisdiction upon them.

It is also true with regard to substantive law that the rules of law binding upon states must

reflect their free will, which is expressed in the following statement of the ICJ:

R This can be derived from the last paragraph of the preamble and from Article 25 I ICSID Conven-

tion.
>0 On the various forms of consent see Schreuer, The Interpretation of ICSID Arbitration Agree-
ments, in: Wellens (ed.), International Law: Theory and Practice, p. 719; Schreuer, The ICSID Convention:

A Commentary, Article 25, paras 241-319.

1 See eg. SPP v. Egypt, Decision on Jurisdiction, 14 April 1988, ICSID case No. ARB/84/3, paras
101, 116.
552 See eg Article 11 (2) of the German Model BIT (Model I), Article 1122 NAFTA, Article 26 ECT,

Article 9 of the Investment Protocols of MERCOSUR.
553 Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, ICSID case No. ARB/94/2, 1C-
SID Review vol. 14 (1999), pp. 186, 187.
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“International law governs relations between independent States. The rules of law
binding upon States [...] emanate from their own free will as expressed in conven-

tions or by usages generally accepted as expressing principles of law [...].”>>*

Also with regard to substantive international norms, it flows from the sovereign equality
of States that States have the right to determine what shall be the content of the legal rules
by which they will be bound.”*” The importance of consent as the basis of judicial juris-
diction therefore is not a phenomenon different from the notion of consent in general, but
the relevance of consent for a tribunal’s jurisdiction follows from the importance of con-
sent in the creation of international obligations in general.”® It is also stated in the Vienna
Convention on the Law of Treaties that treaty obligations are only binding if the State has
validly consented.”’ With the consent of sovereign States being decisive for the creation
of the entire legal framework of international relations, the issue of consent does not only
pose itself in the context of application of the most-favoured-nation clause to jurisdiction-
al provisions, but comes up in the same way with regard to substantive standards of pro-
tection. When a State has to grant a more favourable substantive standard, the original
consent to the less favourable national treatment standard is also overridden. This does
however not affect State sovereignty, with consent to that change of standard of invest-
ment protection being incorporated in the most-favoured-nation clause. Therefore the
MFN clause must not be interpreted as a substitute for consent to jurisdiction. It can how-
ever, depending on its interpretation according to the Vienna Convention, be viewed as

incorporating the consent to jurisdiction in case there is such consent in a third-party trea-

ty.

II. Rejection of a Restrictive Interpretation of Jurisdictional Instruments

Although the most-favoured-nation clause is not itself a jurisdictional instrument, its re-

strictive interpretation and application as regards jurisdictional matters could still be justi-

554 The Case of the S.S. “Lotus”, Judgment of 7 September 1927, PCIJ Series A, No. 9, (1927), p. 18.
555 Ipsen, Vélkerrecht, § 26, para. 7.

226 Orakelashvili, The concept of international judicial jurisdiction, p. 508.

7 See Articles 11-17, 51-52 of the VCLT.
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fied if the consensual nature of jurisdiction warranted the adoption of a restrictive ap-
proach. Yet there is no requirement under international law to adopt a restrictive interpre-

5% The ICJ determined that there must be a “clear

tation of jurisdictional instruments.
agreement” between the parties as to jurisdiction.” Fitzzmaurice suggests that the only
thing which is required is a strict proof of consent.”®® However, there is no requirement
under international law to construe jurisdictional treaty provisions restrictively.’®' The
specifically jurisdictional character of an instrument does not require any deviation from
the regime of interpretation applicable to treaties; instead the consent to confer jurisdic-
tion on a tribunal must be proved in the same way as any other obligation undertaken in a
treaty, which means that “neither a deliberately liberal nor a deliberately restrictive inter-

pretation of such clauses can be justified.”®

Rather, the regular principles of interpreta-
tion as specified in the Vienna Convention are applicable.’® International courts includ-

ing the PCIJ and the ICJ** and ICSID tribunals®® have consistently held that declarations

538 Fitzmaurice, The Law and Procedure of the International Court of Justice (1986), p. 513; Lauter-

pacht, The Development of International Law, pp. 338, 339; Orakhelashvili, Interpretation of Jurisdictional
Instruments, p. 169.

39 Ambatielos case, ICJ 1952, 38: “in the absence of a clear agreement between the Parties in this
respect, the Court has no jurisdiction to go into [...] the merits of the present case [...].”

360 Fitzmaurice, The Law and Procedure of the International Court of Justice (1986), p. 514. “[...] To
sum up — what is required, if injustice is not to be done to the one party or the other, is neither restricted nor
liberal interpretations of jurisdictional clauses, but strict proof of consent.” (Emphasis in the original).

>l Orakhelashvili, The concept of international judicial jurisdiction, pp. 517, 518; Shihata, The Power
of the International Court to Determine its Own Jurisdiction, p. 190; Rhodope Forests Case (Preliminary
Question), p. 1403: “Le Gouvernement défendeur soutient qui’il convient, en cas de doute sur la portée
d’une clause arbitrale, de conclure toujours & 1’incompétence de 1’Arbitre, en raison du principle general
selon lequel un Etat n’est oblige a recourir a 1’arbitrage que dans les cas ou il existe un engagement formel a
cet effet. L’ Arbitre ne saurait se rallier a ce principe d’interprétation des clauses arbitrales. Une telle clause
doit étre interprétée plutdt d’aprés la méme méthode que les autres stipulations contractuelles.”

362 Fitzmaurice, The Law and Procedure of the International Court of Justice (1986), p. 513. See also
Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No. ARB/03/19, para.
66.
263 Lauterpacht, The Development of International Law, p. 339; Amerasinghe, Jurisdiction of Interna-
tional Tribunals, p. 115. For an overview of the case law of the ICJ see Orakhelashvili, Interpretation of
Jurisdictional Instruments, pp. 174-184, and Amerasinghe, Jurisdiction of International Tribunals, pp. 105-
115.
364 Case concerning the Temple of Preah Vihear (preliminary objections), Judgment of 26 May 1961,
ICJ Reports 1961, p. 32; Central Rhodope Forests Case (Preliminary Question), Reports of International
Arbitral Awards, vol. III, p. 1403. In his dissenting opinion in the Anglo-Iranian Oil Company Case, p. 143,
Judge Read stated: “It has been contended that the Court should apply a restrictive construction to the pro-
visions of the Declaration, because it is a treaty provision or clause conferring jurisdiction on the Court.
Further, it has been suggested that a jurisdictional clause is a limitation upon the sovereignty of a State, and
that, therefore, it shoud be strictly construed.
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of consent to jurisdiction should neither be construed restrictively nor broadly. Neither
should MFN clauses be interpreted restrictively on account of a rule of restrictive inter-
pretation when it comes to the importation of jurisdictional provisions. The reference to
the consensual principle therefore does not have an influence on the means of interpreta-
tion of the scope of the most-favoured-nation clause.

According to the approach of the tribunals in Plama, Telenor, Berschader, and Winter-
shall, dispute settlement clauses should not be covered unless the MFN clause in the basic
treaty leaves no doubt that the Contracting Parties intended to incorporate them.>*® Ac-

cording to the Plama tribunal,

“Doubts as to the parties’ clear and unambiguous intentions can arise if the agree-
ment to arbitrate is to be reached by incorporation by reference. [...] [t]he reference

must be such that the parties’ intention to import the arbitration provision of the

- - 567
other agreement is clear and unambiguous.”

The Berschader tribunal agreed with the Plama tribunal that an agreement to arbitrate

59568

should be “clear and unambiguous™™. These tribunals have been criticized for advocat-

569

ing a restrictive interpretation of jurisdictional instruments.” The tribunals are however

The making of a declaration is an exercise of state sovereignty and not, in any sense, a limitation. It should
therefore be construed in such a manner as to give effect to the intention of the State, as indicated by the
words used; and not by a restrictive interpretation, designed to frustrate the intention of the State in exercis-
ing this sovereign power.”

263 Soabi v. Senegal, Decision on Jurisdiction, 25 February 1988, ICSID Case No. ARB/82/1, paras
4.09-4.10; SPP v. Egypt, Decision on Jurisdiction, 14 April 1988, ICSID Case No. ARB/84/3, paras 62-63;
Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, ICSID case No. ARB/94/2, ICSID Review
vol. 14 (1999), p. 194.

266 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
223, Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 91; Wintershall v.
Argentina, Award, 8 December 2008, ICSID Case No. ARB/04/14, para. 178; Berschader v. Russia,
Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of Commerce, SCC Case No.
080/2004, para. 182.

367 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, paras.
198-200.

568 Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, para. 182.

>0 Brower/ Meier, The Unsound ,,Plama Principle, in: Rovine, Contemporary Issues in International
Arbitration and Mediation, p. 11.
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correct in requiring a ,,clear and unambiguous‘ agreement to arbitrate. A State’s consent
cannot be presumed in the face of ambiguity. However, as argued above’’", an interpreta-
tion of MFN clauses according to the Vienna Convention on the Law of Treaties, taking
into account in particular its wording with the reference to “treatment”, suggests their ap-
plication to dispute settlement provisions, including jurisdictional provisions. Instead of
examining the plain meaning of the text, the tribunals in Plama, Telenor, Salini, Ber-
schader and Wintershall shifted on the Claimant the burden of proof that the text intends
what it suggests at a natural reading. The tribunals thus reversed the general rule that if
the plain meaning is clear from the treaty text, the party disagreeing with the plain mean-
ing has the burden to persuade the tribunal that the real meaning differs from that sug-

gested by the wording of the provision.””"

II1. Conclusion

In addition to procedural provisions, MFN clauses are also applicable to jurisdictional re-
quirements. For one, a distinction between the application of most-favoured-nation claus-
es to procedural and to jurisdictional dispute settlement provisions, which has sometimes
been suggested by tribunals, cannot be sustained. State sovereignty requires that States
consent to all provisions of a treaty be they substantive, procedural or jurisdictional. No-
tably, applying MFN clauses to jurisdictional provisions does not equal a situation where
a lack of consent is overridden, but consent is inherent in the MFN clause itself. Moreo-
ver, the Vienna Convention on the Law of Treaties does not require a specifically restric-
tive interpretation of jurisdictional instruments, but application of the ordinary principles
of interpretation. Taking the wording of MFN clauses as a starting point, and taking into
account the economic rationale of MFN clauses to establish equal competition, applica-
tion of these principles gives no reason to restrict the clauses’ scope. As for ICJ jurispru-
dence, the case law again offers no clear answer. While it does not deal in detail with the
question of application of MFN clauses to jurisdictional provisions, it can at least not be

invoked as a proof of opposition. The US Nationals in Morocco case can even be seen as

>70 See Part VL.B.L
3 See also Wilde, The Umbrella Clause, p. 217.

152



an indication that the ICJ generally had no reservations against the application of MFN
clauses to jurisdictional provisions.

There are several situations in which an investor might invoke a most-favoured-nation
clause in order to obtain the jurisdiction of an international arbitral tribunal. The first is
extension of jurisdiction to contract-based claims. While there is little leeway for the en-
largement of jurisdiction by invocation of umbrella clauses from third-party treaties,’’
the issue whether the most-favoured-nation clause can be applied to establish jurisdiction
over contractual claims can also arise in other constellations, for example as regards the
invocation of a broader dispute settlement clause encompassing the settlement of contrac-
tual disputes or such constellation as relevant in the Salini case. The second situation is
the enlargement of the range of claims covered by the dispute settlement clause. Third,
investors could attempt to bring their claim before a different arbitral forum, and fourth,
investors could invoke an entire dispute settlement mechanism when the basic BIT does
not contain one at all. Yet with MFN clauses only operating in the context in which they

were inserted, the fourth option is barred by the ejusdem generis principle.
D. Jurisprudence by International Investment Arbitration Tribunals

I.  Importation of Procedural Provisions — Circumvention of a Waiting Period

The cases concerning the importation of more favourable admissibility requirements all
deal with the circumvention of the requirement of prior resort to local courts. In this re-
spect, tribunals have in the beginning homogenously applied the relevant most-favoured-
nation clauses to provisions requiring a waiting period, albeit with diverging emphases in
the reasons. Such application was first rejected by the Wintershall tribunal, which was
followed by the tribunals in Daimler, ICS and Kili¢. Those tribunals declined to circum-
vent through the MFN clause in question a requirement of prior resort to local courts.
However, the interpretation of the notion of “treatment” according to the principles en-
shrined in the Vienna Convention on the Law of Treaties argues in favour of the general

possibility to circumvent waiting periods by means of most-favoured-nation clauses.

572 See Part VID.IL1.c.
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Therefore the outcome of the majority of decisions must be endorsed, albeit sometimes

for different reasons than those cited by the tribunals.

1. Introduction: The requirement of prior resort to local courts

A considerable number of investment treaties contain provisions requiring resort to local
courts for a certain period of time before submission of the dispute to international arbi-
tration. Such requirements provide domestic courts with the opportunity to deal with in-
vestment disputes for a certain period of time. After the case has been submitted to local
courts and the waiting period has elapsed, the investor has the right to bring the dispute
before an international arbitral tribunal, no matter whether the national courts have
reached a decision or not. Calling for the adherence to a fixed waiting period of domestic
litigation, these provisions cannot be equated with the requirement to exhaust domestic

remedies in the host country.””

The effect of the waiting period is to establish a time limi-
tation on the ability of an investor to initiate a claim against the host State. Such waiting
periods can thus be qualified as admissibility-related rather than jurisdictional provi-

sions.>™

The waiting period does not put into question the jurisdiction of a tribunal since
it does not impair the authority of the international tribunal to adjudicate the claim. This
authority is merely postponed until the waiting period has elapsed. Notably, the fact that
the requirement to first resort to local courts does not strike at the jurisdiction of the tribu-
nal, but at the admissibility of the claim, does not mean that that non-compliance with the

requirement has no legal consequences. The requirement is mandatory, which means that

the case is not admissible if the waiting period is not observed.

2. Case Law

In each of the following cases, the Claimant was required under the dispute settlement

mechanism of the relevant BIT to seek a remedy before a local court of the host State for

373 See Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7,
para. 28. Concerning the application of MFN clauses to provisions requiring exhaustion of local remedies
see Part VI E.I.2.

374 For a different view, see Wintershall v. Argentina, Award, 8§ December 2008, ICSID Case No.
ARB/04/14, paras 133-153, ICS v. Argentina, Award on Jurisdiction, 10 February 2012, UNCITRAL, PCA
Case No. 2010-9, para. 262.
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a period of time before instituting arbitral proceedings. The Claimants all sought to in-
voke the BIT’s MFN clause in connection with a dispute settlement provision from a

third-party BIT which did not contain the local court requirement.

a. Maffezini v. Spain

The case Maffezini v. Spain involved a dispute between the Argentinean investor, who
had invested in an enterprise for the production and distribution of chemical products in
Spain, and the Spanish government.”” The bilateral investment treaty between Argentina
and Spain provided that if the attempt to settle the dispute amicably failed, it should first
be submitted to the competent national court of the host state.”’® Only after a period of
eighteen months of domestic litigation should the parties have the right to bring the dis-
pute before an international arbitral tribunal.’’’ The Claimant sought to circumvent the
requirement to submit the dispute to local courts prior to the initiation of arbitral proceed-
ings. In order to proceed directly to ICSID arbitration, the Claimant invoked the most-
favoured-nation clause of the Argentina-Spain BIT, together with the dispute settlement
provisions of the Chile-Spain BIT, which lacked the requirement of a waiting period for
domestic litigation and instead allowed submittal of the dispute to an international arbitral
tribunal directly after a six-month period of amicable negotiation.””® The Claimant argued
that this absence of a waiting period for domestic litigation in the Chile-Argentina BIT
constituted more favourable treatment within the meaning of the most-favoured-nation

clause. The most-favoured-nation clause of the Argentina-Spain treaty provided:

575 For the details, see Reinisch, Maffezini, in : Wolfrum, Riidiger, Max Planck Encyclopedia of Pub-

lic International Law.

376 Article X (2) of the Argentina-Spain BIT provides: “Si una controversia [...] no pudiera ser diri-
mida dentro del plazo de seis meses, contando desde la fecha en que una de las partes en la controversia la
haya promovido, serd sometida a peticion de una de ellas a los tribunals competentes de la Parte en cuyo
territorio se realizo la inversion.”

377 Art. X (3) of the Argentina-Spain BIT provides: “La controversia podra ser sometida a un tribunal
arbitral internacional en cualquiera de las circunstancias siguientes: (a) a peticion de una de las partes en la
controversia, cuando no exista una decicion sobre el fondo después de transcurridos dieciocho meses conta-
dos a partir de la iniciacion del proceso previsto por el apartado 2 de esto articulo o cuando exista tal de-
cicion pero la controversia subsiste entre las partes. [...] ”

378 See Article X (2) of the Chile-Spain BIT of 2 Oktober 1991.
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“In all matters subject to this Agreement, this [fair and equitable] treatment shall not
be less favourable than that extended by each Party to the investments made in its

territory by investors of a third country.”

Spain objected to the application of the most-favoured-nation clause, stating that the ref-
erence to ,,matters only referred to material treatment, but did not comprise procedural or
jurisdictional questions, and that the application of the most-favoured-nation principle to
matters not intended in the basic treaty would be contrary to the ejusdem generis princi-
ple. The tribunal affirmed applicability of the most-favoured-nation clause to dispute set-
tlement provisions, bringing forward three arguments, namely the ejusdem generis princi-
ple, the wording of the clause as compared with other MFN clauses and treaty practice.

The Maffezini tribunal made rather extensive reference to the ejusdem generis principle,
relying to a large extent on ICJ jurisprudence and especially on the Ambatielos case. The

tribunal argued that there were

“good reasons to conclude that today dispute settlement arrangements are inextrica-
bly related to the protection of foreign investors, as they are also related to the pro-

tection of rights of traders under treaties of commerce”.>”

The tribunal compared the situation in Maffezini v. Spain with the situation which existed
under capitulation regimes, where consular jurisdiction had been regarded as essential for
the protection of merchants. Equally, in international arbitration, which was designed as a
substitute for consular jurisdiction, dispute settlement mechanisms were essential for the
protection of the rights enshrined in the treaty and “closely linked” to the substantive
standards. As long as the subject-matters of the basic treaty and the third-party treaty was

the same, parties could invoke more favourable dispute settlement provisions from a

7 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
54.
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third-party treaty via the most-favoured-nation clause in full accord with the ejusdem gen-
eris principle.”*

According to the Tribunal, this result did not have to be questioned due to the formulation
of the clause in other bilateral investment treaties, especially those concluded with the
United Kingdom, which expressly comprised dispute settlement provisions.”®' While the
Plama tribunal later referred to these clauses in order to distinguish most-favoured-nation
clauses which explicitly encompass dispute settlement provisions from less definitive
ones’ ™, the Maffezini tribunal emphasized that the United Kingdom investment treaties
provided that the applicability of the clause to all treaty provisions should only be con-
firmed “for avoidance of doubt”, thus implying that Great Britain did not believe that it
was derogating from a general rule but only inserted the clarification to ensure a correct
interpretation. The same effect, viz. the applicability of the most-favoured-nation clause to
all provisions of the treaty, could thus as well be achieved without an explicit reference.”™
Moreover, the tribunal referred to formulations of most-favoured-nation clauses in other
treaties concluded by Spain, which were not applicable to “all matters subject to this
agreement” but only to “this treatment”, which it considered a narrower formulation.”®*
The tribunal denied that the eighteen-month requirement was a fundamental public policy
of the state that should not be overridden, which was reflected in its treaty practice in oth-
er bilateral investment treaties. It first stated its conviction that the eighteen-month re-
quirement was the outcome of a policy conflict between Spain as a typical home state and

Argentina as a typical host state. It held that the Claimant had convincingly explained that

in the negotiations for the bilateral investment treaty, Argentina, which was in the posi-

>80 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
56.
8 See eg Art. 3 (3) of the United Kingdom-Albania BIT, which provides: “For the avoidance of
doubt it is confirmed that that [the most favoured nation principle] shall apply to the provisions of Articles
1-11 of this Agreement.” Articles 1 to 11 comprise provisions concerning dispute settlement.

82 For details concerning the Plama arbitration, see Part VI D.I1.2.b.aa.

38 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
52.

o84 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
60. This way of reasoning was not pursued by the Siemens tribunal, which held that the lack of a reference
to all matters governed by the agreement in the relevant most-favoured-nation clause did not constitute an
obstacle to its applicability to procedural matters. See Siemens v. Argentina, Decision on Jurisdiction, 3
August 2004, ICSID Case No. ARB/02/8, para. 103.
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tion of a typical host country, tried to insert some form of prior exhaustion of local reme-
dies, while Spain, the potential home country to investors, preferred direct access to inter-
national arbitration, which was reflected in the numerous agreements it had negotiated
with other countries at that time. The eighteen-month waiting requirement could thus be
viewed as a compromise between these two positions. The tribunal noted that in the pre-
sent case, the roles of home and host country were reversed, indicating that Spain should
not be able to rely on a requirement that it originally had intended to exclude from the
treaty. Moreover, the tribunal found that Argentina had in the meanwhile abandoned its
policy of requiring an eighteen-month period in domestic courts, and that the major part
of Spanish investment treaties, including those ratified prior to the Argentina-Spain BIT,
did not contain a domestic litigation waiting requirement. Rather, it was typical Spanish
practice to allow direct access to arbitration for investors, requiring only a negotiation pe-
riod prior to arbitration. The fact that Spain pursued an inconsistent treaty practice since
its treaties included different dispute settlement mechanisms (six, nine, or twelve month
negotiation periods followed by sometimes optional, sometimes mandatory resort to arbi-
tration) convinced the tribunal that Spain did not consider the waiting period a fundamen-
tal public policy requirement. Hence, it allowed the Claimant to bypass this requirement
by virtue of the most-favoured-nation clause.

However, the tribunal also limited its holding by establishing public policy considerations

as a restriction to the applicability of the most-favoured-nation standard, stating that

“[...] the beneficiary of the clause should not be able to override public policy con-
siderations that the contracting parties might have envisaged as fundamental condi-

tions for their acceptance of the agreement in question.””™

The tribunal acknowledged four situations in which the parties should not be able to in-
voke the most-favoured-nation clause for public policy reasons, namely in case of a con-

dition to exhaust local remedies in the basic treaty, a fork-in-the-road clause, the choice of

% Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
62.
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a specific dispute settlement forum such as ICSID explicitly specified in the Agreement,
and the choice of a “highly institutionalized system of arbitration that incorporates precise
rules of procedure”, such as NAFTA. First, the tribunal held that consent to arbitration
under the condition to exhaust local remedies could not be circumvented via the most-
favoured-nation clause since the exhaustion of remedies was a fundamental rule of inter-
national law.”*® The tribunal accordingly placed great emphasis on the distinction between
the eighteen-month requirement and the exhaustion of local remedies.”’ The second limi-
tation concerns the impossibility to invalidate a fork-in-the-road clause. These clauses
provide that the parties may either choose dispute settlement before national courts or al-
ternatively before an international arbitral tribunal. Once the dispute settlement procedure

d.”® According to the Tribunal, if

is chosen, it is declared exclusive and cannot be change
the parties could evade such a clause by virtue of a most-favoured-nation clause, the final-
ity of dispute settlement, which many countries considered an important element of public

>%9 Third, the tribunal held that if a treaty provided for dispute

policy, would be in danger.
settlement in a specific forum, such as ICSID, the parties could not have the dispute de-
cided in another forum by invoking the most-favoured-nation clause. Finally, in case the
treaty provided for dispute settlement by a highly institutionalised arbitral system with
specific and precise rules of procedure like was the case in NAFTA, diverging rules in a
third-party treaty could not have a legal effect by virtue of the most-favoured-nation
clause, since “these very specific provisions reflect the precise will of the contracting par-
ties”.””" The Tribunal expressed its conviction that further situations involving public pol-

icy in which the application of the most-favoured-nation clause was limited would be

286 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63. The tribunal referred to the Mavrommatis Palestine Concessions Case, PCLJ Series A, No. 2 (1924), p.
12, and to the Interhandel Case, Preliminary Objections, Judgment of 21 March 1959, ICJ Reports 1959, p.
27. The rule has also been codified in Articles 14 and 15 of the draft Articles on Diplomatic Protection of
the ILC.

587 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, paras
19-37.

588 For details, see Part VI E.II.1.

¥ Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63.

3% Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63.
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identified in the future, thus clarifying that its list could not be regarded as exhaustive. As
a guideline, it noted two general public policy considerations, namely that a balance had
to be established “between the legitimate extension of rights and favours by means of the
operation of the clause [...] and disruptive treaty-shopping that would play havoc with the
policy objectives of underlying specific treaty provisions [...].”>"" Since the prior consul-
tation of national courts was not to be deemed a fundamental question of Spanish public
policy, which the Court inferred from the inconsistent Spanish state practice, the most-

favoured-nation clause could be applied.

b. Siemens v. Argentina

In May 2001, Argentina cancelled a contract with a local subsidiary of the Claimant by
means of a regulation based on emergency legislation. The Claimant held this to be a
breach of the investment treaty between Germany and Argentina and submitted the dis-
pute to an ICSID tribunal after the six-month negotiation period had elapsed fruitlessly.
The dispute settlement provisions in the investment treaty between Germany and Argen-
tina were identical to the dispute settlement provisions relevant in the Maffezini case,
providing that prior submittal of disputes to national courts and an eighteen-month do-
mestic litigation waiting period were a condition for international arbitration.”” The
Claimant invoked the allegedly more favourable dispute settlement provisions of the Ar-
gentina-Chile treaty under which submittal of the dispute to an international arbitral tribu-

593

nal was possible directly after the completion of amicable negotiations.””” The tribunal

affirmed the applicability of the most-favoured-nation clause despite the lack of a refer-

ence in the most-favoured-nation clause to “all matters covered by this Agreement”.””* It

1 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.

63.
92 Art. X (3) of the Argentina-Germany BIT.
593 Art. X (2) of the Chile-Argentina BIT.

394 The most-favoured-nation clause in Article 3 of the Argentina-Germany BIT provided:

(1) None of the Contracting Parties shall accord in its territory to the investments of nationals or com-
panies of the other Contracting Party or to investments in which they hold shares, a less favourable
treatment than the treatment granted to the investments of its own nationals or companies or to the
investments of nationals or companies of third States.
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also relied on the object and purpose of the investment treaty, which was to “protect and
promote investments” and “create favourable conditions for investments”, as expressed in
its title and preamble.”> It derived from these provisions that the party intention was “to
create favorable conditions for investments and to stimulate private initiative”.’”® The tri-
bunal refused to “second-guess” the party intention from a singular procedural clause in
the investment treaty, since the party intention to stimulate foreign investment and there-
by increase the well-being of the peoples of both countries could clearly and unambigu-
ously be derived from the object and purpose of the treaty.”®’ The tribunal concurred with
the Maffezini tribunal in acknowledging an exception to most-favoured-nation treatment
in matters of public policy. However, it did not specifically resort to the four constella-
tions described in Maffezini, but more generally named ,,sensitive issues of economic or

55598

foreign policy”””" and “public policy considerations judged by the parties to a treaty es-

3% 1t held that other bilateral investment treaties concluded by

sential to their agreement
Argentina, such as the treaties with the United States and Chile, did not contain similar
provisions, indicating that no sensitive matter of Argentinean economic or foreign policy
was affected and that prior submission of the dispute to local courts was not an essential

90 The tribunal thus concurred with

part of the consent of the Respondent to arbitration.
the Maffezini tribunal that inconsistency of BITs may serve as evidence that a provision is
not part of the public policy of a state. Moreover, the tribunal held that it fell within the

burden of proof of the Respondent Government to prove that it was an essential policy to

(2) None of the Contracting Parties shall accord in its territory to nationals or companies of the other
contracting Party a less favourable treatment of activities related to investments than granted to its
own nationals and companies or to the nationals and companies of third States.***

393 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.

§916. Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
58917' Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
519%6' Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
519(35. Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
610009. Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
105.
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allow access to internation arbitration only after the submittal of the dispute before na-

tional courts.*’! In the words of the tribunal,

“[a]s to the claim that Article 10 (2) reflects the policy of Argentina, the Respondent
has not presented any evidence [...]. The Tribunal would consider an indication of
the existence of a policy of the Respondent if a certain requirement has been con-
sistently included in similar treaties executed by the Respondent. [...] This lack of
consistency among the BITs entered into by the Respondent during the same year as
the Treaty was signed does not support the argument that the institution of proceed-
ings before the local courts is a ‘sensitive’ issue of economic or foreign policy or

that it is an essential part of the consent of the Respondent in arbitration.”**

c. Camuzzi International S.A. v. Argentina

The Camuzzi case concerned a dispute between Camuzzi International S.A., a national of
Luxembourg, and Argentina. The Claimant argued that certain measures adopted by Ar-
gentina severely affected the company’s investment in two national gas distribution com-
panies. It invoked the most-favoured-nation clause in Article 4 (1) of the investment trea-
ty concluded between Argentina and the Belgo-Luxembourg Economic Unit in 1990 to
claim the benefit of direct recourse to arbitration after the completion of six months of
negotiation as provided by the treaty between Argentina and the United States. Argentina
did not even make an attempt to contest the Claimant’s allegation that it could circumvent
the waiting period for domestic litigation required in the relevant investment treaty by op-

eration of the MFN clause.’”

601 In the words of the Tribunal, “[a]s to the claim that Article 10 (2) reflects the policy of Argentina,

the Respondent has not presented any evidence beyond its affirmations to this effect in the written plead-
ings.” See Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
105.

602 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
105.
603 Camuzzi v. Argentina, Decision on Jurisdiction, 11 May 2005, ICSID Case No. ARB/03/2, paras

120-121. However, Argentina appears to have refrained from contesting the argument since according to its
reasoning concerning a forum selection clause contained in the relevant contract, the investor had in fact
submitted the dispute to national courts. In the view of Argentina, the requirement to observe a waiting pe-
riod for domestic litigation was thus met anyway (See para. 105 of the decision).
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d. Gas Natural v. Argentina

In this case, the Claimant sought compensation for losses to its shareholding in an Argen-
tinean gas firm following measures taken by Argentina during its financial crisis. It direct-
ly submitted the dispute to arbitration, relying on the most-favoured-nation clause to cir-
cumvent the waiting period required in the Argentina-Spain BIT.®* While the Tribunal
arrived at the same conclusion as the Maffezini tribunal, it stressed even more insistently
that dispute settlement provisions had to be regarded “essential to a regime of protection
of foreign direct investment”. It therefore concluded after a revision of the decisions in

Maffezini, Siemens and Salini that

“assurance of independent international arbitration is an important — perhaps the
most important — element in investor protection. Unless it appears clearly that the
state parties to a BIT or the parties to a particular investment agreement settled on a
different method for resolution of disputes that may arise, most-favored-nation pro-

visions in BITs should be understood to be applicable to dispute settlement.”*">

The tribunal thus advanced the view that given the importance of the right to have re-
course to independent investor-state arbitration, absent contradictory evidence, there was
a presumption in favour of the applicability of MFN clauses to dispute settlement provi-
sions. However, although the decision in the Plama case was published several months
before the Gas Natural tribunal issued its decision, the tribunal failed to even make refer-

ence to it.

e. National Grid PLC v. Argentina
The National Grid case was administered by the UNCITRAL Rules. The tribunal af-

firmed the Claimant’s possibility to submit the dispute directly to arbitration. According

604 As in the Maffezini case, the case concerned the most-favoured-nation clause in the Argentina-

Spain BIT. Yet unlike in Maffezini, the dispute involved a Spanish investor who had made an investment in
Argentina.

o3 Gas Natural v. Argentina, Decision on Jurisdiction, 17 June 2005, ICSID Case No. ARB 03/10,
para. 49.
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to the reasoning of the Tribunal, the MFN clause is applicable as long as the relevant in-
vestment treaty contains the parties’ consent to arbitration in the relevant dispute settle-
ment forum and as long as the Respondent has “consented to arbitration for the resolution
of the type of disputes raised by the Claimant”.°®® The tribunal distinguished the present
case and the disputes in Maffezini and Siemens from the disputes in Salini and Plama. It
rejected as inappropriate the “attempt to create consent to ICSID arbitration” by virtue of
the most-favoured-nation clause, as had been attempted by the Claimant in Plama. Given
that the present case did not concern the creation of consent, the tribunal concurred with
the “balanced considerations” of the Maffezini tribunal.®*’ While the Tribunal concurred
with the outcome of the Plama arbitration, it argued that “cases like Plama do not justify
depriving the MFN clause of its legitimate meaning or purpose in a particular case”®%. It
stressed that what was in question in the present case was not the host state’s consent to
arbitration but the waiver of a procedural requirement.’” The Tribunal held that although
the relevant MFN clause only referred to “this treatment” as in the Siemens case and not
to “all matters subject to this agreement”, as had been the case in Maffezini, this did not
exclude procedural prerequisites to dispute resolution from the scope of application of the
clause, the elements of dispute settlement being part of the treatment offered for the pro-

tection of investors.°!°

f. Suezetal. v. Argentina

The claim concerned the Claimants’ investments in a concession for water distribution
and waste water treatment in an Argentinean province. Argentina raised the preliminary
objection that the Spanish Claimants had failed to comply with the treaty provision re-

quiring prior submission of the dispute to local courts before invoking international arbi-

606 National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration, paras

690%_93- National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration, paras
6901;’ 7 National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration, para.
690%' National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration, para.
691}). National Grid v. Argentina, Decision on Jurisdiction, 20 June 2006, UNCITRAL arbitration, para.
89.
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tration. In response, the Claimants argued that the most-favoured-nation clause contained
in that treaty allowed them to rely on the dispute settlement clause included in the Argen-
tinean-French BIT, which included no local remedies clause. The Tribunal noted that the
most-favoured-nation clause applied to “all matters” and that dispute settlement had not
been included in the list of exceptions to MFN treatment. The Tribunal rejected the argu-
ment of the Plama tribunal that an arbitration agreement must be clear and unambiguous,

especially where it is incorporated by reference to another text. Instead it argued that

“dispute resolution provisions are subject to interpretation like any other provision

. .. . 611
of a treaty, neither more restrictive nor more liberal”.

MEFN clauses should, according to the Tribunal, not be interpreted broadly or narrowly,
but according to the regular rules on treaty interpretation. As a consequence, the tribunal
considered dispute settlement provisions to be included in the term “all matters”. Moreo-
ver, it argued there was no basis for treating dispute settlement provisions in a manner

different from substantive treaty standards:

“After an analysis of the substantive provisions of the BITs in question, the Tribu-
nal finds no basis for distinguishing dispute settlement matters from any other mat-
ters covered by a bilateral investment treaty. From the point of view of the promo-
tion and protection of investments as the stated purposes of both the Argentina-
Spain BIT and the Argentina-UK BIT, dispute settlement is as important as other
matters governed by the BITs and is an integral part of the investment protection

regime that the respective sovereign states have agreed upon.”®'

The tribunal found that the Plama decision was distinguishable from the present case,

given that the most-favoured-nation clause in the present dispute was broader and that

ol Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.

ARB/03/19, para. 66.
612 Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.
ARB/03/19, para. 59.
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there was in contrast to Plama no evidence of an intention of the parties in the present
case not to apply the clause to dispute settlement provisions. Third, the effect of the
clause in the present case was much more limited. “Without expressing an opinion on
whether an MFN clause may achieve such a result”, the Tribunal distinguished the “radi-
cal effect” of substituting a complete dispute settlement mechanism with an entirely dif-
ferent dispute resolution mechanism incorporated from another treaty as attempted in
Plama from the more limited effect in the present case, which merely consisted in waiv-

. o . . . 1
ing a preliminary step in accessing a mechanism.®"

g. Wintershall v. Argentina

In that case, the Claimant argued that the tribunal had jurisdiction on the basis of an MFN
clause in the German-Argentine BIT together with the dispute settlement provisions under
the US-Argentina BIT. While the issue in the case was the same as in the previously dis-
cussed cases — namely whether the investor had to pursue local remedies in the host
State’s courts for eighteen month before initiating international arbitration — the tribunal
qualified the local-remedies requirement as an obstacle to jurisdiction. The relevant most-
favoured-nation clause could not be applied to the 18-months waiting requirement mainly
due to the significance that the parties had attached to the submittal of the dispute to local
courts during that period. According to the tribunal, the waiting period was “part and par-
cel of Argentina’s integrated “offer” for ICSID arbitration”.*'* Moreover, the tribunal ar-

gued that the ejusdem generis principle did not permit a replacement by the MFN clause

of one means of dispute settlement with another. According to the tribunal,

“It is one thing to stipulate that the investor is to have the benefit of MFN treatment

but quite another to use a MFN clause in a BIT to bypass a limitation in the settle-

613 Suez and Vivendi v. Argentina, Decision on Jurisdiction, 3 August 2006, ICSID Case No.

ARB/03/19, para. 63.
614 Wintershall v. Argentina, Award, 8 December 2008, ICSID Case No. ARB/04/14, para. 162.
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ment resolution clause of the very same BIT when the Parties have not chosen lan-

guage in the MEN clause showing an intention to do this.”®'®

The tribunal rejected the presumption that dispute resolution provisions fall within the
scope of an MFN provision in a BIT, but held that the ordinary meaning of an MFN
clause was that only the investor’s substantive rights in respect to the investment are to be
treated no less favourably than under a BIT between the host State and a third State. If an
MFN clause should be applied to dispute settlement provisions, it had to expressly pro-
vide for such application.®’® It thus endorsed the approach of the tribunals in Plama,

617

Telenor and Berschader”’ that MFN clauses as a rule do not incorporate the host State’s

broader consent to arbitration under its third-party BITs.

h. Impregilo S.p.A. v. Argentina

In this case the majority of the arbitral tribunal was of the view that the term ,,treatment*
was wide enough to refer to dispute settlement provisions as well.®'® It mainly relied on
prior case law dealing with MFN clauses referring to ,,all matters* regulated in a BIT. The
dissenting arbitrator held MFN clauses should not be applied to dispute settlement mech-
anisms. She argued that there were two different types of treatment — substantive and ju-
risdictional — which should be treated differently under the ejusdem generis principle.’"”
She gave as a reason that in contrast to the national level, on the international level juris-
dictional treatment is never inherent in substantive treatment. She distinguished between
rights and fundamental conditions for access to the rights, arguing that MFN clauses are
applicable only to rights, but cannot modify the fundamental conditions for access to the

620

rights.”™ These conditions included not only the conditions ratione personae, ratione

613 Wintershall v. Argentina, Award, 8 December 2008, ICSID Case No. ARB/04/14, para. 168 (quot-
mg Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 92).

616 Wintershall v. Argentina, Award, 8 December 2008, ICSID Case No. ARB/04/14, paras 167, 179.
o See Part VI D.I1.2.b.
o8 Impregilo SpA v. Argentine Republic, Dissenting Opinion of Arbitrator Brigitte Stern, 21 June
2011, ICSID Case No. ARB/07/17, para. 37.
019 Impregilo SpA v. Argentine Republic, Award, 21 June 2011, ICSID Case No. ARB/07/17, para. 99.
620 Impregilo SpA v. Argentine Republic, Dissenting Opinion of Arbitrator Brigitte Stern, 21 June
2011, ICSID Case No. ARB/07/17, para. 47.
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temporis and ratione materiae, but also the condition ratione voluntatis.*’’ The arbitrator
argues that if the conditions ratione personae, ratione temporis and ratione materiae are
not fulfilled, the investor clearly does not have access to the rights guaranteed in the trea-
ty. She argues that the same is true if the condition ratione voluntatis as the condition for
the access of investors to jurisdictional provisions is not met. According to the dissent, all
conditions shaping the State’s consent are jurisdictional prerequisites to the existence of a
right to international arbitration, which means that no distinction is to be made between

jurisdictional and admissibility-related criteria.

i.  Hochtief AG v. Argentina

The Claimant had a concession for the construction and maintenance of a road and several
bridges in Argentina. It sought to commence arbitration, claiming that Argentina had vio-
lated several BIT provisions and customary international law. The tribunal was split on
the question whether the Claimant could invoke the beneficial dispute settlement provi-
sions from the Argentina-Chile BIT. The majority held that it was allowed to circumvent
the requirement to refer the dispute to Argentine courts for 18 months before pursuing
arbitration. In particular, the majority considered dispute settlement to be part of an in-
vestment’s ,,management®, since the right of enforcement was an essential component of

the property right itself.®*

The tribunal held that the ejusdem generis principle was not a
bar to application of the MFN clause because circumvention of the 18-months period did
not entail the creation of a new right, but concerned the exercise of an already existing
right. The tribunal thus considered relevant that the waiting period was a procedural re-
quirement®® and explicitly left open the question whether MFN clauses could be applied

to jurisdictional matters.*>!

6t Impregilo SpA v. Argentine Republic, Dissenting Opinion of Arbitrator Brigitte Stern, 21 June

2011, ICSID Case No. ARB/07/17, paras 51, 52.

622 Hochtief AG v Argentine Republic, Decision on Jurisdiction, 24 October 2011, ICSID Case No.
ARB/07/31, para. 66, 67.
623 Hochtief AG v Argentine Republic, Decision on Jurisdiction, 24 October 2011, ICSID Case No.

ARB/07/31, paras 80-91.
624 Hochtief AG v Argentine Republic, Decision on Jurisdiction, 24 October 2011, ICSID Case No.
ARB/07/31, para. 99.
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j.  Daimler AG v Argentina

The Claimant commenced ICSID arbitration proceedings seeking damages in relation to
several measures Argentina had taken in an attempt to mitigate its currency crisis. Argen-
tina challenged the tribunal’s jurisdiction on the basis that Daimler had failed to observe
the waiting period prescribed in Article 10 of the Argentina-Germany BIT. In response,
the Claimant asserted that it could import a more favourable dispute resolution clause
from the Argentina-Chile BIT. The majority declined jurisdiction over the claim. They
relied on the mandatory wording of the dispute settlement provisions in the basic BIT and

625 which manifested itself in the order of

on the sequential nature of dispute settlement
dispute settlement paragraphs in the basic BIT, with each paragraph referring to the one
before. The majority also considered the waiting requirement a jurisdictional requirement

626 In their view, the word ,,treat-

rather than a procedural or purely administrative matter.
ment* that was used by the MFN clause referred to direct treatment of the investment by
the host State and not to the conduct of an international arbitration arising from that
treatment.®*’ In contrast, the dissenting judge held that the investor’s ability to defend its
rights by a prompt access to dispute settlement mechanisms was a fundamental aspect of

an investor's ,,treatment* by the host countlry.628

k. ICS v. Argentina

The dispute related to the treatment accorded to the Claimant in connection with an
agreement between the parties to the dispute relating to the provision of auditing services.
The Claimant sought access to arbitration without submitting the dispute to domestic

courts for an 18 month-period, as required in the UK-Argentina BIT. They relied on the

625 Daimler AG v. Argentina, Award on Jurisdiction, 22 August 2012, ICSID Case No. ARB/05/1,
paras 180-182.

626 Daimler AG v. Argentina, Award on Jurisdiction, 22 August 2012, ICSID Case No. ARB/05/1,
paras 191, 192.

627 Daimler AG v. Argentina, Award on Jurisdiction, 22 August 2012, ICSID Case No. ARB/05/1,
para. 224.

628 Daimler AG v. Argentina, Dissenting Opinion by Judge Brower, 15 August 2012, ICSID Case No.
ARB/05/1, para. 20.
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BIT between the Respondent and Lithuania, where there was no such requirement, in

connection with the MFN clause of the UK-Argentina BIT, which stated:

(1) Neither Contracting Party shall in its territory subject investments or returns of
investors of the other Contracting Party to treatment less favourable than that which
it accords to investments or returns of its own investors or to investments or returns
of investors of any third State.

(2) Neither Contracting Party shall in its territory subject investors of the other Con-
tracting Party, as regards their management, maintenance, use, enjoyment or dis-
posal of their investments, to treatment less favourable than that which it accords to

its own investors or to investors of any third State.

The tribunal emphasized the mandatory nature of the 18 months-waiting period, which
manifested itself in the formulation that disputes ,,shall* be submitted to the competent
tribunal of the host State.®® It argued that the trend in public international law has fa-
voured the strict application of procedural prerequisites, as in the Case concerning Appli-
cation of the International Convention on the Elimination of All Forms of Racial Discrim-
ination, where the phrase “dispute [...]which is not settled by negotiation or by the proce-
dures expressly provided for in this Convention” had established a precondition to resort
to negotiations or to the procedures expressly provided for under the International Con-
vention on the Elimination of All Forms of Racial Discrimination, prior to the seisin of
the ICJ.**° Since the 18 months-period had not yet elapsed, there was no consent to arbi-

tration. As a result, the tribunal held that

629 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10

February 2012, UNCITRAL, PCA Case No. 2010-9, para. 247.

630 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 250, quoting the Case concerning Application of
the International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v. Russian
Federation), Decision on Preliminary Objections, Judgment of 1 April 2011, paras 133-135.
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»failure to respect the pre-condition to the Respondent’s consent to arbitrate cannot
but lead to the conclusion that the Tribunal lacks jurisdiction over the present dis-

putec463 1

Having qualified the requirement as jurisdictional, the tribunal turned to its crucial argu-
ment to decline application of the MFN clause, namely to the interpretation of the word
»treatment, which in its view did not encompass jurisdictional requirements. The tribunal
derived this from the assumed understanding held by the Contracting Parties of the term
“treatment” at the time of the conclusion of the Treaty, relying on the principle of con-
temporaneity in treaty interpretation.®** The tribunal then turned to an examination of
sources contemporary to the conclusion of the BIT. At the time of conclusion of the rele-
vant treaty between the United Kingdom and Argentina, tribunals and scholars had insist-
ed on the autonomy of the arbitration clause; the issue of application of the MFN clause to
dispute settlement mechanisms had not yet surfaced. The tribunal noted the ,,conspicuous
absence® of a discussion of the subject in the ILC’s Draft Articles on Most-Favoured-
Nation Clauses of 1978.° However, the Draft Articles had cited the Anglo-Iranian Oil
Company Case and the Ambatielos Case as the basis for the interpretation of MFN claus-
es. According to the tribunal, these cases had to be taken into account ,,not only as legal
authorities on the proper interpretation of MFN clauses, but also as precedent that in-

formed subsequent treaty draf‘ting“634

. According to the tribunal, these cases did not clear-
ly support the use of MFN clauses to extend jurisdiction. The tribunal also relied on the
Guidelines on the Treatment of Foreign Direct Investment issued by the World Bank in

1992%%°, While the document dealt with substantive treatment standards in its Part 111, dis-

631 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10

February 2012, UNCITRAL, PCA Case No. 2010-9, para. 262.

632 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 289.

633 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 291.

634 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 291.

63 World Bank, Guidelines on the Treatment of Foreign Direct Investment (1992), available at
http://ita.law.uvic.ca/documents/WorldBank.pdf.
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pute settlement was dealt with in Part V of the Guidelines. Although the tribunal recog-

nised that these Guidelines were only soft law, in its view they provided a

,,valuable indication of the prevailing view among the community of States during

the period leading up to the adoption of the UK-Argentina BIT“%*°.

The tribunal concluded that

,On the basis of the above examination of sources contemporary to the BIT, the
Tribunal’s view is that the term “treatment”, in the absence of any contrary stipula-
tion in the treaty itself, was most likely meant by the two Contracting Parties to re-
fer only to the legal regime to be respected by the host State in conformity with its
international obligations, conventional or customary. The settlement of disputes
meanwhile remained an entirely distinct issue, covered by a separate and specific

treaty provision.«®’

The tribunal confirmed its conclusion by referring to the wording of the relevant MFN
clause, which provided most-favoured-nation treatment for activities taking place in the
Contracting States‘ territory, while the nature of dispute resolution was non-territorial.
International arbitration was not an activity inherently linked to the territory of the Re-
spondent State.***

The tribunal argued:

636 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10

February 2012, UNCITRAL, PCA Case No. 2010-9, para. 295.
637 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 296.
638 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10
February 2012, UNCITRAL, PCA Case No. 2010-9, para. 306.
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»Where an MFN clause applies only to treatment in the territory of the host State,
the logical corollary is that treatment outside the territory of the host State does not

fall within the scope of the clause.«®*

. Teinver et al. v. Argentina

The dispute concerned the Claimants’ allegations that the Respondent had violated the
law by unlawfully re-nationalizing and taking other measures regarding the Claimants’
investments in two Argentine airlines. The Tribunal found that the Claimants had satisfied
all procedural requirements set out in the BIT, including the requirement to make an at-
tempt to settle the dispute amicably for a six-month period and the requirement of prior
resort to local courts for an 18-month period. Nevertheless, since the Claimants had as
well invoked the MFN clause, the Tribunal turned to the question whether it was possible
to circumvent dispute settlement provisions by means of an MFN clause. The MFN clause

in Article IV (1) and (2) provided:

,»(1) Each Party shall guarantee in its territory fair and equitable treatment of in-
vestments made by investors of the other Party.

(2) In all areas governed by this Treaty, such treatment shall not be less favourable
than that accorded by each Contracting Party to investments made within ist territo-

ry by investors of a third country.*

The Tribunal noted the broad language of the MFN clause, although it considered this not
to be decisive for the issue. It then noted that issues of jurisdiction and admissibility were
absent in the list of exceptions in Article IV (3). In the light of prior case law, the Tribunal
held:

,»The Tribunal is cognizant of the concern articulated by numerous tribunals that the

reach of the MFN clause not extend beyond appropriate limits. The Tribunal also

639 ICS Inspection and Control Services Limited v. The Argentine Republic, Award on Jurisdiction, 10

February 2012, UNCITRAL, PCA Case No. 2010-9, para. 308.
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acknowledges that the nature of the dispute settlement provisions that Claimants
seek to replace via the Article IV(2) MFN clause is relevant to any such determina-

tion «640

The Tribunal concluded that the Claimant was allowed to rely on the MFN clause in order

to invoke more beneficial admissibility —related provisions from a third-party BIT.

m. Kili¢ v. Turkmenistan

In that case, the tribunal held that the MFN clause did not apply to the Turkey-
Turkmenistan BIT’s dispute resolution provisions so as to permit the Claimant to rely on
the dispute settlement provisions of the Switzerland-Turkmenistan BIT. The tribunal
mainly relied on the structure of the BIT, which contained the ,,substantive rights in rela-
tion to investments* in Articles II - VI, while ,,the procedures for the resolution of dis-

putes* were set out in Article VII. According to the tribunal,

,»[t]his distinction suggests strongly that the “treatment” of “investments” for which

MFN rights were granted was intended to refer only to the scope of the substantive

rights identified and adopted in Articles IT -VI.“**!

According to the tribunal, this result was confirmed by the fact that application of the

MFN clause to the dispute resolution provisions in question would deprive these ,,careful-

642

ly crafted” provisions of effect.”” Moreover, it would lead to the existence of non-

reciprocal obligations, given that in the absence of any Turkmenistan BIT’s not requiring
prior recourse to local courts, Turkish investors would always be required to institute pro-

L . 643
ceedings in domestic courts first.

640 Teinver S.A. et al. v. Argentina, Decision on Jurisdiction, 21 December 2012, ICSID Case No.

ARB/09/1), para. 181.

641 Kili¢ v. Turkmenistan, Award, 2 July 2013, ICSID Case No. ARB/10/1, para. 7.3.9.
642 Kili¢ v. Turkmenistan, Award, 2 July 2013, ICSID Case No. ARB/10/1, para. 7.4.3.
643 Kili¢ v. Turkmenistan, Award, 2 July 2013, ICSID Case No. ARB/10/1, para. 7.5.1.
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In a separate opinion, one arbitrator found that failure to comply with the requirement of
prior submittal of the dispute to local courts concerned not the jurisdiction of the tribunal,

but the admissibility of the claim.

3. Assessment

Arbitral jurisprudence has in the beginning consistently accepted that investors may cir-
cumvent the requirement of prior submittal of the dispute to domestic courts by relying on
the MFN clause in the basic BIT in combination with more favourable provisions for in-
vestor-State dispute settlement under third-party BITs, provided that the MFN clause in
question did not expressly exclude such an effect. The first tribunal to reject such applica-
tion was the tribunal in Wintershall v. Argentina, which has now been followed by the
tribunals in Hochtief, Daimler, ICS and Kili¢. The tribunals in Impregilo and Hochtief
were split on the question whether MFN clauses could be applied so as to circumvent the
local court requirement.

The tribunals in Wintershall, Daimler, ICS and Kili¢ were of the view that the term
“treatment” did not encompass dispute settlement provisions, unless the treaty clearly and
unambiguously indicated that it should be so interpreted. As argued above, application of
the principles of the Vienna Convention suggests the opposite. The term treatment en-
compasses the entire legal regime that an investor is exposed to in the host country, which
includes its ability to settle disputes promptly. Application of the principle of contempo-
raneity as advocated by the tribunal in /CS does not change this result.

Moreover, the argumentation in /CS v. Argentina that clauses that refer to treatment in the
State’s territory cannot be applicable to international dispute settlement provisions must
be discarded. It is true that what is at stake is earlier access to international arbitration,
which takes place outside the State’s territory. However, what has to take place in the host
State is not the beneficial, but the less favourable treatment. In the case of the invocation

of an 18-month period of domestic proceedings, the less favourable treatment is the deci-
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sion to invoke the challenge. This is an act which is located in the seat of the host State’s
government and which would be implemented in its domestic courts.***

Neither is the argumentation in Daimler v. Argentina that the term “treatment” only refers
to direct treatment of the investor by the host State and does not encompass the conduct of
an international arbitration arising from that treatment convincing. Notably, the less fa-
vourable treatment is not the conduct of the international arbitration, but the insistence on
the requirement to first submit disputes to local courts.

According to the dissenting arbitrator in Impregilo, each treaty sets forth its own condi-
tions and scope of application ratione personae, ratione materiae and ratione temporis
and ratione voluntatis. The arbitrator rightly stresses the importance of consent to interna-
tional arbitration. However, the consent to arbitration is inherent in the MFN clause. Ap-
plication of the dissenting arbitrator’s reasoning would mean the establishment of a se-
quence in which the BIT’s articles have to be read — first the dispute settlement provi-
sions, and only if their requirements were met and a dispute settlement relationship was
established on the ground of the dispute settlement provisions, the arbitrator would be al-
lowed to interpret the MFN clause. However, the arbitrator is allowed to decide on its
own jurisdiction according to the principle of Kompetenz-Kompetenz. In order to make
that decision, the arbitrator must examine whether jurisdiction is established in the treaty.
What is relevant is therefore not the order in which treaty provisions must be examined
but the interpretation of the MFN clause itself.

The outcome of the cases affirming application of the MFN clause to the local court re-
quirement must therefore be endorsed, although the reasoning is sometimes disputable.
The Maffezini Case was the first case in which an ICSID arbitral tribunal acknowledged
the application of the most-favoured-nation clause to procedural provisions. The Tribunal
relied on several arguments to arrive at its conclusion, one of them being the ejusdem
generis principle and the close connection between substantive and procedural rights. Ac-

cording to the tribunal’s interpretation of the ejusdem generis principle, it is generally not

644 See also Hochtief v. Argentina, Decision on Jurisdiction, 24 October 2011, ICSID Case No.

ARB/07/31, paras 107-111.

176



possible to separate treaty rights from treaty remedies and to apply the most-favoured-
nation clause only to the substantive rights and not to the remedies. The case thus stands
for the presumption that application of most-favoured-nation clauses to dispute settlement
provisions is generally covered by the ejusdem generis rule. The Siemens case reinforced
the interpretative approach of the Maffezini tribunal although it can in several aspects be
distinguished from the situation in Maffezini. One difference was that the most-favoured-
nation clause was formulated more narrowly than in Maffezini, referring only to “treat-
ment” and “activities related to investments” in contrast to “all matters covered by this
Agreement”. The tribunal nevertheless held that dispute settlement provisions were part
of the “treatment” and protection offered to the investor.**

Another decisive aspect in both decisions was the examination of State practice, which
both tribunals interpreted as indicating whether the contracting states had a public policy
of including certain procedural provisions which were central for their consent to arbitra-
tion. The Maffezini tribunal considered relevant Spanish state practice as evidence that
Spain did not have a policy of insisting on waiting periods and could therefore not argue
that its consent to arbitration in the Argentina-Spain BIT was conditioned on compliance
with the clause.®*® As in Maffezini, the Siemens tribunal considered the inconsistent state
practice of Argentina an indication that the waiting period was not a public policy and
therefore not a necessary condition for Argentina’s consent to arbitration.

As a precaution to limit the impact of its decision, in addition to its reference to the broad
wording of the MFN clause in the Spanish-Argentinean BIT, the Maffezini tribunal noted
the atypical situation that the host state Spain was a typically capital-exporting country,

while the investor came from Argentina, a typically capital-importing country, thus refer-

645

85.

646

Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.

The examination of state practice in the Maffezini case becomes problematic in the passage where
the tribunal states that “ [...] if a Government seeks to obtain a dispute settlement method for its investors
abroad, which is more favorable than that granted under the basic treaty to foreign investors in its territory,
the clause may be construed so as to require a similar treatment of the latter” (Maffezini v. Spain, Decision
on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para. 61). With this statement, the tribunal
confuses the requirements of the MFN clause with the principle of material reciprocity, which is not impli-
cated in the unconditional MFN clause. Spain is generally not required to accord foreign investors the same
treatment as it seeks for its own investors abroad.
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ring to the intentions of the parties. This emphasis on the role reversal of Spain and Ar-
gentina indicates that the tribunal might have reached a different result had the Respond-
ent host country been the driving force to include the waiting period. Again, the Siemens
arbitration — where Argentina was the Respondent host state instead of the home state of
the Claimant — went beyond the argumentation of the Maffezini tribunal.

Summing up, the Siemens case affirmed the findings of the Tribunal in the Maffezini case
in that it principally affirmed the applicability of the most-favoured-nation clause to pro-
cedural provisions and allowed to deviate from this rule in case public policies were at
stake. However, the reasoning of the tribunal was much broader than the reasoning of the
Maffezini tribunal, which was particularly due to the narrower formulation of the most-
favoured-nation clause in question and to the role reversal between Argentina and Spain
as home or host state respectively. The following tribunals basically endorsed the findings
of the Maffezini and the Siemens tribunals. The Gas Natural tribunal stressed the im-
portance of procedural protection and established a presumption in favour of the applica-
bility of the most-favoured-nation clause to dispute settlement provisions. The National
Grid tribunal was the first tribunal to explicitly draw a distinction between the attempt to
create consent to arbitration by virtue of the most-favoured-nation clause and the invoca-
tion of procedural benefits. This distinction was upheld in Suez and InterAguas v. Argen-
tina, AWG v. Argentina and Suez and Vivendi v. Argentina, although the tribunal did not
completely reject the possibility of incorporating an entire dispute settlement mechanism.
The Suez tribunal moreover emphasized that under the Vienna Convention on the Law of
Treaties, textual interpretation, supplemented by the object and purpose of the treaty in
question, had to prevail over those intentions of the parties that did not find textual sup-
port, and that dispute settlement was an integral part of the investment protection regime
of a BIT.

The introduction by the Maffezini tribunal of the public policy criterion, which was up-
held by the Siemens tribunal, should be discarded. The notion of public policy refers to
the laws and standards of fundamental concern to the state or the whole society.**’ How-

ever, both the Maffezini and the Siemens tribunal offered no transparent and workable

647 Krajewski, National Regulation and Trade Liberalization in Services, p. 158.
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standard indicating what provisions should be regarded as provisions embodying a public
policy that is fundamental for the acceptance of the agreement so as to prevent the appli-
cation of the MFN clause.** For example, the Maffezini tribunal considered an exhaustion
of local remedies requirement as an outflow of a public policy that cannot be overridden
by the clause. It is however not plausible why a state would enter into several BITs some
of which contain an exhaustion of local remedies requirement and into others which do
not contain such requirement if the state considers these provisions to be a matter of pub-
lic policy which is more important than others.®*” As argued above, treaty practice can

650 Neither does the criterion

hardly be a criterion to determine a state’s public policy.
whether provisions are deemed to have been specifically negotiated provide any guidance
since the acceptance of a treaty is always the result of negotiations in which each provi-
sion is specifically negotiated in respect to others. All provisions in a treaty are the ex-
pression of a certain party intention embodying a certain public policy. Since every provi-
sion and the entire treaty relates to public policy considerations and the contracting states’
public interest, it is hardly possible to distinguish the provisions of a treaty according to
this criterion.®®! Moreover, it is the intended effect of most-favoured-nation clauses to
eliminate the effect of specifically negotiated provisions and to establish equal treatment
in areas where treatment standards have been specifically negotiated.®* Thus, if a certain
clause is the expression of a certain party intention, this does not mean that it cannot be
overridden by a most-favoured-nation clause. What is decisive is not the party intention as
regards the less favourable provision, but the party intention as regards the most-

favoured-nation clause, as expressed in the text of the clause. Accordingly, although af-

firming that dispute settlement clauses were negotiated on a case by case basis and there-

648 See the critique in Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No.

ARB/02/13, para. 115, where the tribunal held that the four exceptions “may in practice prove difficult to
apply, thereby adding more uncertainties to the risk of ‘treaty shopping’”. See also Dolzer, Meistbegiin-
stigungsklauseln in Investitionsschutzvertriagen, p. 50; Kurtz, The Delicate Extension of MFN Treatment to
Foreign Investors, in: Weiler (ed.), International Investment Law and Arbitration, p. 547; Schill, The Multi-
lateralization of International Investment Law, p. 156.

649 Chukwumerije, p. 630. See Part VI E.I.2.

630 See Part VI B.L3.f.

61 See also Radi, The application of the most-favoured-nation clause, p. 773.
02 See Part VI B.L3.e.
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fore always reflected a certain party intention, the Siemens tribunal still denied that specif-
ically negotiated provisions were not subject to most-favoured-nation treatment. The tri-
bunal argued that it was not the effect of specifically negotiated provisions to exclude the
applicability of the most-favoured-nation clause, but that it was rather precisely the object
and purpose of most-favoured-nation treatment to eliminate specifically negotiated provi-
sions and replace them by more favourable provisions unless these provisions were ex-
plicitly exempted.®>

The introduction of the public policy criterion can be read as an attempt of the Maffezini
Tribunal to limit its holding and prevent treaty shopping since it was not necessary for the
determination of the scope of the clause, none of the situations envisaged being pertinent
in the present case. The guideline that it offers is that the “policy objectives of [...] specif-
ic treaty provisions” should be weighed against the legitimate extension of rights by vir-

634 1t held that ,,a distinction has to be made be-

tue of the most-favoured-nation clause.
tween the legitimate extension of rights and benefits by means of the operation of the
clause, on the one hand, and disruptive treaty shopping that would play havoc with the
policy objectives of underlying specific treaty provisions, on the other hand“®>>. However,
treaty shopping, i.e. the deliberate choice of the applicable treaty by the Claimant, is an
unavoidable and intended consequence of enshrining most-favoured-nation clauses in
BITs since it is always through treaty shopping that an investor can ensure that it is re-
ceiving the most favoured treatment promised by the host state. The examples of public
policy criteria should therefore be discarded. If a state wishes to reduce treaty shopping in

order to protect public policy considerations, it has to clearly delimit the scope of applica-

tion of the most-favoured-nation clause.

653

106.

654 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63.

6% Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63.

Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
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II. Importation of Jurisdictional Provisions

Tribunals have diverged on the question of whether jurisdictional provisions can be im-
ported through MFN clauses, largely rejecting such possibility.®*® In fact, all tribunals
with the exception of the Roslnvest tribunal have rejected to extend the jurisdictional ba-
sis of BITs by means of MFN clauses. The question whether MFN clauses can be applied
to broaden the jurisdiction of a treaty-based tribunal arises, above all, in situations where
some BITs of a host State do not contain consent to investor-State dispute resolution at

1657,while others allow such recourse, where some host State BITs limit recourse to in-

al
vestor-State arbitration to certain causes of action, while others encompass a broader
range of causes of action, and where different host State BITs provide for recourse to dif-
ferent dispute settlement fora. Investment tribunals have dealt with the invocation of ju-
risdictional provisions in various constellations, which involved the extension of jurisdic-

tion to contract-based claims, the enlargement of the range of treaty claims covered by the

dispute settlement clause, and the choice of a different arbitral forum.
1. Extension of jurisdiction to contract-based claims

a) Introduction: Jurisdiction of Tribunals over contract-based claims

Under general international law, not every breach of a contract with a foreign national

658

constitutes a breach of international law.”" More specifically, the breach of a contract by

a State in ordinary commercial intercourse is generally not considered a violation of in-

ternational law, while the use of the sovereign authority of a State to violate a contract

659

with an alien is considered a violation of international law.””” The decisive criterion under

66 For the same view, see Vesel, Clearing a Path Through a Tangled Jurisprudence, p. 172, and

Markert, Streitschlichtungsklauseln in Investitionsschutzabkommen, pp. 304, 305.

657 See e.g. the Germany-Pakistan BIT.

658 American Law Institute, Restatement of the Law (Third), The Foreign Relations Law of the United
States, vol. 2 (1987), § 712, Comment h, p. 201 stipulates that “[...] not every repudiation or breach by a
state of a contract with a foreign national constitutes a violation of international law.” See also Joy Mining
v. Egypt, Award on Jurisdiction, 6 August 2004, ICSID Case No. ARB/03/11, para. 72; CMS v. Argentina,
Award, 12 May 2005, ICSID Case No. ARB/01/8, para. 299.

69 Schwebel, On whether the breach by a state of a contract with an alien is a breach of international
law, in: International law at the time of its codification, pp. 408, 409. See also Salini v. Jordan, Decision on
Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para. 155; Consortium R.F.C.C. v. Morocco,
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general international law is therefore whether the violation was undertaken “for govern-
mental rather than commercial reasons”.*® ICSID tribunals have uniformly accepted the
existence of treaty claims that are independent from contractual claims and have affirmed
their jurisdiction over treaty claims even though they were related to or arose out of the
same set of facts as contractual claims.®®! Even if the claims are interwoven, an invest-
ment tribunal may not decline jurisdiction over BIT claims on the ground that another fo-
rum is competent for adjudicating on the contract claim. Dispute settlement clauses in
contracts are designed to deal with contract claims, while dispute settlement clauses in
BITs give tribunals jurisdiction to hear claims arising from the terms of the BIT. Alt-
hough the two proceedings may arise from the same set of facts, they are still based on
different causes of action. The distinction between treaty claims under international law
and contract claims does not mean that tribunals never have jurisdiction to deal with con-
tract claims. Parties may under certain circumstances have the right to submit contractual
claims to arbitration if contractual rights are included in the protection of the relevant
BIT. There are basically three situations in which tribunals affirmed their jurisdiction over
contract-based claims, namely the rise of a contract violation to a treaty violation or the
inclusion of a broadly drafted dispute settlement clause or of an umbrella (pacta sunt

servanda) clause in the treaty.

Sentence arbitrale, para. 51; Impregilo v. Pakistan, Decision on Jurisdiction, 22 April 2005, ICSID Case
No. ARB/03/3, para. 260. The American Restatement of the Law provides in § 712 (2) that a state is re-
sponsible under international law for injury resulting from: [...]

(2) a repudiation or breach by the state of a contract with a national of another state

(a) where the repudiation or breach is (i) discriminatory; or (ii) motivated by other non-commercial consid-
erations and compensatory damages are not paid; or

(b) where the foreign national is not given an adequate forum to determine his claim of breach or is not
compensated for any breach determined to have occurred; [...]

660 Schwebel, On whether the breach by a state of a contract with an alien is a breach of international
law, in: International law at the time of its codification, p. 412.

66t Compariia de Aguas de Acoquija and Vivendi Universal v. Argentina, Decision on Annulment, 3
July 2002, ICSID Case No. ARB/97/3, paras 60, 95-97, 101-105, 112; SGS v. Pakistan, Decision on Objec-
tions to Jurisdiction, 6 August 2003, ICSID Case No. ARB/01/13, para. 148; SGS v Philippines, Decision
on Objections to Jurisdiction, 29 January 2004, ICSID Case No. ARB/02/6, para. 162; Impregilo v. Paki-
stan, Decision on Jurisdiction, 22 April 2005, ICSID Case No. ARB/03/3, para. 258; Siemens v. Argentina,
Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para. 180. See also Ben Hamida,
L’arbitrage transnational face a un désordre procedural, in: Horchani (ed.), Ou va le droit de
I’investissement?, p. 199.

182



aa) Breach of contract amounting to a violation of international law

While not every breach of contract amounts to a breach of international law, it does not
follow that only because a breach of contract is involved, there can be no violation of the
bilateral investment treaty. The fact that treaty and contract violations are based on differ-
ent standards does not mean that no violation of the BIT can arise from breaches of con-
tract. This is underlined by the fact that contracts are a protected form of investment under
most BITs. For example, the SGS-Pakistan tribunal has indicated that there would be a
treaty breach if the investor was prevented from submitting disputes to the contractual
dispute settlement mechanism.®®* Moreover, it has long been accepted that measures of a
State affecting contractual rights may amount to expropriation contrary to international

663
law.

bb)  Submission of Contractual Disputes on the Basis of a Widely Drafted Dispute

Settlement Provision

Second, a treaty-based tribunal has jurisdiction to decide on contractual claims where the
respective dispute settlement clause in the BIT grants jurisdiction over a broad category
of disputes not limited to disputes relating to substantive treaty provisions. Some BITs
contain limited dispute settlement clauses that only cover disputes relating to obligations
under the BIT.®®* In these cases, jurisdiction of the tribunal is restricted to claims of treaty
violations. Others extend jurisdiction to any dispute between a foreign investor and a
State relating to a protected investment.®® The question is whether in such a situation the
tribunal is competent to decide on purely contractual claims that do not necessarily

amount to a claim for violation of a treaty. From the broad wording of the clause, which

662 SGS v. Pakistan, Decision on Objections to Jurisdiction, 6 August 2003, ICSID Case No.
ARB/01/13, para. 172.

663 Norwegian shipowners’ claims, Award, 13 October 1922, R.I.LA.A. vol. I, p. 325; Case Concerning
Certain German Interests in Polish Upper Silesia (Merits), PCIJ Series A No. 7 (1926), p. 44; Letco v. Libe-
ria, Award, 31 March 1986, ICSID Case No. ARB/83/2, 2 ICSID Reports, p. 366.

664 E.g. Art. XIII Canada-Ecuador BIT; Art. 9 (1) of the Netherlands-Venezuela BIT; Art. X (1) of the
Costa Rica-Paraguay BIT.

665 E.g. Art. 11 I German Model BIT, 9 (1) Italy-Pakistan BIT, Art. 8 (1) of the Argentina-France BIT;
Art. XI (1) and (2) of the Ecuador-Netherlands BIT.
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generally refers to “any disputes with respect to investments”, one can follow that dis-
putes arising from breaches of contract can fall under these clauses, with the necessary
prerequisite only being the existence of an investment.®® The term “investment” in the
majority of BITs includes a broad range of contractual rights, which means that disputes
relating to investments generally encompass contractual disputes. The majority of tribu-
nals have accordingly interpreted these broad jurisdictional provisions as extending their
jurisdiction beyond disputes concerning the BIT’s substantive provisions to disputes in-

volving breaches of contract.®®’

cc) Submission of Contractual Disputes on the Basis of an Umbrella Clause

Many bilateral investment treaties explicitly provide by means of a so-called umbrella
clause that the contracting states shall observe their contractual obligations. A typical um-

brella clause provides:

“Each Contracting Party shall observe any obligations it has entered into with an

Investor or an Investment of an Investor of any other Contracting Party.”*®®

Umbrella clauses can for example be found in the BITs concluded by Switzerland with
Bolivia and Kazakhstan, but not in the BIT concluded between Switzerland and Ecuador.
Another example is the German model BIT, whereas the treaty between Germany and the
United Arab Emirates does not contain an umbrella clause. Article 13 (2) of the Germany-
India BIT as well departs from the German Model BIT, providing that “Each Contracting
Party shall observe any other obligation it has assumed with regard to investments in its

territory by investors of the other Contracting Party, with disputes arising from such obli-

666 Alexandrov, Breaches of Contract and Breaches of Treaty, pp. 573, 575; Gaffney/ Loftis, The “Ef-
fective Ordinary Meaning” of BITs, p. 14; Schreuer, Investment Treaty Arbitration and Jurisdiction over
Contract Claims, in: Weiler (ed.), International Investment Law and Arbitration, pp. 296, 299.

667 Salini v. Morocco, paras 59-61; Vivendi, Decision on Annulment, para. 55; SGS v Philippines, De-
cision on Objections to Jurisdiction, 29 January 2004, ICSID Case No. ARB/02/6, paras 131-135. For the
contrary position, see SGS v. Pakistan, Decision on Objections to Jurisdiction, 6 August 2003, ICSID Case
No. ARB/01/13, para. 161. The question was left open in Impregilo v. Pakistan, Decision on Jurisdiction,
22 April 2005, ICSID Case No. ARB/03/3.

668 Article 10 (1) last sentence ECT. See also Article 8 (2) of the German Model BIT.
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gations being only redressed under the terms of the contracts underlying the obliga-
tions. %
It is highly controversial whether an international arbitration tribunal constituted under
the dispute settlement provisions of an investment treaty has the authority to exercise ju-
risdiction over claims for breaches of a contract concluded between a foreign investor and
a State where the Contracting States have included an umbrella clause in the treaty. One
could argue that it is the effect of umbrella clauses to put contractual commitments under
the BIT’s protective umbrella.®’® Under this interpretation, the clause elevates every con-
tractual obligation into an international obligation and thus transforms a breach of con-
tract into a treaty violation. The jurisdictional consequence of this transformation would
be that a BIT-based tribunal may assert jurisdiction over claims arising out of the contract
due to the host State’s international obligations under the umbrella clause.®’' Contract vio-

lations are thus transformed into justiciable obligations under the international law of the

treaty. Summing up, the umbrella clause has two effects under this interpretation: First, it

669 Emphasis by the author. A similar difference can be found in Mexican BITs. For instance, Article

10 of the Mexico-Switzerland BIT provides: “Each Contracting Party shall observe any other obligation it
has assumed with regard to investments in its territory by investors of the other Contracting Party.” Article
9 of the Austria-Mexico BIT contains a first sentence that is almost identical with Article 10 of the Mexico-
Switzerland BIT, but adds in its second sentence: “Disputes arising from such obligations shall be settled
under the terms of the contracts underlying the obligations.”

670 See SGS v Philippines, Decision on Objections to Jurisdiction, 29 January 2004, ICSID Case No.
ARB/02/6, paras 115-128; Noble Ventures v. Romania, Award, 12 October 2005, ICSID Case No.
ARB/01/11, paras 54, 60; Alexandrov, Breaches of Contract and Breaches of Treaty, p. 572; Weil, Prob-
lémes relatifs aux contrats passés entre un Etat et un particulier, pp. 130-132; Gaillard, Investment Treaty
Arbitration and Jurisdiction Over Contract Claims, in: Weiler (ed.), International Investment Law and Arbi-
tration, p. 345; Mann, British Treaties for the Promotion and Protection of Investments, pp. 245, 246;
Dolzer/ Stevens, Bilateral Investment Treaties, pp. 81-82; Schreuer, Of Waiting Periods, Umbrella Clauses
and Forks in the Road, pp. 231-256, 250; Schreuer, Investment Treaty Arbitration and Jurisdiction over
Contract Claims, in: Weiler (ed.), International Investment Law and Arbitration, p. 299; von Walter, Die
Reichweite von Schirmklauseln in Investitionsschutzabkommen, p. 816; Rigaux, Les situations juridiques
individuelles, pp. 229-230; Shihata, Applicable Law in International Arbitration, in: Shihata/ Wolfensohn
(eds), The World Bank in a Changing World, vol. II, p. 601; Karl, The Promotion and Protection of German
Foreign Investment Abroad, p. 23; UNCTAD, Bilateral Investment Treaties 1995-2006, p. 75.

671 This effect can be evaded under the ECT, which provides in its Annex IA that Contracting Parties
may opt out of the umbrella clause by not permitting their investors to submit a dispute concerning this pro-
vision to international arbitration. The decision whether the pacta sunt servanda clause has the effect of
creating jurisdiction for contractual claims may also depend on the specific wording of the relevant pacta
sunt servanda clause. This is stressed by the SGS-Philippines Tribunal (SGS v Philippines, Decision on
Objections to Jurisdiction, 29 January 2004, ICSID Case No. ARB/02/6, para. 119) and the Noble Ventures
Tribunal (Noble Ventures v. Romania, Award, 12 October 2005, ICSID Case No. ARB/01/11, para. 56).
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lifts contracts out of the exclusive domain of the domestic legal system, which means that
an interference with the investor’s contractual rights is governed by international law.
Second, on the procedural plane, a violation of an investor-State agreement is subject to
the BIT’s dispute settlement mechanism, and the jurisdiction of the arbitral tribunal is ex-
tended to contractual disputes. Proponents of this view argue that when inserting a pacta
sunt servanda clause, the State intends to provide the investor with an international reme-
dy as an inducement to invest in its territory and that it is the object and purpose of an
umbrella clause to add extra protection to the investor.®”> Moreover, an effet utile argu-
mentation is used insofar as it is argued that the clause would be deprived of any effect if
it was nevertheless required that there must be a treaty violation to establish the jurisdic-
tion of the arbitral tribunal.®” This view is supported by the origins and the historical use
of the clause, which shows that the insertion of the clause became common in order to
elevate breaches of contract to treaty violations.®” Moreover, it finds support in the pacta
sunt servanda logic.®”

In contrast, the SGS-Pakistan tribunal denied the establishment of jurisdiction over con-
tract claims by virtue of the relevant umbrella clause.®’® This reading of the clause up-
holds the distinction between contractual and treaty obligations, preventing investors from
using the provision in order to submit to arbitration trivial disputes and minor disagree-
ments on details of contract performance, such as for example a small delay in paying.
This interpretation reflects an understanding of the object and purpose of investment
agreements as instruments to protect investors against political rather than against purely
economic risks.

In order to avoid the submission of trivial exclusively contractual disputes before interna-

tional tribunals and to take into account the aim of investment arbitration, which is not the

672 , Investment Treaty Arbitration and Jurisdiction over Contract Claims, in: Weiler (ed.), Interna-

tional Investment Law and Arbitration, p. 301.

673 , Investment Treaty Arbitration and Jurisdiction over Contract Claims, in: Weiler (ed.), Interna-
tional Investment Law and Arbitration, p. 301; Wilde, The Umbrella Clause, pp. 220, 221.

674 For an overview of the history of the umbrella clause see Sinclair, The Origins of the umbrella
clause, pp. 411-434.

673 Jacob, BITs, in: Wolfrum (ed.), Encyclopedia of Public International Law, para. 62.

676 See SGS v. Pakistan, Decision on Objections to Jurisdiction, 6 August 2003, ICSID Case No.
ARB/01/13, paras 165-173. See also Joy Mining v. Egypt, Award on Jurisdiction, 6 August 2004, ICSID
Case No. ARB/03/11, para. 81.
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protection of investors against purely commercial risks, but their protection against arbi-
trary exercise of State power, it is preferable to follow an intermediary approach accord-
ing to which one has to distinguish between breaches of contract by the government in
case the government exercised its particular sovereign prerogatives to escape from its
contractual commitments and cases in which the government acted solely on a commer-
cial basis. The fact that BITs are designed to protect investors from political, but not from
commercial risks militates against an interpretation which would apply the umbrella
clause to such situations involving only trivial contract violations. If the main focus of a
dispute involves a purely commercial dispute, the umbrella clause should therefore not be

applicable.®”’

b) Case Law

aa) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan

The Salini tribunal was the first tribunal to reject the application of a most-favoured-
nation clause to dispute settlement provisions. The subject of the case was a controversy
about the outstanding amount of money that the investor could claim from the Respond-
ent for the construction of a dam in Jordan. The Claimants invoked violations of the State
contract and of the BIT. The case concerned the question whether a clause in the basic
BIT excluding jurisdiction over contract-based claims can be overridden by means of the
relevant MFN clause. The question in Sal/ini was whether the most-favoured-nation stand-
ard could be invoked in order to override a treaty provision requiring that contractual dis-
putes must be submitted to the contractual dispute settlement mechanism. The Italy-
Jordan investment treaty provided in Article 9 (2) that in case a dispute settlement mecha-
nism was provided for in a state contract, the application of such dispute settlement

mechanism should take priority over the dispute settlement mechanism in the treaty.’”®

677 Wilde, The Umbrella Clause, at p. 235 states: “[i]f the core or centre of gravity of a dispute is not

about the exercise of governmental powers [...] but about ‘normal’ contract disputes, then the BIT and the
umbrella clause have no role.”

078 Art. 9 (2): “In case the investor and an entity of the Contracting Parties have stipulated an invest-
ment Agreement, the procedure foreseen in such investment Agreement shall apply.”
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The investment was subject to an investment contract providing that disputes should be
finally settled by reference to the competent court of law in the Jordanian Kingdom, un-
less both parties agree that the dispute shall be referred to arbitration. Nevertheless, the
Claimants brought their contractual claims before an ICSID tribunal. They argued that
they were entitled to bypass Article 9 (2) of the Italy-Jordan BIT by operation of the
most-favoured-nation clause since the Jordan-United States BIT and the Jordan-United
Kingdom BIT arguably allowed investors to not only bring claims for the violation of the
respective BIT, but also contractual claims for the breach of an investor-State contract.®””

The tribunal refused to override Article 9 (2) of the BIT by virtue of the most-favoured-
nation clause. It made an effort to distinguish the Maffezini case from the present case,
partly by underlining the narrower formulation of the most-favoured-nation clause in the
present case, which did not make reference to “all rights or matters covered by this

680
agreement”.

In contrast, the Siemens Tribunal had not considered the lack of a refer-
ence to “all matters covered by the agreement” in the MFN clause an obstacle to its ap-
plicability to procedural provisions, arguing that the term “treatment” was so general that
the tribunal could not limit its application unless in cases of specific agreement by the
parties.®® Salini reached the diametrically opposite result although it was decided only
three months after Siemens, without however making any reference to the Siemens case.

Apart from the focus on the wording of the clause, the judgment is based on the argument
that the Claimant did not submit evidence of a common intention of the parties to apply
the most-favoured-nation clause to dispute settlement provisions. In contrast to the Maf-

fezini case, the Claimant in Salini had not adduced any evidence with regard to state prac-

tice of Italy and Jordan that supported the assumption that it was the intention of the par-

07 According to Article 6 of the Jordan-United Kingdom BIT, the parties consent to submit all legal

disputes concerning an investment before an ICSID tribunal. Article IX of the United States-Jordan invest-
ment treaty allows investors to bring claims before ICSID arbitration “regardless of any clause in the in-
vestment agreement providing for a different dispute settlement mechanism”.

680 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
117. The most-favoured-nation clause of the Italy-Jordan BIT provided: “Both Contracting Parties, within
the bounds of their own territory, shall grant investments effected by, and the income accruing to, investors
of the other Contracting Party no less favourable treatment than that accorded to investments effected by,
and income accruing to, its own nationals or investors of Third States.”

o8 See Part VI D.I.2.b.
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ties to apply the most-favoured-nation clause to dispute settlement.®*> The order to the
Claimant to show that the most-favoured-nation clause covers dispute settlement provi-
sions indicates a shift of the burden of proof. In Maffezini, the tribunal had assumed that
an MFN clause generally applies to dispute settlement, unless there is a compelling argu-
ment for a contrary intention. In contrast, the Salini tribunal started from the presumption
that the MFN clause generally does not apply to dispute settlement provisions unless there
is specific evidence to the contrary.

Moreover, the tribunal concluded from the party intention expressed in Article 9 (2) to
exclude contractual disputes from international arbitration that it was also the parties’ in-
tention that this could not be changed by operation of the most-favoured-nation clause.

The Tribunal held:

“Furthermore, the Claimants have submitted nothing from which it might be estab-
lished that the common intention of the Parties was to have the most-favored-nation
clause apply to dispute settlement. Quite on the contrary, the intention as expressed
in Article 9 (2) of the BIT was to exclude from ICSID jurisdiction contractual dis-
putes between an investor and an entity of a State Party in order that such disputes
might be settled in accordance with the procedures set forth in the investment

agreements.”*"

bb)  Impregilo S.p.A. v Islamic Republic of Pakistan

This dispute involved the question whether the jurisdiction of the ICSID tribunal could be
extended to contract-based claims by means of incorporation of an umbrella clause. Im-
pregilo was the project leader of a joint venture that was formed to construct hydroelectric
power facilities in Pakistan. Two contracts were concluded between the Claimant acting
on behalf of the joint venture and the Pakistan Water and Power Development Authority

(WAPDA). According to the Claimant, the implementation of these contracts was seri-

682 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, paras

117, 118.
683 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
118.
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ously impeded by the engineer selected by WAPDA to control the performance of the
contracts and WAPDA itself. As a consequence, the Claimant filed a request for arbitra-
tion at ICSID and claimed that the tribunal had jurisdiction ratione materiae to decide on
breaches of the contracts and of the Italy-Pakistan investment treaty.®** Unlike other BITs
to which Pakistan was a party, the BIT between Pakistan and Italy did not contain an um-
brella clause. Therefore the Claimant argued that jurisdiction over contractual claims was
established through the most-favoured-nation clause read in conjunction with an umbrella
clause included in a bilateral investment treaty concluded between Pakistan and Switzer-

land.®® The tribunal denied jurisdiction over the contractual claims, ruling that

“Even assuming arguendo that Pakistan, through the MFN clause and the Swiss-
Pakistan BIT, has guaranteed the observance of the contractual commitments into
which it has entered together with Italian investors such a guarantee would not cov-
er the present Contracts — since these are agreements into which it has not entered.

On the contrary, the Contracts were concluded by a separate and distinct entity.”**°

684 With regard to the contract, the Claimant argued that the Respondent caused delays in the perfor-

mance of the contracts, denied the Claimant’s rights to extensions of time and additional costs, frustrated
the dispute settlement mechanism under the contracts, required the investor to continue the work in spite of
serious security risks, and threatened to impose liquidated damages (Impregilo v. Pakistan, Decision on
Jurisdiction, 22 April 2005, ICSID Case No. ARB/03/3, para. 33). With regard to the bilateral investment
treaty, the Claimant claimed a violation of the fair and equitable treatment-standard and of the prohibition
of expropriation (Impregilo v. Pakistan, Decision on Jurisdiction, 22 April 2005, ICSID Case No.
ARB/03/3, para. 34).

683 Art. 3 (1) of the Italy-Pakistan BIT in conjunction with Art. 11 of the Pakistan-Switzerland BIT.
Article 3 (1) of the Italy-Pakistan BIT provided that: “Both Contracting Parties, within the bounds of their
own territory, shall offer investments effected by, and the income accruing to, investors of the other Con-
tracting Party no less favorable treatment than that accorded to investments effected by, and income accru-
ing to, its own nationals or investors of Third States.” The reliance on the most favoured nation clause was
in fact only a secondary claim. Primarily, the Claimant had focused on the general wording of Article 9 of
the investment treaty, covering “any disputes arising between the contracting Party and the investors of the
other”. The tribunal argued that the Contracts were concluded with WAPDA, which was an autonomous
corporate body and legally and financially distinct from Pakistan under Pakistani law (Impregilo v. Paki-
stan, Decision on Jurisdiction, 22 April 2005, ICSID Case No. ARB/03/3, paras 211-214). Its behaviour
could not be attributed to Pakistan since the international law rules on state responsibility did not apply to
acts of an entity that breached a municipal law contract. Thus, WAPDA was not a contracting Party within
the meaning of Article 9.

686 Impregilo v. Pakistan, Decision on Jurisdiction, 22 April 2005, ICSID Case No. ARB/03/3, para.
223.
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Relying on the nature of WAPDA, which it considered to be a legal entity different from
the State of Pakistan according to Pakistani law, the tribunal did not examine whether the

MFN clause could be applied to umbrella clauses.

ccC) MTD v. Chile

The MTD tribunal, as the tribunal in Impregilo v. Pakistan, dealth with the extension of
jurisdiction to contract-based claims by means of importation of an umbrella clause.The
MTD tribunal was disposed to apply the most-favoured-nation clause to various substan-
tive standards. Among others, it was willing to elevate contractual obligations to the in-
ternational plane by means of incorporating an umbrella clause from a third-party BIT,
without however going into the question whether the jurisdiction of an arbitral tribunal
can be extended to contractual claims by application of the most-favoured-nation
clause.®®” Thus, while the MTD tribunal was the only tribunal until now which was ready
to apply the most-favoured-nation clause to an umbrella clause®, it did not rule on the
question whether the MFN clause may be applied to establish jurisdiction over contract-
based claims. Finally, it denied a violation of the umbrella clause since there had been no

breach of contract.®®’

c) Assessment

The Salini tribunal refused the application of most-favoured-nation clauses to provisions
expanding the jurisdiction of arbitral tribunals to contract-based claims. The tribunal de-
clined to extend its subject-matter jurisdiction to entertain purely contractual claims and
rejected the investor’s argument that the MFN clause in the Italian-Jordanian BIT would
import the host State’s broader consent to arbitration from the British-Jordanian and US-
Jordanian BITs. Although it distinguished the case from the Maffezini case and avoided to

make a general and definitive statement as to the applicability of the most-favoured-

687 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 187. Although the incorpo-
ration of an umbrella clause entails questions concerning the jurisdiction of a tribunal over contractual
claims, the Tribunal only dealt with the issue in the context of the merits.

088 Affirming applicability also Chukwumerije, p. 626.

089 MTD v. Chile, Award, 25 May 2004, ICSID Case No. ARB/01/7, para. 188.
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nation standard to dispute settlement provisions, it stands for a different approach towards
the most-favoured-nation clause, namely for the idea that most-favoured-nation clauses
referring to “treatment” should not be interpreted as being presumptively applicable to
dispute settlement provisions. Moreover, the tribunal expressed concerns with regard to
the statements of principle made by the Maffezini tribunal, arguing that the exceptions
mentioned by the Maffezini tribunal might in practice prove difficult to apply, thereby
adding more uncertainties to the risk of treaty shopping.®®® However, the award is not
convincing in this respect. It is the very sense of the most-favoured-nation clause to ren-
der possible treaty shopping, i.e. the invocation of more favourable treaty clauses. Moreo-
ver, it is no obstacle to the application of most-favoured-nation clauses that beneficiary
silence in a third-party treaty is invoked since the relevant subject-matter to which the
most-favoured-nation clause shall be applied is explicitly regulated in the basic treaty.®!
While one can derive from Article 9 (2) that contractual disputes should not be submitted
to arbitration, the focus should not be on the intention of the parties regarding that provi-
sion, but rather on the effect of the most-favoured-nation clause, which reflects the inten-
tion that investors should be able to benefit from more favourable guarantees included in
third-party treaties.

The Impregilo Tribunal rejected any effect of an imported pacta sunt servanda clause be-
cause the investment treaty had not been concluded with Pakistan, but with the WAPDA
as an autonomous authority. In that regard, the tribunal relied on the wording of the um-
brella clause in the Pakistan-Switzerland treaty that provided that the Contracting Parties

692 It

had to observe all obligations that they had undertaken vis-a-vis foreign investors.
therefore refrained from engaging in a detailed analysis of the most-favoured-nation
clause; neither did it evaluate prior case law. Instead it explicitly left open both the ques-

tions whether jurisdiction can be extended to contractual claims by means of a pacta sunt

690 Salini v. Jordan, Decision on Jurisdiction, 15 November 2004, ICSID Case No. ARB/02/13, para.
115.

o1 See Part IV A.IL3.

692 Article 11 of the Switzerland-Pakistan BIT provides: “Chacune des Parties Contractantes assure a
tout moment le respect des engagements assumés par elle a I’égard des investissements des investisseurs de
I’autre Partie Contractante.” (Italics added by the author)
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servanda clause and whether it is possible to import such a clause via a most-favoured-
nation clause.

Even if one accepts the applicability of the most-favoured-nation clause to invoke umbrel-
la clauses, the effect is very limited on account of the necessity of more favourable treat-
ment in the third-party BIT. First, the umbrella clause can only have an effect on the ju-
risdiction of a tribunal on condition that the basic BIT contains a narrowly formulated
dispute settlement clause which does not itself include contractual disputes. Second, if the
host State has committed a contract violation which also constitutes a violation of the
BIT, the jurisdiction of the tribunal is given in any event. Moreover, according to the in-
termediary approach suggested above®”, if the main focus of a dispute involves a purely
commercial dispute which does not involve abuse of sovereign state power, the umbrella
clause is not applicable. Since the presence of arbitrary use of state power will usually
entail a violation of the BIT, the tribunal will usually have jurisdiction anyway, without

the need to have recourse to the pacta sunt servanda clause.

2. Enlargement of the Range of Treaty Claims Covered by the Dispute Settlement

Clause

a) Introduction: The Scope of Subject-Matter Jurisdiction in BITs

Another potential field of application for most-favoured-nation clauses is the situation
where BITs differ as to the kind of disputes that may be brought to arbitration.

A number of bilateral investment treaties, especially those concluded by China or former
Soviet or Eastern European countries, contain dispute settlement mechanisms which are
only applicable to limited classes of disputes. In these treaties, the scope of subject-matter
jurisdiction of arbitral tribunals is often limited to disputes concerning the expropriation

694

of an investment” ' or the amount of compensation in case of expropriation.695 The issue

could become virulent in the context of Chinese BITs. China used to give its consent in

693 See Part VI D.II.1.a.cc.

694 Eg Art. 7 of the Cyprus-Hungary BIT; Art. XI Hungary-Norway BIT.

693 Eg Art. 4 (3) Ghana-Romania BIT; Article 9 (3) of the China-Ecuador BIT. Art. 13 (3) of the 1988
China-New Zealand BIT.
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BITs to arbitration only as regards the amount of compensation required as a result of an
expropriation. The 2003 Sino-Germany BIT has substantially enlarged the scope of for-
eign investors’ right of submitting investment disputes to international arbitration. Under
that BIT, foreign investors are entitled to submit “any dispute concerning investments be-
tween a Contracting Party and an investor of the other Contracting Party”®”®. These BITs
enable the investor to bring disputes before an arbitral tribunal which relate to standards
apart from the amount of compensation required as a result of an expropriation, such as
for example the fair and equitable treatment standard as a very frequently invoked stand-

ard.

b) Case Law

The following cases all involved dispute settlement clauses where consent to arbitration

was only given with regard to a limited number of disputes.®”’

aa) Plama Consortium Ltd v. Republic of Bulgaria

The Plama case involved a dispute settlement clause which provided for international ar-
bitration only in case there was a dispute concerning the amount of compensation for ex-
propriation. Moreover, in the BIT concluded between Bulgaria and Cyprus, the parties
had only given their consent to ad hoc arbitration, while access to an ICSID arbitral tribu-
nal was not envisaged in the dispute settlement provisions of the treaty. The question was
therefore not only whether the range of claims covered by the dispute settlement clause
could be enlarged but also whether a different dispute settlement forum could be chosen
by operation of the most-favoured-nation clause. Since the tribunal concentrated on the

second question, the case will be dealt with in that context.*”®

696 Article 9 (1) of the 2003 Sino-Germany BIT.

697 In addition, the relevant dispute settlement clause in the Plama case did not even provide for IC-
SID arbitration, but only for ad hoc arbitration according to the UNCITRAL rules. For importation of a
different dispute settlement mechanism see below.

0% See Part VI D.I1.3.b.aa.
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bb) Telenor v. Hungary

The dispute concerned a concession agreement between Hungary and the GSM Consorti-
um, a wholly owned subsidiary of the Norwegian investor, for the provision of public
mobile radiotelephone services in Hungary. Due to certain measures undertaken by Hun-
gary, Telenor claimed violations of the expropriation and the fair and equitable standards
of the Hungary-Norway BIT. In contrast to the Hungary-Cyprus BIT, which was at issue
in the Plama case, the Hungary-Norway BIT in principle allowed for the submission of
investment disputes to an ICSID tribunal in certain cases, which were however limited to
disputes concerning the amount or payment of compensation in case of expropriation or
losses due to war.*”

The Tribunal did not consider the measures to amount to an expropriation and was there-
fore confronted with the question whether it had jurisdiction over the fair and equitable

treatment claim by importation of more favourable dispute resolution provisions from

other BITs concluded by Hungary.”® The tribunal held that

“[...] an MFN clause in a BIT providing for most favoured nation treatment of in-
vestments should not be construed as extending the jurisdiction of the arbitral tribu-
nal to categories of dispute beyond those set out in the BIT itself in the absence of

clear language that this is the intention of the parties.””"’

The tribunal endorsed the “statement of principle” adopted by the Plama tribunal that
MEFN clauses should generally not be construed as extending the jurisdiction of an arbitral
tribunal to categories of dispute beyond those set out in the treaty itself,”"* giving four

reasons. First, the Telenor tribunal considered the ordinary meaning of the most-favoured-

699
700

See Article XI of the Hungary-Norway BIT.

The most-favoured-nation clause in Article IV (1) of the Hungary-Norway treaty provides: ,,In-
vestments made by Investors of one Contracting Party in the territory of the other Contracting Party, as also
the returns therefrom, shall be accorded treatment no less favourable than that accorded to investments
made by Investors of any third State.”

ol Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 91.

s Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 90.
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nation clause as only referring to substantive rights.””® Second, it considered essential the
prevention of treaty shopping on the side of the investor.”** Third, the tribunal introduced
the argument that to override dispute settlement provisions in a BIT would generate an
element of uncertainty and instability.”" Fourth, the tribunal stressed that treaties should
be interpreted from the perspective of the intention of the Contracting States.”*® It inferred
from the fact that both parties had also concluded investment treaties with wider dispute
settlement provisions that it was their common intention and a deliberate choice to limit

the jurisdiction of the arbitral tribunal in this treaty to the specified categories.

cc) Berschader v. Russia

This ruling concerned a dispute between two Belgian construction firm owners and Rus-
sia over payments under a construction contract for the renovation of the Russian Su-
preme Court building. The relevant Soviet-era investment treaty contained a narrow dis-
pute settlement clause which permitted investor-state arbitration only in case of disputes
over the amount or mode of compensation in the event of an expropriation or nationalisa-
tion.””” Therefore principally Belgian investors could not seek arbitration over alleged
breaches of the other protective standards in the treaty. The Claimants invoked the MFN
clause in the BIT between Belgium and Luxembourg and the USSR and the Denmark-
Russia BIT, which permitted “[a]ny dispute [...] in connection with an investment” to be
submitted to arbitration’”®, including disputes about other treaty standards apart from the
amount and mode of expropriation. The tribunal was split on the question as to whether
the Belgian investor could invoke the most-favoured-nation clause in the Belgium-Russia
investment treaty in order to incorporate more favourable dispute settlement provisions
included in more recent bilateral investment treaties concluded between Russia and third
states. By a majority of two to one, the tribunal rejected the argument and dismissed the

claim. While the Tribunal conceded that there was no general principle according to

703 Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 92.
704 Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 93.
705 Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 94.
706 Telenor v. Hungary, Award, 13 September 2006, ICSID Case No. ARB/04/15, para. 95.

707 Article 10 (1) of the Belgium-Russia BIT.
708 Article 8 of the Denmark-Russia BIT.
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which arbitration agreements should be construed restrictively’”, it focused on the party
intention, arguing that if an agreement to arbitrate was to be reached by incorporation by
reference, doubts as to the intentions of the parties arise.”'® While there was a general
agreement that MFN provisions should afford material equal treatment, this was uncertain
as regards dispute settlement provisions.”'' The tribunal therefore found that the interpre-
tation of the most-favoured-nation clause by the Maffezini tribunal went too far. Instead it
adopted the principle that an MFN provision in a BIT will only incorporate by reference
an arbitration clause from another BIT where it can clearly and unambiguously be in-
ferred that this was the intention of the parties.”'? In contrast, the dissenting arbitrator re-
lied on the primacy of textual interpretation and the object and purpose of the treaty, and
found that “MFN clauses apply to all aspects of the regulatory environment governed by
an investment protection treaty, including availability of all means of dispute settle-

ment”713

dd) RosInvestCo UK Ltd v. The Russian Federation

In contrast to the until then prevailing approach of the tribunals in Salini, Plama, Telenor
and Berschader, the Tribunal in RosInvest v. Russia extended its jurisdiction by means of
the relevant MFN clause. In that case a tribunal decided for the first time that an investor
may circumvent a restrictive arbitration provision to extend the jurisdiction ratione mate-
riae of the tribunal by widening the range of claims that may be adjudicated by the tribu-
nal.

The Claimant was a shareholder of Yukos Oil Company alleging that certain conduct by

Russia amounted to expropriation of its investment. The arbitration clause in the Soviet-

709 Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, para. 178.

o Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, para. 178.

m Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, para. 179.

7z Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, para. 181.

3 Berschader v. Russia, Award, 21 April 2006, Arbitration Institute of the Stockholm Chamber of
Commerce, SCC Case No. 080/2004, Separate Opinion by Todd Weiler, para. 20.
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UK BIT did not empower the tribunal to determine whether an expropriation had actually
occurred. The Claimant sought to import the broader jurisdiction granted inter alia in Art.
8 of the Denmark-Russia BIT by means of the MFN clause in Article 3 of the basic BIT.

The Tribunal made an attempt to limit its holding by refusing to develop further the gen-
eral discussion on the applicability of MFN clauses to dispute settlement provisions and
by stressing its primary task to deal with the case before it rather than making general
statements, referring to the unique wording of the MFN and dispute settlement provisions
it had to interpret. It gave its decision “without entering into the much more general ques-
tion whether MFN clauses can be used to transfer arbitration clauses from one treaty to

»714 Therefore the Wintershall Tribunal stressed that the Roslnvest Tribunal had

another
expressly left open the question whether the word “treatment” in in an MFN clause in-
cluded the protection of the arbitration clause. Nevertheless, the tribunal’s findings can
hardly be reconciled with the until then existing case law.

The tribunal agreed with the parties the dispute settlement clause of the Denmark-Russia
BIT conferred jurisdiction on the arbitral tribunal on the issue whether an act of the host
state was an expropriation. While the tribunal refused to answer the general question
whether MFN clauses could transfer dispute settlement provisions, it affirmed the ques-
tion whether it included an arbitration clause covering expropriation. The tribunal inter-
preted the most-favoured-nation clause of the BIT, which referred to the “management,
maintenance, use, enjoyment or disposal of [...] investments” > by investors, as covering
access to arbitration in case of expropriation, arguing that expropriation interferes with
the investor’s use and enjoyment of the investment and that submission to arbitration

forms a “highly relevant part” of the corresponding procedural protection for the inves-

14 RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute of the Stock-

holm Chamber of Commerce, SCC Case No. V 079/2005, para. 129.

s The most-favoured-nation clause in Article 3 of the BIT provided:

(1) Neither Contracting Party shall in its territory subject investments or returns of investors to treatment
less favourable than that which it accords to investments or returns of investors of any third State.

(2) Neither Contracting Party shall in its territory subject investors of the other Contracting Party, as regards
their management, maintenance, use, enjoyment or disposal of their investments, to treatment less favoura-
ble than that which it accords to investors of any third State.*

Since the protection by the arbitration was a matter that affected the procedural rights of the investor, the
tribunal found the second paragraph to be pertinent.
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tor.”'® The tribunal found decisive that “an arbitration clause, at least in the context of ex-
propriation, is of the same protective value as any substantive protection afforded by ap-
plicable provisions [...].”""" It confirmed its finding by referring to the exceptions to
most-favoured-nation treatment in the BIT, which did not refer to dispute settlement. The
tribunal moreover held that the widening of the scope of the dispute settlement provisions
of the basic BIT was the normal result of the application of MFN clauses.”'® It saw no
reason not to accept the effect in the context of procedural clauses if it is accepted in the
context of substantive protection. In its view, “[q]uite the contrary, it could be argued that,
if it applies to substantive protection, then it should apply even more to “only” procedural

55 719
protection”.

ee) Renta 4 et al. v. Russia

In this case, seven Spanish entities claimed that their investments in Yukos American De-
pository Receipts had been expropriated as a result of measures taken by the Russian gov-
ernment against the Yukos Oil Company. The tribunal found that it had jurisdiction under
Article 10 of the Spain-USSR BIT, which provided jurisdiction “relating to the amount or
method of payment of the compensation due under Article 6 [expropriation]”.”*° The tri-
bunal went on to address the question of whether access to arbitration may in principle
fall within the scope of an MFN clause. In that case, the Claimant could rely on a dispute
settlement clause in the Denmark-Russia BIT, which did not limit arbitration to disputes
relating to the compensation in the case of expropriation. The tribunal reasoned that MFN

treatment is not limited to primary or substantive obligations and that

16 RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute of the Stock-

holm Chamber of Commerce, SCC Case No. V 079/2005, para. 130.

7 RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute of the Stock-
holm Chamber of Commerce, SCC Case No. V 079/2005, para. 132.

718 RosInvestCo v. Russia, SCC Award on Jurisdiction, October 2007, Arbitration Institute of the
Stockholm Chamber of Commerce, SCC Case No. V 079/2005, para. 131.

7 RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute of the Stock-
holm Chamber of Commerce, Case No. V 079/2005, para. 131.

720 Renta 4 S.V.S.A. et al. v. Russian Federation, Award on Preliminary Objections, 20 March 2009,
SCC Case No. 24/2007, paras 27, 28. This finding is noteworthy because contrary tot he findings of the
tribunal in Berschader, the tribunal affirmed its jurisdiction not only for the determination of the amount of
compensation, but also concerning the prior question whether an expropriation had occurred.
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“there is no textual basis or legal rule to say that “treatment” does not encompass

the host state’s acceptance of international arbitration.””*!

In spite of these general remarks, the tribunal declined jurisdiction in the case at hand be-
cause the relevant clause referred to MFN treatment in the context of a cross-reference to

fair and equitable treatment.’**

The majority of the tribunal found that treatment extended
only to fair and equitable treatment and that access to arbitration was not an element of
fair and equitable treatment.

In his Separate Opinion, one arbitrator expressed his conviction that MFN clauses could
be applied to jurisdictional treaty provisions.””> He reasoned that the MFN treatment
clause at hand was wider and included all sorts of treatment, not only fair and equitable
treatment. Furthermore, he held that access to international arbitration was a form of fair
and equitable treatment granted to third party investors.”** As a conclusion, the arbitrator

found that the relevant MFN clause granted the Claimant the benefits of the Respondent’s
broader consent to SCC arbitration in the third-party BIT.

ff) Tza Yap Shum v. Peru

Mr. Tza Yap Shum invested in Peru in the business of producing and exporting fish-based
food products. The investor claimed that various actions of the Peruvian tax authorities
breached treatment standards under the China-Peru BIT. The BIT"s arbitration provision
limited tribunal jurisdiction to disputes “involving the amount of compensation for expro-

priation”. Art. 8(3) of the BIT also provided that other disputes could be submitted to IC-

= Renta 4 S.V.S.A. et al. v. Russian Federation, Award on Preliminary Objections, 20 March 2009,

SCC Case No. 24/2007, para. 101.

= Article 5 stated: (1) Each Party shall guarantee fair and equitable treatment within its territory for

the investments made by investors of the other Party.

(2) The treatment referred to in paragraph (1) above shall be no less favourable than that accorded by
either Party in respect of investments made within its territory by investors of any third State.
Renta 4 S.V.S.A. et al. v. Russian Federation, Separate Opinion of Charles Brower, 20 March

2009, SCC Case No. 24/2007, para. 10.

4 Renta 4 S.V.S.A. et al. v. Russian Federation, Separate Opinion of Charles Brower, 20 March

2009, SCC Case No. 24/2007, para. 22.

723
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SID if the parties to the dispute so agreed. As in Renta 4 v. Russia, the tribunal held that if
jurisdiction was given for disputes involving the amount of compensation for expropria-
tion, this included jurisdiction on the question whether there had in fact been an expropri-
ation. Next the tribunal held that the BIT’s MFN provision could not be used to broaden
the subject-matter scope of the tribunal’s jurisdiction, in connection with other BITs
without limited subject-matter jurisdiction that Peru had signed. The MFN clause in the
BIT provided:

“The treatment and protection referred to in Paragraph 1 of this Article [fair and eq-
uitable treatment] shall not be less favourable than that accorded to investments and

activities associated with such investments of investors of a third State.”

The tribunal found that the submission to investor-state arbitration in Art. 8(3) reflected
the parties’ agreement on two fundamental issues, namely the agreement to submit expro-
priation disputes to ICSID arbitration and that specific agreement would be need to sub-
mit other types of disputes to ICSID arbitration. The Tribunal concluded that the specific
provision in the Peru-China BIT for arbitration of expropriation claims superseded the
general MFN provision, precluding application of arbitration provisions from other BITs.

The tribunal determined that

,»the specific wording of Article 8(3) should prevail over the general wording of the
MEFN clause in Article 3".7%

gg) Austrian Airlines v. The Slovak Republic

In Austrian Airlines v The Slovak Republic, the tribunal considered whether it had juris-
diction over claims of expropriation and breach of the full protection and security obliga-
tion and the umbrella clause in the Austrian-Slovak BIT. The tribunal held that the dis-

pute settlement provisions in the BIT only provided for arbitration in respect of disputes

723 Tza Yap Shum v. The Republic of Peru, Decision on Jurisdiction and Competence, 19 June 2009,

ICSID Case No. ARB/07/6, para. 216.
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over the amount or conditions of payment of compensation for expropriation and not in
respect of disputes concerning the legitimacy of an expropriation.””® The majority of the
tribunal rejected the Claimant's attempt to import into the BIT Slovakia's broader consent
to arbitration contained in treaties with third States, by virtue of the most-favoured-nation
clause. It first stated that it saw no conceptual reason why MFN clauses should not be ap-
plicable to procedural provisions.””’ Although the MFN clause did not expressly exclude
access to dispute settlement provisions in third-party BITs, the fact that the parties had
specifically agreed that access to arbitration should be restricted had the effect that the
MEFN clause should be interpreted so as to exclude broader access to arbitration.””® Ac-

cording to the tribunal,

“[s]een in interaction with the express limitations which the treaty imposes on arbi-
tration, the general intent manifested in the MFN clause is insufficient to displace

such limitations.”

The dissenting arbitrator disagreed with the majority's conclusion on the interpretation of
the MFN clause. His view was that the MFN clause broadened the tribunal's jurisdiction
by incorporating into the BIT the broader consent to arbitration given by Slovakia to
third-state investors.”*® The primary reason for this conclusion was that the MFN clause in
the BIT in this case contained express exceptions to more favourable treatment, and there

were no grounds for implying further exceptions from other provisions in the BIT.

c) Assessment

726 In contrast to the BITs relevant in Renta 4 and Tza Yap Shum, the Austria-Slovakia BIT expressly

provided that the investor shall have the right to have the legitimacy of an expropriation reviewed by local
authorities.

1 Austrian Airlines v. The Slovak Republic, Final Award, 9 October 2009, UNCITRAL ad hoc arbi-
tration, para. 124.

728 Austrian Airlines v. The Slovak Republic, Final Award, 9 October 2009, UNCITRAL ad hoc arbi-
tration, paras 133-136.

7 Austrian Airlines v. The Slovak Republic, Final Award, 9 October 2009, UNCITRAL ad hoc arbi-

tration, paras 138.
730
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In the majority of the examined cases, the Claimants‘ attempt to rely on the MFN clause
to broaden the tribunal’s jurisdiction were rejected by the tribunal. RoslnvestCo v. Russia
was the only case where the claim was successful. Notably, the tribunal in Renta 4 v. Rus-
sia agreed in principle that access to arbitration could in principle fall within the scope of
an MFN clause. The denial of the claim was due to the formulation of the MFN clause,
which referred to fair and equitable treatment.

The Plama, Telenor and Berschader tribunals denied the Claimants’ request to adjudicate
a claim that the Contracting Parties had excluded from consent to arbitration in the appli-
cable BIT, arguing that dispute settlement provisions should not be incorporated unless
there was a clear intention of the parties to do so. First, the focus on a hardly discernible
party intention detached from the wording of the relevant clause is not in line with the re-
quirements of the Vienna Convention on the Law of Treaties. Moreover, by relying on the
risk of treaty shopping and unpredictability, the Telenor tribunal ignored that treaty shop-
ping is the primary way of guaranteeing the promise of equality embodied in MFN claus-
es, also in the context of substantive provisions. Accepting the argument of uncertainty
would mean to significantly reduce the equalizing force of the MFN clause. Moreover,
with the operation of the MFN clause entirely depending on the existence of more favour-
able standards in a third party treaty, its operation is not completely unpredictable, but
depends on the treaty practice of the relevant state party.

The reasoning in 7za Yap Shum and Austrian Airlines that a specific provision should
prevail over an MFN clause is flawed. It is the intended effect of MFN provisions to over-
rule specifically negotiated provisions. Moreover, if one reads an MFN clause only in
connection with the clause they are supposed to supersede, there is no room for applying
the clause.”’

Although the tribunal in RoslnvestCo did not explicitly criticize the findings of the previ-
ous tribunals, stressing that it concentrated only on the interpretation of the case before it,
its argumentation and that of the previous tribunals clearly diverge. The tribunal accepted

the effect of the MFN clause to widen the jurisdictional scope of the dispute settlement

7 See Part VI B.L3.e.
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provisions of the basic BIT, rejecting a distinction between substantive and procedural
protection in that context. Thus, despite its attempts to limit the impact of its holding by
denying to examine closer the word “treatment” and to enter into a further general discus-
sion of MFN clauses, the argumentation of the Ros/nvest tribunal can hardly be reconciled
with the findings made in previous case law. The result of the ruling in RosInvestCo must
be endorsed, although the tribunal’s emphasis on the close the connection between sub-
stantive and procedural protection is problematic. The importance that enforcement pro-
cedures have for investors cannot be the reason for extended MFN treatment to them. The
implementation of obligations is important in every field of international law, neverthe-
less, international law is generally governed by a system of facultative jurisdiction. While
arbitration may be of the same importance for investors as substantive protection stand-
ards, this may not be a reason for the creation of compulsory jurisdiction. Rather, what is
decisive is the interpretation of MFN clauses according to the principles of the Vienna
Convention and especially of the word treatment, an exercise which the tribunal explicitly
did not undertake. It is only within this interpretation that the importance of an enforce-

ment mechanism for the competitive opportunities of investors becomes relevant.
3. Choice of a Different Arbitral Forum

a) Introduction: Overview of Arbitral Fora

Another field of application for the most-favoured-nation clause could be the creation of
the competence of an arbitral forum not mentioned in the basic BIT. BITs differ as to the
type of arbitration procedures that they make available for the settlement of investment
disputes. Most bilateral investment treaties refer to investor-State arbitration under the
auspices of the International Center for the Settlement of Investment Disputes.’** There is

often the alternative possibility to open proceedings via the ICSID Additional Facility.

732 Schreuer, Of Waiting Periods, Umbrella Clauses and Forks in the Road, p. 231. See, e.g., Art. 11

(2), 2™ sentence of the German Model BIT: “Unless the parties in dispute agree otherwise, the divergency
shall be submitted for arbitration under the Convention of 18 March 1965 on the Settlement of Investment
Disputes between States and nationals of other States.”

733 The ICSID Additional Facility Rules were adopted in order to authorise the ICSID Secretariat to
administer among others investment arbitration between parties one of which is not a Contracting State or a
national of a Contracting State, see Article 2 (a) of the Additional Facility Rules.
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Other treaties refer to arbitration under the Arbitration Rules adopted by the United Na-
tions Commission on International Trade Law (UNCITRAL))™*, arbitration under the
auspices of the International Chamber of Commerce (ICC) or ad hoc arbitration’>. For
example, the China-Egypt BIT generally only provides for dispute settlement in the courts
of the host state or, in the event of expropriation, by an ad hoc tribunal.”*® In contrast, the
China-Germany BIT provides for the possibility to initiate ad hoc arbitration or ICSID
arbitration.””’ Furthermore, some United Kingdom BITs provide consent to ICSID arbi-
tration,””® while others refer to arbitration under the UNCITRAL rules.”*® A considerable
number of BITs include references to several dispute settlement fora.”*

Depending on the chosen forum, the proceedings may differ in various aspects. For ex-
ample, under UNCITRAL Arbitration Rules article 32 (5) there is a general rule to protect
confidentiality, since awards are to be made public only with the consent of both parties.
In ICSID, there is no provision which expressly provides for the confidentiality of plead-

ings, documents and other information.”! Moreover, while ICSID Arbitration Rule No. 3

interprets the concept of neutrality in the sense that arbitrators must not have the same

734 Eg Article 8 of the 1992 Netherlands-Poland BIT, Article 9 of the 1990 Switzerland-
Czechoslovakia BIT. According to both provisions, ICSID arbitration is possible as soon as both parties are
Contracting States of the Convention. Neither Poland nor Vietnam has until now become member states to
the ICSID Convention.

733 In ad hoc arbitration, the parties and the arbitrators execute the arbitration without the assistance of
an arbitral administering institution. In some cases of ad hoc arbitration, the parties may decide to adopt a
set of arbitration rules as the framework for the proceedings, often the UNCITRAL Arbitration rules.

736 Article 9 (2) and (3) of the China-Egypt BIT.

77 Article 9 (3) of the China-Germany BIT.

738 Article 8 (1) of the United Kingdom-Nigeria BIT; Article 8 (1) of the United Kingdom-Barbados
BIT.

739 Article 8 of the United Kingdom-Bahrein BIT.

740 Eg Article VII (3) of the US-Argentina BIT, which provides for the possibility to arbitrate under
ICSID, the ICSID Additional Facility, the UNCITRAL arbitration rules, or any other arbitration forum
agreed upon by the parties. Under the NAFTA, investor-state arbitration can take place under three different
sets of arbitral rules: the ICSID Convention, the ICSID Additional Facility Rules, and the UNCITRAL arbi-
tration rules. Under Article 26 of the the ECT, the investor has the choice to submit a dispute to the fora of
the host state, or for binding arbitration to ICSID, a forum established under the UNCITRAL rules, or pro-
ceedings of the Arbitration Institute of the Stockholm Chamber of Commerce. Under Art. 9 (2), (4) of the
Protocol of Colonia for the Promotion and Reciprocal Protection of Investments in Mercosur, investors may
choose between dispute settlement by national courts, an ICSID arbitral tribunal or an ad hoc arbitral tribu-
nal established in accordance with the UNCITRAL rules.

l However, the parties may agree to keep information confidential, particularly if they feel that pub-
lication may exacerbate the dispute. See Biwater Gauff v. Tanzania, Procedural Order No. 3, 29 September
2006, ICSID Case No. ARB/05/22, para. 125 (citing Arbitration Rule 30, Note F, 1 ICSID Reports p. 93).
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nationality as the parties, Article 9 (5) of the ICC rules expresses only a preference for
neutrality, but does not contain a strict requirement. Another difference is the possibility
of judicial review — while ICSID only provides for an annulment procedure, it is possible

42
"2 Moreover, the en-

under the UNCITRAL rules to have recourse to national courts.
forcement of arbitral awards outside the ICSID framework can only be based on national
legislation or on the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention), according to which a State in which recognition and
enforcement is sought may refuse recognition and enforcement of an award if it would be
contrary to the public policy of that state.”* In contrast, the ICSID arbitration rules limit
the grounds for non-recognition of an arbitral award.”** In addition, the broad definition
of investments under BITs and the terminology under many BITs referring to disputes “in
connection with an investment” may be broader than the terminology under the ICSID
Convention, referring to “any dispute arising directly out of an investment” (Article 25

(1)), which may explain the reference in BITs to arbitration under the UNCITRAL Arbi-

tration Rules or the rules of private arbitral institutions.”*

b) Case Law

aa) Plama Consortium Ltd v. Republic of Bulgaria

The Claimant Plama Consortium Ltd, a company incorporated in Cyprus, was the owner
of the Bulgarian company Nova Plama AD, which owned an oil refinery in Bulgaria. In
2002, Bulgaria passed a law according to which Nova Plama was liable for environmental
damage caused in the seventies by the then state-owned Plama AD. The Claimant alleged
that this amounted to a violation of the Energy Charter Treaty (ECT) and the Bulgaria-
Cyprus BIT. It filed a request with ICSID against Bulgaria, claiming jurisdiction of an
ICSID tribunal first on the basis of Article 26 (4) (a) (i) ECT and second on the basis of

2 For example, the Swedish Court of Appeal reviewed the award of an ad hoc tribunal operating

under the UNCITRAL rules in the case of CME v. Czech Republic, Partial Award, 13 September 2001, 14
World Trade and Arbitration Materials 35 (2002), p. 109. For the judgment of the Svea court of Appeal of
15 May 2003, see 42 ILM 919 (2003).

“ See Article V (2) (b) of the New York Convention.
4 Atrticles 53, 54 of the ICSID Convention.
s Sacerdoti, Investment Arbitration under ICSID and UNCITRAL Rules, p. 14.
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the most-favoured-nation provision in Article 3 (1) of the 1987 Bulgaria-Cyprus BIT'* in
connection with ICSID arbitration provisions from other bilateral investment treaties en-
tered into inter alia by Bulgaria and Finland. The Bulgaria-Cyprus BIT contained limited
dispute settlement provisions covering only the legality and the amount of compensation
for expropriation. In disputes concerning the legality of expropriation, only the domestic
administrative and legal procedures of the host State should be applicable; disputes con-
cerning the amount of compensation should be decided either in a legal procedure of the
host State or by an international ad hoc arbitration court applying UNCITRAL rules for
the arbitration procedure.”*’ Access to international arbitration was thus only provided for
as regards disputes concerning the amount of compensation for expropriation; there was
no option under the basic BIT to choose arbitration in disputes concerning other BIT obli-
gations. Furthermore, even in arbitrable constellations, only access to ad hoc arbitration
was provided, while access to an ICSID arbitral tribunal was not at all envisaged in the
treaty.

The tribunal affirmed jurisdiction under Article 26 ECT’*, but declined jurisdiction over
claims based on the Bulgaria-Cyprus BIT, denying the applicability of the most-favoured-
nation standard to the relevant dispute settlement provisions. The tribunal held that the
most-favoured-nation provision of the Bulgaria-Cyprus BIT could not be interpreted as
providing consent to submit a dispute under the Bulgaria-Cyprus BIT to ICSID arbitra-

. 4
tion.”*

746 The bilateral investment treaty contained a most-favoured-nation clause that was similar to those at

issue in the Siemens and the Salini case. Article 3 of the Bulgaria-Cyprus BIT provided: “Each Contracting
Party shall apply to the investments in its territory by investors of the other Contracting Party a treatment
which is not less favourable than that accorded to investments by investors of third states.”

“ Article 4 of the Bulgaria-Cyprus BIT.

8 It is possible under Article 17 I ECT to deny the advantages of part III of the ECT (protecting in-
vestments) to legal entities “if citizens or nationals of a third state own or control such entity and if that enti-
ty has no substantial business activities in the Area of the Contracting Party in which it is organized; [...]”,
i.e. to mailbox companies. However, the tribunal concluded that the denial of benefits under Article 17 1
ECT did not affect the dispute settlement provisions in part V of the ECT and thus affirmed jurisdiction
(Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, paras 147-
151).

[ Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, paras
184, 227.
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The tribunal distinguished the Maffezini case from the Plama case, referring to the im-
practicability of the relevant time-limits for international arbitration in the Maffezini Case.
In contrast, in the Plama case, ad hoc arbitration as a specifically agreed upon procedure
would be replaced by a completely different dispute settlement mechanism. Yet the tribu-
nal did not confine itself to distinguishing the two cases, but distanced itself explicitly
from prior case law. Otherwise it could have argued on the basis of the Maffezini case that
even if dispute resolution fell within the subject-matter of the treatment contemplated by
the BIT, the Claimant could not override the choice of a particular arbitration forum,
which the Maffezini tribunal had qualified as one of the fundamental policy considerations
that could not be overridden by virtue of the most-favoured-nation clause.” Instead the
tribunal expressed the view that the Maffezini “interpretation went beyond what State Par-
ties to BITs generally intended to achieve by an MFN provision in a bilateral or multilat-

. 751
eral investment treaty.”

It established that there was a presumption that MFN clauses
did not cover dispute settlement provisions unless the most-favoured-nation provision in
the basic treaty left no doubt that the Contracting Parties intended to incorporate them.”*
Furthermore, it did not confine this solution to the establishment of consent to arbitration
by means of a most-favoured-nation clause, but applied it generally to dispute settlement
provisions.”” It thus reversed the position taken by the Maffezini Tribunal, where it had
been held that dispute resolution provisions should in principle be covered by most-
favoured-nation clauses unless this would run counter to public policy.

The tribunal did not consider instructive the wording of the most-favoured-nation clause,

holding that it was not clear whether the ordinary meaning of the term “treatment” in the

o See Part VID.1.2.a.
» Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
203.

2 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
223: “an MFN provision in a basic treaty does not incorporate by reference dispute settlement provisions in
whole or in part set forth in another treaty, unless the MFN provision in the basic treaty leaves no doubt that
the Contracting Parties intended to incorporate them.”

753 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
227. Here the tribunal held that the most-favoured-nation clause “[...] cannot be interpreted as providing
consent to submit a dispute under the Bulgaria-Cyprus BIT to ICSID arbitration and that the Claimant can-
not rely on dispute settlement provisions in other BITs to which Bulgaria is a Contracting Party in the pre-
sent case.”
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MEFN provision of the BIT included or excluded dispute settlement provisions contained
in other BITs to which Bulgaria was a Contracting Party.””* Moreover, it rejected the reli-
ance on the object and purpose of investment treaties to create favourable conditions for
investment as pursued by the Claimant and formerly by the Siemens tribunal as “insuffi-
cient to conclude that the Contracting Parties to the Bulgaria-Cyprus BIT intended to cov-
er by the MFN provision agreements to arbitrate in other treaties [...].”">> It then turned to
circumstantial evidence, mainly relying on the different historical background of the dis-
pute settlement clauses, which were much more restricted during the era of the Soviet Un-
ion. It stressed that the Bulgaria-Cyprus BIT had been negotiated in 1987, i.e. when Bul-
garia was still under a communist regime which had a policy of favouring bilateral in-
vestment treaties with limited protection for foreign investors and very limited interna-
tional dispute resolution provisions.””® In the 1990s, after the collapse of the communist
regime, Bulgaria began concluding bilateral investment treaties with significantly more
liberal dispute resolution provisions, including resort to ICSID arbitration. Moreover, the
tribunal inferred from the negotiations between Bulgaria and Cyprus that had taken place
in 1998 and had also comprised the dispute settlement provisions of the BIT that the Con-
tracting Parties had not considered the most-favoured-nation clause of the treaty to effect
importation of dispute settlement provisions from other BITs.

The tribunal underlined that one reason for its decision which was “equally, if not more,
important” than Bulgarian State practice in communist times was that absent express evi-
dence otherwise, most-favoured-nation provision could not create a basis for jurisdiction
where none existed in the basic treaty. It stressed that the basic prerequisite for arbitration

was an agreement of the parties to arbitrate and that such agreement should be clear and

74 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
189.

753 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
193 (quoting Sinclair, The Vienna Convention, p. 130, who warned against the “risk that the placing of un-
due emphasis on the ‘object and purpose’ of a treaty will encourage teleological methods of interpretation
[which,] in some of its more extreme forms, will even deny the relevance of the intentions of the parties™).
76 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
196.

209



unambiguous.””’ Therefore the intention to incorporate dispute settlement provisions had
to be clearly and unambiguously expressed. The tribunal held that when the parties had
agreed on a special dispute settlement mechanism, for example on ad hoc arbitration, they
could not be expected to leave those provisions to future replacement by different dispute
resolution provisions by means of the most-favoured-nation clause, unless they had ex-

plicitly agreed on such replacement.”® In the words of the Tribunal,

“[i]t is a well-established principle, both in domestic and international law, that such
an agreement [to submit disputes to arbitration] should be clear and unambiguous.
[...] Doubts as to the parties’ clear and unambiguous intention can arise if the

agreement to arbitrate is to be reached by incorporation by reference.”’”’

Diverging from the conceptual approach in Maffezini, the tribunal based its analysis on
the presumption that the basic treaty must make it sufficiently clear that the MFN clause
was intended to apply to issues of investor-State dispute settlement. It supported its view
by invoking the “generally accepted principle of separability (autonomy) of the arbitration
clause”, according to which dispute resolution provisions constituted “an agreement on

their own”’®

, thus highlighting the distinction between substantive rights and their proce-
dural implementation.

Moreover, it cited the prevention of a “chaotic situation” where “an investor has the op-
tion to pick and choose provisions from the various BITs” as a counter-argument against

application of the MFN clause.”®'

7 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.

71528. Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
725(9)9‘ Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, paras
716908’ lggflama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
726112. Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
219.
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bb) Yaung Chi Oo v Myanmar

The Yaung Chi Oo case was the first arbitration award issued under the ASEAN Invest-
ment Agreement. The dispute concerned a joint venture agreement concluded in 1993 be-
tween Myanmar Foodstuff Industries, a Myanmar State-owned corporation, and the State
industrial Organization of Myanmar on the one hand and the Singaporean Claimant on the
other. The parties formed a joint venture company which was designed to operate a brew-
ery in Myanmar. The Claimant claimed that in December 1997 and November 1998,
armed agents of the Myanmar Government had seized the brewery and that the govern-
ment had frozen certain of its bank accounts. After a period of five years, a winding up
order had been made. The Claimant held that these measures resulted in a violation of
various provisions of the 1987 ASEAN Investment Agreement and commenced arbitra-
tion proceedings according to Article X of the Agreement. The key issue of the case was
whether the tribunal had jurisdiction over the claims under either the 1987 ASEAN
Agreement or the 1998 Framework Agreement.

The tribunal denied jurisdiction under the 1987 ASEAN Agreement’®” and under Article
12 of the 1998 Framework Agreement’®. The Claimant also claimed jurisdiction under

the 1998 Framework Agreement by invoking the most-favoured-nation clause in Article 8

762 Myanmar was not a member of ASEAN at the time of the conclusion of the joint venture agree-

ment. It acceded to the 1987 ASEAN Agreement in July 1997 and became a party to the 1998 Framework
Agreement when that agreement entered into force in 1999. The Tribunal denied jurisdiction due to Article
IT (3), which provided that “This Agreement shall also apply to investments made prior to its entry into
force, provided such investments are specifically approved in writing and registered by the host country and
upon such-conditions as it deems fit for purpose of this Agreement subsequent in its entry into force.” The
investment was approved by the competent Myanmar authority before 1997, i.e. prior to the entry into force
of the ASEAN Agreement for Myanmar. According to the Tribunal, “The mere fact that an approval and
registration earlier given by the host State continued to be operative after the entry into force of the 1987
ASEAN Agreement for that State is not sufficient.” (Yaung Chi Oo v. Myanmar, Award, 31 March 2003,
ASEAN Case No. ARB/01/1, para. 60) The Tribunal therefore held that the Claimant’s investment did not
quallfy as an ASEAN investment under Article II (3) of the 1987 ASEAN Agreement.

The tribunal affirmed that the 1998 Framework Agreement applied to existing investments and that
the present investment could be considered an investment under Article 2 of that Agreement. However, it
denied that Article 2 of the 1998 Framework Agreement was a better provision in the sense of Article 12 of
the Framework Agreement, which provided: “In the event that this Agreement provides for better and en-
hanced provisions over the [1987 Agreement], then such provisions of this Agreement shall prevail.” Rather
the tribunal considered Article 12 as an assurance that investments which are covered by both agreements
are entitled to the most beneficial treatment afforded by either agreement. It therefore concluded that Article
12 did not give the Claimant any new rights in relation to its claim (Yaung Chi Oo v. Myanmar, Award, 31
March 2003, ASEAN Case No. ARB/01/1, para. 82).
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of the Agreement read in conjunction with the BIT between Myanmar and the Philip-
pines. This BIT provided for the possibility of ad hoc international arbitration.”** The tri-
bunal declined jurisdiction on this ground, arguing that the Claimant should have invoked
the most-favored-nation clause at the initiation of arbitration proceedings. Moreover, it
denied that there would be more favourable treatment in the form of arbitral jurisdiction

under the Myanmar-Philippines BIT. It pointed out that

“[...] if a party wishes to rely on the jurisdictional possibility affirmed by an ICSID
Tribunal in Maffezini v. Kingdom of Spain, it would normally be incumbent on it to
rely on that possibility, and on the other treaty in question, at the time of instituting
the arbitral proceedings. That was not done in this case. In any event, in the Tribu-
nal’s view, there is no indication that there would be arbitral jurisdiction on these
facts under any BIT entered into by Myanmar which was in force at the relevant

time.” 765

cc) Garanti v. Turkmenistan

Contrary to former statements by the Maffezini and Plama tribunals, the tribunal in Gar-
anti v. Turkmenistan held that an investor could invoke the MFN clause to obtain the ben-
efit of a more favourable arbitration process provided by another treaty to nationals or
companies of a third country.

The dispute concerned several measures by the Respondent relating to a construction con-
tract between the parties to the dispute. The tribunal decided to commence arbitral pro-
ceedings although the Respondent had not consented to ICSID arbitration in the arbitra-
tion clause of the basic BIT between the United Kingdom and Turkmenistan. The BIT
required 1in its dispute settlement clause in Article 8 of the BIT that in order for a dispute
to be submitted to ICSID, an agreement to ICSID arbitration between the investor and the
BIT’s Contracting Party must exist. Turkmenistan has consented, in other BITs and in the

ECT, to either ICSID arbitration or UNCITRAL arbitration, at the election of the investor.

764 Article IX of the Myanmar-Philippines BIT of 17 February 1998.
765 Yaung Chi Oo v. Myanmar, Award, 31 March 2003, ASEAN Case No. ARB/01/1, para. 83.
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The Claimant relied on the most-favoured-nation clause of the basic BIT to bypass the
requirement of a specific agreement to ICSID arbitration. The Respondent held that the
UK-Turkmenistan BIT contained only Turkmenistan’s consent to arbitration under the
UNCITRAL Rules. Consent to ICSID arbitration could not be created by operation of the
MEFN clause. Article 8 of the UK-Turkmenistan BIT provides:

,»(1) Disputes between a national or company of one Contracting Party and the other
Contracting Party concerning an obligation of the latter under this Agreement in re-
lation to an investment of the former which have not been amicably settled shall, af-
ter a period of four [months] from written notification of a claim, be submitted to
international arbitration if the national or company concerned so wishes.

(2) Where the dispute is referred to international arbitration, the national or compa-
ny and the Contracting Party concerned in the dispute may agree to refer the dispute
either to:

(a) the International Centre for the Settlement of Investment Disputes [...] or

(b) the Court of Arbitration of the International Chamber of Commerce; or

(c) an international arbitrator or ad hoc arbitration tribunal to be appointed by a spe-
cial agreement or established under the Arbitration Rules of the United Nations
Commission on International Trade Law.

If after a period of four months from written notification of the claim there is no
agreement to one of the above alternative procedures, the dispute shall at the request
in writing of the national or company concerned be submitted to arbitration under
the Arbitration Rules of the United Nations Commission on International Trade

Law as then in force. [...]

The non-discrimination provision in Article 3 of the U.K.-Turkmenistan BIT provides:

(1) Neither Contracting Party shall in its territory subject investments or returns of
nationals or companies of the other Contracting Party to treatment less favourable
than that which it accords to investments or returns of its own nationals or compa-

nies or to investments or returns of nationals or companies of any third State.
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(2) Neither Contracting Party shall in its territory subject nationals or companies of
the other Contracting Party, as regards their management, maintenance, use, enjoy-
ment or disposal of their investments, to treatment less favourable than that which it
accords to its own nationals or companies or to nationals or companies of any third
State.

(3) For the avoidance of doubt it is confirmed that the treatment provided for in par-
agraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of this

Agreement.

The majority of the tribunal was of the view that the Respondent had generally agreed to
submit disputes to international arbitration in Article 8 (1) of the BIT. Since Article 8 (1)
of the UK-Turkmenistan BIT established consent of the Respondent to international arbi-

766
In order

tration, there was no need to refer to the MFN clause to import such consent.
to override the requirement of a specific agreement and import consent to ICSID arbitra-
tion, it was possible to invoke the relevant MFN clause, which explicitly stated that it was
also applicable to the arbitration clause of the BIT. The reliance on the MFN clause could
be equated to an incorporation by reference, which had been at issue in C.S.0.B. v. Slo-

767 The tribunal affirmed that the third-party treaty contained more favourable treat-

vakia
ment. Although there was no reason to conclude that UNCITRAL arbitration was objec-

tively more favourable than ICSID arbitration, the more favourable treatment stemmed

766 Garanti v. Turkmenistan, Decision on the Objection to Jurisdiction for Lack of Consent, 3 July

2013, ICSID Case No. ARB/11/20, paras 75, 78.

767 Garanti v. Turkmenistan, Decision on the Objection to Jurisdiction for Lack of Consent, 3 July
2013, ICSID Case No. ARB/11/20, para. 73. In C.S.O.B. v. Slovakia, the Czech and Slovak Republic had,
prior to their separation, signed a BIT that gave an investor of one State the right to elect ICSID arbitration
in a dispute with the other State. The Respondent argued that the BIT had never entered into force between
the State parties. The tribunal found that “the uncertainties relating to the entry into force of the BIT prevent
that instrument from providing a sound basis upon which to found the parties’ consent to ICSID jurisdic-
tion.” (See C.S.O.B. v. Slovakia, Decision of the Tribunal on Objections to Jurisdiction, 24 May 1999, IC-
SID Case No. ARB/97/4, para. 43.) However, the parties to the C.S.O.B. v. Slovakia arbitration had signed a
“Consolidation Agreement” which made reference to the BIT, and the tribunal found that ,,[i]n the absence
of a separate dispute resolution provision, the reference to the BIT satisfies the requirement that internation-
al arbitration, as specified in its Article 8, is the agreed dispute resolution mechanism.* (See C.S.O.B. v.
Slovakia, Decision of the Tribunal on Objections to Jurisdiction, 24 May 1999, ICSID Case No. ARB/97/4,
para. 54.)
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from the fact that the investor had a choice between UNCITRAL and ICSID arbitration in
the third-party BITs.”®®

The dissenting arbitrator did not find the MFN clause to be able to establish consent to
ICSID arbitration, even though the relevant MFN clause in its para. 3 explicitly stated that
the clause should be applicable to Articles 1 to 11 of the BIT, including the dispute set-
tlement clause. She stressed that “consent to jurisdiction in international adjudication
must always be established“.”®® She held that applying the MEN clause to the dispute set-
tlement provision establishing the jurisdiction of an ICSID tribunal would mean ,,consent
shopping® and the creation of a de facto system of compulsory jurisdiction, while the in-
ternational legal order still rested largely on a system of facultative jurisdiction.””® Where
consent was not established in the relevant BIT, it could not be imported via an MFN
clause. In contrast to the majority, the dissenting arbitrator found that consent to ICSID
arbitration was embodied in Article 8 (2) of the BIT. Article 3 (3) had to be read in the
light of that provision. It could not be read in a way as to completely override another
treaty provision.””" Like the tribunal in Austrian Airlines v. Slovak Republic, the dissent-

ing arbitrator examined the relationship of the MFN clause and the dispute settlement

provisions. She held that

“[t]o give effect to the MFN clause contained in Article 3 (3), the foreign investor
must first be in a dispute settlement relationship with the host state. A problem of
treatment can only arise when the foreign investor is treated in a certain way while

entertaining a specific relationship with the host state. If there is no relationship be-

768 Garanti v. Turkmenistan, Decision on the Objection to Jurisdiction for Lack of Consent, 3 July

2013 ICSID Case No. ARB/11/20, paras 89-95, with further references.

769 Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,
ICSID Case No. ARB/11/20, para. 5 (Emphasis in the original).
70 Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,
ICSID Case No. ARB/11/20, para. 6.
m Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,
ICSID Case No. ARB/11/20, para. 12.
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tween the host state and the foreign investor, the question of more or less favourable

treatment is not at stake and thus, the MFN principle does not apply.”’"?

As a consequence, according to the dissenting opinion,

“the application of Article 3 (3) of the U.K.-Turkmenistan BIT is subordinated or

conditioned to the prior application of Article 8 (2) [.. 177

The dissenting arbitrator held that even if Article 3 (3) were applicable, consent to ICSID
arbitration could not be established from an MFN clause read together with an ICSID ar-
bitration clause from another treaty. According to her, an MFN clause cannot by reference
incorporate an agreement to arbitrate and does not have the function to establish jurisdic-

tion. This

,would involve a forum-shopping attitude that bypasses the consent requirement of
the Respondent while running against the fundamental principles of international

e W74
adjudication.*

c) Assessment

The reference by the Plama tribunal to Bulgaria’s practice during the communist era to
agree only to very limited possibilities of international dispute resolution does not indicate
the scope of the MFN clause. It is rather an important function of the clause to effect a
general change in policy of a State without the need to renegotiate all BITs.””> Neither is
the reference to the treaty renegotiations convincing. According to the theory of the tribu-
nal, a renegotiation of treaties would only be necessary in cases where states intend to in-

clude standards that are more favourable than any standard that has as yet been granted to

2 Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,

ICSID Case No. ARB/11/20, para. 40.

m Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,
ICSID Case No. ARB/11/20, para. 41.

m Garanti v. Turkmenistan, Dissenting opinion of Laurence Boisson de Chazournes, 3 July 2013,
ICSID Case No. ARB/11/20, para. 63.

s See Part VI B.L3.f.
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any third state or in order to modify provisions that fall outside the scope of the MFN
clause. In reality, however, BITs are constantly renegotiated for various reasons, inter alia
for the clarification of existing commitments.”’® There is always a certain unpredictability
in the operation of the MFN clause, which entirely depends on the existence of more fa-
vourable standards in a third party treaty. The problem with the reliance on third-party
treaties can well be demonstrated by the Rights of US Nationals in Morocco case, where
the US was deprived of its rights after their abrogation in the third-party treaties. The aim
of the renegotiations may thus also have been to achieve clear and predictable standards
and a clear and predictable enforcement mechanism.

It was moreover argued by the Plama tribunal that the reasoning of the tribunal in the
Maffezini case could be limited insofar as it merely invalidated a rather useless treaty pro-
vision, since domestic courts could not render a final decision in such a short period of
time. The tribunal said that it “sympathize[d] with a tribunal that attempts to neutralize

.. . . . . . 777
such a provision that is nonsensical from a practical point of view”

. This argument is
however not convincing. Comparable to the requirement to exhaust local remedies, the
object and purpose of the waiting requirement is to give domestic courts the opportunity
to redress a wrong allegedly committed by the state. One cannot generally exclude the
possibility that the domestic court acknowledges the commitment of a wrong by the state
and decides in favour of the investor. Moreover, a decision could be made in the first in-
stance which might convince the parties or lead to an amicable settlement. An eighteen-
month domestic litigation period can therefore not per se be perceived as unreasonable or
inadequate.””®

Regarding the principle of the autonomy of the arbitration clause invoked by the Plama
tribunal, it is indeed a recognised principle of international arbitration law that the fate of

the arbitration clause can be dissociated from the fate of the remainder of the agree-

776 For various other reasons for the renegotiation of BITs, see UNCTAD, World Investment Report

2005, p. at 27.

7 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
224. This argument was also invoked in Suez and InterAguas v. Argentina, Decision on Jurisdiction, 16
May 2006, ICSID Case No. ARB/03/17, paras 65, 66.

78 Wilde, The umbrella clause, p. 228.
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ment.””” Courts have referred to the severability of the arbitration clause to find that this
clause is not affected by the alleged invalidity or termination of the agreement. One rea-
son given for this view is that the parties to an agreement containing an arbitration clause
conclude not one agreement but two, namely the substantive or principal agreement and
an additional, separable agreement which provides for arbitration of disputes arising out
of the principal agreement.”*® ICSID arbitration clauses reinforce the rule of severability.

For example, Article 45 (1) of the ICSID Additional Facility Rules provides that

,»|t]he Tribunal shall have the power to rule on its competence. For the purposes of
this Article, an agreement providing for arbitration under the Additional Facility
shall be separable from the other terms of the contract in which it may have been

included.«’®!

It can also be derived from Article 25 ICSID Convention, which provides that a party is
not entitled to vitiate the arbitral process by withdrawing its agreement to arbitrate, that it
is neither entitled to vitiate the arbitral process by maintaining that the principal agree-
ment containing the arbitral obligation is void.”® Severability in these cases serves the
purpose to give the arbitral tribunal the opportunity to rule upon the alleged invalidity of
the agreement. If one party to an agreement containing an arbitration clause could deny
arbitration to the other party by alleging that the agreement was not valid and could de-
prive an arbitral tribunal of the competence to rule upon that allegation, upon its constitu-
tion and jurisdiction and upon the merits of the dispute, it would always be open to that
party to vitiate the arbitral remedy by simply declaring the agreement void.”® The separa-

tion is therefore in the case of an alleged invalidity of the agreement a necessary outflow

779 Schwebel, International arbitration, pp. 2, 3; Weil, Problémes relatifs aux contrats passés entre un

Etat et un particulier, pp. 222, 223; Lena Goldfields v. USSR, paras 11, 15; Fisheries Jurisdiction Case,
Judgment of 2 February 1973, ICJ Reports 1973, Separate Opinion of Judge Sir Gerald Fitzmaurice, p. 31.
780 Schwebel, International arbitration, p. 5.

78l Emphasis added by the author.

782 Schwebel, International arbitration, p. 16.

783 Schwebel, International arbitration, p. 4; Weil, Problémes relatifs aux contrats passés entre un Etat
et un particulier, p. 222.
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of the doctrine of Kompetenz-Kompetenz. Since it keeps up the arbitral obligations of the
parties, the doctrine of severability is in this regard a means to enhance arbitral protection.
This reasoning cannot be transferred to the context of the most-favoured-nation clause.
An arbitration clause in an investment agreement cannot be regarded as completely dis-
connected from the substantive provisions of an investment agreement since it is included
for the purpose of being applied to disputes arising out of these substantive provisions.
While the object and purpose of the doctrine of severability is to lay into the hands of the
tribunal the power to rule on its own competence and thus to prevent the possibility of one
party to unilaterally vitiate the arbitral process, application of the doctrine to bar the ap-
plication of the MFN clause to the dispute settlement mechanism of a treaty would in con-
trast lead to a lower level of protection of the investor. Accordingly, the WTO Panel in
US — Section 337 denied the separability of substantive provisions and procedural provi-
sions serving to enforce them since both affected the competitive opportunities of inves-

784

tors.””" The protective function of the dispute settlement mechanism thus militates against

application of the severability concept in the field of most-favoured-nation treatment.”®

The Yaung Chi Oo case in principle suggests that MFN clauses, in conjunction with
broader dispute settlement clauses in third-party BITs, can form the basis of jurisdiction
of an investment tribunal. However, the tribunal dismissed the Claimant’s argument con-
cerning the most-favoured-nation clause in very short terms and evinced a complete lack
of sensitivity to the issue. Especially, the ruling cited Maffezini as evidence for a possibil-
ity which that case had in fact explicitly rejected as one of the four public policy excep-
tions, namely for the possibility to invoke jurisdiction in a situation where the third-party
investment treaty provides access to a completely different arbitration forum than that
foreseen in the basic treaty. Moreover, the tribunal did not seem to notice that the inten-

tion of the Claimant to invoke a different definition of investment was beyond the scope

of MFN clauses, given that MFN clauses apply only to the treatment of a defined invest-

7 See Part VI B.L4.
s See also Radi, The application of the most-favoured-nation clause, p. 762.
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ment, not to the definition of an investment itself.”8¢

The case thus hardly offers any guid-
ance concerning the attraction of jurisdictional provisions via MFN clauses.

In Garanti v. Turkmenistan, the dissenting arbitrator held that the most-favoured-nation
clause can only be applied after a dispute settlement relationship has been established.
However, there is no basis for conditioning the right to most-favoured-nation treatment on

the prior establishment of a dispute settlement relationship. The majority opinion cites the

International Law Commission, which stated:

,»The right of the beneficiary State [..] to most-favoured-nation treatment under a
most-favoured-nation clause [..] arises at the moment when the relevant treatment is
extended by the granting State to a third state or to persons or things in the same re-

lationship with that third State.”®’

Thus, the MFN clause applies to investors from the moment that the host State accords
more favourable treatment to an investor from a third State. The finding of the dissenting
arbitrator that consent is the cornerstone of ICSID arbitration and that no such consent is
given under Article 8 (2) of the relevant treaty must be endorsed. However, it is not ar-
gued that most-favoured-nation clauses can bypass the requirement of consent. It follows
rather from their interpretation according to the Vienna Convention that consent can be
established by means of most-favoured-nation clauses. As a consequence, depending on
the wording of each particular MFN clause, it is generally possible to institute arbitral
proceedings before a different arbitral forum where investors from third states may seek

arbitration.

E. Further Potential Fields of Application

This Chapter examines the applicability of MFN clauses to a number of further procedur-
al and jurisdictional dispute settlement provisions. Apart from domestic litigation periods,

among the dispute settlement requirements that may be circumvented are consultation pe-

786 See Part V B.
787 ILC Draft Articles on MFN Clauses, Article 20(1).
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riods, the requirement to exhaust local remedies and fork in the road clauses. In contrast,
the definition of investor or investment cannot be broadened by means of the MFN

clause. Neither is the importation of an entire dispute settlement mechanism possible.
I. Procedural Requirements

1. Circumvention of Consultation Periods

The great majority of BITs require as a condition for the institution of dispute settlement
proceedings that a certain consultation period be observed before the institution of pro-
ceedings in order to give the parties to the dispute an opportunity to amicably negotiate a

settlement.’®

One can basically imagine three scenarios in which a most-favoured-nation
clause might be applied. First an investor may attempt to invoke dispute settlement provi-
sions which do not require a consultation period at all. Second, an investor could attempt
to invoke a treaty with a shorter waiting period than that required under the basic treaty.”®
And third, the basic treaty may not provide for a fixed time limit at all, but simply stipu-
late that if no solution can be found, the dispute may be submitted to an international tri-

790
bunal.

Investors may try to circumvent such opaque provision by referring to a BIT
with a clear time limit.

In the context of the question whether the requirement to observe a waiting period is a
procedural requirement that may be dispensed with, especially in cases in which there is
no prospect of reaching a negotiated settlement, tribunals have generally tended to treat
consultation periods as directory and procedural rather than mandatory and jurisdictional

791

in nature.” Indeed the consultation period is not a bar to jurisdiction since it does not put

788 See, for example, Article 11 of the German Model BIT:

(1) Divergencies concerning investments between a Contracting State and an investor of the other Contract-
ing State should as far as possible be settled amicably between the parties in the dispute.

(2) If the divergency cannot be settled within six months of the date when it has been raised by one of the
parties in dispute, it shall, at the request of the investor of the other Contracting State, be submitted for arbi-
tration.
9 For example, Art. 9 (2) of the Pakistan-Switzerland BIT requires a twelve-month consultation pe-
riod, while Art. 8 (2) of the Pakistan-France BIT only requires a six-month consultation period. Swiss in-
vestors thus have to wait longer before they can initiate ICSID arbitral proceedings than French investors.
790 Eg Art. 11 (1) and (2) of the Germany-Pakistan BIT; Article 9 (2) Chile-Germany BIT.

ke Lauder v. The Czech Republic, Final Award, 3 September 2001, UNCITRAL arbitration, para.
187; Wena v. Egypt, Decision on Jurisdiction, 29 June 1999, ICSID Case No. ARB/98/4, para. 891; SGS v.
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into question the consent of the host state to arbitration. As a procedural rule, it can gen-

erally be circumvented by means of the most-favoured-nation clause.

2. Circumvention of the Requirement to Exhaust Local Remedies

It is a well-established rule of customary international law that local remedies must be
exhausted before international proceedings are instituted in all cases involving diplomatic
protection.”’* The rule applies when a claim is brought in respect of the rights of a private
person, not in inter-State disputes.””> The main reason for the insertion of the local reme-
dies rule is that the state must be afforded an opportunity to redress wrongs by its own
organs, by ascerting the facts of the case and then applying national law.””* Reflecting re-
spect for the internal processes of the state, the rationale of the rule is the recognition of

795 .
Besides, local

the sovereign rights, equality and independence of the Respondent state.
remedies relieve international tribunals from the burden of excessive litigation’”® and pro-
vide an opportunity for the parties to settle the dispute at lower costs and with less pub-
licity than international dispute settlement.””” For the determination of the limits of the
rule, it is instructive to take into account the Claimant’s interests, which are impaired to
the extent that he can get more efficient justice through international adjudication. There-

fore the rule may be dispensed with if local remedies are unsatisfactory and ineffective.’””®

Article 26 ICSID Convention is the reverse of traditional customary international law

Pakistan, Decision on Objections to Jurisdiction, 6 August 2003, ICSID Case No. ARB/01/13, para. 184,
Goetz v. Burundi, Award, 10 February 1999, ICSID Case No. ARB/95/3, para. 93. In contrast, the tribunal
in Enron v. Argentina underlined in an obiter dictum that it considered the six-month waiting period not a
merely procedural, but a jurisdictional requirement and that a failure to comply with it would lead to a lack
of jurisdiction (Enron v. Argentina, Decision on Jurisdiction, 2 August 2004, ICSID Case No. ARB/01/3,
para. 88).

92 Interhandel Case, Preliminary Objections, Judgment of 21 March 1959, ICJ Reports 1959, p. 27.
73 On the differentiation between claims relating to private persons and claims of the State, see IT-
LOS, M/V “Saiga” (No. 2) (Saint Vincent and the Grenadines v. Guinea), Separate Opinion of Judge
Wolfrum, paras 46, 50 et seq.; ITLOS, M/V “Virginia G” (Panama v. Guinea-Bissau), Judgment of 14 April
2014, para. 153; ITLOS, M/V “Virginia G” (Panama v. Guinea-Bissau), Dissenting Opinion of Judge Jesus,
paras 58-80; ITLOS, M/V “Virginia G” (Panama v. Guinea-Bissau), Joint Separate Opinion of Judges Cot
and Kelly, paras 2 et seq.

704 Interhandel Case, Preliminary Objections, Judgment of 21 March 1959, ICJ Reports 1959, p. 27.
79 Amerasinghe, Local Remedies in International Law, p. 58.

796 Amerasinghe, Local Remedies in International Law, p. 58.

7 Amerasinghe, Local Remedies in International Law, p. 61.

8 Claim of Finnish Shipowners, Award, 9 May 1934, pp. 1503-1504; Loewen v. United States of
America, Award, 26 June 2003, ICSID Case No. ARB(AF)/98/3, para. 168.
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concerning disputes between states by which in the absence of specific rules, local reme-
dies must be exhausted before international dispute settlement may be chosen. Article 26
establishes as a rule that if the parties do not agree otherwise, consent to ICSID arbitration
means consent to such arbitration to the exclusion of any other remedy, which includes
redress by national courts.””” Exhaustion of local remedies is therefore usually not re-
quired, which is also reflected in the majority of BITs. The investment chapter of NAFTA
also waives the local remedies rule.®® However, Article 26, second sentence of the ICSID
Convention specifically mentions the possibility for the Contracting States to condition
their consent to arbitration on the prior exhaustion of local administrative or judicial rem-
edies.®”!

The requirement to exhaust local remedies has been cited by the Maffezini tribunal as a
public policy requirement that may not be overridden by a most-favoured-nation clause.
However, as argued above, the exception of public policy requirements is not convincing.
Therefore most-favoured-nation clauses can be used to waive the applicability of the pro-
cedural requirement of exhaustion of remedies.

This result remains the same even if one draws a distinction between procedural and ju-
risdictional requirements. The requirement of exhaustion of local remedies does not di-
rectly relate to the consent of the parties to submit the dispute to the court and does not
challenge the power of the tribunal. It does not deprive the court of jurisdiction, but rather
governs the timing of decision-making. Accordingly, it is a procedural rather than a juris-
dictional requirement, with non-exhaustion barring admissibility rather than jurisdic-

. 802
tion.

799 Article 26 provides: “Consent of the parties to arbitration under this Convention shall, unless oth-

erwise stated, be deemed consent to such arbitration to the exclusion of any other remedy. A Contracting
State may require the exhaustion of local administrative or judicial remedies as a condition of its consent to
arbitration under this Convention.”

800 Dodge, pp. 373-376. See NAFTA Article 1121 (1) (b), which expressly mentions domestic courts
without requiring exhaustion of local remedies. Instead the provision speaks of the ,,right of investors to
initiate or continue proceedings in domestic courts.

so1 For a requirement to exhaust local remedies, see Art. 4 (3) the Ghana-Romania BIT of 22 March
1989; Art. 7 (2) of the 1981 Romania-Sri Lanka BIT.

802 Crawford, Brownlie’s Principles of Public International Law, p. 710; Shihata, The power of the
International Court, p. 106; Santulli, Droit du contentieux international, pp. 264, 265; Interhandel case, Pre-
liminary Objections, Judgment of 21 March 1959, ICJ Reports 1959, p. 26; Ambatielos case (merits: obliga-
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It is not an obstacle to the application of the most-favoured-nation principle that the ex-
haustion of local remedies is a fundamental principle of customary international law. This

fundamental nature of the principle was stressed in the ELSI case, where the ICJ held:

“The Chamber has no doubt that the parties to a treaty can therein either agree that
the local remedies rule shall not apply to claims based on alleged breaches of the
treaty; or confirm that it shall apply. Yet the Chamber finds itself unable to accept
that an important principle of customary international law should be held to have
been tacitly dispensed with, in the absence of any words making clear an intention

803
to do so.”

In the ELSI case, the relevant provision of the FCN treaty conferring compulsory jurisdic-
tion on the court contained no indication that the local remedies requirement should be
dispensed with, which led to the application of customary international law. This reason-
ing cannot be transferred to the context of investment agreements, where the typical most-
favoured-nation clause gives sufficient indication that the requirement can be dispensed

with in case the host state has renounced it in a third-party treaty.
II. Jurisdictional Provisions

1. Circumvention of Fork-in-the-Road Clauses

A considerable number of BITs contain a fork-in-the-road (electa una via) provision stip-
ulating that disputes may, at the choice of the investor, be submitted either to the domestic
jurisdictions of the Contracting Parties involved or to international arbitration, and that
once the choice of one or the other of these fora is made, such choice shall be final.*** A
fork-in-the-road provision thus compels the investor to make a decision ab initio as to

whether to pursue the adjudication of the dispute in domestic courts or before an interna-

tion to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953, p. 23; ELSI case, Judgment of 20 July 1989,
ICJ reports 1989, p. 42; RosInvestCo v. Russia, Award on Jurisdiction, October 2007, Arbitration Institute
of the Stockholm Chamber of Commerce, Case No. V 079/2005, para. 152.

803 ELSI case, Judgment of 20 July 1989, ICJ reports 1989, p. 42.

804 See, e.g., Article VII (2) and (3) of the Argentina-United States BIT.
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tional tribunal, thus avoiding the concurrence of domestic and international proceedings.
Difficulties in interpretation arise when tribunals have to decide whether the criterion of
submission to domestic jurisdiction has been fulfilled. Under a fork-in-the-road provision,
access to international arbitration is only precluded if the same dispute between the same
parties has been submitted to the domestic courts of the host State.*®> The Maffezini tribu-
nal found that a fork-in-the-road clause reflected the host State’s public policy and could
thus not be overridden by application of a most-favoured-nation clause.*”® However, as
argued before, the public policy argumentation should be discarded. The investor rather
has the right to invoke beneficiary silence in a third-party treaty in case such treaty does
not contain a fork-in-the-road clause. The disadvantageous provision prohibiting the sub-

mission to another dispute settlement forum can be circumvented by an MFN clause.

2. Importation of an Entire Dispute Settlement Mechanism When the Basic BIT

Does not Contain a Dispute Settlement Mechanism

There are investment agreements which do not contain an investor-state dispute settle-
ment mechanism at all, like for example the Germany-Pakistan treaty, which only con-
tains provisions for state-state arbitration, and Chapter 11 of the Australia-United States
Free Trade Agreement (AUSFTA), which contains substantial protections for investors,
but does not allow them to bring claims on the ground of an alleged violation of AUSFTA
before an arbitration panel.*’ The likely reason for the absence of investor-state dispute

settlement provisions in AUSFTA is the desire to avoid the experience of the United

805 Compaiiia de Aguas del Aconquija and Compagnie Générale des Eaux v. Argentina, Award, 21

November 2000, paras. 53-55; Genin v. Estonia, Award, 25 June 2001, ICSID Case No. ARB/99/2, paras
331-333; Lauder v. The Czech Republic, Final Award, 3 September 2001, UNCITRAL arbitration, paras
162-163; Middle East Cement v. Egypt, Award, 12 April 2002, ICSID Case No. ARB/99/6, para. 71; CMS
v. Argentina, Decision on Jurisdiction, 17 July 2003, ICSID Case No. ARB/01/8, para. 80; Azurix v. Argen-
tina, Decision on Jurisdiction, 8 December 2003, ICSID Case No. ARB/01/12, paras 88-90; Enron v. Ar-
gentina, Decision on Jurisdiction, 2 August 2004, ICSID Case No. ARB/01/3, paras 97-98.

806 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, ICSID Case No. ARB/97/7, para.
63.
807 See Article 11.16 AUSFTA, which provides for the possibility to enter into consultations if a Party
is in favour of introducing an investor-state dispute settlement mechanism. Since the agreement also ex-
cludes to bring claims concerning an alleged violation of AUSFTA before the domestic legal system (Arti-
cle 21.5 AUSFTA), the only way of enforcing the agreement’s investment provisions is through the state-
to-state dispute settlement provisions provided in AUSFTA Chapter 21. Thus, the parties to AUSFTA have
created a system that depends entirely on diplomatic protection.
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States and Canada under NAFTA. Both Canada and the United States had entered into
bilateral investment treaties which contained investor-state mechanisms, but these treaties
had been concluded with less developed countries. While the obligations of BITs are re-
ciprocal in theory, in practice it is usually only the less developed country that bears the
risk of being sued, since there are rarely foreign investors from less developed countries
that invest in the United States or Canada. However, since the enactment of NAFTA, the
United States and Canada have been the addressees of a series of claims. Moreover, the
Australian government pointed out that both Australia and the United States had legal
systems that were developed enough to resolve investment disputes expeditiously and
without bias.®*®

Since the most-favoured-nation clause only operates in the context in which it was insert-

899 When a certain

ed, its scope is limited to the subject-matter of the relevant treaty.
clause in a third-party treaty has no corresponding provision in the basic treaty, the most-
favoured-nation clause is therefore not applicable. Thus, when the basic treaty does not
contain a dispute settlement provision, the MFN clause cannot be employed to import a

dispute settlement mechanism from a third-party BIT.*"

F. Conclusion

While the concept of jurisdiction refers to the power of a court to adjudicate upon a mat-
ter, the non-fulfilment of procedural provisions is not an obstacle to jurisdiction, but can
be a bar to the admissibility of a claim. Several arbitral tribunals have made a distinction
between procedural and jurisdictional provisions, arguing that MFN clauses could not
create jurisdiction in case there was no consent to such jurisdiction in the basic treaty and
that they should therefore only be applicable to procedural provisions.

However, this distinction cannot be upheld. Tribunals should rather generally apply MFN

clauses to dispute settlement provisions, be they procedural or jurisdictional. This does

808 See Dodge, Investor-State Dispute Settlement Between Developed Countries, p. 2 (quoting the

Australia Department of Foreign Affairs and Trade: “[...] both countries have robust and sophisticated do-
mestic legal systems that provide adequate scope for investors, both domestic and foreign, to pursue con-
cerns about government actions.”).

80 See Part VI B.L.2.

810 See also Schill, The Multilateralization of International Investment Law, p. 183.
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not mean that the fundamental requirement of consent can by bypassed via the most-
favoured-nation clause. It is a fundamental principle of international law that without con-
sent to arbitration, the tribunal does not have jurisdiction to adjudicate a claim. The essen-
tial consent is given in the relevant most-favoured-nation clause.

This result is supported by an interpretation of MFN clauses according to the Vienna
Convention on the Law of Treaties. Of course, the specific wording of MFN clauses has
to be examined in each particular case. However, with the term “treatment” referring to
the entire legal regime that an investor is exposed to, the language of the majority of MFN
clauses can be interpreted as encompassing the dispute settlement provisions of a BIT. An
examination of the object and purpose of MFN clauses as well argues in favour of apply-
ing the clause to dispute settlement provisions. The aim of MFN clauses is to level the
competitive opportunities of investors, an aim which is best served by applying the clause
to dispute settlement provisions as well. Notably, the fact that value of the substantive
provisions codified in a treaty is largely dependent on the availability of an effective en-
forcement procedure does not by itself argue in favour of applying MFN clauses to dis-
pute settlement. International law is marked by a facultative system of jurisdiction, which
may not be replaced by a compulsory system of jurisdiction purely for the convenience of
investors. It is rather the term”treatment” which encompasses procedural and jurisdiction-
al treatment and the impact that the implementation of substantive obligations has on in-
vestors’ competitive opportunities which argue in favour of applying MFN clauses both to
procedural and jurisdictional dispute settlement provisions.

There is no unequivocal ICJ jurisprudence which can be used to support the view that
MEFN clauses should be applicable to dispute settlement provisions. Neither does the
Court’s case law argue against such application.

There are two more arguments which militate in favour of applying MFN clauses not only
to procedural, but also to jurisdictional provisions. First, there is no difference between
the consent to substantive or procedural and jurisdictional requirements which justifies
differential treatment. MFN clauses rather incorporate the consent to jurisdiction in case
there is such consent in a third-party treaty, just as they incorporate the consent to sub-
stantive or procedural provisions in case there is such consent in the third-party treaty.

Thus, the judicial sovereignty of the host state does not contradict the operation of the
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clause. Second, the jurisdictional character of a provision does not require any deviation
from the regular regime of interpretation applicable to treaties, with the result that MFN
clauses should not be interpreted restrictively on account of a rule of restrictive interpreta-
tion when it comes to the importation of jurisdictional provisions.

Given the result that MFN clauses are generally applicable to procedural and jurisdiction-
al dispute settlement provisions, it is possible to circumvent not only domestic litigation
periods, but also the requirement to exhaust local remedies and fork-in-the-road clauses.
In contrast, the definition of investor or investment cannot be broadened by means of the
MFN clause, since the existence of an investor or investment is a necessary prerequisite
for the applicability of MFN clauses. Neither is it possible to import an entire dispute set-
tlement mechanism in cases where the basic BIT does not contain any. Since the most-
favoured-nation clause only operates in the context in which it was inserted according to
the ejusdem generis principle, its scope is limited to the subject-matter of the relevant
treaty. Thus, when the basic treaty does not contain a dispute settlement provision, the
MFN clause cannot be employed to import a dispute settlement mechanism from a third-
party BIT.

In order to achieve more predictability both for the investor and for the host state, it
would be desirable to promote a uniformisation of standards included in bilateral invest-
ment treaties. However, this uniformisation is also connection with certain risks, with the
decisions of arbitral tribunals depending on the legal views of the different arbitrators.
Thus, against the background of the complex effects of the most-favoured-nation princi-
ple and the differing standards in the bilateral treaty network, another option to evade the
problems of unpredictability and difficulties in the negotiation of treatment standards and
nevertheless achieve legal equality could be the creation of a multilateral framework®''.
However, attempts to draft a multilateral agreement failed in 1998. It therefore remains
crucial for host States to make exceptions to most-favoured-nation treatment in the MFN
clause itself in order to control its application. For example, States have the possibility to

explicitly exempt dispute settlement provisions from the application of the MFN clause,

st See also Braun/ Schonard, Der neue deutsch-chinesische Investitionsforderungs- und -

schutzvertrag, p. 562.
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which has been done in a number of recent treaties. Annex III of the Canadian Model BIT
2004 relating to “exceptions from MFN treatment” even states that MFN treatment “shall
not apply to treatment accorded under all bilateral or multilateral international agreements
in force or signed prior to the date of entry into force of this agreement.” This demon-
strates that reservations are a key technique to preserve flexibility in the pursuit of nation-

al policy objectives or to preserve the reciprocal nature of an agreement.

Part VII: Selective Invocation of Provisions from Third-Party BITs

The broad application of the most-favoured-nation principle raises the question whether a
party can invoke more favourable provisions without simultaneously having to take into
account balancing disadvantages possibly inserted in the third-party BIT. One option is to
argue that investors may invoke more favourable treatment in one respect regardless of
less favourable treatment in another. Another option is to allow only the importation of
the third-party treaty provisions as a whole.

The question first came up in the Siemens case, in which the Respondent State Argentina
opposed the selective importation of more favourable provisions from the third-party BIT.
Under the interpretation advanced by the Siemens tribunal, investors may benefit from
favours granted to third States without having to abide by duties that were inserted in the
third-party treaty in order to balance the favours. Argentina had argued that if the investor
was allowed to have recourse to the Argentine-Chilean BIT to evade the domestic litiga-
tion period, it was also bound to adhere to the fork-in-the-road clause which was included
in the Chile BIT and was absent in the Germany BIT.*'? According to the Respondent, the
most-favoured-nation clause should cover the entire third-party treaty and the Claimant
could choose between the application of one or the other treaty, but could not pick and
choose beneficial provisions from various treaties.®'> Claiming that the investor had al-

ready submitted the case to domestic jurisdiction, the Respondent denied the jurisdiction

s12 Article X (2) of the Argentina-Chile BIT provides: “[...] Una vez que un nacional o sociedad haya

sometido la controversia a las jurisdicciones de la Parte Contratante implicada o al arbitraje internacional, la
eleccion de uno u otro de esos procedimientos sera definitiva.”

813 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
124.
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of the ICSID tribunal. On the other hand, the Claimant argued that the most-favoured-
nation clause “implies the right to select those aspects of provisions in different treaties

that favor the MFNC’s beneficiary most.”™*

The tribunal agreed with the Claimant that
the importation of single provisions in isolation from the rest of the treaty was possible.
The application of the MFN clause was therefore limited to the benefits conferred by the
third-party treaty and did not extend to its disadvantages. Accordingly, the tribunal came
to the conclusion that Germany could import the right of direct access to arbitration from
the Argentina-Chile BIT without being bound by the fork-in-the-road clause of that BIT.
It reached this conclusion although explicitly acknowledging that with treaties being ne-
gotiated in a package, “[t]he disadvantages may have been a trade-off for the claimed ad-
vantages.”™” The tribunal based its finding on the view that the most-favoured-nation

25816

clause “relate[d] only to more favourable treatment and that another understanding of

the clause “would defeat the intended result of the clause to harmonize benefits agreed
with a party with those considered more favourable granted to another party.”™”

On the other hand, the Plama tribunal observed that it could not be the intention of con-
tracting States that investors should have the option, by way of a most-favoured-nation
clause, to “pick and choose” dispute resolution provisions from the various BITs they
have concluded.®'® The tribunal argued that this would even be counterproductive in
terms of a harmonization of dispute settlement provisions, leading to a “chaotic situation”

in which States could be confronted with a large number of permutations of dispute set-

tlement mechanisms from the various investment treaties it has concluded.®"

i Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
116.
815 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
120.

816 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
120.
817 Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, ICSID Case No. ARB/02/8, para.
120.

818 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
219.
819 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ICSID Case No. ARB/03/24, para.
219.
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The concerns of the Plama tribunal, which imagined a large number of permutations of
dispute settlement mechanisms that may evolve from the selective invocation of favours,
are hardly justified. If the selective invocation of BIT provisions is allowed, favours will
usually be combined similarly since a situation in which the same provision which was in
one case beneficiary to an investor may in another be disadvantageous is hardly imagina-
ble. The approach adopted by the Siemens tribunal is therefore not at odds with the policy
behind MFN clauses, which is to abolish discrimination and inequalities among investors
from different countries.

Moreover, bearing in mind the objective of MFN clauses to extend only more (and not
less) favourable treatment, invocation of a benefit under a most-favoured-nation clause
should not necessarily entail the obligation to invoke the third-party treaty in its entirety,
including its less favourable provisions. Most-favoured-nation clauses do not refer to
“more favourable treaties”, but to “treatment”. It is therefore not the effect of a treaty as a
whole that has to be evaluated, but rather the various treatment standards in a treaty that
have to be examined separately. The balancing element is not a simultaneous transfer of
disadvantages, but the reciprocal grant of most-favoured-nation treatment to the granting
State. The concerns about the selective invocation of provisions should therefore not be
met by denying the effect of the MFN clause to harmonize benefits. Instead, if States wish
to limit the extension of certain treatment standards to third-State investors and thus pre-
serve material reciprocity, they have to exempt certain treatment standards from the most-
favoured-nation clause. Thus, BITs should not be balanced in their entirety, but MFN
clauses generally allow the importation of selective provisions without requiring consid-
eration of less favourable provisions.

However, as a limiting principle to this approach, the balancing of treatment standards
does not mean that every single provision can be offset against another single provision in
third-party treaties. Departing from the wording of MFN clauses, which refers to “more
favourable treatment”, those features of a BIT which constitute one single treatment
standard should not be offset against each other. Thus, those provisions which form one
single treatment standard are as closely connected as to allow only conjoint incorporation.
In this respect, BITs should be understood as incorporating various treatment standards

which may consist of sets of provisions including, for example, provisions dealing with
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pre-establishment issues, with expropriation and compensation, fair and equitable treat-
ment or with dispute settlement.*”” Notably, rules merged in one article in an investment
treaty should generally be imported jointly, since it can be assumed that they were under-
stood by the parties to form one treatment standard. Investors can thus import a set of re-
lated provisions, for example the provisions relating to dispute settlement, from another
treaty without having to import the entire treaty, since this set of provisions constitutes the
relevant treatment standard. They can however not import one single dispute settlement
provision, detached from the other dispute settlement provisions that are included in the
third-party treaty. The Siemens tribunal should therefore have denied less favourable
treatment under the third-party treaty, given that the fork-in-the-road provision inserted in

the third-party treaty was also part of the treatment concerning dispute settlement.

Part VIII:  The Concept of Like Circumstances

This Part contains an examination of the like circumstances requirement in MFN clauses,
including a comparison with the likeness requirement in the non-discrimination provi-
sions of GATT and GATS, and a survey of the comparators relevant for the determination
of like circumstances.

The implementation of the principle of non-discrimination requires the determination of a
pair of comparison, i.e. a category of subjects among which differentiations must not be
made. Different treatment is justified vis-a-vis investors from different foreign countries
only if they are in different objective situations. Many most-favoured-nation clauses in
investment treaties therefore include a reference to a “like circumstances” requirement,

providing that investors and investments shall only benefit from most-favoured-nation

820 Hochtief AG v Argentine Republic, Decision on Jurisdiction, 24 October 2011, ICSID Case No.

ARB/07/31, para. 98: “However, the majority did note that the MFN provision did not permit the selective
picking of components from each set of conditions, to manufacture a synthetic set of conditions to which no
state's nationals would be entitled. The investor must rely on the whole scheme as set out in either the Ar-
gentina-Chile BIT or the Argentina-Germany BIT.” See also Vesel, Clearing a Path Through a Tangled
Jurisprudence, p. 169; Chukwumerije, p. 622.
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treatment if more favourable treatment is accorded to investments or investors in like cir-
cumstances.**!

The most-favoured-nation principle only has a marginal impact on national regulation
since in the case of most-favoured-nation treatment, it is less likely than in national treat-
ment cases that a measure originates in the preference of one nationality over another. Na-
tional regulations are sometimes used in a protectionist way to give local producers a
competitive advantage, but usually do not intentionally discriminate between investors
from certain third States in comparison to other third States. Since the regulatory powers
of States are more likely to be affected when investors claim national treatment than when
they claim most-favoured-nation treatment, the majority of cases dealing with the likeness
requirement do so in the context of the national treatment obligation. However, even if
host States do not discriminate against third States on account of nationality, but rather in

order to favour certain industries, the most-favoured-nation obligation may play a role in

case domestic investors and third-State investors both operate in that kind of industry.

A. Formulations of the Requirement

There are different formulations of the likeness requirement in international investment

agreements. Sparsely, BITs limit MFN treatment to investments and investors in the

995822

“same circumstances” ~, which is a very restrictive formulation, given that entirely iden-

tical circumstances can hardly ever be found. Other more common formulations, such as

29823 59824

“like situations™ ", “similar situations” and “like circumstances™ ", can be regarded as

synonymous.®*> There are also bilateral investment treaties which do not refer to the re-

sl See, inter alia, Art. 3 (1) of the 1994 Germany-Barbados BIT; Art. 3 (1) of the 1994 Germany-
Kuwait BIT; Art. 4 (1) of the 2004 Canadian Model BIT; Art. 4 (1) of the 2004 US Model BIT; Art. 1103
(1) NAFTA.

522 Reference to “same circumstances” is made by early United Kingdom BITs, eg Art. 3 (1) and (2)
of the 1982 UK-Belize BIT.

823 This formulation can be found in some US BITs, see eg Article 2 (2) of the 1983 US-Senegal BIT.

o4 NAFTA Article 1103.

825 This was confirmed by the NAFTA tribunal in US-Trucking with regard to the NAFTA compared
to several US BITs (US-Trucking, Final Panel Report, 6 February 2001, Secretariat File No. USA-MEX-98-
2008-01, para. 249).
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quirement of like circumstances.®® Whether the agreement should contain a reference to
the like circumstances requirement was the object of controversy during the negotiations
leading to the Draft MAIL. While some delegations would have preferred to clarify the
comparative context of the principle, others contended that the insertion of a “like circum-
stances” requirement opened the way to abuse.®”’ However, the insertion or non-insertion
of a like-circumstances requirement does not lead to legally different results as regards
the effect of the clause. As a requirement of non-discrimination, the most-favoured-nation
principle requires by its very nature the comparison of treatment accorded to foreign in-
vestors and therefore the formation of categories as a basis of comparison. Whether or not
a like circumstances requirement is explicitly included in a most-favoured-nation clause,
there is always the need to ascertain whether the respective situations are comparable.

Otherwise the treatment would not be less favourable but simply different.**®

B. Like Products and Like Services/ Service Suppliers in the GATT/ GATS

There is a vast amount of case law and literature on the concepts of like products and like
services in world trade law. Although it is not possible to directly transfer the arguments
that are valid in world trade law to the investment sphere, the rationale used by WTO
panels and the Appellate Body can still serve as a guideline to identify which comparators
might — and might not — be applied in investment cases.

The notion of “like products” is a central notion of world trade law which is incorporated
in several articles of the GATT and can also be found in various other WTO trade agree-
ments.** There is no uniform definition of like products since the concept is employed in

a variety of provisions that serve different purposes.**® GATT and WTO dispute settle-

826 See, inter alia, Art. 3 (1) of the German Model BIT, Art. 10 (7) ECT, Art. 8 (1) of the ASEAN
Framework Agreement; Art. 4 (1) of the 1994 UK-India BIT.

827 The Multilateral Agreement on Investment, Commentary to the Consolidated Text, 22 April 1998,
DAFFE/MAI(98)8/REV 1.

828 See also Krajewski/Ceyssens, Internationaler Investitionsschutz und innerstaatliche Regulierung, p.
197.

829 See inter alia articles I, I1:2, II1:2 and 4, VI:1, IX:1, XI:2 (c), XIII:1,XVI:4, XIX:1 GATT; Article
2.3 of the SPS agreement.

830 In Japan-Alcohol, the Appellate Body held: “The concept of ‘likeness’ is a relative one that evokes
the image of an accordion. The accordion of ‘likeness’ stretches and squeezes in different places as different
provisions of the WTO Agreement are applied. The width of the accordion in any one of those places must

234



ment practice has used the criteria developed by the Working Group on Border Tax Ad-
justments to affirm or reject likeness in GATT, which include the product’s properties,
nature and quality, i.e. its physical attributes, the product’s end-use in a given market, and
consumers’ tastes and habits, i.e. consumers’ perceptions and behaviour, which may
change from country to country.*' These criteria have been supplemented in the case law
of panels and the Appellate Body by the international tariff classification of the relevant
products.**? In the context of GATT’s national treatment standard, two GATT panels in-
troduced an “aim and effects” test based on a broad understanding of Article III:1
GATT.® The aim and effects approach advocates that in determining like products under
Article III, one should consider, in addition to the other criteria, the basic policy objective
of the measure as set out in Article III:1, which states that regulatory measures “should
not be applied to imported or domestic products so as to afford protection to domestic
production”. Under this test, the legitimacy of internal regulations can be determined by
asking whether they have a bona fide regulatory purpose and on the basis of their effects
on the conditions of competition.** This approach was however rejected by the Panel in
Japan-Alcoholic Beverages with regard to Article III:2, first and second sentence GATT,
principally because it was not grounded in treaty language and because its application

would have the effect of rendering Article XX superfluous.*> According to that report,

be determined by the particular provision in which the term ‘like’ is encountered as well as by the context
and the circumstances that prevail in any given case to which that provision may apply.” (Appellate Body
Report, Japan-Alcohol, 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p. 21) This
was affirmed in EC-Asbestos (Appellate Body Report, EC-Asbestos, signed on 16 February 2001,
WT/DS135/AB/R, para. 88).

831 Report of the Working Party on Border Tax Adjustments, para. 18. See also Sacerdoti/ Castren,
Article I, in: Wolfrum/ Stoll/ Hestermeyer, WTO, Trade in Goods (2011), paras 14, 15, Hestermeyer, Arti-
cle III, in: Wolfrum/ Stoll/ Hestermeyer, WTO, Trade in Goods (2011), paras 28-27, 67-75.

832 This criterion was added by the Panel on Japan — Customs Duties, Taxes and Labelling Practices
on Imported Wines and Alcoholic Beverages (Panel Report adopted on 10 November 1987, L/6216 -
34S/83, para. 5.6).

833 Panel Report, US-Alcoholic and Malt Beverages, adopted on 19 June 1992, DS23/R - 39S/206,
paras 5.25, 5.71-5.77: United States — Taxes on Automobiles, dated 11 October 1994 (not adopted), DS31/R,
paras 5.23-5.37. Endorsing the aim and effects test Howse/ Regan, EJIL 11 (2000), pp. 260-268; with re-
spect to the non-discrimination clauses of the GATS Zdouc, WTO Dispute Settlement Practice Relating to
the GATS, p. 342.

834 Hudec, GATT/WTO Constraints on National Regulation, p. 368.

833 Japan-Alcohol, Panel Report, 11 July 1996, WT/DS8/R, WT/DS10/R, WT/DS11/R, paras 6.16-
6.18; upheld by the Appellate Body, (Japan-Alcohol, 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R,
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the central feature of the analysis whether the products are like should be a market-place-
based analysis of the competitive relationship between products.®*® In EC-Asbestos, which
involved an alleged violation of Article II1:4 GATT, the Appellate Body affirmed that the
general principle in Article III:1 should be taken account of, although not reverting to an
“aim and effects” analysis.*’ The Appellate Body did not examine whether the measures
pursued a legitimate regulatory purpose, but rather found decisive the competitive rela-
tionship of the products in the market-place to determine whether the products were like.
However, in the examination whether the products were in a competitive relationship, the
Appellate Body not only pointed out that asbestos and PCG fibres were chemically dis-
tinct®®, but also that the health risk made it implausible that there was a competitive rela-
tionship between asbestos and PCB fibres as regards consumer behaviour.®” Thus, it took
into account the products’ effects on health not through an examination of regulatory pur-
pose, but rather by making this fundamental interest relevant to an analysis of the compet-

itive relationship between the products in the market place.**’

With this approach, non-
economic concerns can be addressed only on condition that consumers perceive a differ-
ence between two products. It should be noted, however, that the WTO competition test
indicates more and more that the Appellate Body and Panels take into account policy ob-
jectives.*!

The GATS concept of like services and service suppliers is still an opaque concept. It is
unclear what characteristics should be compared to determine the likeness of services and

service suppliers, especially since the traditional GATT approach to like products cannot

WT/DS11/AB/R, p. 27). The rejection of the aim and effects test was confirmed as regards GATT Article
[II:4 and GATS Articles II and XVII in EC-Bananas (Appellate Body Report, 9 September 1997,
WT/DSZ7/AB/R paras 216, 241, 246, 248).

836 Japan — Alcohol, Panel Report, 11 July 1996, WT/DS8/R, WT/DS10/R, WT/DS11/R, para. 6.22;
Japan — Alcohol, Appellate Body Report, 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DSll/AB/R p. 25.

EC-Asbestos, Appellate Body Report, 16 February 2001, WT/DS135/AB/R, paras 93-126.
838 EC-Asbestos, Appellate Body Report, 16 February 2001, WT/DS135/AB/R, paras. 118, 121.
839 EC-Asbestos, Appellate Body Report, 16 February 2001, WT/DS135/AB/R, paras. 114, 115.
840 Endorsing the objective market-based approach Puth, p. 245; Bronckers/ McNelis, pp. 374-476.
sl Chile-Alcoholic Beverages, Appellate Body Report, 13 December 1999, WT/DS87/AB/R, para.
71; Dominican Republic — Import and Sale of Cigarettes, Appellate Body Report, 25 April 2005,
WT/DS302/AB/R, para. 96; EC — Biotech Products, Reports of the Panel, 29 September 2006,
WT/DS291/R, WT/DS292/R, WT/DS293/R, para. 7.2514.
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simply be transferred to the GATS context.®** Physical properties, which are referred to in
the context of trade in goods, are inappropriate for the determination of likeness of ser-
vices because services are usually intangible.*** Moreover, there is no suitable interna-
tional tariff classification system for services. The Services Sectoral Classification List
developed by the GATT Secretariat during the Uruguay Round is only of limited value
since it was developed for statistical purposes and is not based on the competitive rela-
tionship of services.*** Moreover, the regulation of services is generally more complex
than the regulation of goods. The scope of making further regulatory distinctions may
therefore be greater in the case of services than in the case of goods.**

In parallel to the physical properties examined in the context of trade in goods, the nature
and the characteristics of a service can be a relevant criterion to determine the likeness of
two services.**® Accordingly, the Panel on EC-Bananas III held that wholesale trading
services with respect to EC and traditional ACP bananas were like wholesale trading ser-
vices with respect to third-country and non-traditional ACP bananas because the services
could only be distinguished by the origin of the bananas.**’ In US — Gambling, the US

discussed the nature and risks of different kinds of games.**® Other relevant criteria for

842 Zdouc, WTO Dispute Settlement Practice Relating to the GATS, p. 342; Verhoosel, National

Treatment and WTO Dispute Settlement, p. 59; Krajewski, National Regulation and Trade Liberalisation in
Services, p. 99.

843 Krajewski, National Regulation and Trade Liberalisation in Services, p. 99; Mattoo, National
treatment in the GATS, pp. 127, 128; Krajewski, Article XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS
Commentary, para. 21. Wolfrum, in Wolfrum/ Stoll/ Feindugle (eds), WTO — Trade in Services, Article II,
para. 36. The Services Sectoral Classification List developed by the GATT Secretariat during the Uruguay
Round was developed for statistical purposes and is not based on the competitive relationship of services.
Their classification can therefore not be regarded as a decisive factor to determine likeness (Krajewski, Ar-
ticle XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 24).

844 Krajewski, Article XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 24,
Wolfrum, Article II, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 37.

845 Mattoo, National treatment in the GATS, p. 128. In US-Gambling Services, the United States ar-
gued that in interpreting and applying the likeness analysis under Article XVII GATS, the existence of
regulatory distinctions between services should be taken into account directly and “not solely through the
lens of consumer perceptions” (US-Gambling Services, Panel Report, 10 November 2004, WT/DS285/R,
para. 3.188). For reasons of judicial economy, the Panel and the Appellate Body did not rule on the claimed
inconsistency of the challenged measures with the United States’ national treatment obligation under Article
XVII GATS and therefore did not contribute to the clarification of the likeness requirement (US-Gambling
Services, Panel Report, 10 November 2004, WT/DS285/R, para. 6.426).

86 Krajewski, Article XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, paras 20, 21.

847 EC-Bananas III, Panel Report, 22 May 1997, WT/DS27/R, para. 7.322.

848 US-Gambling, Panel Report, WT/DS285/R, paras 3.185-3.196.
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the determination of like services and service suppliers are consumers’ tastes and habits
and the end-use of a service®”. Using these criteria, services can be considered like if they
are regarded as substitutable by consumers or if they are used for similar purposes.®*

Regarding service suppliers, their likeness can be based on the characteristics of the ser-
vice suppliers. Moreover, the Panel in EC-Bananas 111 held that to the extent that entities
provide like services, they are like service suppliers.®' It is true that suppliers of unlike
services will usually not be like service suppliers. However, the language of the non-
discrimination provisions in the GATS clearly refers to like “services and service suppli-
ers”. The likeness of the service should therefore not be the only factor to determine the

likeness of suppliers.**?

C. Comparators Relevant to the Determination of Like Circumstances in the In-

vestment Sphere

Given that investment treaties require no less favourable treatment “in like circumstanc-
es” instead of referring to non-discriminatory treatment of like products, services, inves-
tors or investments, arguments that are valid in the context of world trade law cannot
simply be transferred to the investment sphere. For example, since investment treaties do
not merely require a comparison of the products two investors produce or of the invest-
ment or investor, but broadly refer to the requirement of like circumstances, the concept
of like circumstances in investment law allows to take into account more factors than the

like product concept in WTO law.*>

With the broader language of non-discrimination
provisions in investment treaties, there is no need to ask whether it is possible to introduce

an aims and effects test in order to examine whether the state pursues a legitimate regula-

849 Krajewski, National Regulation and Trade Liberalisation in Services, p. 99; Mattoo, National

treatment in the GATS, p. 128; Wolfrum, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, Article
II, para. 38.

850 Krajewski, Article XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 22.

s EC-Bananas 111, Panel Report, 22 May 1997, WT/DS27/R, para. 7.322. Affirmed in Canada-Autos
(Panel Report, 11 February 2000, WT/DS139/R, WT/DS142/R, para. 10.248). For a critique of this finding,
see Krajewski, National Regulation, p. 104; Verhoosel, National Treatment, at 61; Zdouc, WTO Dispute
Settlement Practice Relating to the GATS, pp. 332, 333.

8 Krajewski, Article XVII, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 34;
Wolfrum, Article II, in: Wolfrum/ Stoll/ Feindugle (eds), GATS Commentary, para. 44.

83 See also Baetens, Discrimination on the Basis of Nationality, p. 315.
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tory objective. Accordingly, the tribunal in Methanex v. USA refused to apply the test
used under the GATT, arguing that “trade provisions were not to be transported to in-
vestment provisions”.*>* NAFTA jurisprudence has interpreted the like circumstances re-
quirement as being broader than a mere competitive test as applied under the GATT ap-
proach, interpreting the requirement as allowing a panel to take into account regulatory
distinctions and weigh them in the light of a “legitimate objective”.®

According to OECD practice, the determining factors are whether the two enterprises op-
erate in the same sector and whether the respective state measure pursues a legitimate
public policy.®* Not only does this interpretation conform to the broader language of the
requirement, but it is also a corollary to the intrusive nature of foreign investment, which
is due to the presence of investors in the host country and which may enhance the need of
host States to regulate their commercial operations in order to pursue important public

policies. This Chapter deals with the comparators that are relevant for the determination

of like circumstances.

I.  Competitive Situation and Economic Sector

The goal of the most-favoured-nation obligation is to provide foreign investors with the
promise of effective equality of competitive opportunities with their competitors. There-
fore, characteristics of investments and investors which reflect the competitive relation-
ship between foreign investors are factors that have been taken into account by tribunals
when determining likeness. According to such interpretation, investments are not in like
circumstances if they are not in a competitive position on the market. Since investments
can only be in competitive circumstances if they belong to the same category of industry,

tribunals have identified as one criterion to determine whether investors or investments

B4 Methanex v. USA, Final Award, 9 August 2005, NAFTA Chapter 11/UNCITRAL arbitration, Part
IV, Chapter B, para. 37.

5 See Part VIII C.I1.

836 OECD, National Treatment for Foreign-Controlled Enterprises, p. 22. See also S.D. Myers v. Can-
ada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitration/UNCITRAL, para. 248; Pope and
Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78.
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are in like circumstances their operation in the same economic sector.*’ For the NAFTA
tribunal in US-Trucking, the class of comparators was composed of trucking firms which
operated or sought to operate in the United States.*® In addition, tribunals have recog-
nized as economic sectors serving as comparators in the context of NAFTA’s national
treatment obligation the provision of PCB waste remediation services®, the business of

860 the steel fabrication business®®!

purchasing cigarettes in order to resell or export them,
and gambling operations*®*. In Pope and Talbot v. Canada, the tribunal recognized the
production of softwood lumber in Canada as an economic sector.*” In UPS v. Canada,
the NAFTA tribunal held that different customs treatment for postal traffic and courier
shipments was justified since postal traffic and courier services had different characteris-

tics and were therefore not in like circumstances.*® The tribunal in Parkerings v Lithua-

857 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78; Marvin
Feldman v. Mexico, Final Award of 16 December 2002, para. 171; S.D. Myers v. Canada, Partial Award, 13
November 2000, NAFTA Chapter 11 arbitration/UNCITRAL, para. 250.

88 US-Trucking, Final Panel Report, 6 February 2001, NAFTA Secretariat File No. USA-MEX-98-
2008-01; para. 253. In this case, the like circumstances requirement was interpreted to determine the com-
parability of services.

59 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 251. In that case, the Claimant tried to obtain the necessary approvals to import
equipment containing PCB wastes from Canada into the USA. The investor was an enterprise specialized in
the disposal of PCB waste and intended to remediate PCB from Canada using its facilities in the USA. Can-
ada banned the commercial export of PCB waste for disposal to ensure that Canadian PCB wastes be reme-
diated in Canada. The Claimant contended that Canada violated the national treatment obligation under
NAFTA since US PCB waste disposal companies were not permitted to operate in Canada in the same fash-
ion as Canadian PCB waste disposal companies. Canada claimed among others that Chapter 11 had to be
construed in consistence with Canada’s other international obligations under the Basel Convention and
Canada-US Transboundary Agreement on Hazardous Waste. The Basel Convention requires that the trans-
boundary movement of hazardous wastes shall be reduced to the minimum consistent with the environmen-
tally sound and efficient management of such wastes (See Article 4 (2) (d) of the Basel Convention).

860 Marvin Feldman v. Mexico, Final Award of 16 December 2002, para. 171. The investor’s company
CEMSA engaged in the purchase and export of Mexican cigarettes. Mexico had enacted a law which grant-
ed tax rebates to exports undertaken by cigarette producers, while no rebates were granted for exports by
resellers of cigarettes such as the company CEMSA, which was owned by the Claimant. The Claimant ar-
gued that at least some Mexican resellers had nevertheless obtained such rebates when CEMSA had not
obtained them. The tribunal qualified the business of purchasing cigarettes in order to resell or export them
as an economic sector, rather than a wider group that could have included cigarette producers.

s6l ADF v. U.S., Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1, para. 157.

862 International Thunderbird v. Mexico, Award, 26 January 2006, NAFTA Chapter 11/UNCITRAL,
paras 175-183.

863 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 74.

s64 UPS v. Canada, Award on the Merits, 24 May 2007, NAFTA Chapter 11 arbitration, paras 98-120.
In contrast, the dissenting arbitrator held that the delivery of express mail and the delivery of courier parcel
products are competitive activities on the market, focusing his attention not on all products imported for
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nia also asked whether investments operated in the same economic sector in order to as-
sess whether they raised similar public policy concerns.®

In Occidental v. Ecuador, the UNCITRAL tribunal turned away from the interpretation of
the like circumstances requirement as advanced by the NAFTA tribunals in Feldman v.
Mexico, S.D. Myers v. Canada and UPS v. Canada, holding that the term ,,in like circum-
stances” was not limited to companies competing in the same economic sector.**® Instead
it considered the appropriate class of comparison to be exporters in general, even if en-
compassing different sectors. Although the tribunal acknowledged that the concept of
“like products” was interpreted rather narrowly in the GATT, relating to the concept of
directly competitive or substitutable products, it found that the present case was not com-
parable with the situation under GATT, first because of the broader wording of “like situ-
ations” in comparison with “like products”, and second because the present case did not
involve discrimination of importers in the country of destination as in the GATT, but dis-
crimination in the country of origin.**’ The dispute concerned a challenge by the US in-
vestor of Ecuador’s tax system. According to an Ecuadorian tax law, certain industries
that were engaged in manufacturing received VAT refunds in connection with their export
activities. The Ecuadorian tax agency had determined that companies involved in the ex-
port of certain natural resources, including flowers, mining and seafood were, as manu-
facturers, entitled to VAT refunds, while companies engaged in the oil industry were not.
The agency’s explanation was that there was no right to a VAT refund under Ecuadorian
law and that “the policy” allowed distinctions between flowers and 0il.**® The tribunal
rejected Ecuador’s argument that a United States oil exporter should be compared only to

domestic investments in the same business sector. In its determination of which invest-

postal delivery by UPS Canada and Canada Post, but on the category of items that is committed for express
delivery and that is carried by both UPS Canada and Canada Post (UPS v. Canada, Award on the Merits, 24
May 2007, NAFTA Chapter 11 arbitration, Separate Statement, paras 18-26).

865 Parkerings v. Lithuania, Award, 11 September 2007, ICSID Case. No. ARB/05/8, paras 371 et
seq.

866 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, para. 173.

867 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, paras 174-176.

868 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, para. 172.
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ments were in like circumstances, the tribunal did not evaluate whether the Claimant
company received less favourable treatment than other companies in the oil sector, but it
considered the appropriate class of comparison to be exporters in general, even if encom-
passing different sectors, such as flowers, mining and seafood products, lumber and bana-
nas. Even though it was convinced that there was no intent on the side of Ecuador to dis-
criminate against foreign-owned companies,*® it affirmed a breach of the national treat-
ment obligation. It held that “the purpose of national treatment in this dispute is to avoid
exporters being placed at a disadvantage in foreign markets because of indirect taxes paid
in the country of origin™®"°. Therefore it held that “no exporter ought to be put at a disad-
vantageous position as compared to other exporters™’!.

According to this view, the comparison of sectors may be a first step establishing a certain
probability for the existence or non-existence of like circumstances, given that invest-
ments in the same economic sector operate within the same public policy background, but
it cannot be the decisive criterion for the determination of like circumstances. For exam-
ple, two investors can operate in completely different economic sectors and nevertheless
use the same harmful substance in their production processes. Admittedly, it would gen-
erally not be useful to treat them differently in a regulation dealing with harmful sub-
stances simply because they are in different sectors of the economy.®’* This approach may
lead to a comparison of investors that are not competitors, as long as the regulatory cir-
cumstances in which they find themselves are sufficiently alike.

This approach should however be discarded. A competitive position should rather always
be required for the assumption of like circumstances.®”? First, the reliance by the Occi-
dental tribunal on the broader wording of ,,like situation® compared to ,like products®
should not lead to a view neglecting the economic sector as a comparator, but rather

means that even more factors in addition to the economic sector must be taken into ac-

869 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, para. 177.

870 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, para. 141.

871 Occidental v. Ecuador, Final Award, 1 July 2004, UNCITRAL Arbitration, London Court of In-
ternational Arbitration, Case No. UN 3467, paras 175-176.

872 See DiMascio/ Pauwelyn, Nondiscrimination in Trade and Investment Treaties, p. 85.

873 See also Franck, AJIL 2005, 679.
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count. Second, States may have legitimate reasons for differentiating between different
economic sectors. For example, if a certain industry has a great impact on a country’s
economy, such as for example natural resource exploitation, there may be a greater need
to regulate it effectively than other industries with a less significant impact, such as manu-
facturing or high technology.®”* Moreover, since many investments undertaken by foreign
investors concern essential and basic issues such as water supply, telecommunications,
energy and transportation, special regulation may be needed to ensure universal and equal
access to these services.®”” Finally, the establishment of equal conditions of competition is
the central function of most-favoured-nation clauses. The activity which is prohibited by
non-discrimination obligations in investment treaties is the modification of conditions of
competition. Since only investors operating in the same economic sector can be competi-
tors on the market, the operation in the same economic centre is a necessary prerequisite

for the assumption of like circumstances.
II.  Protectionist Intent and Legitimate Regulatory Objectives

1. Identification of Legitimate Regulatory Objectives

Tribunals that have referred to the economic sector as a relevant comparator nevertheless
recognize that this criterion is not sufficient to determine that investors or investments are
in like circumstances.’’”® Investors that do operate in the same economic sector are not
necessarily in like circumstances. Investments, even those operating in the same econom-
ic sector, may differ in a number of factors, for example their location and their effects on
the environment and human beings as regards health, safety or consumer protection. For
example, even if two investors operate in the same economic sector, one may use harmful
substances in the production process which the other does not use. In these cases, the

State may enact different regulations for investors operating in the same economic sector.

s Franck, AJIL 2005, 679.

875 However, such motivations could also be taken into account when examining whether a distinction
pursues a legitimate regulatory objective.

876 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78; S.D.
Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitration/UNCITRAL, para.
250, Parkerings v. Lithuania, Award, 11 September 2007, ICSID Case No. ARB/05/8, para. 371.
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According to an OECD study on the national treatment obligation in investment treaties,
one of the key factors to be used when determining whether investments or investors are
in like circumstances is to ascertain whether the discrimination is motivated, at least in
part, by the fact that the enterprises concerned are under foreign control, i.e. by the intent
to give local producers a competitive advantage.®”’

The S.D. Myers tribunal recognized that protectionist intent was a factor to be taken into
account when deciding on an alleged violation of NAFTA’s national treatment obliga-

. 878
tion. 7

It identified protectionist intent on the side of Canada, whose measures protected
the domestic PCB disposal industry from U.S. competition.*”” Emphasizing that interna-
tional investment agreements usually do not contain a list of exceptions, the tribunal held
that the examination of like circumstances had to take into account circumstances that
would justify governmental regulations that treat them differently in order to protect the
public interest — in this case promoting national environmental policies.*®® The tribunal
recognized that due to the Basel Convention, there was a legitimate need to ensure a do-
mestic capacity to remediate PCB wastes, but held that banning exports was not a valid
means of accomplishing this goal as the same result could be achieved by granting subsi-
dies or sourcing all government requirements to the domestic industries.*'

The tribunal in Siemens v. Argentina held that “intent is not decisive or essential for a
finding of discrimination, and that the impact of the measure on the investment would be
the determining factor to ascertain whether it had resulted in non-discriminatory treat-

ment”*, According to this holding, discriminatory intent can play a role when it is prov-

en, but it is not a prerequisite for a finding of a national treatment violation. This finding

877 OECD, National Treatment for Foreign-Controlled Enterprises, 1993, p. 22.

878 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 254.

879 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, paras 161-195.

880 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 250.

881 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 250.

582 Siemens v. Argentina, Award, 6 February 2007, ICSID Case No. ARB/02/8para. 321.
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corresponds to the finding of the Appellate Body, which held that protectionism “is not an
issue of intent”®*, but an issue of application of the respective measure.

It is usually difficult to discover whether a measure is motivated by protectionist intent. In
order to find out whether the host State had the intent to discriminate, it is more promising

884 1f a valid ar-

to examine whether the government pursued a legitimate regulatory aim.
gument can be made that the national measure in question has been taken to pursue a le-
gitimate public policy, this is evidence disproving the existence of discriminatory intent.

It is an important difference compared to WTO practice, where the only public policy
concerns that can be taken into account are listed in GATT Article XX, that NAFTA tri-
bunals have taken into account the object and purpose of differential treatment in the con-
text of the determination of like circumstances within NAFTA’s national treatment obli-
gation. This is due to the different wording of the non-discrimination provisions in WTO
law and investment law: While it may be difficult to argue that reference should be made
to the aims or effect of the contested measure which imposes the differential treatment
when determining whether two categories of products are like,*® the reference to like cir-
cumstances allows to take into account a broader range of factors that may be relevant for
the treatment accorded to the investments or investors including regulatory objectives. In
the context of NAFTA’s national treatment obligation, in determining whether investors
were in like circumstances, tribunals asked whether the differential treatment was based
on a rational government policy.*™

In Parkerings v. Lithuania, the tribunal underscored that investments were not inlike cir-
cumstances if a State’s legitimate objectives justified differential treatment.*®” It held that
the existence of non-commercial issues, notably archaeological preservation and envi-

ronmental protection justified differential treatment. It held that

883 Japan-Alcohol, Appellate Body Report, 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, p. 27.

884 Krajewski/Ceyssens, Internationaler Investitionsschutz und innerstaatliche Regulierung, p. 202.

85 Davey/ Pauwelyn, MFN-Unconditionality, in: Cottier/Mavroidis, Regulatory Barriers and the Prin-
ciple of Non-Discrimination in World Trade Law, p. 38.

886 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78.

887 Parkerings v. Lithuania, Award, 11 September 2007, ICSID Case No. ARB/05/8, para. 371.
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“[t]he historical and archaeological preservation and environmental protection could be
and in this case were a justification for the refusal of the project. The potential negative
impact of the BP project in the Old Town was increased by its considerable size and its

proximity with the culturally sensitive area of the cathedral.”®*®

The tribunal thus acknowledged that cultural and environmental concerns had to be inte-
grated in the interpretation of the like circumstances requirement.

US- Trucking is the only case in which a NAFTA tribunal has considered in some detail
the NAFTA’s MFN provision and in particular its “like circumstances” requirement, albe-
it in the context of Chapter 12, dealing with trade in services.*® The case involved US
restrictions on cross-border trucking services and on Mexican investment in the US truck-
ing industry. The US had refused to consider applications by Mexican-owned trucking
firms to operate in the US and had refused to permit Mexican investment in companies in
the US that provided transportation of international cargo. The MFN issue arose because
Canadian investors and service providers were not restricted in their ability to access the
US market. The US argued that because Mexico did not maintain the same rigorous
standards as the regulatory systems in the US and Canada and had not enacted adequate
procedures to ensure US highway safety (such as a limitation of driving hours for truck
drivers and equipment requirements), the US pursued a legitimate regulatory objective in
refusing Mexican applications. Mexico in contrast held that likeness had to be determined
solely by comparing the relevant services or companies without taking into account the
pursuance of objectives such as health and security. The Panel held that in principle, dif-
ferential treatment may be justified by legitimate regulatory objectives such as health or
safety reasons.® Further public policies have been recognized as rational or legitimate by

other NAFTA tribunals in the context of the national treatment obligation: to ensure the

888 Parkerings v. Lithuania, Award, 11 September 2007, ICSID Case No. ARB/05/8, para. 392.

89 US-Trucking, Final Panel Report, 6 February 2001, NAFTA Secretariat File No. USA-MEX-98-
2008-01, paras 246-278.
890 US-Trucking, Final Panel Report, 6 February 2001, NAFTA Secretariat File No. USA-MEX-98-

2008-01, paras 249, 250, 258. It derived this from an interpretation of the United States-Canada FTA, which
explicitly permitted differential treatment for health and safety reasons.
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economic strength of the domestic PCB processing industry in order to maintain the abil-

81 to remove the threat of counter-

ity to process PCBs within the country in the future,
vailing duty actions**?, to better control over tax revenues, discourage smuggling, protect
intellectual property rights, and prohibit grey market sales,*” to ensure that the Mexican
sugar industry was in the hands of solvent enterprises,”* to ensure the widest-possible
distribution of Canadian publications to individual Canadian consumers at affordable and
uniform prices throughout the country.895

Summing up, there is a tendency of tribunals to acknowledge a broad range of economic
and non-economic regulatory objectives that may justify differential treatment.*® This list
is much broader than the list of exceptions under Article XX GATT. The broad range of
acknowledged legitimate measures reflects the fact that investment tribunals should in
principle not be allowed to question the legitimacy of a domestic policy objective by re-
placing the State’s set of value with its own, but should decide whether the State has
made a convincing argument concerning the choice of comparator underlying the regula-
tory distinction.

The background for the necessity of taking into account the host State’s policy aims with-
in the likeness requirement is that most bilateral investment treaties do not contain a de-
vice of correction in the sense of Article XX GATT or Article XIV GATS as exceptions
for important social policies. In WTO law, a finding of likeness does not dispose of the
case. The affirmation of like products or services is followed by an enquiry into whether
the different treatment of situations found to be like is justified by legitimate public policy
measures. Since there is generally no comprehensive list of public policy exceptions in

investment agreements, the consideration of legitimate regulatory objectives is necessary

891 S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 255.
892 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 87.

893 Feldman v. Mexico, Award, 16 December 2002, ICSID CASE No. ARB(AF)/99/1, para. 170.

894 GAMI v. Mexico, Final Award, 15 November 2004, NAFTA Chapter 11/UNCITRAL arbitration,
para. 114.

895 UPS v. Canada, Award on the Merits, 24 May 2007, NAFTA Chapter 11 arbitration, para. 175.

896 In contrast, Articles XX GATT and XIV GATS only refer to non-trade related objectives.
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to achieve a balance between trade liberalization and necessary national regulation.®’
Taking into account the purpose of a measure when deciding whether there is discrimina-
tion between like investments or investors, investment arbitral tribunals can integrate cer-
tain standards that are part of the general exceptions in WTO law.*® The difference to
Article XX GATT is that while that provision has been interpreted as providing an ex-
haustive list,* there is no limitation on the types of public policies that may be taken into
account for purposes of justifying less favourable treatment under the non-discrimination
obligations of BITs, except that they be “legitimate” or “rational”. The lack of a reference
to a list of exceptions renders unapplicable one argument against the introduction of an
aim and effects test in the WTO, which is that an aim and effects test would render Article

XX virtually redundant.”®

However, even if there is a list of exceptions, such list is not
rendered inapplicable since it still has an effect with regard to other provisions.””' Thus,
even in such a case, there is no limitation on the types of public policies that can be taken
into account within the “like circumstances” requirement. The practice of taking into ac-
count legitimate public interests is integrated in some investment treaties, such as for ex-
ample the Protocol of the German Model treaty, which provides that measures that have
to be taken for reasons of public security and order, public health or morality shall not be
deemed “treatment less favourable” within the meaning of the non-discrimination obliga-

: 2
thl’lS.90

However, even in the case of BITs that contain public policy exceptions justify-
ing deviation from the obligations of the agreement, there are usually further legitimate

policy goals that can only be attained by taking them into account within the like circum-

87 See, e.g., S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, p. 250, where concern for the environment is mentioned as a public policy.

898 The concurring opinion in S.D. Myers argues that although the national treatment obligation of
NAFTA is not subject to an equivalent of GATT Article XX, the like circumstances requirement in Article
1102 in many cases requires the same kind of analysis as is required in Article XX case under the GATT
(S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitration/UNCITRAL,
Separate Opinion, para. 131).

899 Hudec, GATT/WTO Constraints on National Regulation, p. 638; DiMascio/ Pauwelyn, Nondis-
crimination in Trade and Investment Treaties, p. 64.

900 Hudec, GATT/WTO Constraints on National Regulation, p. 628.

1 With regard to Article XX GATT, see Horn/ Weiler, p. 142.

%02 Protocol to the German Model Treaty, ad Article 3.
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stances requirement, such as consumer protection or environmental concerns, which are
not mentioned in the German Model BIT.

Apart from the broader language of the like circumstances requirement, the intrusion in
the host State, which is much more pronounced in the investment context than in the con-

text of trade’®

, calls for such approach. The WTO Appellate Body has acknowledged the
importance of taking into account different aims and objectives.”®® Also in investment
law, there is the dogmatic and political need to balance conflicting interests.”” In order to
do so, investment law must on the one hand enjoy the confidence of investors and secure
the benefits of trade liberalization, and on the other hand, it must adopt an integrative ap-
proach in order to assure that host States are granted the flexibility to adopt national regu-
lation in order to respond effectively to social and economic objectives. For example, fac-
tual characteristics such as the location and the size of the company, measured on the ba-
sis of its assets or the number of employees, may be taken into account. A foreign invest-
ment situated in an environmentally sensitive area in the host State may be subject to en-
vironmental regulations on the ground of its location, or small enterprises may receive
certain benefits.””® Moreover, the legal constitution of the company, which may be organ-
ised as a share-holding or a private equity company, may require different regulatory
measures. Moreover, the contribution of the company to the economic development of a
developing host country may be taken into account in the determination of like circum-

stances.
2. Relationship Between the Measure and the Public Policy

a) WTO law

903 See Part I C.I.

904 Appellate Body Report, Korea-Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January
2001, paras 166 and 163; Appellate Body Report, EC-Asbestos, signed on 16 February 2001,
WT/DS135/AB/R, para. 172.

205 Krajewski/Ceyssens, Internationaler Investitionsschutz und innerstaatliche Regulierung, p. 200.

906 Labidi, Ou va la clause de la nation la plus favorisée en droit international des investissemenent?,
in: Horchani (ed.), Ou va le droit de I’investissement?, p. 33; UNCTAD, Most-Favoured-Nation Treatment,

p. 7.
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Once a legitimate aim of the State has been identified, the relationship between that aim
and the measure must be established. Under the least intrusive review of national regula-
tion, tribunals would simply have to ask whether the measure is suitable to achieve the
policy goal. Another option is or to ask whether the measure is necessary to achieve the
aim, i.e. whether there exist alternative means which are equally capable of pursuing the
aim in a less trade- or investment-restricting way. The most intrusive test would involve a
balancing of different interests under which it would have to be determined whether the
disadvantages of a measure exceed its benefits, i.e. whether the restriction on investment
is out of proportion to the benefits arising from the protection of the legitimate value
which the measure pursues.

In WTO law, Article XX GATT provides for a wide range of formulations qualifying the
connection between the measure and the public policy objective, varying between the re-
quirement that a measure must “involve” or “relate to” or be “essential”, “necessary”,
“undertaken in pursuance of” or “imposed for the protection of” the achievement of an
objective.

The term “relating to” is used in Article XX (c), (e) and (g). Although this language sug-
gests that the link between the measure and the policy objective does not have to be par-
ticularly close,””’ panels and the Appellate Body have enquired whether the measure is
“primarily aimed at” achieving the policy objective when interpreting whether a measure
is “relating to” a certain objective.”” However, in US-Shrimp, this language was replaced
by the question whether the means and ends pursued were “directly connected” or “rea-
sonably related”.””

According to Article XX (a), (b) and (d), measures must be necessary to achieve the poli-
cy objective. In Thailand — Cigarettes and US — Section 337, the panels interpreted the
term “necessary’ as requiring the adoption of a measure which entails the least degree of

inconsistency with GATT provisions and which could reasonably be expected to be

907 See Wolfrum, in: Wolfrum/ Stoll/ Hestermeyer, WTO, Trade in Goods, Article XX, para. 21.

908 Panel Report, Canada — Herring and Salmon, L/6268 - 35S/98, adopted on 22 March 1988, para.
4.6; Panel Report, US-Gasoline, WT/DS2/R, 29 January 1996, para. 6.40; Appellate Body Report, US-
Gasoline, WT/DS2/AB/R, 29 April 1996, pp. 18, 19.

09 Appellate Body Report, US-Shrimp, WT/DS58/AB/R, 12 October 1998, paras. 140-141.

250



adopted by the Member in question.”'’ In Korea-Beef, the Appellate Body introduced an
approach which it referred to as a “process of weighing and balancing™''. According to
this approach, it first has to be established whether the measure contributes to the
achievement of the objective pursued. Second, there may be no less trade restrictive op-
tions that provide an equivalent contribution to the achievement of the objective pursued.
The final step is the “weighing and balancing” of interests involved. Such interpretation
of the necessity requirement signifies a development from a least-trade restrictive ap-
proach to a less-trade restrictive approach, supplemented by a proportionality test. It can

thus be argued that the “necessity test” comes close to the principle of proportionality.’'

b) Investment Law

aa) Necessity Test

In contrast to Article XX GATT and related WTO provisions, the wording of the non-
discrimination provisions of BITs does not shed light on the question concerning the re-
quired relationship between the challenged measure and the public policy pursued, which
has been answered differently by investment tribunals. In the context of NAFTA’s na-
tional treatment obligation, in determining whether investors were in like circumstances,
some tribunals have required that the measure under review be necessary to pursue the
State’s policy objective, enquiring whether it is the least investment-restrictive alternative.

For example, having conceded that Canada was pursuing a legitimate goal, namely to en-

o1 Panel Report, Thailand — Cigarettes, DS10/R - 37S/200, adopted on 7 November 1990, para. 75;
Panel Report, US — Section 337, adopted on 7 November 1989, L/6439 - 36S/345, para. 5.26.

o Appellate Body Report, Korea-Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January
2001, para. 164. See also Appellate Body Report, EC-Asbestos, signed on 16 February 2001,
WT/DS135/AB/R, para. 172; Appellate Body Report, US-Gambling, WT/DS285/AB/R, 7 April 2005, paras
305-307; Appellate Body Report, Dominican Republic — Cigarettes, 25 April 2005, WT/DS302/AB/R, pa-
ras 66-69, Appellate Body Report, Brazil — Retreaded Tyres, WT/DS332/AB/R, para. 156.

912 Stoll/ Strack, in: Wolfrum/ Stoll/ Hestermeyer (eds), WTO Commentary, Article XX lit. b, para.
45. For the contrary view, see Howse/ Tuerk, The WTO Impact on Internal Regulations, in: de Btirca/ Scott
(eds), The EU and the WTO, pp. 326, 327, who argue that such proportionality test would be in contradic-
tion with the statement of the Appellate Body in Korea-Beef that all members may determine for themselves
their desired level of protection (paras 176-178), which means that States’ policy choices cannot be out-
weighed, and with the statement that “[m]easures which are indispensable [...] certainly fulfil the [require-
ment of necessity]” (para. 161), which indicates that there is no room for a balancing test if the measure is
indispensable.
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sure the economic strength of the domestic PCB processing industry in order to maintain
the ability to process PCBs within the country in the future, the S.D. Myers tribunal noted
that there were a number of legitimate ways by which Canada could have achieved its
goal and that the export ban was not one of them.””® It held that a State had to choose
among those measures that are equally effective and reasonable to pursue its aim the
measure which is most consistent with open trade.”'® It backed up its conclusion by a ref-
erence to NAFTA Article 104, which states that in the event of any inconsistency between
NAFTA and the specific trade obligations set out in certain environmental agreements,
such obligations shall prevail, “provided that where a Party has a choice among equally
effective and reasonably available means of complying with such obligations, the Party
chooses the alternative that is the least inconsistent with the other provisions of this
Agreement”.””” Likewise, the Panel in US-Trucking argued that the phrase “in like cir-
cumstances” may warrant differential treatment based on legitimate regulatory purposes,

but only if the differential treatment was necessary to achieve the aspired purpose.”’'®

bb) Reasonable Nexus Test

In contrast, the Pope and Talbot tribunal enquired whether the difference in treatment was
justified by a reasonable relationship to a rational policy objective which was not based
on preference for domestic over foreign investors and did not unduly undermine the in-
vestment-liberalizing objectives of NAFTA. In the words of the tribunal in Pope and Tal-
bot, the question is whether the differences in treatment have a “reasonable nexus to ra-
tional government policies that (1) do not distinguish, on their face or de facto, between
foreign-owned and domestic companies, and (2) do not otherwise unduly undermine the

investment liberalizing objectives of NAFTA.””'” The tribunal found that the application

ot S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 255.

o S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 221.

o S.D. Myers v. Canada, Partial Award, 13 November 2000, NAFTA Chapter 11 arbitra-
tion/UNCITRAL, para. 215.

916 US-Trucking, Final Panel Report, 6 February 2001, NAFTA Secretariat File No. USA-MEX-98-
2008-01, para. 258.

o Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78.

252



by Canada of the export control regime for softwood lumber only to certain provinces was
“reasonably related” to the rational policy of removing the threat of countervailing duty
actions by the United States. It thus merely enquired on the reasonableness of the measure
at issue to pursue the policy objective, not on its necessity.”'®

Echoing the Pope and Talbot test, the tribunal in Feldman v. Mexico stated that

“in the investment context, the concept of discrimination has been defined to imply un-
reasonable distinctions between foreign and domestic investors™.”"

The Panel in GAMI v. Mexico asked whether the measure was “plausibly connected” with

a legitimate policy goal. It acknowledged that

“Mexico perceived that mills operating in conditions of effective insolvency needed
public participation in the interest of the national economy in a broad sense. The
Government may have been misguided. [...] But ineffectiveness is not discrimina-
tion. The arbitrators are satisfied that a reason exists for the measure which was not
itself discriminatory. That measure was plausibly connected with a legitimate goal

of policy (ensuring that the sugar industry was in the hands of solvent enterprises)

[...].7%%°

Being convinced that the measure was not discriminatory, given that Mexican sugar mills

were affected by the programme of nationalisation independent of the fact whether they

921

had foreign shareholders or not™", the tribunal left the State a considerable margin of ap-

preciation to decide what measures to take in order to achieve a legitimate policy goal,

95922

arguing that this decision was a “matter of policy and politics” “*. Acknowledging that the

measure to require public participation may not have been necessary or even suitable to

18 Pope and Talbot Inc. v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 87.

o9 Feldman v. Mexico, Award, 16 December 2002, ICSID CASE No. ARB(AF)/99/1, para. 170.

920 GAMI v. Mexico, Final Award, 15 November 2004, NAFTA Chapter 11/UNCITRAL arbitration,.
114.

o1 GAMI v. Mexico, Final Award, 15 November 2004, NAFTA Chapter 11/UNCITRAL arbitration,
para. 112.

922 GAMI v. Mexico, Final Award, 15 November 2004, NAFTA Chapter 11/UNCITRAL arbitration,
para. 114.
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achieve the policy goal, the tribunal was satisfied with the result that the measure was

plausibly connected with the policy goal.

cc) Conclusion

Tribunals have not undertaken a proportionality review. A strict analysis of proportionali-
ty would imply that tribunals can reduce the level of protection that the host country aims
at and would therefore significantly interfere with that state’s domestic regulatory choic-
es.”” In contrast, the necessity approach ensures that the aspired level of protection of
non-investment related objectives can be pursued. However, international investment tri-
bunals are not apt to identify the range of possible measures that pursue the same policy
objective and to assess whether other measures present a smaller competitive disad-
vantage to foreign investors. These are rather policy decisions that should be taken by the
relevant host States, which should accordingly be granted a broad margin of appreciation
in their decision which measures to take in order to pursue a legitimate policy goal.
Therefore an approach should be adopted which in principle leaves the policy decision
which measure to take to the State and merely asks if there is a rational nexus between the

State measure and the policy objective.

3. Burden of Proof

The burden of proof rests upon the party who asserts the affirmative of a claim or de-

924
fence.

The language of non-discrimination provisions in investment treaties grounds
the like circumstances analysis as a part of the operative elements of the national treat-
ment and most-favoured-nation standards.”® It is therefore not the host State that has to

prove the absence of like circumstances, but it is for the investor to prove that less favour-

923 The ECJ as well, although in principle enquiring whether a measure is proportionate strictu senso,

has been very careful in assuming that a measure is disproportionate. See ECJ Case C-1/90, C-176/90, Ara-
gonesa, (1991) E.C.R. [-4151, paras 16-26.

o2 Kazazi, p. 117.

The reasoning of the tribunal in US-Trucking, which read NAFTA’s like circumstances require-
ment as an exception to the national treatment standard (US-Trucking, Final Panel Report, 6 February 2001,
NAFTA Secretariat File No. USA-MEX-98-2008-01, para. 260) should therefore be rejected.

925
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able treatment is accorded in like circumstances.””® If the party bearing the burden of
proof adduces evidence sufficient to raise a presumption that what is claimed is true, the
burden shifts to the other party, who will fail unless it adduces sufficient evidence to rebut
the presumption.”*’ Therefore once a prima facie breach of a non-discrimination provision
has been established, the burden shifts to the Respondent government to explain why the
difference in treatment is justified.”*® Tribunals have argued that operation in like eco-
nomic sectors resulting in a competitive relationship can establish a presumption of like
circumstances.”” They have argued that the ensuing distribution of the burden of proof
takes into account that proving protective intent and the absence of a legitimate regulatory
aim on the side of the host State could be an insurmountable burden for the investor.”*
Indeed it would be impossible for an investor to address all possible reasons as to why the
differential treatment could not be based on any legitimate regulatory objective or as to
why the measure had no reasonable link to an existing legitimate regulatory objective.
Once a prima facie case has been made that investors are in like circumstances, it will be
for the respondent to supply an explanation as to why the differential treatment was rea-

sonably linked to a legitimate policy objective.””' The claimant would then have to rebut

any reasonable justification given by the state.

D. Conclusion

Foreign investors do not have to be treated equally irrespective of their concrete activity
and situation in a given host State. Different treatment is justified vis-a-vis investors from
different foreign countries if they are in different objective situations. The language of the
like circumstances requirement allows taking into account a broader range of comparators

than the like products or like services concept in WTO law, providing scope for legitimate

926 UPS v. Canada, Award on the Merits, 24 May 2007, NAFTA Chapter 11 arbitration, para. 84.

927 Appellate Body Report, US-Wool Shirts and Blouses, 25 April 1997, WT/DS33/AB/R, p. 14; Ka-
zazi, pp. 332, 333.

928 Pope and Talbot v. Canada, Award on the Merits of Phase 2, 10 April 2001, para.78.

9 Pope and Talbot v. Canada, Award on the Merits of Phase 2, 10 April 2001, para. 78. For the con-
trary view see Methanex Corporation v. United States, Final Award, Part IV, Chapter B, para. 12.

930 Feldman v. Mexico, Award, 16 December 2002, ICSID CASE No. ARB(AF)/99/1, paras 181, 183.
1 Weiler, The Interpretation of International Investment Law, pp. 451, 452.
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regulatory initiatives. Moreover, BITs traditionally focus on the protection of individual
investors from discrimination rather than on economy-wide efficiency. The objective of
protecting individual investors from discriminatory behaviour on the side of host coun-
tries has appropriately led investment tribunals to focus upon the circumstances giving
rise to governmental choices concerning the regulation of investments, not on conditions
of competition.”** Comparators that can be identified as relevant for the determination of
like circumstances include therefore not only the economic sector in which the invest-
ments or investors operate and whether they are in a competitive situation on the market,
but first and foremost protectionist intent and legitimate policy objectives on the side of
the host State. Accordingly, in contrast to the like products analysis by the WTO Appel-
late Body, investment tribunals have been more prone to take into account legitimate reg-
ulatory aims within the like circumstances requirement. The focus on regulatory objec-
tives of the host country is appropriate in that investments have a much broader impact on
society and operate in the context of an equally broad array of regulations.’*

When a legitimate public policy has been identified, it should be asked whether there is a
reasonable nexus between this policy and the government measure. It should not be en-
quired whether the measure is necessary to pursue the public policy since tribunals are not
able to identify the range of possible measures that pursue the same policy objective and
to assess whether other measures present a smaller competitive disadvantage. Concerning
the burden of proof, it is for the investor to prove that the two investments are in like cir-

cumstances.

Final Conclusion

Most-favoured-nation clauses in bilateral investment treaties oblige the conceding State to
extend to investors from another State all the benefits which it accords to investors from
third States and serve several functions. Above all, they are meant to safeguard against
discrimination and to create equal conditions of competition for investors investing in the

same host State. Moreover, MFN clauses in BITs play an important role in liberalising the

932 DiMascio/ Pauwelyn, Nondiscrimination in Trade and Investment Treaties, p. 81.

933 See Part I C.1.

256



investment regimes of host States and harmonising investors’ rights on the highest possi-
ble plane. Leading to harmonisation and universalisation of investors’ rights, the most-
favoured-nation clause is an instrument of multilateralisation of the benefits accorded to
foreign investors and their investments. Moreover, it is the function of MFN clauses to
automatically adapt a treaty to changing circumstances. In the now commonly used un-
conditional form of the clause, material reciprocity is not guaranteed, since one Contract-
ing State may grant an advantage to third-State investors which the other Contracting
State does not grant in any of its bilateral investment treaties. Thus, MFN clauses in BITs
only provide for formal reciprocity, given that both parties to an investment treaty grant
their investors most-favoured-nation treatment.

Compared to trade law, the insertion of MFN clauses in investment treaties has potentially
stronger implications for the regulatory autonomy of host States. First, the scope of the
most-favoured-nation clause inserted in investment treaties is potentially much broader
since it covers a wide range of domestic regulations. BITs usually do not include a com-
prehensive list of exceptions to MFN treatment comparable to Article XX GATT and Ar-
ticle XIV GATS which could mitigate the effect on domestic regulation. Second, host
governments face a larger number of disputes, given that investors directly initiate dis-
putes without the filter of home government discretion. Moreover, the negotiating posi-
tion of developing States may be weaker on the bilateral plane, given that they cannot join
forces with other developing States.

An overview of most-favoured-nation clauses demonstrates that they do not use identical
language in different bilateral and multilateral investment treaties. While offering poten-
tially different interpretative options for arbitral tribunals, what they have in common is
the reference to the term “treatment”, whose interpretation is therefore essential for the
determination of the scope of MFN clauses.

As regards the invocation of substantive provisions, investment tribunals have uniformly
accepted applicability of MFN clauses. These clauses can generally be applied to a wide
range of substantive treaty standards, including the fair and equitable treatment standard,
non-precluded measures clauses, national treatment clauses, performance requirements
and the choice of applicable law. They can however neither be applied to provisions

granting market access nor to contractual benefits. It is possible to invoke beneficiary si-
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lence in the third-party treaty since the ejusdem generis principle only requires that the
matter is dealt with in the basic treaty. In contrast, the invocation of a more favourable
provision in the third-party treaty without an equivalent provision in the basic treaty de-
pends upon the question whether it can be defined as “treatment” within the meaning of
the most-favoured-nation clause, taking into account the ejusdem generis principle. As a
tool to multilateralize substantive treatment standards, MFN clauses elevate the level of
protection in host States to the maximum level granted in any of that host State’s invest-
ment treaties. This result can only be evaded if the parties offer no more favourable treat-
ment to third parties or agree on a restrictive scope of the most-favoured-nation clause.
Thus, explicit exceptions to MFN clauses are an effective means of shielding bilateral
bargains against the multilateralizing effect of the clauses.

In contrast to their application to substantive treaty provisions, MFN clauses can never be
used to circumvent the conditions ratione personae, ratione materiae and ratione temporis.
In case these conditions are not fulfilled, the entire treaty including its MFN clause is not
applicable. The definition of investment or investor or the timely application of a treaty
can therefore not be a form of treatment covered by the relevant most-favoured-nation
clause.

While jurisprudence is homogenous as regards application of MFN clauses to substantive
provisions, the question whether MFN clauses may also be invoked in order to import
more favourable dispute settlement provisions is still highly controversial. It is impossible
to make a judgment on the applicability of MFN clauses to the various provisions that
may be included in BITs for all possibly upcoming cases, given that the formulation of
MEFN clauses varies from treaty to treaty. Yet despite differences between the clauses,
some generalizing statements can be made. To begin with, the term “treatment” that MFN
clauses refer to must be interpreted as encompassing the entire legal regime that investors
are exposed to, including their ability to settle disputes. With respect to the context, spe-
cifically negotiated MFN provisions do not have the effect of excluding any other fields
of application from the scope of the general MFN clause. Moreover, the inclusion of spe-
cifically negotiated provisions embodying a specific party intention does not serve to ex-
clude the operation of the most-favoured-nation clause. It can be said of all provisions in

an investment treaty that they are the expression of a certain party intention, and it is pre-
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cisely the function of a most-favoured-nation clause to eliminate specifically negotiated
provisions that are discriminatory towards certain investors. Therefore if an MFN clause
is not to be applied to certain provisions, the limitation of the scope of such clause cannot
be derived from the existence of more specific provisions, but has to be expressed in the
MEFN clause itself.

The object and purpose of MFN clauses also argues in favour of applying these clauses to
dispute settlement provisions. It is the essential function of MFN clauses to prevent pre-
sent or future discrimination by host countries and to guarantee equality of the legal con-
ditions and competitive opportunities among investors from different foreign countries.
For investors’ competitive opportunities, it is not only vital that they benefit from the
same substantive protection as other investors. Rather the possibility to implement sub-
stantive rights is also closely related to their competitive opportunities since the availabil-
ity of a dispute settlement system which ensures the host coutry’s compliance with the
obligations under the BIT increases the level of certainty and predictability that is essen-
tial for a conducive business environment.

The domestic case law dealing with most-favoured-nation treatment does not offer guid-
ance on the question whether most-favoured-nation clauses should be applicable to dis-
pute settlement questions. In these cases, the invocation of the MFN clause was rejected
due to the different nature and content of the basic treaty and the third-party treaty. Thus,
the cases exemplify the rule that the scope of most-favoured-nation clauses is limited ra-
tione materiae to the subject-matter of the relevant treaty. What the cases illustrate is that
if the basic treaty does not at all make reference dispute settlement, the application of the
MEFN clause to dispute settlement provisions is not implied from the subject-matter of the
clause.

There are three cases in which the ICJ and an Arbitral Commission had to decide on the
applicability of most-favoured-nation clauses. However, neither do these cases offer une-
quivocal guidance on the issue. The Arbitral Commission in Ambatielos acknowledged
that the standards of justice, right and equity could be invoked by means of an MFN
clause. What was in question was the importation of these standards into the procedures
followed in the domestic court proceedings. The Arbitral Tribunal thus acknowledged that

the administration of justice encompassed certain procedural standards and that these pro-
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cedural treatment standards could be invoked by virtue of the most-favoured-nation
clause. The Anglo-Iranian Oil Company case does not serve to reject the application of
MFN clauses to jurisdictional provisions, but is based on the specific circumstances of the
case where consent to the Court’s jurisdiction could not be based on the MFN clause in
connection with third-party BITs, but only on the Iranian Declaration under Art. 36 (2)
ICJ Statute. With respect to the U.S. nationals in Morocco case, although one statement in
the case suggests that the ICJ affirmed the possibility to acquire jurisdiction by means of
the most-favoured-nation clause, the reasoning is not clear since the ICJ did not engage in
a detailed analysis of the scope of the most-favoured-nation clause, the decisive aspect of
the case being that the more favourable provisions of the third-party treaties had ceased to
be operative between the Contracting Parties.

In addition to the interpretation of the term “treatment”, which argues in favour of apply-
ing MFN clauses to dispute settlement provisions, further reasons can be identified in or-
der to affirm applicability of MFN clauses to jurisdictional dispute settlement provisions.
First it must be stressed that consent to international arbitration is a fundamental require-
ment which cannot be circumvented. However, this is equally true for the consent to sub-
stantive treaty obligations. With the consent of sovereign States being decisive for the
creation of the entire legal framework of international relations, the issue of consent does
not only pose itself in the context of application of the most-favoured-nation clause to ju-
risdictional provisions, but comes up in the same way with regard to substantive standards
of protection. In the case of substantive obligations, it is accepted that the consent to more
favourable provisions is inherent in the MFN clause. The interpretation extending applica-
tion of MFN clauses to jurisdictional provisions is therefore not in conflict with the need
for consent to the jurisdiction of a Tribunal. It does not equal a situation where lack of
consent is overridden since the MFN clause cannot be interpreted as a substitute for con-
sent, but must be viewed as incorporating consent to jurisdiction in case the host State has
granted such consent in the dispute settlement provisions of a third-party BIT. Second,
jurisdictional provisions are to be interpreted neither narrowly nor broadly, but in accord-
ance with the regular standards of interpretation set out in the Vienna Convention.

The case law dealing with the circumvention of procedural and jurisdictional dispute set-

tlement provisions is heterogenous. Concerning the invocation of more favourable proce-
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dural provisions, the majority of tribunals has accepted application of the MFN clause,
often by distinguishing between procedural and jurisdictional provisions. However, some
tribunals and dissenting opinions have strongly rejected such application. Against the
background of the interpretation of the term “treatment” according to the Vienna Conven-
tion, the findings of those tribunals that have agreed to apply the clause must be endorsed,
although their reasoning is not always convincing. Concerning the invocation of more fa-
vourable jurisdictional provisions, tribunals have dealt with the extension of jurisdiction
to contract-based claims, with the enlargement of the range of treaty claims covered by
the dispute settlement clause and with the choice of a different arbitral forum. Only one
tribunal has so far accepted application of the MFN clause. However, interpretation of
MFN clauses generally argues in favour of applying it to jurisdictional dispute settlement
provisions. Only in case the basic treaty does not at all refer to dispute settlement, such
application is barred due to the ejusdem generis principle.

Summing up, while a distinction can be drawn between procedural and jurisdictional pro-
visions in an investment treaty, tribunals should not differentiate between the application
of MFN clauses to admissibility and jurisdictional requirements. Rather, the possibility to
achieve most-favoured-nation treatment should in principle be affirmed both as regards
the importation of procedural and jurisdictional provisions. Although the specific wording
of each MFN clause has to be examined, as a rule, the language of MFN clauses can be
interpreted as encompassing dispute settlement provisions. Even those clauses that do not
make reference to dispute settlement provisions can be applied to dispute settlement pro-
visions since the notion of “treatment” covers the legal rules that govern dispute settle-
ment proceedings. Notably, it cannot simply be argued that the value and effectiveness of
substantive provisions is largely dependent on the availability of an enforcement proce-
dure. This is true in all fields of international law, nevertheless, compulsory jurisdiction is
still an exception. However, access to dispute settlement mechanisms is part of the protec-
tion offered under BITs and is therefore an element of the “treatment” granted to them.
The application to dispute settlement provisions is also in conformity with the economic
rationale of MFN clauses to establish equal conditions of competition for foreign inves-
tors from different home States since the possibility to enforce the host State’s obligations

under the investment treaty creates a competitive advantage.
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The cases dealing with the application of MFN clauses to jurisdictional or procedural
provisions have often addressed the question whether it should be possible to invoke only
the beneficial provisions while benefitting from treatment standards of the basic treaty
where these are more favourable. Generally speaking, this is the normal and intended ef-
fect of MFN clauses, which harmonises the benefits, but not the disadvantages of a treaty.
MEFN clauses thus may have the effect of creating sets of provisions that the host State has
not consented to in any investment treaty by allowing for the selective invocation of bene-
ficiary provisions without taking into account less favourable provisions. The balancing
element is not an evaluation of the entire treaty combined with a simultaneous transfer of
disadvantages, but the reciprocal grant of most-favoured-nation treatment to the granting
State. However, as a limiting principle to this approach, the selective invocation of treaty
provisions should be restricted to provisions that are not as closely interconnected as to
present a carefully balanced equilibrium that should not be distorted. The relevant criteri-
on should be whether certain provisions were included as a counterbalance for certain ad-
vantages. Rules merged in one article in an investment treaty should generally be import-
ed jointly, since it can be assumed that they were understood by the parties to be related
insofar as they create an equilibrium of treatment standards that the contracting states are
willing to provide in respect of the regulated matter. Thus, in case an investor invokes one
dispute settlement provisions, he should be required to invoke the entire dispute settle-
ment mechanism from the third-party BIT. It can only be assumed that treatment stand-
ards can be imported separately from treatment standards that are dealt with in separate
articles of the third-party BIT.

Foreign investors do not have to be treated equally irrespective of their concrete activity
and situation in a given host State. Different treatment is justified vis-a-vis investors from
different foreign countries if they are in different objective situations. The concept of like
circumstances in investment law allows to take into account more factors than the like
product concept in WTO law. Since it is the aim of non-discrimination provisions to grant
equal conditions of competition and investments can only be in competitive circumstanc-
es if they belong to the same category of industry, investors or investments can only be in
like circumstances if they operate in the same economic sector. Moreover, legitimate reg-

ulatory objectives of the host State must be taken into account. Not only does this inter-
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pretation conform to the broader language of the requirement, but it is also a corollary to
the intrusive nature of foreign investment, which is due to the presence of investors in the
host country and which may enhance the need of host States to regulate their commercial
operations in order to pursue important public policies.

In the view of the potentially far-reaching effects of MFN clauses, in order to achieve
more predictability both for the investor and for the host state, it would be desirable to
promote a uniformisation of standards included in bilateral investment treaties. However,
this uniformisation is also connected with certain risks, with the decisions of arbitral tri-
bunals depending on the legal views of the different arbitrators. Thus, against the back-
ground of the complex effects of the most-favoured-nation principle and the differing
standards in the bilateral treaty network, another option to evade the problems of unpre-
dictability and difficulties in the negotiation of treatment standards and nevertheless
achieve legal equality could be the creation of a multilateral framework. The elevation of
negotiations on a multilateral plane would enable States to control the treatment standards
they wish to include in the treaty text. Moreover, the risk of cherry picking and thus the
combination of standards which were never meant to be combined would be eliminated
by the creation of a multilateral framework. However, attempts to draft a multilateral
agreement failed in 1998, and pushing for a truly multilateral investment treaty, at least in
the short- to medium run, seems a futile endeavour.934 It therefore remains crucial for
host States to make exceptions to most-favoured-nation treatment in the MFN clause itself
in order to control its application. Such reservations are a key technique to preserve flexi-
bility in the pursuit of national policy objectives or to preserve the reciprocal nature of an

agreement.

934 Schill/ Jacob, Trends in International Investment Agreements, p. 178.
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